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NOTES 

ONTHX 


UNITED  STATES  REPORTS. 


IX  PETEBS. 


9  Pet  1-3,  9  L.  Ed.  29,  BROWN  ▼.  SWAKN. 

Appellate  jurisdiction  of  Supreme  Court  only  Indudea  cases  wbere  Judg- 
ment or  decree  of  Circuit  Court  Is  final;  perpetual  Injunction  against  judg- 
ment at  law  saving  a  certain  sum  to  be  more  precisely  ascertained  Is  not  final 
judgment. 

Cited  in  Beebe  v.  Russell,  19  How.  284,  16  L.  Ed.  668,  where  appeal  was 
taken  from  interlocutory  decree;  Bellamy  v.  Bellamy,  4  Fla.  252,  appeal 
from  interlocutory  decree  dismissed;  Nacoochee  Min.  Co.  v.  Davis,  40  Qa., 
318,  judgments  on  decrees  on  issues  springing  from  main  cause  of  action 
are  not  fin^and  cannot  be  brought  before  appellate  court  by  bill  of 
exceptions. 

Final  and  interlocutory  judgments  and  decrees.    Note,  60  Am.  Dec. 
428,  4^3. 

9  Pet.  4-7,  9  Ii.  Ed.  30,  SMITH  ▼.  TBABUE. 

Writ  of  error  does  not  lie  to  Circuit  Court  for  judgment  awarding  writ  of 
restitution  in  action  of  ejectment  as  it  is  not  final. 

Cited  in  Gr^g  v.  Forsyth,  2  Wall.  67,  17  L.  Ed.  783,  where  writ  of 
restitution  was  refused;  Barton  v.  Forsythe,  5  Wall.  194,  18  L.  Ed.  546, 
to  judgment  on  motion  to  set  aside  writ  of  restitution;  United  States  v, 
Abatoir  Place,  106  U.  S.  162,  27  L.  Ed.  129,  1  Sup.  Ct.  171,  to  decision 
of  District  Court  denying  motion  of  United  States  that  certificate  of  rea- 
sonable cause  of  seizure  be  entered  of  record;  The  Elmira,  16  Fed.  139, 
holding  order  of  District  Court  in  admiralty,  denying  stipulator's  motion 
that  certain  executions  be  quashed,  is  not  a  final  order,  or  appealable; 
Gunn  V.  Black,  60  Fed.  161,  19  U.  S.  App.  489,  holding  an  order  made  for 
purpose  of  executing  a  decree,  but  reserving  final  f^tion  to  a  subsequent 
term,  is  not  subject  to  review;  T^and  v.  Sprague,  12  Pet.  331,  9  L.  Ed. 
1106,  and  Holmes  v.  Jennison,  14  Pet.  626,  628,  10  L.  Ed.  626,  627,  as  to 
in-i  (1) 


•  -       ♦ 


•         * 
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liinitvcfions  on  Supreme  Court  to  issue  writ  of  error;  Nacoochee  Min.  Co. 
.     v;^  t>avis,  40  Ga.  318,  as  to  what  constitutes  a  final  judgment. 
'-^     Distinguished  in  Stroheim  v.  Deimel,  77  Fed.  804,  46  U.  S.  App.  639, 
«'  'i.  ,*  holding  an  order  discharging  from  imprisonment  is  final. 

\-'  Final  and  interlocutory  judgments  and  decrees.    Note,  60  Am.  Dec. 

437. 

MiscelFaneous.  Erroneously  cited  in  dissenting  opinion  in  Livingston 
V.  Stbry,  11  Pet.  401,  9  L-  Ed.  766. 

9  Pet.  8-32,  %  L.  Ed.  31,  UNITED  STATES  T.  KOUSSE. 

Under  Act  of  1820,  chapter  107,  any  person  aggrieved,  upon  teue  of 
warrant  of  distress  against  him  as  delinquent  ifeceiver  of  public  money,  might 
prefer  a  hill  of  complaint  to  any  district  Judge,  who  might  grant  an  injunction 
to  stay  proceedings. 

Cited  in  dissenting  opinion  in  United  States  v.  Lee,  106  U.  S.  239,  27 
L.  Ed.  188,  1  Sup.  Ct.  276,  as  an  instance  when  suit  was  brought  against 
United  States  by  authority  of  Congress;  Briggs  v.  Light-Boats,  11  Allen, 
176,  as  to  right  to  bring  suit  against  United  States. 

Distinguished  in  £z  parte  Dillin,  160  Fed.  754,  holding  writ  of  distress 
cannot  issue  out  of  Treasury  Department  against  one  who  is  no  longer 
an  officer  of  the  United  States. 

Execution  is  the  end  of  the  law. 

Approved  in  Ingraham  v.  National  Salt  Co.,  139  Fed.  690,  where,  pend- 
ing Federal  suit  by  attachment.  State  insolvency  proceedings  against 
defendant  instituted  under  which  receiver  took  possession  of  attached 
property  and  sold  same,  and  subsequently  plaintiff  secured  judgment  in 
Federal  court  and  got  execution,  and  State  court  enjoined  Federal  sale. 
Federal  court  refused  to  enjoin  receiver;  McKinster  v.  Sager,  163  Ind. 
686,  106  Am.  St.  Rep.  268,  68  L.  R.  A.  273,  72  N.  E.  860,  holding  void 
Acts  1903,  p.  276,  c.  153,  making  sales  by  merchant,  save  in  usual  course 
of  trade,  void  as  to  creditors,  excepting  under  certain  conditions;  Central 
Bank  v.  Stevens,  169  U.  S.  465,  42  L.  Ed.  819,  18  Sup.  Ct.  415,  where  an 
injunction  of  State  court  foifbidding  a  sale  under  decree  of  Circuit  Court 
of  United  States  was  held  void ;  United  States  v.  Drennen,  Hempst.  325, 
Fed.  Cas.  14,992,  if  a  court  is  competent  to  pronounce  judgment,  it  must 
be  equally  competent  to  issue  execution  to  obtain  its  satisfaction;  Webber 
y.  Harshbarger,  5  Kan.  App.  187,  47  Pac.  167,  order  of  sale  of  attached 
property  made  after  judgment  is  an  execution. 

Distinguished  in  dissenting  opinion  in  Bacon  v.  Federal  Mining  etc.  Co., 
19  Idaho,  148,  112  Pac.  1059,  majority  holding  right  does  not  exist  in  one 
levying  execution  to  examine  property  subject  of  sale. 

Judgment  of  court  of  competent  jurisdiction  while  unreyersed  concludes 
tiiB  subject  matter^  as  between  the  same  parties. 
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Cited  in  Wales  ▼.  Lyon,  2  Mich.  281,  where  party  who  had  unsuccess- 
fully  opposed  the  discharge  of  another  in  bankruptcy,  afterward  tried 
to  show  such  discharge  was  obtained  fraudulently;  Offutt  v.  John,  8  Mo. 
127,  40  Am.  Dec.  130,  judgment  given  in  evidence  is  equally  conclusive 
in  effect  as  if  pleaded  in  bar;  Jackson  v.  Astor,  1  Pinn.  158,  39  Am.  Dec. 
291,  and  it  is  presumed  that  all  the  prerequisites  have  been  complied  with ; 
Farmers'  Trust  Co.  v.  McKinney,  6"  McLean,  9,  Fed.  Cas.  4667;  United 
States  V.  Bolton,  24  Fed.  Cas.  1198,  arguendo. 

Miscellaneous.  Cited  in  Murray  v.  Hoboken  Land  Co.,  18  How.  280, 
15  L.  Ed.  876,  and  Caldwell  v.  Wilson,  121  N.  C.  454,  28  S.  E.  556,  as 
bearing  on  question  whether  a  distress  warrant,  issued  by  solicitor  of 
treasury,  under  acf  of  May  15,  1820,  is  not  inconsistent  with  the  Con- 
stitution; Sedwick  y.  Ritter,  128  Ind.  212,  27  N.  E.  611,  not  in  point. 

9  Pet.  12-24,  9  L  Ed.  33,  EX  PABTE  RANDOZ.PH. 

Miscellaneous.  Cited  in  States  v.  Middlesex,  15  N.  J.  L.  70,  73,  as  to 
effect  of  decision  of  court  of  competent  jurisdiction  until  reversed  by  a 
Superior  Court  having  authority  to  do  so;  and  in  State  v.  Northrop,  18 
N.  J.  L.  273,  as  to  authority  of  Court  of  Common  Pleas. 

9  Pet.  33-47,  9  I..  Ed.  40,  BANK  OF  AL£XANDBIA  v.  SWANN. 

Notice  sent  Indorser  tlie  day  after  dishonor  is  in  time. 
Cited  in  Seaton  v.  Scovill,  18  Kan.  437,  26  Am.  Bep.  782,  where  notice 
was  mailed  in  time,  but  owing  to  mistake  of  postoffice  employees  did  not 
reach  indorser  until  four  days  after  it  should  have  done  so;  Chick  v. 
Pillsbury,  24  Me.  462,  464,  41  Am.  Dec.  896,  897,  notice  mailed  within 
a  convenient  time  after  the  commencement  of  business  hours  on  the  day 
succeeding  that  of  dishonor  is  sufficient  to  chaise  indorser;  Farmers' 
Bank  v.  Duvall,  7  Gill  &  J.  92,  where  notice  was  deposited  in  postoffice 
the  day  following  dishonor,  but  did  not  leave  until  three  days  afterward; 
Carter  v.  Burley,  9  N.  H.  570,  holding  further  as  to  time  given  one  in- 
dorser to  notify  his  indorser  of  dishonor;  Lawson  v.  Farmers'  Bank,  1 
Ohio  St.  214,  ease  of  bill  of  exchange;  Thorpe  v.  Pecks,  28  Vt.-130,  where 
notice  was  sent  indorser  on  day  of  maturity  of  note;  Moore  v.  Burr,  14 
Ark.  232,  burden  of  showing  notice  was  sent  out  with  due  diligence  is 
on  party  sending;  dissenting  opinion  in  Chick  v.  Pillsbury,  24  Me.  474, 
holding  notice  must  be  placed  in  postoffice  before  departure  of  latest 
mail;  Housatonic  Bank  v.  Lafin,  5  Cush.  550,  arguendo;  Smith  v.  Little, 

10  N.  H.  532,  notice  sent  on  last  day  of  grace  is  not  too  soon;  Manchester 
Bank  v.  Fellows,  28  N.  H.  310,  to  same  effect;  Sussex  Bank  v.  Baldwin, 
17  N.  J.  L.  493,  as  to  when  notice  must  be  sent  when  mail  of  following 
day  leaves  early;  Dickins  v.  Beal,  10  Pet.  581,  9  L.  Ed.  541,  to  point  thaf 
notice  should  be  sent  on  day  of  protest;  Insurance  Co.  v.  Wilson,  29 
W.  Va.  546^  2  S.  E.  898,  when  indorser  resides  in  same  city  where  demand 
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of  payment  is  made,  notice  must  be  personal  or  left  at  his  dwelling-Iioiise 
or  plaee  of '  business. 

Distinguished  in  Sanderson  y.  Sanderson,  20  Fla.  304,  where  notice  was 
not  sent  out  until  second  day  after  dishonor. 

The  facts  being  ascertained,  question  as  to  what  constitutes  due  diligence 
in  notif^^lng  indorser  of  dishonor  of  note  is  one  of  law. 

Cited  in  Parkison  v.  McKim,  1  Pinn.  220,  following  rule;  Belting  Co., 
V.  Ela,  61  N.  H.  353,  as  authority  for  holding  what  constitutes  due  dili- 
gence is  a  mixed  question  of  law  and  fact. 

Oenerally,  the  law  will  not  regard  fractions  of  a  day. 
Cited  in  dissenting  opinion  in  Chick  y.  Pillsbur^  24  Me.  480,  arguendo. 

If  notice  of  dishonor  does  in  fact  appraise  indorser,  it  is  suf&cient.  No 
yarticnlar  form  is  necessary. 

Approyed  in  Derham  y.  Donohue,  166  Fed.  388,  12  Ann.  Cas.  872,  83 
C.  C.  A.  657,  holding  sufficient  notice  of  dishonor  was  giyen  eyen  though 
wrong  date  was  inserted  in  notice;  Browning  y.  Andrews,  3  McLean,  578, 
Fed.  Cas.  2040,  where  notice  was  made  out  by  bank  clerk  on  blank  form 
signed  by  notary;  Snow  y.  Perkins,  2  Mich.  243,  where  note  was  for 
two  hundred  dollars,  and  notice  described  as  note  for  one  hundred  and 
seyenty-fiye  dollars;  Smith  y.  Little,  10  N.  H.  531,  notice  stating  the  date, 
amount,  parties  and  date  when  payable  of  a  note,  and  that  it  has  been 
protested  for  nonpa3nnent  and  holder  requires  payment  of  indorser,  is 
sufficient;  Cayuga  Bank  y.  Warden,  1  N.  Y.  418,  an  immaterial  yarianee 
in  notice  will  not  yitiate  it;  Sasscer  y.  Farmers'  Bank,  4  Md.  421,  whether 
indorser  has  been  misled  by  notice  is  question  for  jury  and  not  one  of  law ; 
Saltmarsh  y.  Tuthill,  13  Ala.  401,  and  Ransom  y.  Mark,  2  Hill,  595,  SB 
Am.  Dec.  607,  whether  notice  of  dishonor  is  sufficient  is  determined  by 
the  court  as  a  matter  of  law. 

Distinguished  in  Cook  y.  litohfield,  9  N.  Y.  290,  where  notice  might 
apply  to  one  of  seyeral  notes. 

Miscellaneous.  Cited  in  Liyingston  y.  Story,  11  Pet.  401,  9  L.  Ed.  766; 
Adams  y.  Boyd,  33  Ark.  50;  Commercial  Bank  y.  Hamer,  7  How.  (Miss.) 
451,  40  Am.  Dec.  81;  dissenting  opinion  in  Musson  y.  Lake,  4  How.  282, 
11  L.  Ed.  975. 

9  Pet.  48^1,  9  L.  Ed.  46,  BANK  OF  GEOBaiA  y.  HIGGINBOTTOM. 

Possession  of  property  by  Judgment  debtor  affords  no  eyidence  of  fraud. 
Cited  in  Fowler  y.  Merrill,  11  How.  394,  13  L.  Ed.  744  (affirming  s.  c, 
Hempst.  616,  Fed.  Cas.  9469),  as  bearing  on  question  whether  retention  of 
property  by  mortgagor  of  personal  property  is  eyidence  of  fraud. 

In  Soiltli  Carolina  a  judgment  confessed  as  security  for  a  liability,  the 
amount  of  which  is  unascertained,  is  yalid,  though  Judgment  creditors  were 
ignorant  of  its  existence. 


5  COULSON  V.  WALTON.  9  Pet.  62-^ 

Distingoished  in  Bowie  r^  Free,  3  Rieh.  Eq.  410,  where  judgment  was 
confessed  for  much  larger  sum  than  was  due,  and  for  the  purpose  of 
defrauding  creditors. 

Miscellaneous.  Cited  in  Lyon  y.  Boilvin,  2  Gilm.  037,  not  in  point; 
Bell  y.  Kaufman,  9  Colo.  App.  264,  47  Pac.  1036,  as  to  fraud  which  will 
render  contract  void  ah  initio. 

0  Pet.  e2-S4,  9  L.  Ed.  51,  OOULSOK  ▼.  WALTOK. 

Of  ancient  deeds,  or  a  bond  for  a  deed,  the  law  does  not  require  as  strict 
proof  as  of  recent  ones. 

Cited  in  Havens  v.  Sea  Shore  Land  Co.,  47  N.  J.  Eq.  378,  20  Atl.  501, 
where  ancient  deed  was  admitted  in  evidence  without  proof  of  execution; 
Stroud  V.  Springfield,  28  Tex.  668,  as  to  evidence  to  prove  handwriting 
in  case  of  ancient  instruments. 

Necessity  for  calling  subscribing  witnesses  to  prove  attested  instru- 
ments.   Note,  35  L.  R.  A.  344. 

Opinion  evidence  as  to  ancient  signature.    Note,  36  L.  R.  A.  (N.  S.) 
164. 

Statutes  of  limitations  are  applied  by  courts  of  equity  in  all  cases  where 
at  law  they  might  be  pleaded. 

Cited  in  York's  Appeal,  110  Pa.  St.  83,  2  Atl.  69,  holding  action  barred 
on  law  side  of  Orphans'  Court  is  also  barred  on  equity  side;  New  York 
Land  Co.  v.  Hyland,  8  Tex.  Civ.  App.  616,  28  S.  W.  213,  plea. of  state 
demand  is  not  available  when  inconsistent  with  provisions  of  statute  of 
limitations;  Lakin  v.  Sierra  Mining  Co.,  11  Sawy.  243,  25  Fed.  344, 
ar^u^ido. 

To  make  statute  a  bar  to  a  suit  for  specific  performance  of  contract  to  con- 
▼ey  there  must  have  been  adverse  possession. 

Cited  in  Love  v.  Watkins,  40  Cal.  571,  6  Am.  Bfip.  637,  holding  statute 
does  not  run  in  favor  of  trustee  as  against  his  cestui  que  trust  unless 
holding  of  trustee  be  adverse. 

Horth  Carolina  statute  of  1716  applies  where  creditor  seeks  to  make  the 
Jieir  liable  for  debt  of  his  ancestor  after  seven  years,  but  not  where  specific 
performance  of  a  land  contract  of  his  ancestor  is  sought. 

Cited  in  Taylor  v.  Benham,  5  How.  263,  12  L.  Ed.  146,  arguendo ;  Miles 
V.  Vivian,  79  Fed.  853,  51  U.  S.  App.  202,  as  an  instance  where  Federal 
court  was  governed  by  statute  of  State  in  which  it  was  sitting. 

Denied  in  Henderson  v.  Tipton,  88  Tenn.  263,  14  S.  W.  382,  where 
authorities  are  reviewed. 

When  laches  bars  relief  by  specific  performance.    Note,  64  Am.  Dec. 
19S. 
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Miscellaneous.  Cited  in  Bailey  ▼.  Taylor,  11  Conn.  535,  29  Am.  Dec. 
324,  as  to  presumptions  arising  from  erasures  or  alterations  in  instru- 
ment under  wliich  party  claims  title,  when  such  erasures  are  against  his 
interest;  Fire  Assn.  v.  Rosenthal,  108  Pa.  St.  478,  1  AtL  305^  as  to  e£Eect 
of  election  by  insurance  company  to  pay  or  repair. 

9  Pet.  85,  9  L.  Ed.  60,  MATOB  OF  NEW  TOBK  ▼.  MHJT. 
Not  cited. 

9  Pet.  86,  9  L.  Ed.  60,  BBI80QE  ▼.  COMMONWEALTH. 

Supreme  Ooort  will  not  consider  constHutlonal  questton  unless  all  tlie 
judges  can  be  present  and  assist  in  the  determination. 

Cited  in  McCIure  ▼.  Owens,  21  Iowa,  135,  as  authority  for  same  rule 
in   State  court.  

9  Pet.  86-106,  9  L.  Ed.  60,  OAIiDWELL  y.  OABBINOTON. 

Judgment  of  State  court  has  same  yalldity  and  effect  in  eyery  other  court 
in  TTnited  States  which  it  had  where  rendered. 

Approved  in  Thomas  J.  Baird  Inv.  Co.  v.  Harris,.  209  Fed.  295,  126 
C.  C.  A.  217,  holding  equity  will  not  enforce  contract  coming  within  stat- 
ute of  frauds  if  there  is  something  incomplete  on  face  of  agreement,  but 
it  will  allow  a  supplemental  writing  to  supply  this  defect;  Taylor  v. 
Hulett,  15  Idaho,  273,  97  Pac.  40,  holding  decree  allowing  injunction 
against  persons  without  jurisdiction  must  he  given  full  faith  and  credit 
in  the  jurisdiction  where  the  person  locates;  Glenn  v.  Williams,  60  Md. 
113,  holding  a  decree  rendered  by  court  of  competent  jurisdiction  will  be 
given  full  faith  and  credit  in  courts  of  other  States;  Independent  District 
V.  Beard,  83  Fed.  14,  as  to  State  decisions  which  become  rules  of  property 
binding  on  Federal  courts;  dissenting  opinion  in  Moore  v.  Stark,  1  Ohio 
St.  379,  arguendo ;  Texas  &  Pacific  Ry.  Co.  v.  Gay,  86  Tex.  589,  25  L.  B.  A. 
58,  26  S.  W.  605,  as  to  jurisdiction  of  equity  court  in  cases  where  property 
affected  is  without  its  jurisdiction. 

Distinguished  in  Eaton  R.  R.  Co.  v.  Hunt,  20  Ind.  465,  where  question 
presented  was  as  to  right  of  court  in  one  State  to  enforce  its  judgment 
relating  to  property  in  another. 

When  title,  divested  by  judgment  or  decree  per  se.    Note,  S6  Am. 
Dec.  39. 

Complete  execution  by  one  party  of  parol  contract  for  lands  prevents  the 
operation  of  statute  in  Virginia. 

Cited  in  Riggles  v.  Emey,  154  U.  S.  253,  38  L.  Ed.  980,  14  Sup.  Ct.  1085, 
holding  part  performance  of  oral  contract  for  conveyance  of  land  in  Dis- 
trict of  Columbia  takes  contract  out  of  statute;  Swain  v.  Bumette,  89 
Cal.  569,  26  Pac.  1093,  following  rule;  Redfield  v.  Holland  etc.  Ins.  Co., 
56  N.  Y.  357^  16  Am.  Eep.  426,  holding  when  husband  conveyed  to  wife 
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under  parol  agreement  that  she  would  reeonvey  a  life  estate  to  him/alid 
he  remains  in  possession  receiving  proceeds  from  property^  he  has  an 
insurable  interest  therein;  Savage  v.  Lee,  101  Ind.  521,  where  parol  parti- 
tion of  real  estate,  consummated  hy  possession,  was  held  hinding;  Hall  v. 
Hall,  1  Gill,  390,  statute  of  frauds  does  not  exclude  oral  evidence  of  acts 
of  part  performance  or  things  done  in  execution  of  the  agreement. 

Distinguished  in  Pearsall  v.  Henry,  153  Cal.  326,  95  Pac.  158,  holding 
in  a  mutual  oral  agreement  for  exchange  of  lands,  equity  will  decree  specific 
performance  where  one  party  has  conveyed  his  portion,  although  action 
would  not  lie  at  law  on  account  of  statute  of  frauds ;  Semmes  v.  Worth- 
ington,  38  Md.  327,  where  the  alleged  acts  of  part  performance  were  not 
of  a  character  to  make  it  fraudulent  on  the  part  of  defendants  to  rely 
on  the  statute  of  frauds  as  bar  to  plaintiff's  case;  Glass  v.  Hulbert,  102 
Mass.  43,  S  Am.  Bep.  4S4,  where  question  of  part  performance  was  not 
raised. 

Parol  exchange  of  lands  as  affected  by  statute  of  frauds.    Note,  Ann. 
Gas.  1912A,  310. 

Doctrine  of  Us  pendens  applies  only  where  court  has  Jurisdiction  over  thing. 
Approved  in  Hunter  v.  Coe,  12  N.  D.  512,  97  N.  W.  871,  one  purchasing 
realty  with  notice  of  outstanding  option  compelled  to  convey  on  purchaser 
paying  him  from  unpaid  purchase  price  amount  paid  to  vendor;  Pierce 
V.  Siinde,  11  Mo.  App.  371,  where  jurisdiction  had  not  been  acquired ;  also 
Carr  v.  Lewis  Coal  Co.,  15  Mo.  App.  558. 

Jurisdiction  of  equity  over  land  and  property  in  foreign  jurisdiction. 
Note,  67  Am.  Dec.  98. 

Conflict  of  laws  as  to  executory  contract  relating  to  realty.-    Note, 
20  Ann.  Oas.  468. 

Conflict  of  laws  as  to  statute  of  frauds.    Note,  64  L.  R.  A.  124. 

Miscellaneous.  Cited  in  People's  United  States  Bank  v.  Qilson,  161  Fed. 
293,  88  C.  C.  A.  332 ;  Cheyney  v.  Smith,  3  Ariz.  145,  23  Pac.  681,  to  point 
that  eontemporaneous  construction  of  constitutional  provision  by  authority 
for  whose  guidance  it  was  intended,  if  acquiesced  in  for  long  term,  is 
followed  by  courts ;  The  Avon,  1  Brown,  175,  Fed.  Cas.  680,  as  laying  down 
roles  in  reference  to  lex  loci  contractus. 

9   Pet.  107-116^  9  K  Ed.  68,  BRADLEY  T.  WASHIKOTON  ETC.   8TEAM 
PACKET  CO. 

Not  eited. 

9  Pet.  117-196^  9  Xi.  Ed,  71,  DELASSUS  ▼.  UNITED  STATES. 

In  cases  of  cedeil  or  conquered  territory^  the  rights  of  private  property  in 
lands  are  reqpected* 
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Approved  in  Ainsa  v.  New  Mexico  &  Arizona  R.  R.,  175  U.  S.  79,  44 
L.  Ed.  80,  20  Sup.  Ct.  29,  holding  since  act  of  1891,  establishing  Court 
of  private  Land  Claims,  Arizona  courts  have  jurisdiction,  as  between 
individuals,  to  determine  whether  unconfirmed  Mexican  title  was  complete 
before  cession;  Reynolds  v.  West,  1  Cal.  326,  and  Mintum  v.  Brower,  24 
Cal.  660,  as  to  territory  acquired  from  Mexico;  Town  v.  De  Haven,  5 
Sawy.  149,  Fed.  Cas.  14,113,  but  no  application;  dissetiting  opinion  in 
Sunol  V.  Hepburn,  1  CaK  286,  discussing  possessory  rights;  dissenting 
opinion  in  Woodworth  v.  Fulton,  1  Cal.  314,  majority  holding  alcalde  had 
no  authority  to  grant  lands. 

Distinguished  in  Coffee  v.  Groover,  123  U.  S.  10,  81  L.  Ed.  56,  8  Sup.  Ct. 
5  (affirming  s.  c,  19  Fla.  80),  holding  rule  does  not  apply  to  casei^  of 
disputed  boundary,  in  relation  to  titles  created  by  sovereign  in  possession 
but  not  rightfully  so. 

An  inchoate  title  to  land  is  property. 

Approved  in  Townsend  v.  Ashepoo  Fertilizer  Co.,  212  Fed.  101,  128 
C.  C.  A.  613,  holding  accounts  and  debts  owing  are  property;  Whitney 
V.  Frisbie,  6  D.  C.  269,  holding  person  entering  and  establishing  himself 
on  land  open  to  settlement  acquires  a  vested  interest ;  Crochet  v.  McCamant, 
116  La.  12,  114  Am.  St.  Bep.  538,  40  South.  477,  land  claimed  and  settled 
upon  under  homestead  laws  is  community  property  of  spouses,  and  the 
title  vested  at  time  of  issuance  of  patent  reverts  to  the  time  of  first  entity ; 
Martin  v.  Maxwell,  86  S.  C.  7,  138  Am.  St.  Bep.  1012,  67  S.  E.  964,  holding 
a  "contingent. remainder"  may  be  considered  property  under  bankruptcy 
act;  Estes  Park  Toll  Road  Co.  v.  Edwards,  3  Colo.  App.  78,  32  Pac.  551, 
where  right  of  way  of  toll  road  company  was  held  to  be  property. 

Distinguished  in  Emblen  v.  Lincoln  Land  Co.,  102  Fed.  563,  affirming 
94  Fed. '715,  holding  where  decision  of  land  office  so  far  as  contest  had 
progressed  was  adverse  to  contestant,  and  during  pendency  of  proceedings 
Congress  deprived  Land  Dex)artment  of  further  jurisdiction  by  confirm- 
ing entryman's  title,  contestant  had  no  vested  rights  which  were  enforce- 
able; Hutton  V.  Frisbie,  37  Cal.  497,  holding  settling  on  public  lands  but 
taking  no  steps  toward  pre-emption  does  not  give  settler  such  an  inchoate 
right  therein  as  to  prevent  Congress  from  withdrawing  such  land  from 
operation  of  pre-emption  law. 

Treaty  ceding  Lonisiana  to  the  United  States  protects  and  secures  rights 
in  private  property,  including  inchoate  titles  to  land. 

Approved  in  Corkran  Oil  etc.  Co.  v.  Amaudet,  111  La.  577,  35  South. 
735,  reaffirming  rule ;  Strother  v.  Lucas,  12  Pet.  436,  438,  440,  9  L.  Ed.  1147, 
1148,  1149,  in  determining  the  title  to  land  in  Missouri;  Rhode  Island 
V.  Massachusetts,  12  Pet.  749,  9  L.  Ed.  1270,  in  determining  extent  of 
grant  made  by  king  of  Great  Britain  to  New  England  colonies;  Tesche- 
macher  v.  Thompson,  18  Cal.  24,  79  Am.  Dec.  157,  in  (Sbnstruing  treaty  of 
Guadalupe  Hidalgo  as  to  inchoate  titles;  Lavergne  v.  Elkins,  17  La.  230, 
holding  a  grant  complete  under  French  or  Spanish  governments  in  Looisi- 
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ana  required  no  confirmation  by  the  United  States;  dissenting  opinion  in 
Livingston  v.  Story,  11  Pet.  394,  9  L.  Ed.  763;  Pollard  v.  Kibbe,  14  Pet. 
391,  10  Ib.  Ed.  508,  arguendo. 

Elffect  of  treaties  on  alien's  right  to  inherit.    Note,  32  L.  B.  A.  184. 

Grant  made  by  an  officer  who  is  by  law  authorized  to  make  It  carries 
with  it  piima  facie  evidence  tliat  it  is  within  his  power. 

Approved  in  Crawford  County  Bank  v.  Baker,  95  Ark.  442,  130  S.  W. 
558,  refusing  to  allow  oral  evidence  as  to  defect  of  notice  of  cancellation 
of  homestead  claim;  Board  of  Directors  v.  New  Orleans  Land  Co.,  138 
La.  42,  70  South.  30,  holding  survey  of  lands  made  in  accordance  with 
act  of  Congress  is  not  reviewable  by  courts,  being  under  jurisdiction  of 
Land  Department;  Jopling  v.  Chachere,  107  La.  530,  32  South.  246,  hold- 
ing confirmation  by  commissioners  for  western  district  of  Orleans  under 
act  of  1807,  of  claim  to  land  based  on  occupancy  and  settlement  followed 
by  congressional  confirmation,  operated  as  grant  from  government  and 
subject  to  State  taxation  from  date  of  confirmation;  Strother  v.  Lucas,  12 
Pet.  438,  439,  9  L.  Ed.  1148,  burden  of  showing  that  such  officer  has 
exceeded  his  power  is  on  him  who  asserts  it;  Winter  v.  United  States, 
Hempst.  379,  Fed.  Cas.  17,895,  where  grant  was  made  by  governor-general" 
of  Louisiana;  Chisolm  v.  Caines,  67  Fed.  289,  where  State  claimed  from 
one  who  claimed  title  from  same  source  as  State  acquired  its  title;  Qart 
V.  Burnett,  15  Cal.  553,  and  Payne  v.  Treadwell,  16  Cal.  230,  where  the 
act  of  the  alcalde  in  granting  pueblo  lands  was  presumed  to  have,  been 
done  by  lawful  authority;  dissenting  opinion  in  Tiffany  v.  Glover,  3  G. 
Greene,  404,  majority  holding  court  will  not  presume  where  return  to 
attachment  does  not  state  in  express  words  the  property  attached  was 
that  of  debtor  that  it  in  fact  was;  Rowan  y.  Lamb,  4  G.  Greene,  475,  477, 
where  opinion  of  majority  in  Tiffany  v.  Grover,  supra,  is  overruled ;  Dcvall 
V.  Choppin,  15  La.  575,  where  settler  was  put  into  possession  of  part  of 
public  domain  by  commandant  acting  under  written  grant;  Jenkins  v. 
Chambers,  9  Tex.  233,  applying  principle  to  grants  made  in  Texas  under 
Mexican  colonization  laws;  Hatch  v.  Dunn,  11  Tex.  715,  to  same  effect; 
Lycoming  Ins.  Co.  v.  Wright,  60  Vt.  522,  12  Atl.  107,  holding,  where 
Secretary  of  State  issued  license  to  insurance  company  it  will  be  presumed 
that  company  complied  with  preliminary  steps;  Pollard  v.  Kibbe,  14  Pet. 
398,  10  L.  Ed.  512,  arguendo. 

Distinguished  in  Whitney  v.  United  States,  181  U.  S.  113,  45  L.  Ed.  775, 
21  Sup.  Ct.  569,  determining  invalidity  of  grant  by  Governor  of  New 
Mexico;  United  States  v.  Cambuston,  20  How.  63,  15  Ij.  Ed.  830,  where 
Mexican  grant  was  made  by  Governor  of  California,  and  there  was  no 
evidence  to  show  that  preliminary  steps  had  been  complied  with;  fHientes 
V.  United  States,  22  How.  459,  16  L.  Ed.  381,  where  genuineness  of  grant 
was  questioned;  United  States  v.  Coe,  170  U.  S.  697,  42  L.  Ed.  1202,  18 
Sup.  Ct.  751,  where  grant  was  made  by  officers  who  were  acting  in 
hostility  to  legal  authority;  Den  v.  Hill,  1  McAU.  487,  Fed.  Cas.  3784, 
rule  does  not  apply  to  grants  made  under  colonization  laws  of  Mexico. 
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Act  of  May  25,  1824,  glTes  tbe  District  Court  Jurisdiction  to  hear  and 
determine  any  claims  arising  hj  Irirtue  of  any  French  or  Danish  grant  or 
concession. 

Cited  in  dissenting  opinion  in  United  States  v.  Castillero,  2  Black,  233, 
17  L.  Ed.  402»  as  bearing  on  question  as  to  estate  mine  owner  has  in 
land. 

Miscellaneous.  Cited  in  Chouteau  v.  United  States,  9  Pet.  143,  9  L.  ISd. 
81,  as  being  a  similar  case ;  Pollard 's  Heirs  v.  Kibbe,  14  Pet.  409,  10  L.  Ed. 
517,  where  it  is  stated  the  principles  of  the  law  of  nations  there  laid 
down  have  never  been  questioned;  Menard's  Heirs  v.  Massey,  8  How.  304, 
12  L.  Ed.  1089,  as  to  regulations  of  French  government  in  regard  to  grant- 
ing of  lands  in  upper  Louisiana. 

d  Pet.  137-146,  9  K  Ed.  78,  GHOTTTEAU  ▼.  UKITED  STATER 

Grant  made  by  lieutenant-governor  of  upper  Louisiana  while  he  had  sndi 
power  is  good  even  if  the  survey  was  not  made  thereof  until  after  power  was 
taken  from  him. 

Approved  in  United  States  v.  Pindell,  185  U.  S.  199,  46  L.  Ed.  871, 
22  Sup.  Ct.  628,  upholding  Mexican  grant  made  by  lieutenant-governor 
where  possession  had  been  long  continued)  Menard's  Heirs  v.  Massey, 
8  How.  304,  12  L.  Ed.  1090,  holding  further  as  to  procedure  to  perfect 
titlfe  where  g^nt  was  made  by  lieutenant-governor. 

Miscellaneous.  Cited  in  Mackey  v.  United  States,  10  Pet.  341,  9  L.  Ed. 
447,  to  show  time  of  settlement  of  lands  adjoining  those  involved  in 
principal  case;  Strother  v.  Lucas,  12  Pet.  436,  437,  9  L.  Ed.  1147;  erro- 
neously in  Folger  v.  The  Robert  G.  Shaw,  2  Wood.  &  M.  547,  Fed.  Cas. 
4899,  as  an  instance  where  Supreme  Court  rendered  judgment  which 
should  have  been  rendered  in  lower  court;  Mulherin  v.  Simpson,  124  Mo. 
615,  28  S.  W.  86,  as  authority  for  holding  a  certain  Spanish  grant  was 
confirmed  by  the  United  States. 

0  Pet.  147-155,  9  L.  Ed.  92,  CHOUTEAU'S  IPSJRB  r.  UNITED  STATE3. 

Incomplete  titles  given  by  deputy  govemors  or  subdelegates  were  inyari- 
ably  confirmed  by  the  governor  or  intendant-general.  ^ 

Cited  in  Menard  v.  Massey,  8  Bow.  304,  12  L.  Ed.  1090,  as  bearing  on 
question  of  validity  of  grant  made  by  lieutenant-governor  of  upper 
Louisiana. 

After  grant  and  survey  and  grantee  has  taken  possession,  he  cannot  be 
required  to  prove  in  United  States  courts  that  preliminary  conditions  were 
performed. 

Approved  in  Bradley  et  al.  v.  Dills  Lumber  Co.,  105  Wis.  252,  81  N.  W. 
396,  following  rule;  Jenkins  v.  Chambers,  9  Tex.  230,  decision  of  an  official 
who  is  to  determine  whether  prospective  grantee  has  complied  with  cer- 
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tain  preliminary  conditions  is  final,  unless  frand  be  shown  on  part  of 
grantee. 

Distinguished  in  McMicken  v.  United  States,  97  U.  S.  215,  24  L.  Ed. 
951,  where  grantee  had  not  perfected  his  grant,  and  by  failure  to  perform 
certain  conditions  in  the  warrant  of  survey  had  forfeited  his  right  thereto. 

Miscellaneous.  Cited  in  Strother  v.  Lucas,  12  Pet.  436,  9  L.  Ed.  1147; 
Kingman -v.  Holthaus,  59  Fed.  313. 

9  Pet.  166-167,  9  K  Ed.  85,  HIBIABT  y.  BALLOV. 

In  LoulKlana,  on  appeal  bonds,  when  appellant  is  rnxsaccessful,  summary 
Judgment  may  be  entered  against  both  principal  and  surety. 

Approved  in  Egan  v.  Chicago  Great  Western  Ry.  Co.,  163  Fed.  346, 
holding  where  State  court  allows  summary  proceeding  against  surety  on 
appeal  bond,  Circui^  Court  will  be  governed  by  this  rule. 

Party  against  wliom  judgment  has  heen  rendered  by  default,  as  surety 
on  appeal  bond,  cannot  afterward,  In  Louisiana,  come  into  court  and  ask  for 
Jury  trial. 

Cited  in  Kearney  v.  Case,  12  Wall.  281,  20  L.  Ed.  396,  as  bearing  on 
question  what  constitutes  waiver  of  right  of  trial  by  jury;  Merry  field 
v.  Jones,  2  Curt.  306,  Fed.  Cas.  9486,  arguendo. 

Distinguished  in  Risser  v.  Hoyt,  53  Mich.  203,  18  N.  W.  620,  where 
matters  passed  on  by  court  were  in  pais  and  not  of  record. 

No  appeal  lies  from  an  interlocutory  decree. 

Cited  in  Thomas  v.  Wooldridge,  23  Wall.  288,  23  L.  Ed.  136,  holding 
no  appeal  lies .  from  decree  dissolving  an  injunction,  unless  there  be  a 
dismissal  of  the  bill. 

Miscellaneous.  Referred  to  in  Livingston  v.  Story,  9  Pet.  658,  9  L.  Ed. 
264,  for  the  rules  of  court  found  in  note. 

9  Pet  168-170,  9  L.  Ed.  89,  XTNTTEI)  STATES  T.  CLABKE. 

Land  grants  made  by  autborltles  of  Spain  in  East  Florida  are  expressly 
recognized  by  treaty  and  acts  of  Congress. 

Cited  in  Sheldon  v.  Milmo,  90  Tex.  20,  36  S.  W.  419,  as  an  instance 
when  grant  made  by  Qovemor  of  East  Florida,  in  1817,  when  his  powers 
seem  to  have  been  uncertain,  was  held  valid. 

Miscellaneous.  Cited  in  Doe  v.  Avaline,  8  Ind.  14,  and  Veeder  v.  Gappy, 
3  Wis.  626. 

9  Pet.  171-173,  9  K  Ed.  90,  UNITED  STATES  y.  HUEBTAS. 

An  order  of  survey  can  convey  notliing  not  comprehended  in  the  decree 
awarding  tbe  lands  claimed. 

Cited  in  United  S^tates  v.  Levy,  13  Pet.  83,  10  L.  Ed.  70,  and  United 
States  ¥•  Forbes,  15  Pet.  182,  10  L.  Ed.  704,  where  the  court  refused  a 
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new  survey  which  would,  in  effect,  vary  the  location  of  the  grant  from 
that  designated  in  the  decree  awarding;  Villalohos  v.  United  States,  10 
How.  555,  IS  L.  Ed.  536,  where  claimant  of  lands  relied  on  survey  and 
not  on  decree  awarding  grant,  the  survey  not  heing  in  conformance  to 
grant. 

Distinguished  in  Chaires  v.  United  States,  3  How.  619,  11  L.  Ed.  753,  on 
a  point  in  practice. .         \ 

Miscellaneous.  Cited  in  Sheldon  v.  Milmo,  90  Tex.  20,  36  S.  W.,  419,  as 
an  instance  where  grant  made  by  Gk>vernor  of  Florida  during  period  when 
his  power  to  make  such  was  doubted,  was  held  valid. 

9  Pet.  174-181,  9  L.  Ed.  91,  TABVEB  y.  TABVEE. 

Conditional  will  must  clearly  express  a  contingency  upon  which  only 
the  will  is  to  take  effect  Declaration  in  a  will  that  testator  is  about  to  go 
on  a  long  journey,  and,  tberelore,  makes  this  will,  does  not  create  a  condition. 

Approved  in  In  re  Forquer's  Estate,  216  Pa.  336,  8  Ann.  Gas.  1146,  66 
Atl.  94,  where  deceased  made  will  before  going  on  journey  court  would 
not  refuse  probate  account  of  being  conditional;  Kelleher  v.  Keman,  60 
Md.  447,  a  case  almost  identical  in  fact;  Cody  v.  Conly,  27  Gratt.  321, 
where  a  will  in  these  words,  "I  am  going  away;  I  may  not  return;  I  leave 
my  property,"  etc.,  was  held  not  to  be  conditional  on  going  away  of  tes- 
tator. 

Contingent  or  conditional  wills.    Note,  8  Ann.  Gas.  1150,  1151. 

If  complainant  set  up  will  and  allege  it  invalid,  the  defendant,  claiming 
under  it»  need  not  show  its  probate  to  enable  him  to  maintain  its  validity. 

Distinguished  in  Trawick  v.  Davis,  85  Ala.  347,  5  South.  85,  where  com- 
plainant set  up  instrument  as  a  deed  and  not  as  a  will. 

Nothing  but  probate,  or  letters  of  administration,  with  will  annexed,  is 
legal  evidence,  in  all  questions  concerning  personalty,  when  titles  are  sought 
to  be  derived  under  the  will. 

Approved  in  Calkins  v.  Calkins,  229  111.  73,  82  N.  E.  243,  holding  where 
will  is  proved  invalid,  a  bill  in  equity  to  consider  it  an  equitable  assign- 
ment cannot  be  considered;  Shepherd  v.  Nabors,  6  Ala.  637,  where  legatee 
of  personalty  was  not  allowed  to  maintain  action  for  legacy  when  will 
had  not  been  regularly  admitted  to  probate. 

Distinguished  in  dissenting  opinion  in  Blacksher  Co.  v.  Northup,  176 
Ala.  207,  42  L.  E.  A.  (N.  S.)  454,  57  South.  748,  majority  holding  that 
complainant  seeking  partition  under  a  will,  invalid  on  its  face,  can  claim 
nothing. 

Original  bill  does  not  lie,  in  Federal  courts,  to  correct  an  error  in  admit- 
ting a  win  to  probate,  wbrni  the  laws  of  tbe  State  provide  for  correcting  such 
error  by  appeal. 

Approved  in  Watkins  v.  Eaton,  173  Fed.  144,  refusing  to  direct  ancil- 
lary administrator  to  turn  over  funds  of  estate  to  administrator  in  resi- 
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denee  of  deceased  on  account  of  want  of  jurisdiction;  Hale  v.  CofiOin,  114 
Fed.  574,  holding  where  administration  of  estate  completed  by  State  pro- 
bate court  and  property  distributed,  Federal  court  has  jurisdiction  over 
suit,  to  subject  property  in  hands  of  distributee  for  debt  due  from  decedent 
as  stockholder  in  corporation ;  Wahl  v.  Franz,  100  Fed.  687,  holding  where 
proceeding  for  contest  of  probate  of  will  under  Arkansas  statute  is  on 
appeal  from  probate  court  tried  de  novo  in  ^tate  Circuit  Court,  proceed- 
ing in  latter  court  not  suit  at  law  or  in  equity  within  sections  1  and  2  of 
judiciary  act  of  1888;  Medill  v.  Snyder,  71  Kan.  598,  81  Pac.  219,  time 
limited  by  statute  of  wills  for  bringing  action  in  District  Court  to  contest 
will  is  not  extended  by  Code  Civ.  Proc,  §  23,  relating  to'  revival  of  actions 
by  representatives;  Fouvergne  v.  New  Orleans,  18  How.  473,  16l  L.  Ed.  401, 
in  case  of  error  in  admitting  will  to  probate,  the  remedy  is  in  the  State 
courts,  according  to  their  appropriate  mode  of  procedure;  Adams  v.  Pres- 
ton, 22  How.  488,  16  L.  Ed.  278,  where  the  Supreme  Court  refused  to  re- 
view a  judgment  of  an  inferior  State  court,  where  an  appeal  might  have 
been  taken  to  the  Supreme  Court  of  the  State;  Reed  v.  Reed,  31  Fed.  53, 
holding  case  cannot  be  removed  from  State  court  unless  Circuit  Court 
would  have  had  original  jurisdiction  of  controversy;  In  re  Frazer,  9  Fed. 
Cas.  731,  holding  a  Federal  court  has  no  jurisdiction  of  probate  matter; 
In  re  CiUey,  58  Fed.  984,  such  a  proceeding  is  not  a  suit  at  ''common  law 
or  equity,"  and  is,  therefore,  not  removable  under  acts  of  1887-88;  Cope- 
land  V.  Bruning,  72  Fed.  8,  Loosemorev.  Smith,  12  Neb.  344,  11  N.  W. 
493,  holding  State  District  Court  has  no  original  jurisdiction  to  set  aside 
a  will  or  th^  probate  thereof;  Gaines  v.  Chew,  2  How.  646,  11  L.  Ed.  413, 
arguendo;  Ewell  v.  Tidwell,  20  Ark.  142,  as  to  jurisdiction  of  equity  to  set 
aside  will  for  fraud  in  obtaining;  Luther  v.  Luther,  122  111.  565,  13  N.  E. 
168,  aiiguendo. 

Distinguished  in  dissenting  opinion  in  Wahl  v.  Franz,  100  Fed.  693, 
majority  holding  where  will  contest  under  Arkansas  statute  is  on  appeal 
from  probate  court  tried  de  novo  in  State  Circuit  Court,  latter  pipceed- 
ing  is  not  suit  at  law  or  in  equity  within  Judiciary  Act  1888,  §§  1,  2; 
Southworth  v.  Adams,  9  Biss.  523,  4  Fed.  3,  where  suit  was  brought  in 
State  court,  but  removed  to  Federal,  under  act  of  Congress. 

Relief  in  equity,  other  than  appellate  proceedings,  against  judgments, 
decrees  and  other  judicial  determinations.  Note,  54  Am.  St.  Bep. 
231, 

Relief  in  equity  from  orders  and  decrees  of  probate  and  other  courts 
having  exclusive  jurisdiction  over  the  estates  of  decedents  and  of 
minors  and  other  incompetent  persons.    Note,  106  Am.  St.  Bep.  643. 

Miscellaneous.  Cited  in  Thrasher  v.  Ingram,  32  Ala.  659,  and  Ander- 
son V.  Green,  46  Cfii.  384,  erroneously;  Belton  v.  Summer,  31  Fed.  146,  21 
L.  K.  A.  156,  12  South.  373,  as  to  probate  of  will  being  prima  facie  evi- 
dence of  its  validity. 
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9  Pet.  182-203,  9  L.  Ed.  94,  FIELD  ▼.  TTNITED  STATES. 

The  prior  rights  of  the  United  States  in  insolvency  proceedings  cannot 
be  affected  by  local  law. 

Approved  in  United  States  v.  Flint  Lumber  Co.,  87  Ark.  84,  112  S.  W. 
219,  holding  United  States  intervening  in  suit  has  priority  over  other 
claimants;  United  States  v.  Thompson,  98  U.  S.  490,  25  L.  Ed.  195,  and 
United  States  v.  Belknap,  73  Fed.  20,  as  to  effect  of  State  statute  of  limi- 
tations on  claims  of  United  States;  United  States  v.  Barnes,  24  Blatchf. 
469,  31  Fed.  707,  holding  an  assignee,  with  notice  of  claims  of  United 
States^  is  persons^ly  liable  for  money  distributed  among  creditors,  which 
should  have  been  applied  to  satisfaction  of  claim  of  United  States; 
United  States  v.  Duncan,  4  McLean,  622,  Fed.  Cas.  15,003,  s.  c,  12  111.  536, 
where  United  States  was  creditor  of  an  intestate. 

Priority  of  State  of  United  States  in  payment.    Note,  29  L.  R.  A. 
228,  234,  237,  240. 

Under  general  assignment,  claims  of  United  States  are  given  preference. 
Cited  in  United  States  v.  Dewey,  39  Fed.  251,  holding  cause  of  action 
against  assignee,  for  wrongfully  paying  assets  in  his  hands  to  other  cred- 
itors, does  not  abate  on  assignee's  death;  United  States  v.  Wilkinson,  5 
Dill.  277,  Fed.  Cas.  16,695,  as  to  what  facts  are  necessary  to  secure  to 
United  States  the  benefits  of  a  preferred  creditor. 

Where  case  tried  without  Jury,  exceptions  to  evidence  are  not  properly 
the  subject  of  a  bill  of  exceptions. 

Approved  in  Oates  v.  United  States,  233  Fed.  205,  holding  where  appeal 
is  taken  from  judgment  on  account  of  admission  of  incompetent  evidence, 
court  of  review  may  direct  lower  judge  to  omit  said  evidence  and  recon- 
sider verdict;  without  granting  new  trial;  Streeter  v.  Sanitary  Dist.  of 
Chicago,  133  Fed.  131,  66  C.  C.  A.  190,  applying  rule  in  action  to  recover 
amoupt  due  on  contract  for  excavation  of  canal;  United  States  v.  Bal- 
linger,  35  App.  D.  C.  436,  holding  no  reversible  error  lies  in  admission  of 
testimony  before  a  court  without  a  jury,  since  appellate  court  will  not 
consider  it  in  the  record;  United  States  v.  King,  7  How.  855,  12  L.  Ed. 
943,  the  case  becomes  like  one  at  common  law  where  a  special  verdict  is 
found  or  a  case  is  stated ;  Weems  v.  George,  13  How.  197,  14  L.  Ed.  Ill, 
holding,  further,  as  to  procedure  when  party  feels  aggrieved  at  decision 
of  trial  court;  Arthurs  v.  Hart,  17  How.  12,  15  L.  Ed.  32,  holding  the 
reverse  true  where  offered  testimony  is  excluded;  Graham  v.  Bayne,  18 
How.  61,  15  L.  Ed.  266,  where,  on  case  being  brought  up  on  bill  of  excep- 
tions containing  all  the  evidence,  it  was  remanded  to  Circuit  Court,  with 
direction  to  awafd  a  venire  de  novo;  Taylor  v.  Tilden,  3  Neb.  342,  holding 
exceptions  to  opinion  of  probate  judge,  as  to  questions  of  law  in  cause 
tried  without  jury,  cannot  be  made  subject  of  bill  of  exceptions;  Lynch  v. 
Grayson,  5  N.  M.  509,  25  Pac.  998,  where  evidence  was  admitted  by  trial 
judge  against  objections;  Flanders  v.  Tweed,  9  Wall.  431,  19  L.  Ed.  680, 
in  construing  act  of  March  3^  1865,  relating  to  procedure  where  trial  by 
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jury  is  waived ;  Bowman  v.  Sanborn,  25  N.  H.  105,  as  to  condnsiveness  of 
decision  of  trial  court  when  trial  is  without  jury. 

Distinguished  in  White  v.  Thacker,  78  Fed.  865,  41  U.  S.  App.  745,  where 
case  tried  to  court  pursuant  to  stipulation,  Circuit  Court  of  Appeals  will 
not  inquire  as  to  correctness  of  special  findings. 

The  maxim,  "Nullum  tempus  occurrit  regi."    Note,  101  Am.  St.  Bep. 
165. 

Miscellaneous.  Cited  in  Langdon  v.  Summers,  10  Ohio  St.  82,  as  to 
when  return  of  sheriff  may  be  contradicted  by  parol  testimony. 

9  Pet.  204-223,  0  L.  Ed.  102,  KINGPS  HEIBS  ▼.  THOBdPSON. 

The  entry  into  possession  and  making  of  valuable  improvements  apos  the 
faith  of  a  verbal  agreement  to  convey,  by  way  of  gift,  constitute  valuable 
consideration. 

Approved  in  McCormick  v.  Hammersley,  1  App.  D.  C.  320,  suggesting, 
but  not  deciding,  that  where  husband,  under  agreement  with  his  wife,  im- 
proves land  of  latter  in  consideration  of  a  conveyance  of  property  to  him, 
he  should  be  allowed  value  of  improvements;  Ranson  v.  Ranson,  233  111. 
375,  84  N.  E.  213,  holding  party  making  permanent  improvements  can 
claim  compensation  for  value  of  improvements;  Kurtz  v.  Hibner,  55  111. 
521,  8  Am.  B^.  669,  where  parent  had  promised  to  convey  to  child  who 
made  improvements;  Gordon  v.  Dalby,  30  Iowa,  228,  holding  certain  acts 
constitute  valuable  consideration  for.  a  contract  of  employment ;  Woodbury 
V.  Oardner,  77  Me.  71,  where  specific  performance  was  decreed  against 
vendor's xsole  devisee;  Haines  v.  Haines,  4  Md.  Ch.  136  (affirmed,  6  Md. 
439,  443),  where  partition  of  lands  of  intestate  was  refused  so  far  as  it 
related  to  lands  he  had  given  by  parol  to  certain  of  his  children  and  upon 
which  they  had  made  improvements;  Hardesty  v.  Richardson,  44  Md.  624, 
22  Am.  Bep.  62,  where  a  gift  under  such  circumstances  was  held  irrevo- 
cable; Guynn  v.  McCauley,  32  Ark.  116,  following  rule;  Howell  v.  Ells- 
berry,  79  Ga.  481,  5  S.  E.  99,  as  to  necessary  steps  to  pass  legal  title  in 
case  of  gift  under  such  circumstances. 

A  voluntary  conveyance  by  one  indebted  may  he  valid*  if  his  credit  was 
good  for  a  long  time  subsequent  to  the  conveyance. 

Cited  in  Sherman  v.  Hogland,  54  Ind.  584,  as  to  necessary  allegations 
by  one  attacking  voluntary  conveyance  on  ground  of  being  fraudulent; 
Lee  V.  Lee,  77  Ind.  253,  to  same  effect;  Goodman  v.  Wineland,  61  Md.  453, 
holding  the  date  of  impeached  conveyance  is  the  particular  time  when  the 
sufficiency  of  the  debtor's  means  is  to  be  inquired  into. 

Limited  in  Crumbaugh  v.  Kugler,  2  Ohio  St.  378,  holding  voluntary  gift 
never  upheld  unless  property  retained  is  clearly  suf^cient  to  pay  all  donor's 
debts. 


/ 


9  Pet  204r-223  NOTES  ON  U.  S.  REPORTS.  16 

▲  contingent  debt  U  not  sufficient  to  render  a  Tolnntuy  coniheQranca  firandil- 
lent. 

Distinguished  in  McLaughlin  v.  Bank  of  Potomac,  7  How.  229,  12  L.  Ed. 
679,  where  contingent  debt  was  likely  to  become  absolute. 

Validity  of  conveyance  as  against  creditor  whose  claiqi  is  contingent. 
Note,  Ann.  Oas.  1914D,  768. 

Specific  performance  of  agreement  to  convey  may  be  decreed  where 
donee  or  grantee,  under  parol  contract,  has  entered  into  possession  and  made 
valuable  Improvements. 

Cited  in  Shepherd  v.  Bevin,  9  Gill,  41,  where  mother  had  promised  to 
convey  to  son  certain  real  estate  in  consideration  that  he  would  relinquish 
his  claim  to  share  of  his  father's  personal  estate;  Seavey  v.  Dra^e,  62 
N.  H.  394,  where  claimant  entered  under  parol  gift  from  his  father;  Burk- 
holder  v.  Ludlam,  30  Gratt.  261,  32  Am.  Bep.  671,  equity  will  compel  con- 
veyance of  legal  title  claimed  under  parol  gift  when  supported  by  meri- 
torious consideration;  Rutledge  v.  Townsend,  38  Ala.  718,  Hendricks  v. 
Snediker,  30  Tex.  305,  arguendo ;  Metcalf  v.  Hart,  3  Wyo.  556,  558,  81  Am. 
St.  Rep.  163,  165,  27  Pac.  916,  917,  general  discussion  as  to  when  equity 
will  decree  specific  performance  of  contract. 

Distinguished  in  Donnell  v.  Wylie,  85  Me.  146,  26  Atl.  1093,  where  it 
does  not  appear  that  improvements  work  consideration  for  gift;  Oarlin  v. 
Hendricks,  35  Tex.  245,  where  it  appears  improvements  were  made  with 
knowledge  of  imperfect  title. 

Denied  in  Ridley  v.  McNairy,  2  Humph.  177. 

One  who  expends  large  sums  on  the  Improvement  of  property,  under  a 
promise  to  receive  a  conveyance  has  an  equitable  lien  on  property,  even 
against  creditors  of  the  promisor. 

Cited  in  Stramann  v.  Scheeren,  7  Colo.  App.  15,  42  Pac.  196,  where 
wife's  money  was  expended  in  improving  husband's  property;  Bowie  v. 
Stonestreet,  6  Md.  431,  61  Am.  Dec.  324,  where  husband  agreed  to  give 
wife  an  equivalent  for  her  property,  which  she  united  with  him  in  selling, 
for  the  payment  of  his  debts;  Green  v.  Drummond,  31  Md.  86,  1  ^jn.  Rep. 
20,  where  property,  which  was  paid  for  by  G.  and  D.,  was  conveyed  to  D. 
a)one ;  Duckett  w  Duckett,  71  Md.  360,  18  Atl.  536,  where  son  had  entered 
into  possession  and  made  improvements  on  lands  which  his  father  had 
promised  to  convey  to  him;  Gibert  v.  Peteler,  38  N.  Y.  170,  97  Am.  Dec. 
790,  where  improvements  were  made  by  vendee  under  contract  from  vendor 
to  convey;  Smith  v.  Smith,  125  N.  Y.  229,  26  N.  E.  260,  where  husband 
made  improvements  on  wife's  property,  under  her  promise  that  he  might 
sell  same  at  any  time;  Preston  v.  Brown,  35  Ohio,  St.  29,  where  one  in 
possession,  under  agreement  to  purchase  from  equitable  owner,  was  evicted 
by  trustee  holding  Idgal  title;  Hatcher  v.  Briggs,  6  Or.  47,  where  improve- 
ments were  made  by  purchaser  without  notice  of  defect  in  title;  Hughes 
V.  Patterson,  91  Va.  666,  22  S.  E.  486,  where  a  debtor  had  agreed  to  do 
a  collateral  thing  in  satisfaction  of  his  bond,  but  died  after  partially  per- 
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forming  the  agreement;  Tufts  v.  Taf^,  3  Wood.  &  M.  512,  Fed.  Gas.  14,233, 
and  Steams  v.  Beckham,  31  Ghratt.  421,  both  arguendo;  Nelson  v.  Bank, 
27  Md.  76^  as  to  power  of  couit  of  equity  to  decree  compensation  where 
specific  performance  of  parol  agreement  to  convey  cannot  be  decreed. 

Distinguished  in  Printup  v.  Bairett,  46  Ga..  410,  where  lien  was  claimed 
by  one  who  had  merely  loaned  money  to  another,  which  money  had  been 
used  in  improvement  of  property  upon  which  lien  was  claimed;  McNamee 
V.  Withers,  37  Md.  177,  where  there  was  no  showing  that  improvements 
were  made  under  promise  to  convey;  Tunison  v.  Bradford,  48r  N.  J.  Eq. 
214,  22  Atl.  1074,  where  improvements  were  made  with  notice  of  imperfect 
title. 

Allowance  e£  improvements  on  eviction.    Note,  15  Am.  Dec.  354. 

The  lien  of  a  vendee.    Note,  127  Am.  St.  Bep.  890. 

On  liability  of  vendor  on  breach  of  oral  contract  for  sale  of  realty 
for  improvements  placed  on  land  by  vendee.  Note,  Ann.  Gas.  1913G, 
391. 

pTirchaser's  lien  for  purchase  money  on  vendor's  failure  to  complete 
contract.    Note,  8  Ann.  Gas.  960. 

Right  to  compensation  for  bona  fide  improvements  on  lanS  under  oral 
contract  or  gift.    Note,  53  L.  R.  A.  341,  344. 

Miscellaneous.  Referred  to  in  King  v.  Thompson,  13  Pet.  131,  10  L.  Ed. 
93,  an  action  between  same  parties.  ' 

9  Pet.  224-237,  0  K  Ed.  109,  OITT  OF  NEW  OBLEANS  ▼.  BE  ABMA8. 

Appellate  Jurisdiction  of  Supreme  Court  extends  to  all  cases  where  rights 
protected  by  the  Constitution,  treaties  or  laws  of  the  United  States  are  vio- 
lated by  State  decisions. 

Approved  in  Crystal  Springs  Land  etc.  Co.  v.  Los  Angeles,  177  U.  S. 
169,  44  L.  Ed.  720,  20  Sup.  Ct.  573,  following  rule ;  Hooker  v.  Los  Angeles, 
188  U.  S.  318,  47  L.  Ed.  491,  23  Sup.  Ct.  397,  denying  jurisdiction  where 
controversy  in  State  court  does  not  involve  construction  of  Mexican  treaty 
but  only  validity  of  title  of  grants  made  prior  to  treaty;  Iowa  v.  Rood, 
187  U.  S.  92,  47  L.  Ed.  90,  23  Sup.  Ct.  51,  denying  jurisdiction  where  State 
title  to  land  formerly  bed  of  lake  vested  solely  on  proposition  that  State 
on  adinission  became  vested  with  sovereignty  over  beds  of  all  lakes  a;id 
upon  act  of  government  in  meandering  such  lakes  and  excluding  all  lands 
beneath  waters,  and  State  court  decided  in  favor  of  swamp-land  claim- 
ant; Deseret  Water  etc.  Co.  v.  State,  167  Cal.  160,.  138  Pac.  987,  holding 
State  shall  not  be  divested  of  title  to  school  lands  by  reason  of  fact  that 
United  States  has  dedicated  surrounding  land  as  a  forest  reserve;  Crowell 
V.  Randell,  10  Pet.  398,  9  L.  Ed.  470,  where  cause  was  dismissed  for  want 
of  jurisdiction;  Chouteau  v.  Eckhart,  2  How.  372,  11  L.  Ed.  304,  holding 
court  has  jurisdiction  in  a  land  cause  where  title  is  not  to  be  determined 
by  Bpanisfa  laws  alone,  but  where  construction  of  act  of  Congress  is  in- 
III— a 


/ 
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volved  to  sustain  title;  McDonogh  v.  Millaadon,  3  How.  705,  11  L.  Ed. 
798,  where  State  decision  affected  title  to  land  in  grant  which  had  been 
recognized  by  treaty;  Crystal  Springs  Land  etc.  Co.  v.  Los  Angeles,  82  Fed. 
118,  holding,  where  controversy  is  only  as  to  rights  granted  and  confirmed 
under  treaty,  the  suit  is  not  such  as  .to  confer  jurisdiction  on  Federal  courts. 
Distinguished  in  State  v.  Qleason,  12  Fla.  271,  where  court  refused  to 
sign  citation, .  because  no  question  had  been  decided  by  State  court  on 
which  appeal  might  be  taken. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  532,  534. 

Treaty  of  cession  of  Louisiana  provided  that  Lonisiaaa  should  be  admitted 
as  a  member  of  tiie  XTnion,  and,  until  that  time,  the  rights  of  its  ^Inhabitants 
should  be  inviolate. 

Cited  in  Pollard  v.  Eibbe,  14  Pet.  414,  416,  10  L.  Ed.  520,  arguendo. 

Articles  in  treaty  of  cession  relating  to  rights  of  inhabitants  of  ceded  ter- 
ritory became  inoperative  when  Louisiana  became  State  of  TTolon. 

Cited  in  dissenting  opinion  in  Dred  Scott  v.  Sandford,  19  How.  632,  15 
L.  Ed.  795,  ai^endo. 

Grant  ftom  the  United  States  cannot  operate  to  destroy  an  existing  title 
vested  under  a  pre-existing  government. 

Cited  in  Eslava  v.  Farmer,  7  Ala.  559,  where  confirmation  of  title  to 
same  land  to  two  individuals,  by  United  States,  was  held  to  be  a  mere 
disavowal  by  the  United  States  of  all  right  and  title  in  same;  Elnabe  v. 
Burden,  88  Ala.  439,  7  South.  93,  where  certificate  of  entry  was  issued  by 
.  United  States  land  office  for  land  which  had  previously  been  granted  by 
State  under  authority  of  Congress;  Pollard  v.  Kibbe,  14  Pet.  391,  398,  10 
L.  Ed.  508,  512,  arguendo. 

Distinguished  in  Los  Angeles  Farming  &  Milling  Co.  v.  City  of  Los 
Angeles,  217  U.  S.  231,  54  L.  Ed.  746,  30  Sup.  Ct.  452,  holding  patent  to 
land  good  as  between  parties  only,  and  cannot  militate  against  rights  re- 
ceived  from  Mexican  government  before  ceding  its  territory. 

Miscellaneous.  Cited  in  Pollard  v.  Kibbe,  14  Pet.  375,  10  L.  Ed.  501, 
and  Roberts  v.  Missouri,  K.  &  T.  Ry.  Co.,  43  Kan.  108,  22  Pac.  1008, 
erroneously;  Crystal  Springs  Land  etc.  Co.  v.  Los  Angeles,  76  Fed.  153,  in 
quoting  from  argument  of  counsel;  Ex  parte  Towles,  48  Tex.  433,  not  in 
point. 

/  9  Pet.  238-266,  9  L.  Ed.  113,  XTNITED  STATES  ▼.  BAILET. 

False  swearing  before  a  justice  of  the  peace,  authorized  by  practice 'of 
Treasu^  Department  to  administer  oaths  in  cases  of  treasury  claims,  is  indict- 
able under  act  of  1823,  even  though  no  Federal  statute  authorizes  such  officer 
to  administer  oaths. 

Approved  in  United  States  v.  SmuU,  236  U.  S.  410,  59  L.  Ed.  643,  35 
^     Sup.  Ct.  349,  holding  indictment  for  perjury  will  lie  against  one  swear- 
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ing  falsely  before  an  offiizer  of  general  land  office,  empowered  to  admin- 
ister oaths;  United  States  v.  Grimaud,  220  U.  S.  520,  65  L.  Ed.  569,  31 
Sup.  Ct.  480,  holding  Congress  can  delegate  power  to  Secretary  of  Agri- 
eultore  to  prescribe  rules  and  regulations  governing  forest  reserves ;  United 
States  V.  Nelson,  199  Fed.  471,  holding  false  swearing  as  to  residence  on 
homestead  indictable  as  perjury;  Hallock  v.  United  States,  185  Fed.  424, 
107  C.  C.  A.  487,  false  swearing  by  entryman  regarding  entry  on  home- 
stead constituted  perjury;  Leonard  v.  Lennox,  181  Fed.  766,  104  C.  C.  A. 
296,  holding  failure  to  comply  with  regulations  of  land  office  defeats  a 
patent  thereto;  Coopersville  Co-operative  Creamery  Co.  v.  Lemon,  163 
Fed.  150,  89  C.  C.  A.  595,  upholding  power  of  commissioner  of  internal 
re'^enue  to  examine  and  determine  whether  adulterated  butter  came  within 
revenue  laws;  Wechsler  v.  United  States,  158  Fed.  581,  582,  86  C.  C.  A. 
37,  holding  bankrupt  giving  false  testimony  under  oath  in  an  examina- 
tion under  bankruptcy  act  is  gn^ilty  of  perjury;  United  States  v.  Shannon, 
151  Fed.  870,  upholding  power  of  Secretary  of  Agriculture  to  lay  down 
rules  governing  use  of  forest  reserve;  United  States  v.  Union  Bridge  Co., 
143  Fed.  387,  upholding  30  Stat.  1153,  requiring  alteration  of  bridges  over 
navigable  waters  on  determination  by  Secretary  of  War  that  they  obstruct 
navigation;  United  States  v.  Hardison,  135  Fed.  422,  where  defendant 
swore  falsely  as  to  qualifications  as  surety  on  distiller's  bond,  before 
deputy  internal  revenue  collector,  he  was  guilty  of  perjury  under  Rev. 
Stats.,  §  5392,  though  under  State  law  he  was  guilty  of  false  swearing ; 
Van  Lear  v.  Eisele,  126  Fed.  826,  holding  void  interior  department  regula- 
tion relating  to  Arkansas  hot  springs  that  no  one  can  bathe  in  waters  who 
is  nnder  medical  treatment  unless  he  is  patient  of  physician  registered 
at  superintendent's  office,  and  that  right  of  registry  only  accorded  physi- 
cians approved  by  board  designated  by  secretary;  Dastervignes  v.  United 
States,  122  Fed.  35,  upholding  regulation  of  interior  department  prohibit- 
ing pasturing  of  sheep  on  forest  reserves,  affirming  United  States  v.  Daster- 
vignes, 118  Fed.  201 ;  Wilkins  v.  United  States,  96  Fed.  840,  holding  in- 
dictment chai^ng  violation  of  departmental  regulation,  which  is  made 
offense  by  statute,  need  not  set  out  such  regulation;  United  States  v. 
Antikamnia  Chemical  Co.,  37  App.  D.  C.  351,  upholding  power  of  secre- 
taries of  interior,  commerce  and  agriculture  to  determine  what  shall  be 
prohibited  by  pure  food  law;  Johnson  v.  United  States,  26  App.  D.  C.  132, 
holding  false  swearing  in  an  oath  exacted  by  civil  service  board  is  per- 
jury; State  V.  Atlantic  Coast  Line  R.  Co.,  56  Fla.  626,  32  L.  E.  A.  (N.  S.) 
639,  47  South.  972,  holding  railroad  commission  can  lay  down  rules  under 
power  given  to  it  by  legislature;  State  v.  Normand,  76  N.  H.  547,  Ann. 
Cas.  191SE,  996,  85  Atl.  902,  upholding  power  of  state  board  of  health  to 
lay  down  rules  of  sanitation;  Finch  v.  United  States,  1  Okl.  401,  403,  33 
Pac.  640,  641,  giving  false  testimony  by  juror  on  voir  dire  before  United 
States  District  Court  is  perjury;  Files  v.  Davis,  118  Fed.  468,  arguendo; 
Caha  V.  United  States,  152  U.  S.  218,  38  L.  Ed.  418,  14  Sup.  Ct.  515,  where 
party  was  indicted  for  false  swearing  in  a  land  contest  before  local  land 


9  Pet.  238-266  NOTES  ON  U.  S.  REPORTS.  •  20 

officers;  United  States  v.  Hearing,  11  Sawy.  618,  26  Fed.  747,  where  per- 
jury was  assigned  of  oath  taken  by  applicant  for  homestead  entry ;  United 
States  V.  Winchester,  2  McLean,  137,  Fed.  Cas.  16,739,  where  oath  of 
applicant  for  pre-emption  right  was,  according  to  practice  of  land  depart- 
ment, taken  before  State  official;  United  States  v.  Sonachall,  4  Biss.  427, 
Fed.  Cas.  16,352,  where  it  was  held  Secretary  of  War  might  prescribe 
what-  facts  shall  be  stated  in  affidavits  by  drafted  men  claiming  exemp- 
tion from  military  service;  United  States  v.  Ambrose,  2  Fed.  557,  holding 
judge  of  United  States  District  Court  has  power  to  administer  oaths  in 
matters  arising  in  his  court;  Bloodgood  v.  Smith,  14  Ala.  425,  where  prac- 
tice wj^ich  had  been  followed  was  held  binding  in  absence  of  regulating 
statute;  United  States  v.  Boggs,  31  Fed.  340,  applying  rule  to  swearing 
before  notary  in  affidavit  in  aid  of  pension  applicant;  In  re  KoUock,  165 
U.  S.  533,  534,  41  L.  Ed.  815,  816,  17  Sup.  Ct.  446,  447,  as  to  power  of 
Congress  to  delegate  its  powers;  United  States  v.  Shinn,  8  Sawy.  407,  14 
Fed.  450,  and  Peters  v.  United  States,  2  Okl.  122,  123,  33  Pac.  1033,  1034, 
both  ai^endo. 

Distinguished  in  In  re  Pick,  209  Fed.  1000,  holding  the  statutes  and  not 
regulations  of  department  of  naturalization  govern  admission  of  aliens; 
United  States  v.  Lamson,  165  Fed.  83,  regulations  requiring  oath  to  return 
by  manufacturer  qf  oleomai-garine  are  not  for  purpose  of  taxes  but  simply  to 
det^t  third  persons,  a  false  declaration  is  not  perjury;  United  States  v. 
Sandefuhr,  115  Fed.  51,  Rev.  Stats.,  §  3449,  does  not  apply  to  shipment,  con- 
cealing name  or  brands  required  by  regulations  of  internal  department  to  be 
put  on  all  vessels  containing  liquors;  United  States  v.  Curtis,  107  U.  S. 
675,  27  L.  Ed.  536,  2  Sup.  Ct.  511,  where  oath  was  administered  by  notary 
having  no  authority  under  law  of  United  States  to  do  so;  United  States 
V.  Nickerson,  1  Sprague,  234,  235,  Fed.  Cas.  15,878,'  where  act  of  Congress 
having  provided  the  oath  necessary,  it  was  held  not  competent  for  officer 
of  the  government  to  require  more ;  United  States  v.  Manion,  44  Fed.  801, 
where  notary  was  authorized  by  conunissioner  of  land  office  to  administer 
oath  in  land  cases,  but  not  by  laws  of  United  States;  United  States  v. 
Garcelon,  82  Fed.  614,  where  oath  was  administered  by  commissioner  of 
Circuit  Court  in  taking  bail  in  criminal  case. 

Distinction  between  perjury  and  false  swearing.    Note,  8  Ann.  Gas. 

881,  883. 
Prosecution  for  perjury  committed  in  another  jurisdiction.    Note,  19 

Ann.  Gas.  782. 

Courts  will  take  notice  of  long-continued  usage  in  executive  departments. 

Approved  in  Lochren  v.  Long,  6  App.  D.  C.  510,  holding  commissioner 

of  pensions  can  review  and  amend  award  made  by  his  predecessor  in  office. 

Btate  tribunals  have  no  power  to  punish  for  perjury  when  the  false  swear- 
ing was  before  a  Federal  official. 

Cited  in  In  re  Loney,  134  U.  S.  375,  33  L.  Ed.  951, 10  Sup.  Ct.  685,  where 
one  held  under  such  circumstances  was  discharged  on  writ  of  habeas  eor- 
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pus;  State  v.  Kirkpatriek,  32  Ark.  120, 122,  ^'perjuiy  is  an  offense  against 
the  sovereign  whose  law  is  violated  by  the  making  of  the  false  oath"; 
People  y.  Kelly,  38  Cal.  151,  99  Am.  Dec.  362,  where  false  swearing  was 
before  officials  of  United  States  land  office;  State  v.  Pike,  15  N.  H.  91, 
where  oath  was  taken  before  commissioner  in  bankruptcy;  State  v.  Shel- 
ley, 11  Lea,  597,  case  of  false  swearing  before  United  States  commissioner. 

Miscellaneous.  Cited  in  Andrews  y.  Page,  2  Heisk.  639,  as  to  what  is 
considered  a  judicial  proceeding. 

9  Pet  267-274,  9  L.  Ed.  124,  UNITED  STATES  ▼.  BAILET.y^ 

.  Writ  of  error  wll  not  lie  from  Supreme  Court  until  Circuit  Court  hiis  ren- 
dered final  Judgment. 

Approved  in  State  v.  Reed,  3  Idaho,  558,  32  Pac.  203,  holding  order  pi 
District  Court  oveiruling  application  for  change  of  venue  in  criminal  case 
can  only  be  reviewed  on  appeal  from  final  judgment;  dissenting  opinion 
in  Darnell  v.  Lyon,  85  Tex.  468,  22  S.  W.  310,  discussing  jurisdiction  of 
State  Supreme  Court. 

6n  certificate  of  division  the  points  must  be  stated  singly*  and  must  not 
bring  np  the  whole  case  for  decision. 

Cited  in  Dennistoun  v.  Stewart,  18  How.  568,  15  L.  Ed.  490,  and  Dan- 
iels V.  Chicago  etc.  R.  R.  Co.,  3  Wall.  255,  256,  18  L.  Ed.  225,  where  case 
was  remanded  for  nonconformity  to  rule ;  also  White  v.  Turk,  12  Pet.  239, 
9  L.  Ed.  1070,  holding,  if  whole  cause  is  brought  up  on  certificate  of  divi- 
sion, this  would,  in  effect,  give  Supreme  Court  original  jurisdiction ;  United 
States  V.  Briggs,  5  How.  209,  12  L.  Ed.  120,  cause  remanded  because  point 
upon  which  difference  occurs  was  not  distinctly  stated;  Weeth  v.  New 
England  Co.,  106  U.  S.  606,  27  L.  Ed.  100,  1  Sup,  Ct.  92,  where  certificate 
required  a  finding ^of  facts  by  the  Supreme  Court;  California  Paving  Co. 
V.  Molitor,  113  U.  S.  616,  28  L.  Ed.  1108,,  5  Sup.  Ct.  621,  certificate  cannot 
be  resorted  to  for  purpose  of  presenting  mixed  question  of  law  and  fact; 
Waterville  v.  Van  Slyke,  116  U.  S.  702,  29  L.  Ed.  773,  6  Sup.  Ct.  623,  and 
Williamsport  Bank  v.  Knapp,  119  U.  S.  360,  30  L.  Ed.  447,  7  Sup.  Ct.  275, 
the  point  on  which  judges  differ  must  be  a  distinct  question  of  law ;  Jew- 
eU  V.  Knight,  123  U.  S.  433,  31  L.  Ed.  193,  8  Sup.  Ct.  194,  whether  sale 
and  delivery  of  goods  to  creditor  by  way  of  preference  is  fraudulent  as 
to  other  creditors,  is  a  question  which  cannot  be  referred  on  division  of 
opinion;  Bagg  v.  Detroit,  5  Mich.  69,  in  cl)n8truction  of  similar  statute  as 
to  certificate  of  division  of  opinion  in  State  courts;  also  to  same  effect  in 
Kelley-Goodfellow  ShW  Co.  v.  Liberty  Ins.  Co.,  87  Tex.  114,  26  S.  W. 
1063;  United  States  v.  Sanges,  144  U.  S.  321,  36  L.  Ed.  449,  12  Sup.  Ct. 
613,  in  discussion  as  to  whether  writ  of  error  lies  in  behalf  of  United  States 
in  criminal  proceedings;  Chase  v.  Washburn,  2  Ohio  St.  103,  and  dissent- 
ing opinion  in  Darnell  v.  Lyon,  85  Tex.  469,  22  S.  W.  310,  arguendo; 
United  States  v.  Chicago,  7  How.  192,  12  L.  Ed.  663,  holding  where  sev- 
eral questions  involve  little  beyond  one  point,  they  will  not  be  dismissed. 
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Distingoished  in  United  States  v.  Mayer,  235  U.  S.  66,  59  L.  Ed.  184, 
35  Sup.  Ct.  16,  holding  question  whether  writ  of  prohibition  will  issue 
from  the  Circuit  Court  of  Appeals  to  District  Court  prohibiting  vacating 
judgment  in  criminal  case  is  a  question  of  law  and  permissible. 

Definiteness  of  question  to  be  certified.    Note,  31  L.  B.  A.  394. 

9  Pet.  276-291,  9  I..  Ed.  127,  BOTCE'S  EXEOUTOBS  ▼.  GBXrNDT. 

Personal  decree  against  administrator  for  assets  In  his  hands  to  be  admin- 
istered is  erroneous  when  no  devastavit  is  either  suggested  or  proved. 

Cited  in  Smith  v.  Chapman,  93  U.  S.  43,  23  L.  Ed.  796,  where,  in  action 
against  an  executor,  judgment  was  reversed  for  this  cause. 

The  Circuit  Court  sitting  in  one  State  has  no  jurisdiction  to  decree  a  sale 
of  la^d  lying  in  another  State. 

Approved  in  Jones  v.  Byrne,  149  Fed.  470,  and  Guarantee  Trust  &  Safe 
Deposit  Co.  V.  Delta  Pine  Land  Co.,  104  Fed,  12,  both  following  rule; 
Bryan  v.  Bliss-Cook  Oak  Co.,  178  Fed.  220,  101  C.  C.  A.  577,  cited  and 
approved  in  the  opinion  of  lower  court.  Question  was  not  considered  on 
appeal;  Robinson  v.  Johnson  (Tenn.  Ch.  App.),  52  S.  W.  705,  holding 
equity  cannot  compel  heirs  to  convey  land  of  intestate  in  another  State 
to  special  commissioner  for  purpose  of  selling  such  land  to  pay  intestate's 
debts,  though  estate  is  insolvent;  dissenting  opinion  in  In  re  Wood,  210 
U.  S.  261,  52  L.  Ed.  1062,  28  Sup.  Ct.  621,  majority  holding  Bankruptcy 
Court  can  bring  nonresident  into  its  jurisdiction  to  review  transfer  of 
property  made  before  commencement  of  proceedings;  Eaton  &  Hamilton 
R.  R.  Co.  V.  Hunt,  20  Ind.  465,  where  Ohio  court  decreed  sale  of  land  in 
Indiana ;  Texas  &  Pacific  Ry.  Co.  v.  Gay,  86  Tex.  588,  592,  26  L.  R.  A,  67, 
59,  26  S.  W.  604,  606,  arguendo. 

Limited  in  Clark  v.  Iowa  Fruit  Co.,  185  Fed.  614,  holding  in  a  suit  to 
wind  up  affairs  of  corporation,  court  may  decree  sale  of  lands  in  another 
State;  Byrne  v.  Jones,  159  Fed.  328,  90  C.  C.  A.  101,  holding  court  of 
chancery  can  direct  a  sale  by  master  of  lands  in  another  State. 

Upon  afilrmance  of  decree  of  Circuit  Court,  in  which  no  allowance  of  in- 
terest or  damages  is  made,  the  Circuit  Court  in  enforcing  the  decree  cannot 
allow  either. 

Approved  in  Harrison  v.  Clarke,  182  Fed.  768,  105  C.  C.  A.  197,  follow- 
ing rule;  Union  Steamboat  Co.,  178  U.  S.  319,  44  L.  Ed.  1086,  20  Sup.  Ct. 
905,  holding  mandamus  does  not  lie  when,  in  appeal  of  collision  case,  court 
directs  division  of  damages  between  vessels  and  allows  owners  of  one 
cargo  full  recovery  against  other  vessel,  and  lower  court  refuses  to  per- 
mit latter  vessel  to  recoup  against  other  half  of  cargo  damage;  Tho 
Glenochil,  128  Fed.  968,  holding  when  District  Court  admiralty  decree 
divides  damages  and  costs  equally  but  no  allowance  of  interest  is  specially 
directed  and  on  appeal  decree  is  simply  affirmed  with  costs^  District  Court 
cannot  thereafter  allow  interest  on  final  decree. 


23       •  QEEENLEAF  V,  BIRTH.  9  Pet.  292-300 

Approved  in  Blytho  v.  Hinckley,  127  Cal.  436,  59  Pac.  788,  upholding 
Civil  Code,  §  671,  providing  that  any  person,  whether  citizen  or  alien,  may 
take,  hold  and  dispose  of  property;  In  re  Washington  R.  Co.,  140  U.  S. 
96,  35  L.  Ed.  341, 11  Sup.  Ct.  674,  fact  that,  judgment  of  this  court  merely 
affirmed  that  of  court  below  is  to  be  taken  as  declaration  that  no  interest 
was  to  be  allowed;  Green  v.  Chicago,  S.  &  C.  Ry.  Co.,  49  Fed.  909,  6  U.  S. 
App.  22,  the  function  of  the  lower  court,  after  affirmance  of  its  decrees 
by  superior,  is  ministerial,  rather  than  judicial;  State  courts,  Fortenberry 
V.  Frazier,  5  Ark.  202,  89  Am.  Dec.  374,  holding  whatever  is  before  the 
Supreme  Court,  and  disposed  of  in  the  exercise  of  its  appellate  jurisdic- 
tion is  considered  as  finally  settled;  Bank  of  United  States  v.  Moss,  6 
How.  40,  12  L.  £d.  335,  and  Roberts  v.  Haggart,  4  Dak.  212,  29  N.  W.  657, 
in  discussion  of  power  of  court  over  its  records  and  judgments;  Washing- 
ton R.  R.  V.  Harmon,  147  U.  S.  589,  37  L.  Ed.  291,  13  Sup.  Ct.  563,  holding 
further,  in  case  this  is  the  only  error,  judgment  will  not  be  reversed  pro- 
vided the  interest  or  damages  allowed  be  remitted;  Gaines  v.  Rugg,  148 
U.  S.  243,  37  L.  Ed.  437,  13  Sup.  Ct.  617,  and  mandamua  will  lie  to  cor- 
rect the  error  when  there  is  no  other  adequate  remedy. 

Distinguished  in  The  Grapeshot,  2  Woods,  46,  Fed.  Cas.  5703,  where 
Supreme  Court  had  not  affirmed  but  reversed  decree  of  Circuit  Court; 
Metcalf  V.  Watertown,  68  Fed.  863,  34  U.  S.  App.  107,  where  question 
presented  was  whether  interest  might  be  allowed  on  verdict  when  an  erro- 
neous judgment  thereon  had  been  reversed. 

Conclusiveness  of  prior  decisions   on  subsequent  appeals.    Note,   34 
L.  R.  A.  331. 

Miscellaneous.  Cited  in  Warmath  v.  0  'Daniel,  159  Fed.  89,  16  L.  B.  A. 
(N.  S.)  414,  86  C.  C.  A.  277;  Miller  v.  Steele,  153  Fed.  719,  82  C.  C.  A. 
672;  The  Grapeshot,  2  Woods,  44,  Fed.  Cas.  5703;  Pulliam  v.  Pulliam,  10 
Fed.  45,  47,  Fed.  Cas.  11463a. 

9  Pet.  292-SOD,  9  li.  Ed.  132,  GBEENI.EAF  Y.  BIRTH. 

The  court  must  not  give  any  instmctionB  which  shall  take  from  the  Jury 
Uie  right  of  weigliing  what  effect  the  evidence  shall  have. 

Approved  in  Newburger  Cotton^Co.  v.  York  Cotton  Mills,  152  Fed.  400, 
81  C.  C.  A.  524,  reversing  order  of  court  whereby  it  instructed  jury  to 
return  verdict  for  one  of  the  parties;  Tracy  v.  Swartwout,  10  Pet.  97,  9 
L.  Ed.  360,  and  Blake  v.  Smith,  3  Fed.  Cas.  606,  where  judgment  was 
reversed  because  of  instructions  which,  in  effect,'  removed  from  jury  mat- 
ters within  its  province;  Walker  v.  Bank  of  Washington,  3  How.  72,  11 
Ii.  Ed.  499;  approving  action  of  trial  court  in  refusing  instructions  that 
from  evidence  introduced  jury  might  presume  usury;  Weigh tman  v.  Wasli- 
ing^on,  1  Black,  49,  17  L.  EdL  57,  reversing  judgment  because  instructions 
removed  from  consideration  of  jury  material  evidence ;  Behr  -v.  Insurance 
Co.,  4  Fed.  362,  2  Flipp.  698,  where  an  instruction  was  refused  which,  in 
seeking  to  explain  certain  words  and  phrases,  calls  attention  to  the  strong 
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features  of  one  side  of  case  only;  Mt.  Adams  Ry.  v.  Lowery,  74  Fed.  466, 
43  U.  S.  App.  408,  where  court  refused  to  direct  verdict  for  defendant, 
there  being  evidence  to  sustain  plaintiff's  case;  Doggett  v.  Jordan,  2  Fla. 
551,  where  court  instructed  jury  that  a  partnership  in  fact  existed ;  Holder 
v.  State,  5  Ga.  446,  holding  instruction  that  jury  must  find  defendant 
guilty  of  murder,  of  manslaughter,  or  not  guilty,  is  erroneous;  Phoenix 
Ins.  Co.  V.  Doster,  106  U.  S.  32,  27  L.  Ed.  66,  1  Sup.  Ct.  20,  in  discussion 
as  to  when  court  may  remove  cause  from  jury;  Wright  v.  Schroeder,  2 
Curt.  552,  Fed.  Cas.  18,091 ,  Letchel  v.  Keigwin,  57  Conn.  480,  18  Atl.  595, 
arguendo;  State  v.  Buffy,  66  Conn.  558,  34  Atl.  499,  where  certain  com- 
,  ments  of  judge  were  held  to  be  fair  and  reasonable;  Ferguson  v.  Porter, 
3  Fla.  33,  it  is  error  to  chai^  that  jury  cannot  find  for  plaintiff  because 
there  is  no  consideration  for  promise  alleged  and  proved;  dissenting  opin- 
ion in  Power  v.  Price,  16  Wend.  459,  majority  holding  the  instruction  in 
question  to  be  on  a  question  of  law  and,  therefore,  proper. 

Miscellaneous.  Cited  in  Jones  v.  Richmond,  13  Fed.  Cas.  1013,  not  in 
point. 

9  Pet.  301-318,  9  !•.  Ed.  135,  BEABD  V.  BOWAN. 

The  preamble  of  an  act  may  be  resorted  to  to  aid  in  the  construction 
of  the  enacting  clause  when  any  ambiguity  exists. 

Cited  in  Coosaw  Min.  Co.  v.  South  Carolina,  144  U.  S.  563,  36  L.  Ed. 
542,  12  Sup.  Ct.  692,  and  The  Sarah  Starr,  Blatchf.  Pr.  82,  Fed.  Cas. 
12,352,  both  following  rule;  United  States  v.  Baltimore  etc.  R.  Co.,  184 
Fed.  95,  construing  section  of  safety  appliance  act  requiring  handholds 
"^  on  railroad  cars;  Copeland  v.  Memphis  &  Charleston  Ry.  Co.,  3  Woods, 
660,  Fed.  Cas.  3209,  arguendo;  Townsend  v.  State.  147  Ind.  636,  62  Am. 
St.  Rep.  485,  37  L.  B.  A.  300,  47  N.  £.  23,  where  it  is  stated  the  preamble 
is  no  essential  part  of  statute;  Price  v.  Forrest,  173  U.  S.  427,  43  L.  Ed. 
755,  19  Sup.  Ct.  434,  arguendo. 

Kentucky  statute  of  1800,  providing  any  alien  not  an  enemy,  who  shall 
have  actually  resided  witHin  the  State  for  two  years,  shall  be  able  to  hold 
real  estate  there  during  continuance  of  his  residence,  is  to  be  construed  pros- 
pectively as  well  as  retrospectively. 

Distinguished  in  State  v.  Grimke,  3  Hill,  19,  where  language  of  statute 
was  different. 

9  Pet.  319-828,  9  li.  Ed.  142,  UNITED  STATES  T.  B0BE80N. 

The  rule  as  to  setoff,  In  questions  arising  exclusively  under  the  laws  of 
the  United  States,  cannot  be  influenced  by  any  local  law  or  usage. 

Approved  in  United  States  v.  Warren,  12  Okl.  365,  71  Pac.  690,  allow- 
ing setoff  in  action  by  United  States  to  extent  of  demand  made;  United 
States  V.  Eckford,  6  Wall.  491,  18  L.  Ed.  922,  and  Schaumburg  v.  United 
States,  21  Fed.  Cas.  665,  where  question  whether  judgment  can  be  given 
against  United  States^  when  defendant's  setoff  exceeds,  in  amount,  plain- 
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tiff's  claim,  is  decided;  Watkins  v.  United  States,  9  Wall.  765,  19  L.  Ed. 
822,  where  marshal  attempted  to  set  off  claim  against  government  in  a  suit 
against  him  upon  his  bond;  Hall  v.  United  States,  91  U.  S.  562,  23  L.  Ed. 
447y  whese  claim  of  revenue  collector  for  commissions  was  not  allowed  as 
setoff  to  suit  on  his  bond,  such  claim  not  having  been  sanctioned  by  Sec- 
retary of  Treasury;  Towne  v.  Smith,  1  Wood.  &  M.  131,  132,  Fed.  Gas. 
14,115,  as  to  State  laws  concerning  processes  affecting  proceedings  in 
Federal  courts;  United  States  v.  Prentice,  6  McLean,  67,  Fed.  4Das.  16,083, 
Robinson  ▼.  Bank,  18  Ga.  98,  arguendo. 

Law  governing  right  of  setoff.    Note,  4  Ann.  Gas.  88. 

One  liavlng  an  equitable  claim  against  government,  for  services  rendered, 
wUch  he  lias  presented  to  the  proper  accounting  officer,  who  refused  to  allow 
it,  may  set  up  tHe  same  as  an  offset  in  an  action  brought  against  him  for 
money  claimed  by  tbe  government. 

Approved  in  Smythe  v.  United  States,  188  U.  S.  173,  47  L.  Ed.  431,  23 
Sup.  Ct.  284,  holding  amount  of  treasury  notes  charred  by  fire,  but  in  con- 
dition to  be  identified  as  to  amount  and  date  of  issue,  cannot  be  allowed 
as  credit  in  suit  on  mint  superintendent's  bond>  where  no  claim  presented 
to  treasury  accounting  officers;  Yates  v.  United  States,  90  Fed.  62,  hold- 
ing in  suit  against  government  officer  evidence  of  setoff  not  admissible 
unless  claim  has  been  presented  to  treasury  accounting  officers  and  ex- 
pressly disallowed;  United  States  v.  Collier,  3  Blatchf.  350,  Fed.  Cas. 
14,833,  in  action  against  revenue  collector;  Powers  v.  Central  Bank,  18  Ga, 
659,  660,  affirming  right  of  attorney  to  offset  claim  for  professional  ser- 
vices against  demand  for  money  collected,  even  if  there  be  no  statute  giv- 
ing this  right;  Union  Pacific  Co.  v.  United  States,  2  Wyo.  191,  where  it 
is  decided  that  government  property  is  not  exempt  from  common  carrier's 
lien. 

Distinguished  in  Moore  v.  Tate,  87  Tenn.  740,  10  Am.  St  Bep.  721,  11 
S.  W.  938,  independent  claim  cannot  be  set  off  against  a  demand  of  a 
State,  without  affirmative  consent  of  State;  Raymond  v.  State,  54  Miss. 
565,  28  Am.  Bep.  884,  on  ground  that  rule  is  based  on  statute  of  March  3,* 
1797;  Borden  v.  Houston,  2  Tex.  610,  611,  den3ang  right  to  offset  against 
State;  Auditor  General  v.  Supervisors,  73  Mich.  183,  16  Am.  St.  Rep.  677, 
41  N.  W.  223,  holding,  at  common  law,  an  action  cannot  be  maintained 
against  the  State. 

Setoff,   counterclaim  or  recoupment  in   action  by   State.    Note,  33 
L.  R;*A.  (N.  S.)  881. 

Assignment  of  claim  against  the  United  States  does  not  vest  the  assignee 
witb  such  a  legal  title  as  permits  him  to  maintain  an  action  at  law  in  his  own 
name,  or'  to  plead  claim  by  way  of  setoff  in  action  against  him. 

Cited  in  United  States  v.  Gillis,  95  U.  S.  412,  24  L.  Ed.  504,  holding 
role  has  not  been  changed  by  statute,  and  that  assignee  cannot  bring  suit 
in  Court  of  Claims  in  his  own  name;  Snyder  v.  Pharo,  25  Fed.  400,  in 
holding  an  equitable  setoff  cannot  be  pleaded  in  action  at  law. 
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A  claim  for  unliquidated  damagee  cannot  be  pleaded  hy  way  of  setoff. 
Cited  in  United  States  y.  Buchanan,  8  How.  105,  12  L.  Ed.  1006,  in 
construction  of  statute  of  March,  1797^  which  allows  setoffs. 

Wlien  parties  in  contract  fix  on  certain  mode  by  which  the  amount  to  be 
paid  shall  be  ascertained,  the  party  seeking  enforcement  must  show  that  he 
has  done  everything  on  his  part  which  could  be  done  to  carry  it  into  effect. 

Approved  in  Brooklyn  J^rust  Co.  v.  MoCutchen,  215  Fed.  957,  holding 
members  of  partnership  agreeing  that  upon  dissolution  of  firm  division 
should  be  made  according  to  valuation  decided  upon  by  them  are  bound 
by  agreement;  Gray  v.  Reliable  Ins.  Co.,  26  Okl.  698,  110  Pac.  730,  and 
Commercial  Union  A.ssur.  Co.  v.  Dalzell,  210  Fed.  608,  127  C.  C.  A.  241, 
both  holding  where  insurance  policy  states  that  any  disagreement  as  to 
loss  shall  be  submitted  to  arbitrators,  no  suit  on  policy  will  be  allowed 
until  that  is  done ;  United  States  v.  Ellis,  2  Ariz.  257,  14  Pac.  302,  hold- 
ing, where  parties  by  contract  agree  upon  arbitrator  to  construe  contract 
and  fix  and  determine  obligations  under  it,  parties  must  seek  their  remedy 
according  to  terms  of  contract;  Tally  v.  Parsons,  131.  Cal.  519,  63  Pac. 
834,  holding  where  contract  for  erection  of  house  provided  that  on  de- 
fault of  contractor,  owner  could  complete  building,  expense  thereof  to  be 
audited  and  certified  by  architect,  owner  cannot  recover  expenses  incurred 
in  completion  after  default  without  architect's  certificate;  Campbell  v. 
American  Popular  Life  Ins.  Co.,  1  McAr.  (D.  C.)  254,  29  Am.  Bep.  691, 
holding  where  insurance  policy  so  stipulates,  parties  must  refer  cause  of 
death  to  surgeon-in-chief  of  insurance  company;  Bernhard  v.  Rochester 
German  Ins.  Co.,  79  Conn.  396,  8  Ann.  Oas.  298,  65  Atl.  137,  holding  parties 
to  insurance  policy  are  allowed  to  compromise  claim  themselves  and  not 
to  submit  to  arbitrators;  New  Telephone  Co.  v.  Foley,  28  Ind.  App.  419, 
63  N.  E.  57,  holding  where  street  repair  contract  at  so  much  per  cubic 
yard  provided  that  amount  should  be  ascertained  by  measurement  by  cer- 
tain person,  contractor  must  show  measurement  by  person  named,  before 
he  can  recover;  Continental  Ins.  Co.  v.  Vallandingham,  116  Ky.  300,  ip5 
'Am.  St.  Bep.  218,  76  S.  W.  24,  failure  of  insured  to  submit  adjustment 
of  loss  to  appraisers  as  provided  in  policy  is  good  defense  to  suit  thereon ; 
Radovsky  v.  Fall  River  Savings  Bank,  196  Mass.  570,  82  N.  E.  693,  hold- 
ing where  insurer  has  waived  a  stipulation  in  the  policy,  it  cannot  later 
set  it  up  as  a  defense;  Hebert  v.  Dewey,  191  Mass.  410,  413,  77  N.  E.  825, 
where  under  building  contract  providing  for  final  payment  only  on  certifi- 
cate of  architect,  recovery  may  be  had  without  certificate  where  architect 
without  excuse  refuses  to  act;  McNichols  v.  Prudential  Ins.  Co.,  191  Mass. 
308,  77  N.  E.  757,  where  life  policy  provided  that  premiums  to  be  recog- 
nized must  be  entered  on  premium  receipt-book,  it  is  error  to  admit  evi- 
dence of  payment  not  entered  on  book;  E.  E.  Souther  Iron  Co.  v.  Laclede 
Power  Co.,  109  Mo.  App.  364,  84  S.  W.  453,  where  meter  designated  in 
contract  for  measuring  electric  power  furnished  under  contract  is  inade- 
quate for  that  purpose,  evidence  is  admissible  as  to  operation  of  another 
meter  and  of  results  obtained;  Graham  v.  German  American  Ins.  Co.,  75 
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Ohio  St.  405,  9  Aim.  Oas.  79,  15  L.  B.  A.  (N.  S.)  1055^  79  N.  E.  933,  in 
sait  on  insnranee  policy,  where  policy  states  loss  must  he  determined  hy 
appraisers,  it  must  he  shown  that  an  offer  was  made  to  suhmit  to  arhi- 
tration ;  Vanderhoof  v.  Shell,  42  Or.  685,  72  P^c.  129,  holding  where  build- 
ing contract  provided  that  payments  should  be  made  only  on  architect's 
certificate  and  provided  that  architect  should  be  superintendent,  and  build- 
ing was  accepted  with  exception  of  certain  alterations,  requirement  of 
architect's  final  certificate  was  waived ;  Grady  v.  Home  etc.  Ins.  Co.^  27 
B.  I.  441,  4  L.  B.  A.  (N.  S.)  288,  63  Atl.  175,  where  policy  provided  for 
arbitration  of  loss  as  condition  precedent  to  right  of  action,  where  arbitra- 
tion fails  without  fault  of  either  party,  insured  must  demand  new  arbitra- 
tion before  suing;  Plumbing  Co.  v.  Carr,  54  W.  Va.  i278,  282,  46  S.  E.  461, 
463,  where  plumbing  and  heating  contract  provided  work  to  be  done  to 
satisfaction  of  owner,  reasons  for  iiejection  cannot  be  ignored  where  not 
fraudulent ;  dissenting  opinion  in  Western  Assur.  Co..  v.  Decker,  98  Fed. 
385,  majority  holding  where  policy  provides  for  appointment  of  one 
appraiser  by  each  party  and  appraisers  to  select  third  and  appraise  loss, 
and  that  no  action  shall  be  maintained  until  insured  complies  with  this 
provision,  insured  selecting  appraiser  may  sue  on  policy  where  appraise- 
ment fails  through  ni>^ fault  of  his  own;  Hamilton  v.  Liverpool  etc.  Ins. 
Co.,  1^36  U.  S.  255,  84  L.  Ed.  424,  10  Sup.  Ct.  950,  and  Teomans  v.  Insur- 
anee  Co.,  30  Fed.  Cas.  809,  where  plaintiff  refused  to  perform  stipulation 
in  contract  relative  to  ascertaining  amount  of  loss;  Perkins  v.  Electric 
Light  Co.,  21  Blatchf.  310,  16  Fed.  515,  whefe  contract  contained  a  pro- 
vision that  parties  would  refer  dispute  arising  thereunder  to  arbitration; 
Conneetieut  Fire  Ins.  Co.  v.  Hamilton,  59  Fed.  264,  16  U.  S.  App.  366, 
and  Western  Assurance  Co.  v.  Hall,  112  Ala.  324,  20  South.  449,  where 
stipulation  in  insurance  policy,  as  to  arbitration,  was  under  considera- 
tion; Holmes  v.  Richet,  56  Cal.  313,  38  Am.  Bep.  56,  Packard  v.  Van 
Schoick,  58  111.  82;  and  Ball  y.  Doud,  26  Or.  20,  37  Pac.  72,  where  prin- 
ciple was  applied  to  condition  in  a  building  contract;  to  same  effect  in 
Crane  Co.  v.  Clark,  80  Fed.  708,  53  U.  S.  App.  262 ;  Denver  etc.  Ry.  Co.  v. 
Riley,  7  Colo.  495,  4  Pac.  786,  where  grading  contract  contained  provision 
as  to  arbitration;  Denver  &  N.  O.  Construction  Co.  v.  Stout,  8  Colo.  66, 
5  Pac.  630,  and  Meyers  &  Co.  v.  Construction  Co.,  20  Or.  609,  27  Pac.  586, 
where  differences  and  disputes  as  to  sufficiency  and  performance  of  work 
was  to  be  referred  to  arbitrator;  Union  Pacific  R.  Co.  v.  Anderson,  11 
Colo.  301,  18  Pac.  28,  and  Sweet  v.  Morrison,  116  N.  Y.  32,  15  Am.  St. 
Bep.  384,  22  N.  E.  280,  in  construction  of  contract  of  employment,  wherein 
it  was  agreed  that  employee  would  submit  his  claims  to  certain  other  em- 
ployee of  employer  for  approval;  Campbell  v.  American  Ins.  Co.,  1  McAr. 
246,  29  Am.  Rep.  595,  and  Niagara  Ins.  Co.  v.  Bishop,  154  111.  17,  45  Am. 
St.  Bap.  109,  39  N.  E.  1105,  construing  condition  in  insurance  policy  as 
to  arbitration;  Veazie  v.  Bangor,  51  Me.  514,  when  by  terms  of  contract 
some  person  is  agreed  upon  to  determine  the  character  or  quantity  of  work 
done,  no  action  can  be  maintained  thereon  unless  such  examination  and 
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decision  be  alleged  and  proved;  Wilson  v.  York  R.  R.  Co.,  11  Gill  &  J. 
73,  and  Johnson  v.  Howard,  20  Minn.  373,  where  it  was  agreed  that  work 
to  be  done  by  plaintiff  for  defendant  should  be  measured  by  defendant's 
agent,  whose  measurement  should  be  eonelusive;  Chippewa  Co.  v.  Insur- 
ance Co.,  80  Mich.  121,  44  K.  W.  1056,  and  Scottish  Union  etc.  Ins.  Co.  v. 
Clancy,  71  Tex.  10,  8  S.  W.  632,  where  insurance  contract  contained  agree- 
ment for  arbitration  as  to  amount  of  loss;  also,  to  same  effect  in  McNees 
T.  Southern  Ins.  Co.,  61  Mo.  App.  340,  and  s.  c,  on  second  appeal,  69 
Mo.  App.  236,  237;  Truckee  Lodge  v.  Wood,  14  Nev.  304,  where  complain- 
ant did  comply  with  condition  as  far  as  within  his  power,  and  acts  of 
defendant  were  held  to  constitute  a  waiver;  dissenting  opinion  in  Dela- 
ware Co.  V.  Dubois,  15  Wend.  92,  majority  affirming  the  judgment  of  the 
lower  court  where  a  different  construction  was  placed  on  contract;  Butler 
V.  Tucker,  24  Wend.  449,  where  contract  contained  agreenient  that  work, 
was  to  be  done  to  satisfaction  of  third  person;  Smith  v.  Brady,  17  N.  Y. 
176,  72  Am.  Dec.  443,  where  building  contract  required  production  of 
architect's  certificate  of  performance  as  condition  precedent  to  payment; 
Delaware  etc.  Canal  Co.  v.  Pennsylvania  Coal  Co.,  50  N.  Y.  266,  where 
contract  provided  for  payment  of  additional  toll,  to  be  established  by 
arbitrators  to  be  chosen;  Thompson  v.  Avery,  11  Utah,  227,  39  Pac.  833, 
Mitchell  V.  Kavanagh,  38  Iowa,  292,  Beharrell  v.  Quimby,  162  Mass.  574, 
30  N.  E.  408,  Smith  v.  Boston  etc.  Ry.  Co.,  36  N.  H.  488,  and  Sullivan 
v.  Susong,  30  S.  C.  323,  9  S.  E.  163,  arguendo ;  Travelers'  Ins.  Co.  v. 
Houston,  3  Tex.  Civ.  App.  508,  in  constructioii  of  stipulation  in  insurance 
contract  as  t9  intentional  injury;  Baltimore  R.  R.  Co.  v.  Woods,  14  Gratt. 
461,  suggesting  circumstances  which  will  release  from  stipulation;  Balti- 
more &  0.  R.  R.  Co.  V.  Lafferty,  2  W.  Va.  118,  arguendo. 

Distinguished  in  El  Paso  etc.  R.  Co.  v.  Eichel,  226  U.  S.  594,  57  L.  Ed. 
872,  33  Sup.  Ct.  179,  holding  an  arbitrator  mentioned  in  an  agreement 
may  settle  as  to  damage"  sustained  but  he  cannot  decide  as  to  the  re- 
spective negligence  of  the  parties,  this  being  a  matter  for  the  courts; 
Manchester  Assur.  Co.  v.  Koerner,  13  Md.  App.  378,  55  Am.  St.  Bep.  235, 
40  N.  E.  1111,  where  the  condition  as  to  arbitration  was  held  to  have  been 
waived;  Milwaukee  Ins.  Co.  v.*  Stewart,  13  Ind.  App.  645,  42  N.  E.  292, 
where  refusal  of  insurance  company  to  pay  loss  was  held  to  be  a  waiver 
of  condition  in  policy;  Prader  v.  Accident  Assn.,  95  Iowa,  161,  63  N.  W. 
605,  where  condition-  operated  to  deprive  courts  of  all  control ;  Des  Moines 
V.  Des  Moines  Water-Works  Co.,  95  Iowa,  359,  64  N.  W.  273,  where  contract 
was  held  invalid  because  of  indefiniteness ;  Randall  v.  Am.  Ins.  Co.,  10  Mont. 
353,  356,  24  Am.  St  Bep.  59,  61,  25  Pac.  957,  958,  holding  insured  need  not 
show  that  he  had  requested  arbitration,  it  not  appearing  that  insurer  had 
expressed  dissatisfaction  with  the  amount  of  loss  proved;  MoMahon  v. 
Eri^  R.  R.  Co.,  20  N.  Y.  465,  ivhere  final  estimate  of  defendant's  engineer 
being  condition  precedent  to  payment,  defendant  refused  to  have  such 
estimate  made ;  Doll  v.  Noble,  116  N.  Y.  233, 15  Am.  St  Rep.  399,  6  L.  E.  A. 
554,  22  N.  E.  407,  where  contract  provided  work  should  be  done  to  satis- 
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faetion  of  party  for  wbom  it  was  done;  Sullivan  v.  Byrne,  10  S.  C.  129, 
where  contract  provided  work  should  be  approved  by  architect,  which 
approval  was  unreasonably  withheld. 

Effect  of  failure  of  insurance  arbitration.    Note,  4  L.  R.  A.  (N.  S,) 
289. 

Arbitration  agreements.    Note,  47  L.  R.  A.  (N.  S.)  846,  888. 

Miscellaneous.  Cited  in  Planters'  Bank  v.  Sharp,  6  How.  330,  12  L.  Ed. 
459,  and  Hardeman  v.  Downer,  39  Ga.  428,  but  not  in  point ;  Folger  v.  The 
Robt.  G.  Shaw,  2  Wood.  &  M.  547,  Fed.  Gas.  4899,  as  to  practice  on  re- 
manding cause  on  reversal. 

9  Pet.  S29-377,  9  li.  Ed.  145,  BEEBS  ▼.  HAITGHTON. 

The  nature,  extent  and  limitations  of  responsibility  created  by  tbe  recog- 
nisance of  special  bail  is  to  be  determined  by  reference  to  known  ^ules  of 
court  and  principles  of  law,  as  well  as  examination  of  term  of  instrument. 

Cited  in  United  States  v.  Rundlett,  2  Curt.  45,  Fed.  Cas.  16,208,  in  de- 
termining whether  condition  in  recognizance  had  been  broken;  Lane  v. 
Townsend,  1  Ware,  293,  Fed.  Cas.  8054,  holding  liability  of  fidejussors  in 
admiralty  cause  is  not  irrevocably  fixed  by  return  of  non  est  inventus  on 
execution. 

When  piin^al  is  entitled  to  diifcliarge  from  liability  if  surrendered,  bail 
are  entitled  to  relief  by  entering  an  exoneretur  without  any  surrender. 

Cited  in  Gray  v.  Munroe,  1  McLean,  529,  531,  Fed.  Cas.  5724,  holding, 
where  principal  is  discharged  from  liability  to  imprisonment  for  debt 
through  adoption  of  State  law  on  subject,  sureties  on  appearance  bail  may 
be  discharged  on  motion  on  common  bail;  Long  v.  Dickerson,  15  Blatchf. 
466,  Fed.  Cas.  8480,  and  Bronson  v.  Newberry,  2  Doug.  (Mich.)  42,  foUow- 
ii^  rule;  Newton  v.  Tibbatts,  7  Ark.  153,  where  by  operation  of  law  a 
surrender  of  principal  was  prevented;  Griffin  v.  Moore,  2  Ga.  335,  holding 
death  of  principal  between  return  of  non  est  inventus  and  final  judgment 
on  scire  facias  releases  sureties;  Mather  v.  People,  12  111.  11,  13,  where  by 
act  of  God,  principal  was  taken  out  of  custody  of  his  bail;  Woolfolk  v. 
State,  10  Ind.  534,  to  same  effect ;  Brown  v.  Billahunty,  4  Smedes  &  *M. 
724,  43  Am.  Dec.  501,  and  McKay  v.  Ray,  63  N.  C.  47,  holding,  where  right 
of  bail  to  surrender  principal  in  discharge  of  liability  was  taken  away 
by  statute,  the  right  to  proceed  against  bail  was  thereby  also  taken  away ; 
White  V.  Crump,  19  W.  Va.  593,  supersedeas  bond  for  its  binding  force 
depends  on  fate  of  judgment. 

Distinguished  in  Lyon  v.  Auchincloss,  12  Pet.  236,  9  L.  Ed.  1069,  where 
bail  became  fixed  before  discharge  of  principal  in  insolvency;  Steelman 
V.  Mattix,  38  N.  J.  L.  251,  20  Am.  Rep.  892,  where  principal  was  in  custody 
of  sheriff  on  another  charge  at  time  he  should  have  been  surrendered  by 
bail;  United  States  v.  Eldredge,  5  Utah,  193,  194,  195,  14  Pac.  45,  46, 
where  it  did  not  appear  that  accused  would  have  been  entitled  to  imme- 
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diate  release  if  surrendered ;  Duncan  v.  Darst,  1  How.  306,  307,  11  L.  Ed. 
141,  142,  holding  person  in  custody  under  authority  of  Federal  court  can- 
not he  discharged  by  State  officer  acting  under  State  insolvency  law. 

State  law  discliarging  insolvent  from  debt  or  Imprisonment  is  not  invalid 
on  ground  of  impairing  obligation  of  contract. 

Cited  in  Penniman's  Case,  103  U.  S.  720,  26  L.  Ed.  605,  and  Newton  v. 
Tibhatts,  7  Ark.  153,  in  construction  of  State  statute  abolishing  imprison- 
ment for  debt;  Bronson  v.  Newberry,  2  Doug.  (Mich.)  48,  construing  sim- 
ilar statute;  Rockwell  v.  Huhbell,  2  Doug.  (Mich.)  203,  45  Am.  Dec.  250, 
holding  retroactive  operation  of  exemption  statute  does  not  render  it  void 
as  impairing  oblig^ation  of  contract;  Brown  v.  Dillahunty,  4  Smedes  &  M. 
725,  43  Am.  Dec.  502,  similar  in  fact  to  principal  case ;  also.  In  re  Penni- 
man,  11  R.  I.  342,  343,  357;  Ex  parte  Hull,  12  Fed.  Cas.  853,  Wilson  v. 
Matthews,  32  Ala.  342,  arguendo;  Beverly  v.  Bamitz,  55  Kan.  469,  49  Am. 
St.  Rep.  260,  SI  L.  E.  A.  75,  42  Pac.  726,  and  Watson  v.  Bank,  3  Baxt. 
405,  in  discussion  as  to  remedial  statutes  which  will  be  considered  as  im- 
pairing obligation  of  contract;  also  in  dissenting  opipion  in,  Ayeock  v. 
Martin,  37  Ga.  179,  and  Hardeman  v.  Downer,  39  Ga.  427,  429;  Morse  v. 
Goold,  11  N.  Y.  288,  62  Am.  Dec.  107,  as  authority  for  holding  the  right 
of  imprisonment  for  debt  is  no  part  of  contract;  to  same  effect  Washing- 
ton Bridge  Co.  v.  Commissioners,  81  N.  C.  507;  Moore  v.  Letchford,  3^ 
Tex.  214, 14  Am.  Rep.  367,  laws  changing  remedies  will  be  valid  even  though 
new  remedy  be  less  convenient  than  old.  \ 

Distinguished  in  United  States  ex  rel.  Von  Hoffman  v.  Quincy,  4  Wall. 
553,  18  L.  Ed.  409,  where  State  having  authorized  municipality  to  issue 
bonds  and  levy  taxes  for  payment  thereof,  sought  to  curtail  power  of 
taxation  after  bonds  had  been  issued  under  power  given. 

Laws  relating  to  exemptions  as  retrospective.    Note,  10  Am.  Dec.  138. 

Retroactive   homestead   laws   as   impairing   obligation   of   contracts. 
Note,  87  Am.  Dec.  465. 

The  effect  of  statutes  making  pre-existing  contracts  illegal.    Note,  120 
Am.  St.  Rep.  474. 

Constitutionality  of  imprisonment  for  debt.    Note,  34  L.  R.  A.  671. 

State  laws  can  only  effect  the  operation  of  process  or  procedure  in  the 
national  courts  when  they  are  adopted  by  Congress  or  by  rules  of  Federal 
courts  in  conformity  therewith. 

Cited  in  Catherwood  v.  Gapete,  2  Curt.  96,  Fed.  Cas.  2513,  State  law 
cannot,  proprio  vigore,  affect  process  of  Federal  courts ;  Springer  v.  Foster, 
1  Story,  602,  Fed.  Cas.  13,265,  and  Springer  v.  Foster,  2  Story,  387,  Fed. 
Cas.  13,266,  where  insolvency  rules  promulgated  by  State  legislature  were 
held  not  binding  on  Federal  courts;  Ex  parte  Van  Aemam,  3  Blatchf.  164, 
Fed.  Cas.  16,824,  as  to  State  laws  affecting  procedure  under  writ  of  habeas 
corpus;  Darst  v.  Duncan,  6  Fed.  Cas.  1195,  as  to  State  insolvency  laws 
having  effect,  proprio  vigore,  in  Federal  courts;  Beck  v.  Burnett,  22  Ala. 
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823,  holding  State  statute  authorizing  redemption  of  lands  sold  under 
execution  does  not  operate  on  sale  made  under  execution  issuing  from  Fed- 
eral courts;  Oelrich  v.  Pittsburgh,  18  Fed.  Cas.  699,  Hathaway  v.  Boacb, 
2  Wood.  &  M.  66,  Fed.  Cas.  6213,  and  Perry  Co.  v.  Brown,  2  Wood.  &  M. 
469,  Fed.  Cas.  11,015,  arguendo;  In  re  Freeman,  2  Curt.  495,  Fed.  Cas. 
5083,  quaere,  whether  Congress  can  adopt  prospectively  laws  subsequently 
to  be  passed  by  State  on  particular  subject;  United  States  v.  Tetlow,  2 
Low.  160,  Fed.  Cas.  16,466,  in  discussion  of  general  subject ;  In  re  Metzger, 
17  Fed.  Cas.  236,  as  authority  for  holding  State  laws  do  not,  ex  proprio 
vigore,  ejffect  procedure  in  Federal  courts;  to  sam^  effect  in  Fordyce  v. 
Beecher,  2  Tex.  Civ.  App.  33,  21  S.  W.  180. 

Modified  in  Clark  v.  Sohier,  1  Wood.  &  M.  374,  Fed.  Cas.  2836,  -holding 
Federal  courts  may  enforce  rights  under  State  statutes  when  such  acts 
are  not  hostile  to  acts  of  Congress. 

Distinguished  in  General  Electric  Co.  v.  Hurd,  171  Fed.  986,  holding 
statute  of  Oregon  (B.  &  C.  Comp.  Or.,  §  241),  barring  execution  after  ten 
years  lapse  of  time  from  entry  of  judgment  was  a  rule  of  property  and 
binding  on  Federal  courts. 

Lien  of  judgments  in  Federal  courts.    Note,  24  Am.  Dec.  811,  812. 
Lien  of  Federal  court  judgment.    Note,  47  L.  R.  A.  470,  471,  472. 

Slate  laws  cannot  control  tbe  exercise  of  the  powers  of  the  national 
government,  or  In  any  maimer  limit  or  affect  tbe  operation  of  process  or  pro- 
ceedings in  national  courts.  / 

Approved  in  Blair  v.  Ostrander,  109  Iowa,  206,  77  Am.  St.  Bep.  583, 
80  N.  W.  330,  holding  after  passage  of  Acts  Cong.  1888,  c.  729,  re-enact- 
ment of  Acts  1878,. c.  129,  §  2,  requiring  Federal  judgments  to  be  filed  in 
county  in  which  land  is  situated  to  make  them  liens  on  land,  was  not 
necessary;  Ri^s  v.  Johnson  County,  6  Wall.  195,  18  L.  Ed.  776,  man- 
damus will  lie  from  United  States  Circuit  Court  to  compel  county  officials 
to  levy  tax  to  satisfy  judgment  rendered  therein,  notwithstanding  injunc- 
tion from  State  court;  Bellows  v.  Sowles,  52  Fed.  528,  holding  equity 
jurisdiction  of  Federal  court  cannot  be  restrained  by  State  statute. 

The  discliarge  of  the  person  of  a  party  from  imprisonment  does  not  im- 
pair the  obligation  of  the  contract  but  leaves  it  in  full  force  against  his 
property. 

Cited  in  dissenting  opinion  in  Jordan  v.  Wimer,  45  Iowa,  72,  majority 
holding  a  statute  which  operates  to  deprive  a  vendor  of  his  lien  affects 
the  obligation  of  the  contract  of  sale  and  is  invalid. 

Denied  in  Towne  v.  Smith,  1  Wood.  &  M.  121,  122,  127,  130,  Fed.  Cas. 
14,115,  holding  a  legal  discharge  in  bankruptcy  is  a  bar  to  a  subsequent 
action  on  debts  contracted  prior  thereto. 

The  delegation  by  Congress  of  power  to  Federal  courts  to  make  such  addi- 
tions uid  alterations  as  tUey  should  deem  expedient  in  regulations  as  to 
processes  and  procedure  therein  is  constitutional. 
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Cited  in  Matter  of  La  Soci^te  Francaise,  123  Cal.  529,  £6  Pae.  459,  where 
section  of  code  conferring  power  on  courts  to  change  name  of  corpora- 
tions is  construed  and  held  constitutional;  Cooke  v.  Avery,  147  U.  S.  387, 
37  L.  Ed.  218,  13  Sup.  Ct.  345 ,  Hudson  v.  Parker,  156  U.  S.  281,  282,  89 
L.  Ed.  425,  426, 15  Sup.  Ct  452,  White  v.  Toledo  Co.,  79  Fed.  135,  51  U.  S. 
App.  58,  arguendo. 

Explained  in  Ward  v.  Chamberlain,  2  Black,  436, 17  L.  Ed.  328,  decree  in 
admiralty  for  payment  of  money  in  suit  in  personam  in  Federal  court  is  lien 
on  lands  of  defendant  where  State  law  makes  decrees  lien  thereon. 

The  act  of  1828  expressly  provides  that  In  actions  at  common  law  Federal 
courts  shall  be  goyemed  as  to  mesne  and  final  processes  and  modes  of  pro- 
cedure by  rules  existing  In  highest  State  courts  under  State  laws. 

Approved  in  Jones  v.  Refers,  85  Miss.  830,  38  South.  745,  execution 
sale  by  marshal  on  Federal  judgment,  outside  of  county  in  which  land 
situated,  is  void,  unless  return  shows  it  was  held  at  place  of  holding  Fed- 
eral court  at  written  request  of  defendant;  United  States  v.  Knight,  14 
Pet.  314,  316,  10  L.  Ed.  472,  473  (affirming  s.  c,  3  Sumn.  365,  369,  378, 
379,  Fed.  Cas.  15,539),  holding  debtors  imprisoned  under  executions  from 
Federal  courts,  at  suit  of  United  States,  are  entitled  to  privileges  of  jail 
limits  as  fixed  by  laws  of  several  States;  Smith  v.  Cockrill,  6  Wall.  758, 
18  L.  Ed.  974,  where  proceedings  in  Federal  court  which  did  not  conform 
to  State  practice  were  held  irregular  and  vqid;  Ex  parte  Boyd,  105  U.  S. 
651,  652,  26  L.  Ed.  1202,  affirming  right  of  judgment  creditor,  in  common- 
law  cause  in  Federal  courts,  to  remedy  afforded  by  State  laws  for  en- 
forcement of  judgment ;  Ward  v.  Chamberlain,  2  Black,  442,  17  L.  Ed.  825, 
and  Dartmouth  Bank  v.  Bates,  44  Fed.  547,  where  judgment  of  Federal 
court  was  held  to  be  a  lien  on  real  estate  in  same  manner  as  like  judg- 
ment of  State  court  would  be;  Fink  v.  O'Neil,  106  U.  S.  279,  27  L.  Ed. 
199,  1  Sup.  Ct.  330,  holding  homestead  of  defendant  is  not  subject  to  sale 
on  execution  sued  out  on  judgment  rendered  in  United  States  District 
Court,  where  by  law  of  State  where  situated  it  is  exempt  therefrom;  Mar- 
tin V.  Gilmore,  72  111.  197,  holding  sale  on  execution,  and  proceeding  there- 
under, by  United  States  marshal,  is  governed^  by  State  law  in  force  at 
time  of  such  sale;  Gorham  v.  Wing,  10  Mich.  497,  499,  where  the  period 
for  redemption  allowed  by  State  law  in  case  of  sale  under  execution  was 
held  to  apply  to  sale  made  by  United  States  marshal;  Merchants'  Bank  v. 
Evans,  51  Mo.  343,  holding  United  Stat^  courts  have  no  right  to  make 
rules  for  government  of  marshals  in  conducting  sales  under  executions  at 
law  different  from  those  fixed  by  State  laws;  Pritchard  v.  Norton,  106 
U.  S.  133,  27  L.  Ed.  107,  1  Sup.  Ct.  109,  as  to  lex  fori  governing  matters 
of  procedure  and  remedy;  In  re  Hopkins,  2  Curt.  569,  Fed.  Cas.  6683, 
Lockhurst  v.  West,  7  Met.  237,  United  States  v.  Knight,  3  Sumn.  375,  Fed. 
Cas.  15,539,  aiguendo. 

Distinguished  in  Sadlier  v.  Fallen,  2  Curt.  192,  Fed.  Cas.  12,209,  and 
Duncan  v.  Kleinfelter,  5  Watts,  142,  143,  80  Am.  Bee.  297,  298,  power  to 
assimilate  the  effect  of  process  out  of  Federal  courts^  to  effect  of  proc^^ 
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out  of  State,  does  not  rest  with  State  courts;  and  to  same  effect  in  Duncan 
V.  Darst,  1  How.  308,  11  L.  Ed.  142;  Lane  v.  Townsend,  1  Ware,  290,  Fed. 
Cas.  8054,  an  admiralty  proceeding. 

Under  act  of  May  19,  1828,  Federal  courts  may  by  rules  not  only  alter  • 

the  forms  but  tlie  effect  and  operation  of  the  process,  whether  mesne  or  Anal, 
uid  the  modes  of  proceeding  under  it. 

Cited  in  Steam  Cutter  Co.  v.  Sears,  20  Blatchf.  27,  9  Fed.  11,  where  by  > 

rule  procedure  in  State  courts  was  adopted  in  United  States  Circuit  Court ; 
also  to  same  effect  in  Steam  Stone  Co.  v.  Jones,  21  Blatchf.  152,  13  Fed.  ^ 

579,  and  United  States  v.  Sturgis,  14  Fed.  811,  812;  Dobbin  v.  Allegheny, 
17  Fed.  Cas.  780,  where  part  of  the  remedies  provided  by  State  legis- 
lature were  adopted  by  rule  of  court;  Ross  v.  Duval,  13  Pet.  64,  10  L.  Ed. 
60,  arguendo;  Howland  v.  Conway,  Abb.  Adm.  288,  Fed.  Cas.  6793, 
arguendo;  Russell  v.  Thomas,  10  Bank.  Reg.  19,  21  Fed.  Cas.  59,  as  author- 
ity for  validity  of  rule  that  under  no  process  may  an  insolvent  be  kept 
in  prison  who,  under  State  insolvency  laws,  has  been  released. 

Miscellaneous.  Cited  in  United  States  v.  Rundlett,  2  Curt.  44,  Fed.  . 
Cas.  16,208,  to  point  that  recognizance  comes  within  meaning  of  word 
"process";  Campbell  v*  Hadley,  1  Sprague,  472,  Fed.  Cas.  2358,  as  to  mean- 
ing of  terms  "modes  of  process,"  and  "forms  and  modes  of  process,"  as  ^ 
used  in  acts  of  1789  and  1792;  dissenting  opinion  in  McElvain  v.  Mudd, 
44  Ala.  76,  Stone  v.  Gazzam,  46  Ala.  275,  Micou  v.  Bridge  Co.,  47  Ala. 
656,  Commissioners  v.  Rather,  48  Ala.  447,  Howard  v.  Jones,  50  Ala.  69, 
as  authority  for  holding  a  contract  includes  the  laws  in  force  at  time  it 
is  entered  into;  Watson  v.  Rose,  51  Ala.  300,  but  this  rule  can  only  be 
gathered  by  inference  if  at  all;  Commissioners  v.  King,  13  Fla.  476,  and 
Broach  v.  Kelly,  71  Ga.  704,  not  in  point. 

9  Pet  378-404,  9  li.  Ed.  163,  BANK  OF  UNITED  STATES  ▼.  WAGGENEB. 

To  constitute  usury  wltbln  proUbition  of  law,  tbere  must  be  an  intention 
knowingly  to  contract  for  or  to  taka  usurious  interest^ 

Approved  in  Gunby  v*  Armstrong,  133  Fed.  432,  66  C.  C.  A.  627,  apply- 
ing rule  to  note  given  by  borrowing  stockholder  of  loan  association  where 
borrower  subscribed  for  stock;  In  re  Kellogg,  113  Fed.  127,  holding  where 
bankrupt  who  had  received  but  fifteen  thousand  dollars  on  twenty-five 
thousand  dollars  thereafter  agreed  to  pay  mortgagee's  agent,  who  nego- 
tiated loan  and  who  was  mortgagee's  brother,  five  per  cent  on  gross  sales 
of  business,  and  new  mortgage  executed  for  same  amount  as  first  and 
ten  thousand  dollars  paid,  mortgage  was  usurious  and  void;  Brown  v. 
Grundy,  111  Fed.  18^  holding  under  Arkansas:  law  fact  that  contract  re*  « 

quires  payment  of  sum  in  excess  of  principal  of  debt  and  legal  interest 
thereon,  through  mistake  of  fact  or  error  in  calculation,  will  not  render 
it  usurioiis;  Anderson  v.  Creamery  etc.  Mfg.  Co.,  8  Idaho,  208,  101  Am. 
St  Bep.  188,  56  L.  B.  A.  554,  67  Pac.  495,. where  note  provides  for  inter- 
est at  ten  per  cent  per  annum  both  before  and  after  judgment,  and  no 
til— 8 


X 


9  Pet.  378-404  NOTES  ON  U.  S.  REPORTS.  ~  34 

corrupt  intent  on  part  of  lender  to  receive  nnlawfol  rate  of  interest 
appears,  it  is  not  usurions;  Doster  v.  English,  152  N.  C.  341,  67  S.  E.  759, 
holding;,  whether  an  agreement  was  a  sale  or  a  loan  with  nsurioos  interest 
was  a  question  for  jury;  Omaha  Hotel  Co.  v.  Wade,  97  U.  S.  23,  24  L.  Ed. 
920,  holding  where  contract  on  its  face  is  for  legal  interest  only,  to  sustain 
defense  of  usury  there  must  be  proof  that  there  was  some  corrupt  agree- 
ment, device  or  shift  to  eover  usury;  Call  v.  Palmer,  116  U.  S.  101,  29 
L.  Ed.  560,  6  Sup.  Ct.  303  (affirming  s.  c,  2  McCrary,  524,  7  Fed.  739), 
where  agent  without  knowledge  or  consent  of  principal  makes  loan  at 
usurious  rate  principal  is  not  affected  thereby;  and  to  same  effect  in 
Condit  V.  Baldwin,  21  N.  Y.  221,  78  Am.  Dec.  138 ;  Orr  v.  Lacy,  4  McLean, 
250,  Fed.  Cas.  10,589  (affirming  s.  c,  2  Doug.  (Mich.)  253),  applying  rule 
to  purchase  of  bill  of  exchange;  McAleese  v.  Goodwin,  69  Fed.  761,  32 
U.  S.  App.  650,  to  overcome  presumption  that  parties  have  not  violated 
the  law  strong  proof  is  required ;  Gregory  v.  Bewly,  9  Ark.  24,  where  one 
loaned  another  depreciated  currency  and  took  from  the  other  a  bond 
promising  to  pay  at  par;  Moody  v.  Hawkins,  25  Ark.  195,  Plunkett  v. 
Dillon,  4  Houst.  406,  following  rule;  Hayward  v.  Le  Baron,  4  Fla.  407, 
408,  usunr  will  not  be  presumed  from  loan  of  depreciated  notes  at  their 
par  value  where  both  borrower  and  lender,  acting  bona  fide,  treated  such 
notes  as  money;  McGill  v.  Ware,  4  Scam.  24,  26,  taking  interest  in  ad- 
vance at  full  rate  allowed  by  law  is  not  usurious;  Bank  of  Orleans  v. 
Curtis,  11  Met.  360,  where  there  was  no  evidence  that  usurious  interest 
was  taken  or  an  intent  to  do  so ;  Stark  v.  Coffin,  105  Mass.  333/  contract 
cannot  be  considered  usurious  in  absence  of  evidence  showing  such  intent; 
New  England  Mortgage  etc.  Co.  v.  Sandford,  16  Neb.  690,  21  N.  W.  395, 
as  to  necessity  of  concurrence  of  both  parties  in  intent  to  take  interest 
at  usurious  rate;  Miller  v.  Bates,  35  Ala.  586,  and  Neel  v.  Clay,  48  Ala. 
260,  where,  under  facts,  it  was  held  a  usurious  contract  was  intended; 
Durant  v.  Banta,  27  N.  J.  L.  633,  Crane  v.  Price,  35  N.  Y.  499,  Pratt  v. 
Ayer,  3  Pinn.  259,  arguendo. 

Modified  in  Carolina  Bank  v.  Parrott,  30  S.  C.  68,  8  S.  E.  202,  holding 
under  statute  of  that  State  the  "taking"  need  not  be  willfully  and  know- 
ingly corrupt. 

Distinguished  in  Mitchell  v.  Bailey,  57  S.  C.  345,  35  S.  E.  582,  Holding 
mere  fact  that  lender  of  money  did  not  knowingly  take  usurious  interest 
is  no  defense. 

Usury.    Note,  55  Am.  Dec.  392. 

When  contract  upon  its  face  Imports  usury,  as  by  an  express  reservation 
of  more  than  legal  interest,  there  is  no  room  for  presumption. 

Cited  in  Buttrick  v.  Harris,  1  Biss.  445,  Fed.  Cas.  2256,  it  is  for  court 
to  construe  written  instrument  exhibiting  usurious  contract;  Ely  v, 
McClung,  4  Port.  136,  137,  where  contract  on  its  face  showed  usurious 
rate;  Coxe  v.  Rowley,  12  Rob.  (La.)  276,  a  loan  of  depreciated  bank  notes. 
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payable  by  borrower  in  money,  at  a  rate  which,  added  to  the  depreciation, 
will  exceed  highest  rate  of  conventional  interest,  is  nsnrious;  Turner  ▼« 
Turner,  80  Va.  381,  where  instrument  on  its  face  reserves  more  than  legal 
interest,  judgment  will  be  given  for  principal  only,  although  defendant 
may  have  filed  no  plea  of  usury;  Barbour  v.  Tompkins,  31  W.  Va.  415,  7 
S.  E.  4,  both  holding  defense  of  usury  is  personid  and  must  be  pleaded; 
Richards  v.  Kountze,  4  Neb.  206,  arguendo. 

Wliere  a  contract  Is  fair  on  its  face,  proof  aliunde  is  admissible  to  show 
consideratiQn  IS  usurious. 

Approved  in  Fleming  v.  Laws,  191  Fed.  290,  112  C.  C.  A.  27,  holding 
burden  was  on  complainant  to  show  transfer  of  stock  was  a  device  to 
cover  usurious  interest;  Kohler  v.  Dodge,  31  Neb.  334,  28  Am.  St.  Bap. 
528;  47  N.  W.  914,  where  parol  agreement  to  pay  interest  above  legal  rate 
accompanied  written  contract. 

Tlie  reservation  of  usurious  interest  makes  a  contract  utterly  void,  but 
if  not  stipulated  for  but  taken  afterward,  contract  is  not  affected. 

Cited  in  dissenting  opinion  in  Gulf  Bank  v.  Archer,  8  Smedes  &  M. 
196,  the  majority  holding  the  taking  of  interest  at  illegal  rate  does  not 
make  contract  wholly  void;  Sherwood  v.  Roundtree,  32  Fed.  120,  as  to 
corrupt  agreement  being  the  ground  and  foundation  of  usurious  contracts. 

Modified  in  Bandel  v.  Isaac,  13  Md.  219,  220,  holding  the  taking  of  in- 
terest at  greater  rate  than  allowed  by  law  does  not  render  contract  void ; 
to  same  effect  in  Bank  v.  Nolan,  7  How.  (Miss.)  527;  Farmers'  Bank  v. 
Burchard,  33  Vt.  370,  383,  holding  the  reservation  of  interest  by  bank  at 
greater  rate  than  allowed  by  charter  does  not  forfeit  the  contract  or 
security. 

Distinguished  in  Cousins  v.  Grey,  60  Tex.  348,  349,  holding  where  note 
is  given  before  enactment  of  usury  law,  a  contract  to  pay  usurious  interest 
thereon,  made  after  passage  of  law,  does  not  affect  the  contract  evidenced 
by  note. 

An  exchange  of  cretlits  or  commodities  wbjpli  the  parties  bona  fide  esti- 
mate at  equivalent  values  is  not  illegal  unless  it  he  a  mere  device  Jj^  cover 


Approved  in  First  Nat.  Bank  v.  Davis,  136  Qa.  693,  86  L.  R.  A.  (N.  8.) 
134,  70  S.  E.  249,  holding  where  bank  took  land  in  payment  of  notes,  it 
may  be  shown  that  value  of  land  exceeded  principal  of  notes  and  legal 
interest;  Gould  v.  St.  Anthony  Falls  Bank,  98  Minn.  422,  108  N.  W.  952, 
holding  whether  there  was  a  device  to  avoid  usury  is  a  question  of  fact; 
Armija  v.  Heniy,-14N.  M.  192,  26  L.  E.  A.  <N.  8.)  276,  89  Pao.  308,  hold- 
ing agreement  to  pay  three  per  cent  on  tax  sale  certificate  is  not  usurious, 
where  parties  had  no  intention  to  evade  law;  Covington  v.  Fisher,  22  Okl. 
213,  97  Pac.  618,  holding  although  contract  appears  usurious  on  its  face, 
it  may  be  shown  there  was  no  intent  to  exact  usurious  interest ;  Sullins  v. 
Fanners'  Exchange  Bank,  17  Okl.  424,  10  L.  R.  A.  (N.  8.)  839,  87  Pao« 
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868,  holding  party  may  show  interest  was  computed  by  interest  table  to 
-offset  intent  of  usury;  On*  v.  Lacy,  4  McLean,  248,  Fed.  Gas.  10,589,  case 
of  purchase  of  bill  of  exchange ;  Bank  V.  Briscoe,  3  La.  Ann.  158,  159,  160, 
161,  where  a  loaii  of  depreciated  currency  was  made  ad  if  at  par  and  for 
which  a  mortgi^e  was  given;  Saxe  v.  Womack,  64  Minn.  164,  66  N.  W. 
270,  fact  of  discrepancy  between  value  and  price  does  not  show  an  intent 
and  device  to  take  usury;  Willoughby  V.  Comstock,  3  Edw.  Ch.  428,  where 
party  took  depreciated  bank  stock  at  par  and  gave  his  note  and  mortgage 
for  par  amount;  Curtis  v.  Leavitt,  15  N.  Y.  230,  bank  may  deduct  ex- 
change wher^  it  discounts  a  note  at  its  place  Qf  business  but  at  request 
of  borrower  advances  proceeds  at  some  distant  place;  Turney  v.  Bank,  5 
Humph.  409,  where  the  object  of  the  exchange  was  held  not  to  be  to  cover 
a  loan  at  rate  above  that  allowed  by  law ;  to  same  effect  in  Doak  v.  Snapp, 
1  Cold.  183;  dissenting  opinion  in  Sizer  v.  Miller,  1  Hill,  232,  case  of  loan 
of  depreciated  notes,  court  was  divided  on  question  as  to  whether  intent 
to  take  usury  was  shown ;  Dry  Dock  Bank  v.  Insurance  Co.,  3  N.  Y.  359, 
where  distinction  between  an  exchange  or  sale  and  loan  is  discussed; 
Brockenbrough  v.  Spindle,  17  Gratt.  35,  39,  holding,  under  facts,  the  trans- 
fer of  certain  stock  was  a  sale  and  not  a  device  to  cover  a  usurious  loan. 

Distinguished  in  Danville  v.  Sutherlin,  20  Gratt.  593,  where,  credits  were 
exchanged  which  parties  could  not  have  estimated  as  having  been  equiva- 
lent in  value. 

Denied  in  Archer  v.  Putnam^  12  Smedes  &  M.  289^  so  far  as  it  holds  that 
where  bank  notes  below  par  are  loaned  and  borrower  gives  his  note  for 
nominal  amount,  such  contract  is  not  usurious;  also,  Pratt  v.  Adams,  7 
Paige,  647.  , 

What  constitutes  "dealing"  or  "carrying  on  business."    Note,  14 
L.  R.  A.  530. 

Miscellaneous.  Cited  in  Oelrich  v.  Pittsbui^h,  18  Fed.  Cas.  600,  not  in 
point;  Wiley  v.  Starbuck,  44  Ind.  30i8,  as  to  definition  of  "corruptly"  as 
used  in  banking  laws;  Bank  v.  Nolan,  7  How.  (Miss.)  524,  as  an  instance 
where  a  corporation  was  ooj^idered  as  a  person;  Darby  v.  Boatmen's  Sav. 
Inst.,  l^DilL  149,  Fed.  Cas.  3571,  and  Farmers'  Bank  v.  Harrison,  57  Mo. 
510,  as  approving  rule  in  Fleckner  v.  Bank  of  United  States,  8  Wheat.  338, 
^  L. 'Ed«  681,  that  taking  interest  by  banking  corporation  above  rate 
allowed  by  its  charter  does  not  render  contract  void. 

9  Pet.  40&-417,  9  L.  Ed.  172,  PIATT  v.  VATTIBE. 

Where  pla&ntiir  relies  on  exception  to  statute  of  limitations  from  nonresl- 
dence,  he  must  set  np  such  exception  in  his  pleadings,  otherwise  no  proof  of 
right  to  such  henefit  will  he  considered. 

Approved  in  Pierce  v.  Perry,  189  Mass.  335,  109  Am.  St.  Rep.  687,  75 
N.  E.  736,  where  bill  alleged  that  defendant  acted  as  financial  agent  and 
trusted  adviser  of  plaintiff's  intestate,  and  as  such  did  various  acts  de- 
scribed in  bill,  allegations  Were  sufficient  to  show  limitations  pleaded  in 
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bar  inapplicable,  without  special  replication;  Sully  v,  Childress,  10$  Teim, 
117,  60  Se  W,  501,  holding  absence  from  State  must  be  pleaded  to  defeat 
plea  and  bar  of  limitations;  Scott  v.  Evans,  1  McLean,  489,  490,  Fed.  Ca9. 
12,5^,  where  plaintiff,  without  alleging  CTcception  to  statute,  sought  to 
rely  on  evidence  of  nonresidence  as  bar  to  statute;  Day  v.  Hartshorn,  7 
Fed.  Cas.  245,  as  to  necessity  of  amendment  of  bill  in  suit  for  infringe-* 
ment  of  patent  where  defendant  sets  up  in  answer  a  contract  authorizing 
use;  Maulding  v.  Scott,  13  Ark.  95,  56  Am.  Dec.  302,  a  fact  not  alleged, 
though  proven^  cannot  be  the  b^sis  of  a  decree;  Hackney  ir.  Butts,  41 
Ark.  400,  to  same  effect;  Keeton  v.  Keeton,  2Q  Mo.  542,  where  answer  set 
up  statute  and  there  was  no  allegation  of  exception  in  bill;  Gross  v.  Dis- 
ney, 95  Tenn.  595,  32  S.  W.  633,  applying  rule  to  coverture  relied  on  9s 
defense;  Dorr  v.  Rohr,  82  Va.  366,  3  Am.  St.  Eep.  Ill,  where  defense  to 
statute  was-  attempted  to  be  raised  for  first  time  in  appellate  court ;  Long 
V.  0 'Fallon,  19  How.  125,  15  L,  Ed.  553,  as  to  necessity  of  setting  up 
exception  in  pleadiQgs. 

Distinguished  in  United  States,  v.  White,  5  Cr.  C.  C.  87,  Fed,  Cas.  16,67lB, 
a  criminal  proceeding;  Abbott  v.  Qodfroy,  1  Mich.  182,  where  presumptive 
bar  was  pleaded. 

Necessity  of  pleading  statute  of  limitations  as  defense  in  equity  cases. 
Note,  8  Ann.  Gas.  379. 

Necessity  for  reply  to  answer  pleading  statute  of  limitations.    Note, 
Ann.  Oas.  1914D,  893. 

Courts  of  equity  will  not  entertain  stale  demands,  as  where  there  has  been 
adverse  possession  for  tblrty  years^  ^        # 

Approved  in  Holmes  v.  Cleveland,  C.  &  C.  R.  Co.,  93  Fed.  Ill,  applying 
mle  in  refusing  equitable  relief  for  laches  where  street  as  laid  out  ex- 
tended to  lake  shore  and  by  accretions  about  twenty  acres  added  which  city 
leased  for  dock  purposes;  Gibbons  v.  Duley,  7  Mackey  (D.  C),  328,  hold- 
ing in  a  suit  to  iquiet  title,  defect  in  deed  delivered  eighty  years  before 
will  not  be  heard ;  Covington  v.  Griffin,  98  Va.  129,  34  S.  E.  975,  holding 
equity  will  refuse  aid  where  there  has  been  long  and  unexplained  delay 
resultint^  in  death  of  parties  and  probable  loss  of  evidence ;  dissenting  opin- 
ion in  Livingstone  v.  Storey,  11  Pet.  407,  9  L.  Ed.  768,  where  adverse  pos- 
session -was  for  eleven  years,  the  majority  holding  case  was  governed  by 
local  law;  Jenkins  v.  Pye,  12  Pet.  262,  9  L.  Ed.  1079,  where  a  conveyance 
was  made  by  a  daughter  to  her  father  and  complaint  was  made  thereof 
by  her  children  on  becoming  of  age,  which  was  more  than  tw^ty  years 
after  conveyance  was  made,  and  after  death  of  both  parties  thereto; 
McKnight  v.  Taylor,  1  EEow.  168,  11  L.  Ed.  89,^n  matters  of  account 
equity  will  refuse  to  interfere  after  lapse  of  considerable  period  of  time; 
to  same  effect  in  Hemmick  v.  Standard  Oil  Co.,  91  Fed.  334 ;  Bowman  v. 
Wathen,  1  How.  194,  11  L.  Ed.  99  (affirming  s.  c,  2  McLean,  396,  Fed.  Cas. 
1740),  where  right  claimed  by  complainant  had  been  held  by  defendant  for 
thirty-eight  years;  Wagner  v.  Baird,  7  How.  269,  12  L.  Ed.  692,  and  party 
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gniilty  of  laches  cannot  screen  his  title  from  imputation  of  stateness  by 
allegation  of  technical  disability;  Maxwell  v.  Kennedy,  8  How.  222,  12 
L.  Ed.  1055,  where  lapse  of  forty-six  years  was  held  to  bar  claim,  and  de< 
mnrrer  to  bill  is  proper;  Godden  v.  Kimmell,  99  U.  S.  211,  25  L.  Ed.  435, 
holding  further  as  to  necessary  allegations  where  there  has  been  laches  in 
prosecuting  claim;  Landsdale  v.  Smith,  106  U.  S.  392,  393,  27  L.  Ed.  219, 
1  Sup.  Ct.  350,  351,  and  Pierson  v.  David,  1  Iowa,  32,  holding  a  bill,  which 
shows  there  has  been  laches  in  prosecuting  claim,  is  bad  on  demurrer; 
Speidel  v.  Henrici,  120  U.  S.  387,  SO  L.  Ed.  720,  7  Sup.  Ct.  612,  where 
fifty  yiears  had  elapsed  since  cause  of  action  accrued  to  plaintiff;  Cleve- 
land Ins.  Co.  V.  Reed,  1  Biss.  189,  Fed.  Cas.  2889,  where  there  was  laches 
in  instituting  foreclosure  proceedings;  Fisher  v.  Boody,  1  Curt.  219,  Fed. 
Cas.  4814,  where  bill  was  brought  to  rescind  a  deed;  Ferson  v.  Sanger,  1 
Wood.  &  M.  148,  Fed.  Cas.  4752,  to  same  effect;  Cooper  ▼.  Mattheys,  6 
Fed.  Cas.  485,  where  injunction  to  restrain  violation  of  patent  was  re- 
fused; Pickering  v.  Leiberman,  41  Fed.  378,  an  unaccounted  for  delay  of 
eighteen  years  in  seeking  contribution  from  cosecurity;  Naddo  v.  Bardon, 
47  Fed.  790,  laches  in  bringing  suit  for  breach  of  trust;  to  same  effect. 
Reed  v.  Dingess,  56  Fed.  176;  Woodmanse  etc.  Mfg.  Co.  v.  Williams,  68 
Fed.  493,  37  U.  S.  App.  109,  delay  of  fourteen  years  in  asserting  rights 
for  an  all^d  infringement  of  patent;  Richardson  v.  Osborn,  82  Fed.  97, 
to  same  effect;  Davis  v.  Tarwater,  15  Ark.  296,  laches  in  bringing  action 
to  rescind  contract  after  discovery  of  fraud;  Danley  v.  Danley,  22  Ark. 
271,  to  suit  claiming  dower;  Henderson  v.  Hicks,  58  Cal.  372;  where  com- 
plainant did  not  assert  his  right  to  specific  performance  of  contract  until 
six  years  after  right  arose;  HaskeU  v.  Bailey,  22  Conn.  572,  where  action 
for  recovery  of  mortgage  debt  is  baared'  by  statute  of  limitations,  mort- 
gagee will  not  be  permitted  to  sue  for  a  foreclosure;  Perkins  v.  Cartmell, 
4  Harr.  275,  277,  42  Am.  Dec.  756,  758,  and  Chew  v.  Bank  of  Maryland,  2 
Md.  Ch.  253,  where  suit  for  legacy  charged  upon  land  was  held  barred  by 
lapse  of  thirty  years  without  any  demand  for  pa3nnent;  Carpenter  v.  Car- 
penter, 70  HI.  465,  applying  principle  to  action  for  accounting  for  rents 
and  profits;  McDearmon  v.  Burnham,  158  111.  63,  41  N.  E.  1097,  laches  in 
redeeming  from  foreclosure  sale;  Courtney  v.  Standenmayer,  56  Kan.  397, 
54  Am.  St.  Bep.  593,  43  Pac.  760,  where  in  action  on  note  brought  twenty* 
seven  years  after  maturity,  the  court  presumed  payment;  Hawkins  v. 
Chapman,  36  Md.  101,  where  there  was  great  delay  in  bringing  suit,  also 
in  prosecuting  after  brought;  McLean  v.  Barton,  Harr.  Ch.  288,  unex- 
plained delay  of  twenty-three  years  in  bringing  suit;  Stout  v.  Seabrook, 
30  N.  J.  Eq.  196,  where,  in  action  to  compel  copartner  to  account,  the 
delay  in  bringing  suit  was  held  to  render  it  impossible  for  court  to  do 
justice;  Johnson. v.  Somerville,  33  N.  J.  Eq.  154,  suit  for  specific  perform- 
ance; In  re  Neilley,  95  N.  Y.  390,  suit  for  accounting  of  trust  fund;  Tut- 
tle  V.  Willson,  10  Ohio,  26,  suit  to  enforce  right  of  dower;  Clark  v.  Potter, 
32  Ohio  St.  59,  holding  equity  of  redemption  is  barred  where  mortgagee 
has  been  in  possession  upward  of  twenty  years,  although  entry  was  made 
under  void  foreclosure  and  sale;  Hayes'  Appeal,  113  Pa.  St.  386,  6  Atl. 
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145,  payment  i^l  be  presumed  where  there  is  great  delay  in  bringing  suit 
to  enforce  payment  of  debt;  Appeal  of  Fidelity  Ins.  Co.,  115  Pa.  St.  165, 
10  Ail.  38,  laches  in  attacking  administrator's  accounting;  Kirksey  v. 
Keith,  JJL  Rich.  £q.  39,  where  party  filed  bill  to  set  aside  his  own  deed  on 
ground  of  duress;  League  v.  Rogan,  59  Tex.  435,  where  a  patent  was  issued 
on  a  forged  transfer  of  a  certificate;  Troll  v.  Carter,  15  W.  Va.  583,  suit 
to  enforce  a  parol  trust  where  deed  absolute  had  been  given;  Swann  ▼. 
Thayer,  36  W.  Va.  64,  14  S.  £.  425,  where  grantor  under  void  deed  of 
trust,  with  knowledge  of  claims  of  grantee  and  his  alienee,  did  not  com- 
mence suit  until  seventeen  years  after  such  void  sale;  Sheldon  v.  Rock-, 
well,  9  Wis.  183,  76  Am.  Dec.  268,  unreasonable  delay  in  seeking  injunc- 
tion to  prevent  back  flowage  of  water;  Boone  v.  Chiles,  10  Pet.  221,  9 
L.  Ed.  404,  asneontaining  rules  of  equity  as  to  effect  of  time  in  favor  of 
po^ession;  Lewis  v.  Baird,  3  McLean,  83,  Fed.  Cas.  8316,  and  Norris  v. 
Haggin,  12  Sawy.  51,  28  Fed.  278,  as  to  courts  of  equity  acting  in  obedi- 
ence to  statute  of  limitations ;  United  States  v.  Dalles  M.  R.  Co.,  14  Sawy. 
399,  41  Fed.  600,  Wilson  v.  Anthony,  19  Ark.  22,  Hunter  v.  Bradford,  3 
Fla.  344,  Campau  v.  Chene,  1  Mich.  407,  Lafferty  v.  Turley,  3  Sneed,  176, 
Bailey  v.  Stevens,  11  Utah,  181,  39  Pac.  829,  arguendo. 

Distinguished  in  Miller  v.  Ash,  156  Cal.  559,  105  Pac.  606,  holding  where 
guardian  has  acted  for  forty-four  years  without  filing  account,  an  action 
for  fraud  brought  soon  after  felony  of  his  account  is  not  barred  by  laches ; 
Kittle  V.  Hall,  24  Blatchf.  187,  29  Fed.  511,  where  a  delay  of  seven  years 
in  bringing  action  for  infringement  of  patent  was  held  not  to  be  such 
laches  as  would  bar  right;  Pulliam  v.  Pulliam,  10  Fed.  26,  Fed.  Cas. 
11,463a,  under  facts  it  was  held  plaintiff  was  not  gruilty  of  laches  in  mak- 
ing demand  on  executor;  L^rs  v.  Hi'cklin,  13  Colo.  154,  21  Pac.  1025, 
where  but  short  period  elax>sed  from  time  fraud  was  discovered  to  ^mo 
suit  was  brought;  King  v.  Hamilton,  16  111.  195,  and  Parks  v.  Satter- 
thwaite,  132  Ind.  413,  32  N.  &.  82,  case  of  a  continuing  trust;  Ruckman 
V.  Decker,  23  N.  J.  Eq.  289,  where  defense  was  not  pleaded;  Larrowe  v. 
Beam,  10  Ohio,  503,  holding  equity  will  not  permit  defense- of  staleneas  of 
claim  in  suit  to  enforce  dower  rights,  where  widow  has  been  beyond  seas, 
and  so  within  saving  clause  of  statute  of  limitations;  Paschall  v.  Hin- 
derer,  28  Ohio  St.  577,  580,  case  of  continuing  trust.  "^ 

Stale  claims.    Notes,  2  Am.  St.  Bep.  803;  28  Am.  St.  B^.  149, 150, 151. 
Limitations  in  equity.    Note,  12  Am.  Dec.  371. 

Refusal  of  relief  in  equity  because  of  laches.    Note,  54  Am.  Dec.  130. 
Constitutionality  of  new  limitation  of  action  appl3ring  to  existing 

causes  of  action  as  dependent  upon  its  reasonableness.    Note,  8  Ann. 

Cas.  525. 
Necessity  for  color  of  title,  not  expressly  made  a  condition  by  statute, 

in  adverse  possession.    Note,  15  L.  E.  A.  (N.  S.)  1256. 
Vested  right  in  defense  of  limitations.    Note,  45  Ii.  E.  A.  609. 
When  limitations  begin  to  run  in  case  of  fraud  or  concealment.    Note, 

16  E.  B.  0.  261. 


\ 
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Miscellaneous*  Cited  i^  Pulliam  v.  PalUem,  IQ  Fed,  56,  F^d.  Cas.  11,463a, 
not  in  point;  Wilson  y,  Anthony,  19  Ark.  .21,  as  to  necessity  of.  pleading 
statute  of  Ihnitations  when  relied  on  as  a  defense, 

« .  .  ■      • 
9  Pet.  418-460,  9  L.  Ed.  178,  SCQTT  ▼.  IJiOYD;  8,  e.,  tbird  appeal,  12  Pet, 
146,  9  Im.  i;d.  1034. 

^    One  liable  over  in  tlie  event  of  a  certain  decision  in  a  case  is  not  a  com- 
petent witness,  unless  he  has  been  expressly  released  from  all  liability. 

Cited  in  Henderson  v.  Anderson,  3  JEToW.  80,  11  L.  Ed.  508,  as  approving 
rule  that  party  to  negotiable  paper,  having  given  it  value  by  the  sanction 
of  his  name,  is  not  a  competent  witness  to  give  testimony  to  invalidate  it. 

An  exception  is  not  actually  taken  unless  it  is  prayed  by  the  party  iind 
siinied  by  the  judge. 

Cit^d  in  Hanna  v,  Maas,  122  U.  S.  26,  80  L.  E^i  1118^  7  Sup,  Ct.  1057, 
where  bill  of  exceptions  was  framed  in  disregard  of  rules  of  law ;  Coker  v. 
Hayes,  16  Fla,  372,  wher^  objection  is  made  to.  answer  of  witness,  but  no 
exception  is  taken  to  ruling  of  eourt  admitting,  it  will  be  held  objection 
was  abandoned ;  EUicptt  v.  Martin,  6  Md.  517,  61  Am.  Dec.  330,*  iiT  deter- 
mining procedure  in  Maryland;  Fry  v.  Leslie,  87  Va,  275,  12  S.  E.  672, 
holding  like  rule  prevails  in  Virginia;  Trumbo  y.  Street  Car  Co.,  89  Va. 
781,  17  S.  E.  124,  to  same  effect;  Johnson  v.  Norton  Co.,  90.  Va.  269,  18 
S.  E.  37,  holding  facts  agreed  upon  and  added  by  clerk  to  record  cannot 
be  reviewed  in  appellate  court  in  absence  of  biU  of  exceptions;  Norfolk 
Ry.  Co.  V.  Shott,  92  Va.  46,  22  S.  E.  812,  a  general  bill  of  exceptions  is 
not  sufficient  exception  to  rulixig  of  court  on  objection  to  questions  pro- 
pounded to  witnesses ;  McKown  v.  Powers,  86  Me.  295,  29  Atl.  1080,  where 
rules  as  to  exceptions  are  given.^ 

Befusal  vf  court  to  charge,  that  facts  given  in  evidence  did  not  Import 
such  a  lending  as  would  support  defense  of  usury,  was  not  error,  since  such 
an  instruction  would  re^piire  court  to  entrench  on  provincis  of  jury. 

Approved  in  Baltimore  etc.  R.  R.  Co.  v.  Fitzgerald,  2  App.  D.  C.  507, 
holding  where  there  are  no  exceptions  to  evidence  in  lower  court,  the  appel- 
late 9purt  can  review  nothing;  Strother  v.  Lucas,  12  Pet.  459,  9  L.  Ed.  1156, 
where  like  instruction  was  refused ;  Walker  v.  Bank  of  Washington,  3  How. 
72,  11  L;  Ed.  499,' similar -case,  holding  couH  must  not  give  an  opinion  as  to 
sufficiency  of  evidence ;  Holder  Vi  State,.  5  Qa*  446,  where  court  so  instructed 
jury  as  to  preclude  it  from  inquiry  as  to  certain  grades  of  ofEense ;  McCoy  v. 
State,  46  Ark.  152,  as  authority  for  holding  instructions  should  not  be 
repeated. 

The  purchase  of  a  rent  charge,  If  a  bona  fide  sale,  has  never  been  con- 
sidered -usurious,  though  profit  i^bove  the  legal-  rate  of  interest  be  secured. 

Cited  in  Gordon  v.  Dooley,  3  Hfughes,  188,  190,  Fed.  Cas.  6607,  where 
such  a  contract  was  held  not  to  be  usurious ;  McGill  v.  Ware,  4  Scam.  24, 
26,  holding  inadequacy .  of  price  in  bona  fide  sale  of  an  annuity  cannot 
make  contract  usurious;  Wetter  v.  Hardesty,  16  Md«  15;  contract  prima 


41  SGOTT  V.  LLOYD*  0  Pet,  4ia-460 

faeie  a  cdnti^ct  of  saU  eannot  be  annulled  on  cbnjecttlre  of  tt^tiry;  Reed 
V.  Coale,  4  Ind.  288,  as  to  two  things  necessary  to  constitute  tisuiry;  Liter 
V.  Sheets,  7  Ind.  135,  holding  an  agreement  to  pay  interest  tibove  legal 
rate  in  consideration  for  not  enforcing  collection  of  judgments  by  execu- 
tion is  not  usurious,- if 'tli^re  vrha  He'  iHtentio'tL  to  violate- statute  of  u^ury* 

^  ,'  '    '         .  ., •       '         .  ■  ^  .  .  •       •      ••  • .      / 

If  purcHase  of  a  rent  cbarge  be  in  fact  a  contract  of  loan  and  the  profit 

be  at  a  rate  abQve  tbe  legal  rate  of  lntere^,'the  contract  is  subject. to  the 

usury  laws.  ^» 

Approved  in  Houghton  v.  Burden,  228  U.  S.  170,  67  L.  Ed.  784,  33  Sup. 
Ct,  *491,  holding  parol  evidence  is  admissible  to  show  that  a  contract, 
although  valid  on  its  face,  was  tainted  with  usury;  In  re  Canfield,  190  Fed. 
267,  holding  where  lender  received  additional  compensation  from  sources 
not  mentioned  in  agreement,  contract  must  be  declared  usurious ;  Blaisdell 
V.  Steinfeld,  15  Ariz.  187,  137  Pac.  668,  holding  where  lender, Is  to  receive 
additional  ten  per  cen^  commission  on  sale  of  property  involved,  the  con- 
tract is  usurious;  Bank§  v.  Walters,  95  Ark.  605,  130  S.  W.  521,  where 
defendants  purchased  lands  appellant  was  unable  to  buy  and  then  agreed 
to  convey  land  upon  agreement  to  pay  purchase-  price  with  interest,  it 
was  keld  to  be  a  mortgage;  Waters  v.  Pearson,  .39  App^  D.  -Cv  17,  holding 
where  statute  prohibited  married  women  from  acting  as  sureties,  parol 
evidence  is  admissible  to  show  that  iii  signing  a  lease  as  principal,  she  was 
really  acting  as  surety;  Chapman  v.  Clark,  6  Mackey  (D.  C),  631,  holding 
where  one  party  agrees  to  furnish  money  for  construction  of  houses,  and 
to  aftelrward  sell  the  houses  to  ft  second  pajiiy;  it  iS  permissible  to  show  it 
was  a  usurious  loan  and  not  a  sale;  France  v.  Munro,  138  loWa,  7,  19 
L.  R;  A-  (N.  S.)  1591,  115  N.  W.  679,  piei^on  fraudulently  claiming  to  act 
as  agent  of  third  party  cannot  clain^  commission^  when  the  commission 
together  with  legal  jate  of  interest  brings  it  within  usury  laws;  Tijlar  v. 
Cleveland,  47  Ark.  292,.  1  S.  W.  6l7,  where  contract  was  held  to  be  device  to 
evade  usury  laws  and  invalid ;  also,  Plunkett  v.  Dillon,  4  Del.  Ch.  238,  where 
agreement  was  to  pay  interest  at  legal  rate,  and  in  additio4  a  share  of 
profits  that  might  result  from  venture;  Ferguson. v.  Sutphen,  3  Gilm.  667, 
holding  no  form  which  contract  may  take  will  preclude  borrower  from  in- 
troducing evidence  to  show  usury;  Montague  v.  Sewell^57  Md.  414,  41^, 
following  rule;  dissenting  opinion  in  Livingston  v.  Story,  11  Pet.  406, 
408,  409,  9  L.  Ed.  768,  769,  as  to  when  a  sale  will  be  considered  as  a  mere 
device  to  evade  uisuiy  laws;  Daw  \.  Niles,  104  Cal.  114,  i7  Pac.  879,  as 
containing  review  of  authorities  on  general  subject;  dissenting  opinion  in 
Bibb  Loan  Assn.  v.  Richards,  21  Ga.  623,  as  to  power  of  courts. of  equity 
to  inqnire  into  contracts  not  usurious  on  face;  Fitzsimons  v.  Baum,  44 
Pa.  St.  40,  as  an  instance  where  court  looked  beyond  form  ot  contract  and 
interpreted  same  by  intent  of  parties  thereto. 

Usury .r  Note,  56  Am.  Dec.  896. 

Adiiilssibility  of  parol  evidence  to  show  illegality  of  eontract.  •  Note, 
16  Abu.  Gas.  39(K 
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Miscellaneous.  Cited  in  Atkinson  v.  Allen,  71  Fed.  59,  36  U.  S.  App. 
255y  usury  is  available  as  a  defense  in  an  action  at  law;  dissenting  opinion 
in  United  States  v.  Langford,  2  Idaho,  527,  21  Pac.  412. 

9  Pet  461-482,  9  L.  Ed.  193,  FENWICK  ▼.  CHAPldAN. 

Where  a  testator  mannmlts  his  slaves  by  will,  and  it  clearly  appears  that 
the  manumission  was  to  take  place  at  all  events,  his  real  estate  is  thereby 
charged  to  pay  his  debts  in  case  there  are  not  other  personal  assets  snfflcient 
to  pay  them.  ^ 

Cited  in  McCullom  v.  Chidester,  63  HI.  481,  where  a  testator  bequeathed 
his  personal  property  to  a  person  named,  but  left  sufficient  real  estate  to 
pay  his  debts ;  Quinby  v.  Frost,  61  Me.  82,  where,  from  consideration  of 
entire  will,  it  appeared  it  was  a  testator's  intention  that  his  personal 
estate  should  be  transferred  to  a  trust  fund;  Bank  of  United  States  v. 
Beverly,  1  How.  149,  150,  11  L.  Ed.  81,  82,  arguendo;  Cornish  v.  Willson, 
6  Gill,  311,  316,  318,  321,  335,  337,  338,  340,  where  the  same  questions  are 
presented  and  the  conclusions  of  the  Supreme  Court  in  some  instances 
denied. 

Where  executor  withholds  freedom  from  manumitted  slaves,  they  may  sne 
for  same. 

Cited  in  Peters  v.  Van  Lear,  4  Gill,  263,  Alexander  v.  Worthington,  5  Md. 
484,  arguendo. 

The  will  is  the  executor's  law,  and  its  provisions  in  all  things  lawful  are 
binding  on  him. 

Cited  in  Pulliam  v.  Pulliam,  10  Fed.  40,  45,  Fed.  Cas.  11,463a,  arguendo. 

Words  in  a  will,  "and  after  my  debts  are  paid,  I  devise  and  hequeath  as 
follows/'  amount  to  charge  upon  real  estate  for  payment  of  debts. 

Approved  in  Tuohy  v.  Martin,  2  McAr.  (D.  C.)  576,  upholding  right  of 
executor  to  petition  for  sale  of  land  to  pay  debts  of  intestate;  Walker  v. 
Atmore,  50  Fed.  647,  3  U.  S.  App.  131,  holding  a  devise  of  residue  of  estate 
after  paying  debts,  and  "above  mentioned"  legacy,  constitutes  the  legacy 
a  charge  on  the  real  estate;  Woonsocket  Inst,  for  Savings  v.  Ballou,  16 
R.  I.  355,  1  L.  B.  A.  560,  16  Atl.  146,  holding  creditors  of  testator  may 
maintain  bill  in  equity  against  residuary  donees  to  enforce  payment  of 
their  claim  from  real  estate  so  devised;  Clark  v.  Hornthal,  47  Miss.  491, 
497,  517,  532,  537,  539,  in  discussion  as  to  powers  of  trustees  under  a  will, 
the  court  was  equally  divided  on  the  main  x>oint  at  issue ;  Smith  v.  M'Intire, 
83  Fed.  461,  arguendo;  Carrington  v.  Manning,  13  Ala.  628,  as  to  such 
words  creating  a  trust  for  the  payment  of  debts  out  of  realty. 

What  is  necessary  to  exonerate  general  personal  estate  of  testator 
from  his  debts.    Note,  25  E.  R.  0.  817. 

Miscellaneous.  Cited  in  Miller  v.  Herbert,  5  .How.  81,  12  Ii.  Ed.  59,  as 
authority  for  holding  where  Maryland  statutes  have  received  no  interpreta- 


43  HARRISON  v.  NIXON.  9  Pet.  483-640 

lion  prior  to  the  cession  of  the  District  of  Columbia,  Federal  Courts  are 
free  to  interpret  such  statutes  when  they  affect  rights  of  citizens  of  dis- 
trict; Thompson  v.  Clark,  2  Cr.  C.  C.  147,  Fed.  Cas.  13,951,  as  containing 
discussion  of  manumission  of  slaves  by  will;  Devall  v.  Choppin,  15  La. 
575^  not  in  point. 

9  Pet.  48S-C40,  0  L^  Ed.  201,  HABBI80K  ▼.  NIXOK. 

No  pecsons  Irat  tbose  appearing  to  be  parties  on  the  record  can  be  per- 
mitted to  be  heard  on  appeal  or  writ  of  error. 

Cited  in  The  William  Bagaley,  5  Wall.  412,  18  L.  Ed.  591,  no  one  but 
appellant  can  be  heard  for  reversal  of  decree  of  subordinate  court;  Mail 
Co.  V.  Flanders,  12  Wall.  135,  20  L.  Ed.  250,  where  appellees  wished  to  be 
heard  for  reveraal  of  decree;  The  Stephen  Morgan,  94  U.  S.  599,  24  L.  Ed. 
866,  where  parties  who  did  not  appeal  from  decree  of  Circuit  Court  wished 
to  be  heard  in  opposition  thereto ;  State  v.  Florida  Central  Ry.  Co.,  15  Fla. 
729,  where  assignee  of  party  against  whom  judgment  fakd  been  rendered  in 
lower  court  attempted  to  prosecute  claim  in  his  own  name  on  appeal. 

Every  bill  must  contain  in  itself  sufficient  matter  of  fact  te  maintain 
plaintttrs  case. 

Approved  in  Garrett  v.  Louisville  etc.  R.  Co.,  235  U.  S.  313,  69  L.  Ed. 
845,  85  Sup.  Ot  82,  holding  in  a  suit  by  an  administrator,  in  behalf  of  th^ 
relatives  of  deceased,  for  pecuniary  loss  sustained  by  them,  such  pecuniary 
loss  must  be  pleaded;  Pacific  Mail  S.  S.  Co.  v.  Waimanalo  Sugar  Co.,  181 
Fed.  928,  104  C.  C.  A.  365,  holding  where  libel  did  not  allege  salvage,  no 
recovery  could  be  had  on  salvage  principles,  but  libelant  could  recover 
quantum  meruit;  Newton  v.  Gage,  155  Fed.  605,  holding  new  party  can- 
not be  brought  into  suit  by  way  of  cross-bill,  when  presence  of  such  party 
as  original  defendant  would  have  ousted  Federal  court  of  jurisdiction; 
Boston  &  A.  R.  Co.  v.  Parr,  104  Fed.  698,  holding  insufficient  bill  by  cor- 
poration creditors  against  directors  to  hold  them  liable  for  amount  of 
corporation's  indebtedness  to  them  because  of  their  alleged  violation  of 
statute  in  conduct  of  business;  German  v.  Browne,  137  Ala.  436,  34  South. 
987,  applying  rule  in  holding  insufficient  a  petition  filed  by  attorneys  seek- 
ing to  enforce  lien  in  their  favor  for  fee  alleged  to  be  due  them  from  com- 
plainant in  stdt  in  which  petition  was  filed ;  Mcllhenny's  Son  v.  New  Iberi^ 
etc.  Pepper  Co.,  30  App.  D.  C.  339,  holding  a  petition  to  restrain  issuance 
of  trademark  must  show  that  injury  will  result  to  petitioner;  Barth  v.  Clise, 
12  Wall.  403,  20  L.  Ed.  894,  where  bill  is  defective  court  may,  of  its  own 
motion,  act  on  same;  Campbell  v.  Powers,  139  111.  132,  28  N.  E.  1063,  where 
a  bill  to. declare  and  enforce  a  trust  was  held  bad  on  demurrer;  Gale  v. 
Cutler,  1  Pinn.  260,  where  bill  was  held  to  contain  no  equity  and  hence  bad 
on  general  demurrer;  Bracken  v.  Preston,  1  Pinn.  595,  44  Am.  Dec  421, 
holding  bill  seeking  injunction  and  other  relief  was  defective  when  it 
showed  on  its  face  an  action  of  ejectment  should  have  been  brought; 
Phelps  ▼.  Elliott,  35  Fed.  461,  arguendo. 
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Distinguished  in  Jones  v.  Black,  1  Teit.  630,  where  the  point  raified  for 
first  time  in  appellate  court  did  not  go  to  foundation  of  action. 

•  Frobata  wliich  do  not  conform  to  allegata  cannot  be  the  ground  for 
decision.  i 

Approved  in  Kennedy  v.  Custer,  174  Fed.  981,  98  C.  C.  A.  584,  holding 
those  claiming  title  to  land  under  marriage  contract  must  clearly  prove 
contract;^McKinney  v.  Big  Horn  Basin  Dev.  Co.,  167  Fed.  778,  93  C.  C.  A. 
258,  holding  where  a  bill  prays  for  general  relief,  the  relief  must  be  con* 
sistent  with  the  facts  stated;  Kimber  v.  Young,  157  Fed.  202,  84  C.  C.  A. 
647,  holding  in  a  suit  for  fraud  and  deceit,  plaintiff  must  show  that  the 
fraud  has  actually  occurred,  not  that  it  may;  Moxie  Nerve  Food  Co.  v. 
Mpdox  Co.,  152  Fed.t  498,  holding  where  suit  is  brought  for  infringement 
of  pii);entcd  trademark,  plaintiff  must  show  the  ingredients  of  his  article; 
Foster  v.  Goddard,  1  Black,  518, 17  L.  Ed.  282,  and  Providence  Rubber  Co.  v. 
Goodyear,  9  Wall.  793,  19  L.  Ed.  568  (affirming  s.  c,  2  Cliff.  370,  Fed.  Cas. 
5583),  where  coi^rt  in  giving  judgment  refused  to  entertain  a  proposition 
which  was  not  raised  by  pleadings;  Bradley  v.  Converse,  4  Cliff.  367,  374, 
Fed.  Cas.  1775,  where  proofs  did  not  sustain  case  stated-  in  bill ;  Blandy  v. 
Griffith,  3  Fed.  Cas.  677,  where  complainants  wished  to  rely  on  judgment  as 
cstoppeli  but  did  not  allege  same  in  1^11;  McKay  v.  Bissett,  5Gilm.  505,  where 
in  suit  to  correct  miatake  one  cause  of  action  was  alleged  alid  another  proved  $ 
Adams  v.  Gill,  158  111.  196,  41  N.  E.  739,  proof  of  fraud  does  not  support 
allegation  of  mistake ;  Mims  v.  Mitchell,  1  Tex.  447^  where  defective  plead- 
ing was  in  answer ;  Hall  v.  Jackson,  3  Tex.  309,  where  material  allegations 
were  lacking  and  judgment  was  rendered  by  default;  McGreal  v.  Wilson, 
9  Tex<  429,  where  an  express  contract  is  set  out  in  hill  evidence  to  support 
an  implied  contract  is  inadmissible ;  Mc Annis  v.  Molntyre,  1  Tex.  Civ.  App. 
255^  reaffirming  rule;  Garland  v.  Davis,  4  How.  143,  153,  154,  11  L.  Ed. 
913,  917|  as  to  necessity  of  verdict  conformii^g  to  issues. 

Words  in  wills  are  supposed  to  speak  the  sense  of  the  testator  according 
to  the  received  laws  and  usages  of  the  country  where  he  is  domiciled. 

Approved  in  In  re  Estate  of  Biesenberg,  116  Mo.  App.  314,  90  S.  W, 
1172,  where  testator  domiciled  in  Missouri  makes  bequest  to  sister  resident 
in  Germany,  or  in  case  of  her  death  before  him  to  her  heirs,  question  of 
who  are  her  heirs  is  governed  by  laws  of  Missouri ;  Knights  Templars  Assn. 
V.  Greene,  79  Fed.  465,  in  construing  terms  in  insurance  policy;  Rockwell 
V.  Bradshaw,  67  Conn.  14,  34  Atl.  759,  holding  words  in  wiU  made  in  Eng- 
land should  be  interpreted  according  to  laws  and  usages  of  that  country; 
Keith  V.  Eaton,  58  Kan.  736,  737,  51  Pac.  273,  holding  in  interpreting  wills, 
whether  of  movable  or  immovable  property,  intent  of  testator  is  to  be 
ascertained  by  examination  of  law  of  place  of  his  domicile;  Atkinson  v. 
Staigg,  13  R.  L  728,  law  of  place  where  testator  domiciled  at  time  will  is 
made  and  not  at  time  of  death  of  testator  goyerns;  Urquhart  v.  Sargent, 
2  La.  Ann.  202,  arguendo. 
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Parol  evidenee  in  aid  of  construction  of  will.    Note,  Ann.  Gas.  1915B, 
61. 

Will  of.  penonalty  ipeaM  accordlnir  to  the  laws  of  tbe  testator'a  domicile, 
where  there  are  no  other  circnmstances  to  control  its  application. 

Approved  in  Higgins  v.  Eaton,  188  Fed.  968,  and  Watkins  v.  Eaton,  173  / 

Fed.  143,  both  holding  where  there  is  a  difference  of  opinion  as  to  right  of 
adminiistrator  to  obtain  money  under  a  will  probated  in  two  jurisdictions, 
the  law  of  the  domicile  must^vern;  Houghton  v.  Hughes,  108  Me.  236, 
Ann.  Cas.  191SA,  1287,  79  Atl.  910,  holding  where  testator,  a  resident  of 
Maine,  leaves  property  to  his  son,  a  resident  of  Massachusetts,  the  laws 
of  Maine  govern;  Harding  v.  Schapiro,  120  Md.  652,  87 '"Atl.  955,  holding 
where  resident  of  Maryland  died  in  Austria,  leaving  a  legacy  to  a  resident 
of  Austria,  upon  their  reaching  majority,  the  majoAty  of  legatee  is  .to  be 
determined  by  laws  of  Maryland;  Anderson  v.  French,  77  N.  H.  613, 
Ann.  Cafl.  1916B,  89,  L.  R.  A.  1916A,  660,  93  Atl.  1044,  holding  a  child, 
t^ally  adopted  in  Massachusetts,  may  inherit  estate  of  the  father's  sister, 
where  the  laws  under  which  the  decedent  died  so  allowed  it;  Gilman  v. 
Gilman^  52  Me.  172,  83  Am.  Bee.  504,  holding  further  as  to  meaning  of 
term  "domicile";  Sewall  v.  Wilmer,  132  Mass.  136,  case  of  appointment 
of  property  by  will  under  power  conferred  by  earlier  will ;  Ford  v.  Ford, 
80  Mich.  51,  44  N.  W.  1060,  applying  rule  to  devise;  Garland  v.  Rowan, 
2  Smedes  &  M.^635;  Boiling  v.  Boiling,  88  Va.  526, 14  S.  E.  67,  where  ques- 
tion whether  will  deprived  widow. of  her  right  of  dower  was  raised;  Ford 
v.  Ford,  70  Wis.  45,  5  Am.  St.  Rep.  122,  33  N.  W.  195,  hojding  rule  refers 
to  domicile  at  time  of  death;  Rpsenbaum  v.  Garrett,  57  N.  J.Eq.  191,  41 
Atl.  254,  construing  trust;  Latine  v.  Clements,  3  Ga.  432,  Staigg  v.  Atkin- 
son, 144  Mass.  569,  12  N.  E.  360,  arguendo;  dissenting  opinion  in  Bonati 
V.  Welsch,  24  N.  Y.  164,  majority  holding  the  wife's  right  to  preference  as 
a  creditor  of  her  husband  under  laws  of  France,  in  which  country  marriage 
was  contracted,  will  be  recognized  as  against  his  legatees  under  will  made 
in  this  country. 

Distinguished  in  Lanius  v,  Fletcher,  100  Tex.  553,  101  S.  W.  1077,  hold- 
ing where  in  a  will,  devising  lands  in  Texas  subject  to  trust,  the  testator 
had  in  mind  the  laws  of  that  State,  the  property  should  be  distributed 
according  to  those^ws,  and  not  those  of  Illinois,  the  place  of  her  residence. 

When  it  appears  on  appeal  that  averment  of  a  testator's  domicile,  neces- 
sary on  a  petition  for  distribution  to  determine  conatruction  of  term  "heirs- 
at-law»"  la  lacking,  although  point  was  not  raised  in  lower  court,  the  i^ipel- 
late  court  majr  remand  cause  with  Instructiona  that  pleadings  be  amended. 

Cited  in  New  Jersey  Steam  Nav.  Co.  v.  Merchants '  Bank,  6  How.  434,  12 
L.  Ed.  504,  May  v.  Le  Claire,  11  Wall.  227,  20  L.  Ed.  52,  and  Folger  v.  The 
Robert  G.  Shaw,  2  Wood.  &  M.  547,  Fed.  Cas.  4899,  as  an  instance  where  such 
procedure  was  followed;  Hopkins  v.  Wright,  17  Tex.  39,  following  rule; 
Dupuis  V.  Thompson,  16  Fla.  73,  as  to  necessity  of  matters  raised  on  appeal 
appearing  on  record;  dissenting  opinion  in  Taylor  y.  Baker,  1  Fla.  261, 
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niajority  holding  a  party  eomplaining  of  pleadings  must  show  that  court 
helow  either  refused  to  act  or  decided  wrongfully. 

A  party  wlU  not  be  pennltted  to  rererse  a  Judgment  or  decree  on  an 
objection  not  made  In  court  below. 

Cited  in  dissenting  opinion  in  Coles  v.  Eelsey,  2  Tex.  662,  majority  re- 
versing cause  for  failure  of  certain  averments  which  minority  held  were 
waived;  dissenting  opinion  in  Swenson  v.  Walker,  3  Tex.  Ill,  arguendo. 

Miscellaneous.  Cited  in  Packer  v.  Nixon;  10  Pet.  410,  411,  9  L.  Ed.  474. 
same  case  on  second  appeal;  Ex  parte  Cutting,  94  U.  S.  21,  24  Ii.  Ed.  61, 
and  Gregoiy  v.  Pike,  67  Fed.  846,  21  U.  S.  App.  668,  as  to  who  are  parties 
to  a  suit. 

9  Pet.  641-670,  9  I*.  Ed.  222,  CHESAPEAKE  ETC.  OAKAL  OO.  v.  KKAPP. 

Bill  of  particulars  flhould  be  so  spedfie  as  to  inform  the  defendant^  sub- 
stantially, on  wbat  plaintiff's  action  is  founded,  and  in  case  it  does  not,  it 
is  in  defendant's  power  to  object  to  its  want  of  precision.. 

Approved  in  Laflin  v.  Shackleford,  98  Fed.  373,  holding  court  nuty  in  its 
discretion  permit  amendment  of  bill  of  particulars  attached  to  declaration.. 

Distinguished  in  dissenting  opinion  in  Craig  v.  Parish,  43  App.  D.  C. 
466,  majority  holding  plaintiff  need  not  show  memoranda  but  simply  the 
consideration  on  which  suit  is  brought. 

Corporations  may  be  bound  in  matters  of  contract  without  the  use  of 
the  corporate  seal. 

Cited  in  Cicotte  v.  St.  Anne's  Church,  60  Mich.  667,  27  N.  W.  686,  as  to 
corporations  in  matters  of  contract  being  placed  on  same  footing  as  natural 
persons. 

In  action  for  damages  on  special  contract,  if  contract  remains  open,  plain* 
tiff  must  declare  thereon. 

Cited  in  Davis  v.  Ayres,  9  Ala.  293,  where  plaintiff's  case  was  stated 
specially;  Witherow  v.  Witherow,  16  Ohio,  241,  holding  vendor  of  per- 
sonalty cannot  recover  on  indebitatus  assumpsit  where  he  has  only  partly 
performed  his  part  of  contract  and  gives  no  excuse  for  nonperformance 
of  balance;  Maynard  v.  Tidball,  2  Wis.  40,  affirming  necessity  of  setting 
up  contract  when  party  sues  for  work  and  labor  performed  under. 

Wbere  a  special  contract  has  been  performed,  a  plaintiff  may  recover  on 
the  general  counts. 

Approved  in  Board  of  Commissioners  of  Fulton  County  v.  Gibson,  168  Ind. 
483,  63  N.  E.  986,  holding  where  building  contract  in  writing  is  fully  per- 
formed, except  as  to  payment,  builder  may  sue  therefor  in  assumpsit;  Jen- 
kins v.  Clopton,  141  Mo.  App.  92, 121  S.  W.  766,  holding  in  a  suit  for  money 
collected  by  defendant  from  estate,  where  he  claims  greater  compensation 
than  the  contract  calls  for,  the  contract  will  govern;  Thiele  v.  Carey,  86  Neb. 
457, 133  Am.  St  Rep.  679, 123  N.  W.  443,  holding  where  vendee,  receiving 
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money  under  eontract  of  sale,  refuses  to  carry  out  agreement,  suit  will  lie  for 
money  paid  to  him;  Am^  y.  Le  Rue,  2  MeLean,  218,  Fed.  Cas.  327,  where 
the  special  contract  was  harred  hy  statute  of  limitations,  but  action  was 
maintained  on  the  promise  to  pay  made  subsequent  to  special  contract; 
Liondr^;on  v.  Crowley,  12  Conn.  562,  holding  where  work  has  been  per- 
formed under  special  contract,  plaintiff  may  recover  on  general  counts, 
although  he  has  declared  on  special  contract  and  failed  in  his  proof  by 
reason  of  yariance ;  Lanier  v.  Chappell,  "2  Fla.  030,  where  an  action  of  in- 
debitatus assumpsit  for  work  and  labor  of  slaves  was  mainji^ined,  although 
a  note  had  been  given  for  the  hire  of  same;  Throop  v.  Sherwood,  4  Gilm. 
98,  where  contract  was  fully  performed  on  part  of  plaintiff;  Egglcston 
▼.  Buck,  24  111.  264,  where  terms  of  special  bargain  had  been  performed 
leaving  a  simple  debt  due;  Holden  v.  Westervelt,  67  Me.  450,  but  plaintiff 
must  show  that  he  has  performed  his  part;  Ridgeley  v.  Crandall,  4  Md. 
441y  and  it  is  not  necessary  to  declare  upon  or  set  out  the  special  agree- 
ment; Mansur  v.  Botts,  80  Mo.  655,  but  if  plaintiff  introduces  special  con- 
tract in  evidence,  he  is  limited  in  his  recovery  to  the  sum  specified  therein ; 
Moore  v.  Gans,  113  Mo.  107,  20  S.  W.  976,  where,  under  special  contract  to 
equip  a  building  with  fire-extinguishers,  plaintiff  had  fully  performed  his 
part;  Thompson-Houston  Electric  Co.  v.  Berg,  10  Tex.  Civ.  208,  30  S.  W. 
458,  but  under  common  count  special  contract  is  admissible  in  evidence  to 
show  value  of  services;  Bertraud  v.  Byrd,  5  Ark.  657,  and  Kerstetter  v. 
Rajrmond,  10  Ind.  203,  arguendo;  Sanders  v.  Hartge,  17  Ind.  App.  251.  46 
N.  E.  606,  as  authority  for  holding,  when  express  contract  is  declared  upon, 
there  can  be  no  recovery  on  an  implied  contract ;  Williams  v.  Chicago  etc. 
Ry.  Co.,  112  Mo.  491,  34  Am.  St.  Bep.  422,  21  S.  W.  639,  arguendo. 

Disting^iished  in  Denmead  v.  Cobum,  15  Md.  44,  there  being  no  evidence 
that  plaintiff  had  completed  work  contracted  for;  Fox  v.  Pullman  Car  Co., 
16  Mo.  App.  127,  where  it  appeared  that  certain  facts  necessary  to  create 
liability  on  part  of  defendant  were  wanting. 

Disapproved  in  dissenting  opinion  in  Third  Nat.  Bank  v.  St.  Charles  Sav- 
ings Bank,  244  Mo.  602,  603,  149  S.  W.  509,  majority  holding  where  suit 
cannot  be  brought  on  indorsement  on  note,  on  account  of  want  of  authority 
in  making  indorsement,  plaintiff  can  sue  on  common  count. 

The  cooft  cannot  instruct  as  to  the  sufficiency  of  evidence. 
Cited  in  Walker,  v.  Bank  of  Washington,  3  How.  72,  11  L.  Ed.  499,  in 
sustaining  ruling  of  trial  court  in  refusing  to  give  such  an  instruction; 
Tracy  v.  Swartwout,  10  Pet.  98,  9  L.  Ed.  360,  court  may  express  its  opinion 
on  facts  if  it  is  careful  to  so  inform  the  jury;  Charter  Oak  Life  Ins.  Co. 
V.  Rodel,  95  U.  S.  238,  24  L.  Ed.  434,  to^ame  effect;  Holder  v.  State,  5  Ga. 
446,  where  instructions  precluded  jury  from  inquiry  as  to  grades  of  offense 
charged;  Moore  v.  Central  R.  R.  Co.,  24  N.  J.  L.  284,  ai;guendo;  Northrop 
V.  Wright,  24  Wend.  227,  as  to  questions  of  fact,  when  uncertain,  being 
for  decision  of  jury. 

Proper  subjects  of  instructions  and  when  judges  may  comment  upon 
evidence.    Note,  72  Am.  Dec.  541,  546. 


V. 
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9  Pot;  571-572,  9(  L.  Ed.  233,  LIFE  AiOT)  FIBE  IKS.  GO.  ▼.  ABAMa 

The  rnle  to  allow  cause  wby  mandftmiui  Bhoold  ]S>t  issae  may  be  dispeiiMd 
with  if  defendant  consents.  ■' 

Cited  in  Home  Ins.  Co,  v.  Scheffer,  12  Minn.  384,  arguendo. 

0  Pet.  573-606,  9  Ii.  Ed.  234,  ZJFE  AND  FIBE  INS.  CO.  ▼.  ADAMS. 

Supreme  Court  in  exercise  of  ^ts  appellate  Jurisdiction  can  take  cogni- 
zance of  no  case  until  final  Judgment  or  decree  shall  have  been  made  in 
inferior  court.  ^ 

Approved  in  Postal  Tel.  Cable  Co.  v.  Southern  Ry.  Co.,  90  Fed.  2l2, 
holding  in  condemnation  proceedings  judgment  sustaining  demurrer  to 
answer  which  leaves  proceedings  for  apjpointment  of  commission  and  as- 
sessment of  damages  still  to  be  taken  is  not  final  appealable  judgment; 
Richardson  v.  Reeves,  34  App.  D.  C.  12,  holding  decision  in  probate 
matter  as  to  whether  a  person  was  wife  of  deceased  is  only  interlocutory; 
Decatur  v.  Paulding,  14  Pet.  608,  609,  6ll,  10  L,  Ed.  615,  617,  hoiding 
command  of  writ  of  mandamus  is  not  final  judgment;  American  Construc- 
tion Co.  v.  Jacksonville  etc.  Ry.  Co.,  148  U.  S.  379,  37  L,  Ed.  489,  13 
Sup.  Ct.  761,  where  writ  of  mandamus  to  compel  Circuit  Court  to  disregard 
decree  of  Circuit  Court  of  Appeals,  rendered  on  appeal  from  interlocutory 
decree  in  Circuit  Court,  was  denied;  Hill  v.  Bloomer,  1  Pinn.  285,  holding 
writ  of  error  will  not  lie  to  reverse  an  interlocutory  judgment ;  Decatur 
v.  Paulding,  14  Pet.  605,  10  L.  Ed,  613,  and  Holmes  v.  Jennison,  14  Pet. 
628,  629,  10  L.  Ed.  627,  628,  arguendo;  National  Transit  Co.  v.  United 
States  Pipe  Line  Co.,  180  Pa.  St.  226,  36  Atl.  .725,  holding  as  to  where 
a  judgment  or  decree' is  final;  dissenting  opinion  in  Darnell  v.  Lyon,  85 
Tex.  468,  22  S.  W.  310,  arguendo;  Kleiber  v.  McManus,  66  Tex.  52,  17 
S.  W.  251,  where  ii  was  h«ld  the  State  Supreme  Court  has  appellate  juris- 
diction to  revise  an  interlocutory  order  of  District  Court,  refusing  to  pro- 
ceed with  a  cause  therein  pending. 

It  is  the  duty  of  the  marshal  to  execute  all  process  which  may  be  placed 
in  his  hands. 

Cited  in  The  Tug  E.  W.  Gorgas,  10  Ben.  469,  Fed.  Cas.  4585,  aa  announ- 
cing a  proposition  which  subsequently  became  a  rule  of  court. 

Supreme  Court  will  not  order  lower  court  to  render  particular  Judgment, 
or  by  mandamus  compel  a  marshta  to  execute  Judgment  on  property  title  of 
which  is  in  dispute,  although  it  may,  in  proper  case,  order  such  court  to  pro- 
ceed to  Judgment. 

Approved  in  Ex  parte  Roe,  234  U.  S.  73,  58  L.  Ed.  1218,  34  Sup.  Ct.  722, 
holding  mandamus  will  not  lie  to  compel  district  judge  to  remand  Case 
arising  under  Federal  compensation  act  to  State  court;  Ex  parte  Hoyt,  13 
Pet.  290,  10  L.  Ed.  167,  where  attempt  was  made  to  correct  alleged  er- 
roneous judgment  by  writ  of  mandamus ;  Decatur  v.  Paulding,  14  Pet.  610, 

10  L.  Ed.  616,  writ  of  mandamus  is  never  issued  to  control  the  judgment 
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or  diseretion  of  $3X  officer;  iSx  p^rt^  Newman,  14  Wall.  166,  20 Ji.  Ed.  879, 
where  mundamna  was  refused  to  compel  circuit  judge  to  entertain  juris- 
diction  of  a  cause  on  appeal ;  Hough  v.  Western  Transportation  Co.,  1  Biss. 
429,  Fed.  Cas.  6724,  holding  Circuit  Court  has  no  power  to  issue  a  writ  of 
mandamus  to  a  State  court  for  the  removal  of  cause;  Eslava  v.  Rigeaud,  3 
Ala.  365,  as  to  use  of  writ  to  compel  inferior  courts  to  proceM  according 
to  law;  Ex  parte  Williamson,  8  Ark,  428,  refusing  writ  to  comx>el  judge 
to  award  a  restitution;  People  v.  Weston,  28  Cal.  641,  mandamus  will  not 
lie  to  compel  inferior  qourt  to  try  a  cause  on  ground  that^it  improperly 
dismissed  an  appeal;  Howell' v.  Cooper,  2  Colo.  App.  533,  31  Pac.  524,  writ 
will  lie  to  compel  a  military  hoard  to  take  kction  on  matter  properly  before 
it;  Towle  v.  State,  3  Pla.  210,  writ  will  not  he  granted  to  compel  State 
controller  to  allow  claim  against  State;  Jelley  v.  Roberts,  50  Ind.  7,  arid 
Page  V.  Clopton,  30  Gratt.  419,  holding  mandamus  will  issue  to  compel 
judge  to  sign  a  hill  of  exceptions;  State  v.  Judge  Civil  Court,  33  La.  Ann. 
270,  where  mandamus  was  refused  to  compel  inferior  judge,  who  had 
api>ointed  one  of  two  applicants  tutor  of  a  minor,  to  appoint  the  other 
instead;  State  v.  Judge,  34  La.  Ann.  76,  where  writ  was  issued  to  compel 
judge  to  proceed  with  trial;  State  y.  Judge,  37  La.  Ann.  612,  mandamus 
issned  to  compel  court  to  decide  a  matter  before  it;  Territory  v.  Ortiz,  \ 
1  N".  M.  16,  where  writ  was  refused,  since  under  language  of  petition,  if 
granted,  it  might  be  construed  as  controlling  discretion  of  inferior  court; 
Decatur  v.  Paulding,  14  Pet.  608,  10  L.  Ed.  615,  arguendo;  People  y.  Pear- 
son, 2  Scam.  204,  83  Am.  Bee.  449,  and  Ex  parte  Echols,  39  Ala.  700,  88 
Am.  Dec.  751,  where  Supreme  Court  refused  writ  to  compel  speaker  of 
House  of  Representatives  to  send  to  Senate  a  bill  which  had  passed  the 
House ;  Tug  Co.  v.  Circuit  Judge,  75  Mich.  378,  42  N.  W.  974,  as  to  au- 
thority to  control,  by  mandamus,  discretion  of  trial  court  in  granting  or 
refusing  new  trial ;  Delgado  v.  Chavez,  5  N.  M.  648,  26  Pac.  948,  upholding 
mandamus  commanding  probate  clerk  to  recognize  one  of  two  sets  of 
county  commissioners;  Judges  v.  People,  18  Wend.  95,  where  nature  of 
writ  of  mandamus  and  power  of,  superior  courts  in  reference 'thereto  is 
discussed;  dissenting  opinion  in  Richardson  v.  Farrar,  88  Va.  773,  15  S.  E. 
122,  arguendo. 

9  Pet.  607-631,  9  X^  Ed.  246,  OWINGS  ▼.  HULL. 

Under  laws  of  Louisiana  a  copy  of  a  record  In  a  notary^s  office  is  received 
and  deemed  evidence  df  wbat  is  contained  in  original. 

Cited  in  United  States  v.  Wiggins,  14  Pet.  346,  10  L.  Ed.  487,  where 
a  copy  of  a  record  of  a  grant  made  in  East  Florida  was  accepted  as  evi- 
dence of  grant;  United  States  v.  Sutter,  21  How.  175,  16  L.  Ed.  120,  apply- 
ing rule  to  a  copy  of  a  record  of  a  grant  .made  in  California,  stating  the 
above  is  a  rule  of  the  civil  law;  McPhaul  v.  Lapsley,  20  Wall.  284,  22  ^ 
L.  Ed.  347,  copy  of  an  instrument,  made  by  officer  by  whom  the  protocol 
was  executed,  is  in  Spanish  law  "a  second  original";  Swift  v,  Fitzhugh, 
in— 4 


9  Pet.  607-631  NOTES  ON  U.  S.  REPORTS.  50 

9  Port.  57^.And  McNeil  v.  Arnold,  17  Ark.  169,  as  to  copies  of  deeds  when 
admissible  as  evidence  in  one  State  being  admitted  in  other  States  when 
properly  authenticated  under  act  of  Congress;  Smith  t.  Townsend,  Dall. 
(Tex.)  571,  under  civil  law  copies  of  notarial  acts  were  r^arded  in  con- 
templation of  law  as  originals ;  Roussin  v.  Parks,  8  Mo.  537,  546,  arguendo ; 
Paschal  v.  Perez,  7  Tex.  361,  in  discussion  of  common  and  civil-law  rules 
of  evidence ;  State  v.  Cardinas,  47  Tex.  291,  as  to  a  copy  of  a  copy  being 
admissible  as  evidence. 

Federal  courts  take  Judicial   notice   of  tlie  public  laws  of   the   several 
States. 

Approved  in  Lane  v.  Sargent,  217  Fed.  239,  133  C.  C.  A.  231,  holding 
where  citizen  of  New  Hampshire  brings  suit  in  Federal  court  for  injuries 
sustained  in  Massachusetts,  said  court  will  take  judicial  notice  of  laws  of 
Massachusetts;  Monongahela  River  Consol.  Coal  etc.  Co.  v.  Schinncrer,  196 
Fed.  378,  117  C.  C.  A.  193,  holding  where  a  complaint  alleges  accident  oc- 
curred on  Mississippi  River,  between  Arkansas  and  Tennessee,  courts  will 
take  judicial  notice  of  the  laws  of  the  State,  where  it  is  proven  the  accident 
occurred ;  Southern  Pac.  Co.  v.  De  Valle  Da  Costa,  190  Fed.  697,  111  C.  C.  A. 
417,  holding  Supreme  Court  will  take  judicial  notice  of  the  statutes  of  the 
States  where  Circuit  Court  is  sitting;  Henderson  v.  Denious,  186  Fed.  105, 
108  C.  C.  A.  212,  holding  decree  of  bankruptcy  court  of  Colorado  is  binding 
on  Federal  court ;  North  American  Cold  Storage  Co.  v.  City  of  Chicago,  151 
Fed.  122,  holding  where  there  is  a  statute  conferring  powers  on  municipali- 
ties to  pass  certain  ordinances,  court  will  presume  they  were  passed  under 
this  authority,  and  they  need  not  be  specially  pleaded;  Gale  v.  Southern 
Bldg.  &  Loan  Assn.,  117  Fed.  736,  taking  judicial  notice  of  usury  laws  of 
Alabama;  Barry  v.  Snowden,  106  Fed.  573,  holding  Federal  court  in 
Indiana  takes  judicial  notice  of  Illinois  statute  regarding  provisions  for 
attorneys'  fees  in  mortgages;  Andruss  v.  People's  Bldg.  L.  &  Sav.  Assn., 
94  Fed.  580,  holding  Federal  court  sitting  in  Texas  takes  judicial  notice 
of  New  York  usury  laws;  Moore  v.  Pywell,  29  App.  D.  C.  325,  9  L.  B.  A. 
(N.  S.)  1078,  holding  courts  of  District  of  Columbia  will  take  judicial 
notice  of  statute  of  Maryland,  allowing  action  for  damages  oik  account 
of  death  from  wrongful  act;  Junction  R.  R.  Co.  v.  Ashland  Bank,  12  Wall. 
229,  20  L.  £d.  387,  where  court  took  cognizance  of  New  York  statute 
providing  corporations  cannot  interpose  the  defense  of  usury;  Elwood  v. 
Flannigan,  104  IT.  S.  568,  26  L.  Ed.  844,  where  notice  was  taken  of  Michigan 
law  regarding 'the  execution  of  deeds;  Lamar  v.  Micou,  114  U.  S.  223, 
29  L.  Ed.  95,  5  Sup.  Ct.  859,  holding  Federal  courts  take  judicial  notice 
of  all  State  laws  on  cases  coming  up  from  Circuit  Courts;  Mills  v.  Green, 
159  U.  S.  657,  40  L.  Ed.  295,  16  Sup.  Ct.  134,  where  court  look  notice  of 
days  of  Dublic  general  election  of  members  of  legislature;  Bennett  v. 
Bennett,  Deady,  309,  311,  Fed.  Cas.  1318,  holding  act  providing  mode  of 
proving  judicial  records  of  a  State,  when  used  in  another  State,  does  not 
apply  when  record  is  to  be  used  in  national  courts;  Swann  v.  Swann,  21 
Fed.  300,  where  notice  was  taken  of  State  Sunday  laws;  State  v.  Coosau 
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Min.  Co.,  45  Fed.  808,  taking  judicial  notice  of  State  statutes  claimed  to 
violate  Federal  Constitution  in  order  to  determine  jurisdiction  on  removal ; 
Merehtmts'  Exchange  Bank  v.  McGraw,  59  Fed.  977, 15  U.  S.  App.  832,  hold- 
ing proof  as  te  State  statutes  unnecessary;  King  v.  Kent,  29  Ala.  552,  where 
State  court  took  notice  of  Federal  laws;  Clapp  y.  Hartford,  35  Conn.  73, 
holding  a  superior  judge,  sitting  as  a  special  tribunal,  under  the  provisions  of 
a  eity  charter,  takes  judicial  notice  of  the  provisions  of  that  charter;  New 
England  Security  Co.  v.  Vader,  12  Sawy.  67,  28  Fed.  268,  Ex  parte  Kinney, 
3  Hughes,  22,  Fed.  Cas.  7825,  Davenport  v.  Moore,  74  Fed.  946,  arguendo. 

Modified  in  Hanley  v.  Donoghue,  116  U.  S.  6,  29  L.  Ed.  537,  6  Sup. 
Ct.  245,  holding,  on  writ*  of  error  to  highest  court  of  a  State,  Supreme 
Court  does  not  take  notice  of  laws  of  another  State,  not  proved  in  that 
eonrt  and  made  part  of  record  sent  up. 

Distinguished  in  Union  Pac.  R.  R.  Co.  v.  Wyler,  158  fj.  S.  296,  39  L.  Ed. 
990,  15  Sup.  Ct.  882,  arguendo.  ^ 

Judicial  notice  of  laws.    Note,  11  Am.  Dec.  781,  782. 

Judicial  notice.    Note,  89  Am.  Dec.  676. 

Proof  and  evidence  of  foreign  laws  and  their  effect.    Note,  113  Am. 
St.  Bep.  873. 

Copy  of  foreign  letters  testamentary,  properly  certifled.  Is  admissible  to 
prove  contents  of  original  when  original  cannot  be  obtained. 

Cited  in  Kentzler  v.  Kentzler,  3  Wash.  169,  28  Am.  St.  Bep.  23,  28  Pac. 
371,  as  to  manner  of  proof  of  judgment  of  foreign  courts;  Griffin  v. 
Reynolds,  17  How.  611, 15  L.  Ed.  230,  arguendo. 

Aotliorlty  given  agent  to  transact  bnslnesB  must  be  presomed  to  be  to 
tnmsact  It  according  to  laws  of  place  where  It  Is  to  be  done. 

Cited  in  Condit  v.  Baldwin,  21  N.  Y.  221,  78  Am.  Dec.  138,  where  act 
of  agent  in  exacting  bonus  as  condition  of  making  loan,  held  not  to  make 
contract  usurious  as  to  principal;  to  same  effect,  dissenting  opinion  in 
Bell  V.  Day,  32  N.  Y.  169 ;  Lyon  &  Co.  y.  Kent,  45  Ala.  664 ,  Davis  v.  Bemis, 
40  N.  Y.  454,  arguendo. 

Batlficatlon  of  acts  of  agent,  previously  unantborlzed,  most,  In  order  to 
bind  principal,  be  with  full  knowledge  of  all  material  facts. 

Approved  in  Oxford  Lake  L.  v.  First  Nat.  Bank  of  Pensacola,  40  Fla. 
359,  24  South.  483,  following  rule;  In  re  Charles  R.  Partridge  Lumber  Co., 
215  Fed.  977,  holding  person  buying  bonds  from  agent  employed  only  to 
discount  promissory  notes  is  bound  by  the  special  authority  conferred  on 
agent  and  cannot  recover  in  suit;  In  re  Charles  R.  Partridge  Lumber  Co., 
215  Fed.  978,  holding  where  agent  failed  to  notify  his  principal  of  all 
the  facts  concerning  a  sale  of  bonds,  the  principal  cannot  be  said  to  have 
ratified;  Henry  ▼.  Lane,  128  Fed.  255,  holding  where  defendant  gave  agent 
power  to  contract  within  sixty  days  for  sale,  of  land  on  stated  conditions, 
and  agents  signed  contract  but  sent  no  copy  to  defendant  and  immediately 
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on  receipt  of  deed  for  his  signaturQ  imd  copies  of  notes  and  mortgage  to 
be  given  by  purchaser  he  telegraphed  that  purchaser  mast  accept  different 
deed  an4  description,  which  was  refused,  telegram  not  ratification  of 
conti'act  in  all  other  respects;  W.  L.  Wells  Co,  v.  Avon  Mills,  118  Fed. 
194,  holding  debtor  of  trading  corporation  who  pleads  payment  on  sub- 
scriptiwEi  to  stock  of  another  corpo^ration  by  manager,  by  authority  of  its 
pr^ident,  as  payment  on  his  debt  has  burden  of  showing  subscription 
authorized  by  company  or  that  payment  was  ratified;  Valley  Bank  of 
Phoenix  v.  Brown,  9  Ariz.  314,  83  Pac.  363,  holding  where  bank  loaned 
money  of  depositor  wthout  telling  her  of  securities  for  loan,  she  could 
not  .be  held  to  have  ratified;  McGlassen  v.  Tyrrell,  5  Ariz.  54,  44  Pac.  1088, 
payee  of  note  does  not,  by  accepting  interest  paid  in  advance  to  {tgent, 
without  knowledge  that  it  was  advance  interest,  ratify  act  of  such  agent, 
so  as  to  discharge  surety  on  note ;  Lindow  v.  Cohn,  5  Gal.  App.  391,  90  Pac. 
487,  holding  where  mercantile  company  sends  second  order  of  goods  with- 
out  any  Tcnowledge  of  adjustment  made  by  its  agent  as  to  first  order,  it 
cannot  be  said  to  have  ratified;  Annan  v.  Hill  Union  Brewery  Co.,  59 
N.  J.  Eq.  420,  46  Atl.  566>  holding  agent  authorized  to  insure  property 
of  principal  has  no  authority  to  insure  in  mutual  company;  Wyhn  v. 
Grant,  166  N.  C.  53,  81  S.  E.  955,  holding  where  principal  did  not  confer 
authority  on  agent  to  collect  notes,  he  could  not,  without  special,  knowledge, 
be  said  to  have  ratified  their  acts;  C.  E.  Wise  &  Bro.  v;  Texas  Co.,  166 
N.  C.  619,  82  S.  E.  974,  holding  where  agent's  authority  is  revoked,  fraud 
of  agent  in  antedating  order  under  contract,  could  not  imply  ratification 
on  principal ;  Chapman  v.  First  Nat.  Bank,  72  Or.  497,  143  Pac.  632,  hold- 
ing authority  given  to  bank  to  loan  money  of  depositor  could  not  authorize 
president  of  bank  to  convert  money  to  his  own  use;  Fosha  v.  O'Donnell, 
120  Wis.  336,  97  N.  W,'427,  applying  principle  to  ratification  of  stipula- 
tions, of  attorney;  Bennecke  v.  Connecticut  Mut.  Life  Ins.  Co.,  105  U.  S. 
360,  26  L*  Ed.  992,  where  question  whether  insurance  company  had  ratified 
its  agents'  acts  was  at  issue;  McClelland  v.  Whiteley,  11  Biss.  450,  15 
Fed.  327,  execution  of  proxy  is  not  necessarily  a  ratitication  of  sub- 
scription for  stock  made  by  another;  P.  R.  M.  Co.  v.  D.  S.  &  G.  R.  Ry.  Co., 
7  Sawy.  67,  5  Fed.  858,  holding  ratification  of  acts  of  agent  by  board  of 
directors  of  corporation  does  not  bind  corporation  as  to  acts  of  agents 
of  which  directors  had  no  knowledge;  Harmon  v.  Smith,  38  Fed.  486, 
where  acts  of  minors  in  receipting  for  proceeds  of  sale  made  by  trustee 
was  held  not  to  be  a  ratification;  Wheeler  v.  North^Western  Sleigh  Co., 
39  Fed.  350,  holding  retention  of  proceeds  of  sale  of  stock  did  not  amount 
to  ratification  of  agents'  unauthorized  acts  done  in  connection  with  sale, 
Hitchcock  V.  McGehee,  7  Port.  562,  where  attorney  delegates  his  authority 
to  another,  who,  three  years  afterward,  informs  client  thereof  and  client 
expresses  no  dissent,  this  does  not  raise  presumption  of  ratification;  Lyon 
V.  Tarns,  11  Ark.  205,  reaffirming  rule;  McCracken  v.  San  Francisco,  16 
Cal.  626,  where  common  council  acted  without  full  knowledge;  Nichols  v. 
Bruns,  6  Dak.  Ter.  33,  37  N.  W.  754,  accepting  benefits  of  fraudulent 
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representations  without  knowledge  of  such  representations  does  not  bind 
principal  ^  Hardeman  v.  Ford,  12  Ga:  208,  in  afi&rming  instructions  given 
by  trial  court;  Bannon  v.  Warfield,  42  Md.  42,  where  agent  deceived  prin- 
cipal ad  to  certain  material  facts;  Humphrey  v.  Havens,  12  Minn.  315, 
where  principal  had  no'  knowledge  of  certain  material  facts  till  long  sub- 
sequent to  time  of  alleged  ratification;  Jackson  v.  Badger,  35  Minn.  54, 
26  N.  W.  909,  principal  cannot  be  held  to  have  ratified  contract  ot  sale 
in  absence  of  knowledge  on. his  part  of  unauthorized  terms  therein;  Yellow 
Jacket  Min.  Co.  v.  Stevenson,  5  Nev.  229^  where  president  of  mining  corpo- 
ration, without  authorization,  leased  mining  ground;  Edwards  v.  Carson 
Water  Co.,  21  Nev.  483,  490,  34  Pac.  386,  388,  and  Gulick  v.  Grover,  33 
N.  J.  L.  471,  97  Am.  Dec.  735,  where  unauthorized  act  of  agent  in  making 
accommodation  note  in  principal's  name  was  held  not  ratified  by  subse- 
quent acts  of  principal;  Nixon  v.  Palmer,  8  N.  Y.  401,  where  question 
whether  principal  had  ratified  agent's  act  in  accepting  a  bill  of  exchange 
was  at  issue;  Seymour  v.  Wyckoff,  10  N.  Y.  224,  where  agent,  commission 
qierchant^  sold  article  consigned  to  him  and  substituted  another  like 
article  in  its  place;  Smith  v.  Tracy,  36  K.  Y.  86,  mere  ijBceipt  by  principal 
of  proceeds  of  sale  of  his  property,  in  ignorance  of  unauthorized  war- 
ranty by  agent,  is  not  a  ratification*  of  it ;  Baldwin  v.  Burrows,  .47  N.  Y. 
212,  following  rule ;  Johnson  v.  Royster,  88  N.  C*  196,  wher^  it  appeared 
principal  was  not  fully  informed  of  matters  to  which  he  gave  his  assent; 
Porter  v.  Patterson,  15  Pa.  St.  235,  applying  rule  to  consignor  and  agent; 
Wright  V.  Burbank,  64  Pa.  St.  251,  where  acts  were  held  to  be  evidence 
of  ratification;  Walker  v.  Walker,  5  Heisk,  429,  where  principal  did 
not  act  with  full  knowledge  of  all  facts;  Halsey  v.  Monteiro,  92  Va.  587, 
24  S.  £.  260,  to  si^e  effect ;  Ladd  v.  Hildebrant,  27  Wis.  144,  9  Am.  Rep. 
450,  where  acts  of  wijfe  were  held  not  to  be  a  ratification  of  unauthorized 
acts  of  husband  claiming  to  act  as  her  agent;  Oxford  Lake  Line  v.  First 
Nat.  Bank,  40  Fla.  359,  24  Sout^i.  483;  following  rule;  Bloomfield  v.  Charter 
Oak  Bank,  121  U.^  S.  135,  30  IL  Ed.  929,  7  Sup.  Ct.  a72.  Westerly  etc.  Co. 
V.  Town  of  Westerly,  80  Fed.  621,  arguendo;  The  Joseph  Grant,  1  Biss. 
197,  Fed.  Cas.  7538,  as  to  power  of  agent  of  limited  powers  to  bind  his 
principal;  Perkins  v.  Currier^  3  Wood.  &  M.  86,  Fed.  Cas.  10,985,  as  to 
what  actions  amount  to  ratification;  Starr  v.  Galgate  Ship  Co.,  68  Fed. 
243,  29  U.  S.  App.  599,  as  to  what..ampunts  to.  waiver  of  condition  in.  a 
contract;  Seeley  v.  North,  16.  Conn.  97,  State  v.  Southwestern  R.  R?  Co., 
70  Gs.  24,  Howard  v.  Carpenter,  H  Md.  280,  Adams  Express  Co.  v.  Trego, 
35  Md.  69,  Vick  v.  Mayor,  1  How.  (Miss.)  447,  31  Am.  Dec.  186 j  Bank 
v.  Gay,  63  Mo.  41,  21  Am.  Rep.  435,  Marshall  v.  Hann,  17  N.  J.  L.  431,  and 
Smith  V.  Kidd,  68  N.  Y.  142,  23  Am.  Rep.  165,  arguendo;  Scott  v.  John- 
souy  5  Heisk.  654,  holdipg  further  as  to  necessity  of  ratification  being  clear 
and  definite;  Commercial  Bwik  v.  Jones,  18  Tex.  827,  arguendo. 

Distinguished  in  Thompson  v.  Murphy,  60  W.  Va.  51,  6  L.  R,  A.  (N.  S.) 
811,  53  S.  £.  j911,  where  agent  acted  without  scope  of  his  authority,  ratifica- 
tion eannot  be  imputed  to  prineipali.  where  it  had  no  knowledge  of  agent's 
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acts;  dissenting  opinion  in  Roberts  v.  Hilton  Land  Co.,  45  \Tash.  472,  BS 
Pac.  948y  majority  holding  acceptance  of  part  of  purchase  price  is  ratifica- 
tion of  sale  made  by  agent,  even  though  agent  only  had  authority  to  find 
purchaser;  Cadwell  ▼.  Meek,  17  IlL  227,  it  appearing  principal  acted  with 
full  knowledge  of  material  facts;  Williams  v.  Merritt,  23  IlL  576,  where 
principal,  by  long  acquiescence,  was  held  estopped  from  denying  ratification. 

Accord  and  satisfaction.    Note,  100  Am.  St.  Bep.  405. 

Performance  by  broker  of  contract  to  find  purchaser  or  effect  ex- 
change.   Note,  44  L.  B.  A.  618. 

Domicile  of  wife  for  purpose  of  divorce  suit.    Note,  16  L.  B.  A.  498. 

Miscellaneous.  Cited  in  Mitchel  v.  United  States,  9  Pet.  732,  9  L.  Ed. 
291,  as  recognissing  the  civil  law;  Ennis  v.  Smith,  14  How.  429,  14  L.  Ed. 
485,  as  to  foreign  laws  being  received  in  evidence  when  officially  pub- 
lished; Hallum  V.  Dickinson,  47  Ark.  124,  14  S.  W.  478,  as  to  what  record 
of  judgment  should  contain,  in  action  on,  against  plea  of  nul  tiel  record; 
Lockwood  V.  Crawford,  18  Conn,  371,  not  in  point;  Mason  v.  Wait,  <4 
Scam,  133,  to  what  point  not  clear. 

9  Pet.  632-662,  9  !■.  Ed.  256,  UYZNGBTON  ▼.  8T0BT. 

District  Court  for  Iioulslana,  pilor  to  act  of  May  26,  1824,  was  required 
to  proceed  in  equity  according  to  the  same  principles,  rules  and  usuages  as 
are  administered  in  United  States  Circuit  Courts. 

Cited  in  Neves  v.  Scott,  13  How.  272,  14  L.  Ed.  142,  as  to  chancery 
jurisdiction  of  Federal  courts  being  the  same  in  all  States. 

Bamedies  in  Federal  courts  are  to  be  according  to  tiie  pxincij^es  of  com- 
mon law  and  equity  as  distinguished  and  defined  in  England. 

Approved  in  Ensley  Development  Co.  v.  Powell,  147  Ala.  305,  40  South. 
139,  holding  Circuit  Court  had  jurisdiction  in  chancery  to  appoint  re- 
ceiver for  insolvent  corporation ;  Bowdish  v.  Metzger,  71  Kan.  754,  81  Pac. 
484,  where  petition  in  suit  to  quiet  title  is  sufficient  except  that  it  does 
not  plead  title  under  which  defendants  claim,  but  states  that  its  nature 
and  extent  is  unknown,  and  prays  its  disclosure,  it  states  good  cause  of 
action  for  discovery  and  relief;  Greten  v.  Creighton,  23  How.  105,  16  L.  Ed. 
423,  these  remedies  are  to  be  exercised  uniformly  throughout  the  United 
States,  and  cannot  be  modified  by  State  legislation;  to  same  effect  in 
Watts  V.  Camors,  115  U.  S.  362,  29  L.  Ed.  409,  6  Sup.  Ct.  95,  and  Kirby  v. 
Lake  Shore  R.  R.  Co.,  120  U.  S.  138,  SO  L.  Ed.  573,  7  Sup.  Ct.  434;  Howard 
V.  Selden,  4  Hughes,  310,  5  Fed.  473,  holding.  Federal  court,  as  court 
of  equity,  having  jurisdiction  of  parties  before  it,  had  jurisdiction  to 
grant  prayer  of  petition  where  both  petitioning  and  respondent  sureties 
defendant  were  residents  of  same  State;  American  Assn.  v.  Eastern  Ken- 
tucky Land  Co.,  68  Fed.  722,  holding  Federal  court  of  equity  cannot  enter- 
tain a  suit  for  partition  of  lands  where  the  plaintiff's  title  is  denied, 
although  a  State  statute  permits  courts  of  equity  to  take  cognizance  of 
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qneationa  of  title  in  partition  suits;  Walker  v.  Hunt,  2  W.  Va.  495,  98 
Am.  Dec.  780,  as  to  equity  jurisdiction  of  Federal  courts,  being  independent 
of  local  State  law;  Barber  y.  Barber,  21  How.  592,  16  L.  Ed.  229,  Breeden 
V.  Lee,  2  Hughes,  488,  Fed.  Gas.  1828,  Bell  v.  Chicago  etc.  R.  R.  Co.,  34  La. 
Ann.  794;  arguendo;  Brown  v.  Kalamazoo  Cir.  Judge,  75  Mich.  13  Am.  St. 
R^.  440,  5  L.  B.  A.  (N.  S.)  228,  42  N.  W.  828,  as  to  confounding  legal 
and  equitable  jurisdiction  of  Federal  courts;  Kerr  v.  Woolley,  3  Utah,  464, 
24  Pac.  834,  as  to  powers  of  courts  of  equity. 

Act  of  May,  1821,  prescilUng  procedure  In  dTll  causes  in  Federal  courts 
in  Trf>nlKlana  proTides  tbat  it  flhall  be  conformable  to  laws  directing  mode  of 
procedure  in  District  Courts  of  said  State. 

Cited  in  Story  v.  Livingston,  13  Pet.  369,  10  L.  Ed.  205,  reaffirming  rule. 

Since  there  are  no  State  laws  in  Louisiana  regulating  the  practice  in 
•qvity  causes,  the  law  of  1824  does  not  apply  to  a  case  of  chancery  jurisdic- 
tion,  ai|d  Federal  courts  in  that  State  are  bound  to  adopt  modes  of  proceeding 
authorised  under  acts  of  Congress. 

Cited  in  Qilmer  v.  Poindezter,  10  How.  267,  13  L.  Ed.  415,  as  authority 
for  holding  the  distinction  in  procedure  between  law  and  equity  is  rec* 
ognized  in  Federal  courts;  Jones  v.  McMasters,  20  How.  22,  15  L.  Ed.  811, 
holding,  in  court  of  law,  where  grant  from  government  is  regular  in  form, 
it  is  not  proper  to  inquire  into  the  voidability  of  the  grant  from  equitable 
considerations;  Loring  v.  Downer,  McAlL  363,  Fed.  Cas.  8513,  an  equitable 
right  cannot  be  enforced  in  a  common-law  forum,  and  as  a  legal  right,  on 
the  equity  side  of  the  District  Court.     . 

Adoption  by  Federal  courts  of  remedies  created  by  State  statutes. 
Note,  18  L.  R.  A.  866.      * 

Questions  of  State  law  as  to  which  State  court  decisions  must  be  fol- 
lowed in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  448. 

If  any  part  of  UU  be  good,  a  demuzrer  to  the  whole  will  be  overruled. 
Approved  in  St.  Louis  etc.  R.  Co.  v.  Allen,  181  Fed.  723,  where  rail- 
road sought  to  enjoin  acts  of  Arkansas  railroad  commission;  Maeder  v. 
Buffalo  Bill's  Wild  West  Co.,  132  Fed.  282,  applying  rule  where  necessary 
party  not  made  defendant  in  suit  to  set  aside  conveyance;  Burke  v.  Josiah 
Morris,  etc.  Co.,  121  Ala.  130,  25  South.  761,  holding  demurrer  to  bill  for 
relief  and  discovery  in  its  entirety  properly  overruled  where  it  is  suffi- 
cient for  relief;  Morton  v.  Harrison,  111  Md.  541,  75  Atl.  338,  holding 
plea  in  bar  on  account  of  judgment  in  another  suit  will  be  overruled, 
where  it  is  shown  the  issues  are  different ;  Heath  v.  Erie  Ry.  Co.,  8  Blatchf . 
407,  412,  Fed.  Cas.  6306,  where,  for  this  reason,  demurrer  was  not  sus- 
tained; Savannah  Ry.  v.  Jacksonville  Co.,  79  Fed.  38,  52  U.  S.  App.  58, 
holding  sustaining  demurrer  when  part  of  bill  was  good  was  error;  Currier 
T.  Concord  Railroad  Co.,  48  N.  H.  331,  reaffirming  rule;  Powell  v.  Spauld- 
ing,  3  G.  Greene,  467;  some  changes  in  bill  being  ^rue  and  entitling  com- 
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plainant  to  relief,  demurrer  to  whole  should  be  overruled;  Edwards  y. 
Bay  State  Gas  Co.,  91  Fed.  947,  following  rule;  Winnipissiogee  Co.  V. 
Worster,  29  N.  II.  445,  to  effect  that  court  of  equity  will  sustain  bill  when 
any  substantial  part  thereof  falls  within  its  jurisdiction. 

Miscellaneous.  Cited  in  Gaines  v.  Relf,  15  Pet.  14,  lO.L.  Ed.  644,  and 
Stevens  v.  Baker,  1  Wash.  Ter.  320,  as  coiitaining  discussion  and  review 
of  authorities  on  question  of  equity  powers  of  Federal  courts  in  Louisiana; 
Phillips  V.  Preston,  5  How.  289,  12  L.  Ed.  157,  Fisher  v.  Scholte,  30  Iowa, 
222,  and  Farve  v.  Graves,' 4  Smedes ^  M.  711,  not  in  point;  Mussina  v. 
Ailing,  11  La.  Ann.  572,  as  reluctantly  holding  Federal  courts  in  Louisiana 
have  equity  powers. 

9  Pet.  663-e81«  9  L.  Ed.  266,  WIKN  ▼.  PATTERSON. 

After  lapse  of  tmrty  years  the  witnesses  to  a  deed  are  presumed  to  be 
dead. 

Cited  in  Willsori  v.  Betts,  4  Denio,  210,  arguendo. 

Deed  over  tlirty 'years  'Old  sbenld  be  adtnitted  as  evidence  witbout  proof 
of  genuineness  when  coming  from  custody  of  proper'  pMty  claiming  under  it. 

Cited  in  Applegate  v.  Lexington  Min.  Co.,  117  U.  S.  ^64,  29  L.  Ed.  894, 
6  Sup.  Ct.  745,  and  Dodge  v.  Briggs,  27  Fed.  171,  where  re6ord  showed 
but  one  witness  to  deed,  but  recorder  was  dead,  so  that  irregularity  could 
not  be  explained ;  McCle§]sey  v.  Leadbetter,  1  Ga.  558,  applying  rule  to  coil- 
firmation  of  a  deed  of  gift ;  Ammons  v.  Dwyer,  78  Tex.  646,  15  S.  W.  1051, 
arguendo.  ^ 

What  constitute  ''ancient  deeds"  in  the  United  States,  and  when  they 
are  admissible  in  evidence.    Note,  9  Am.  St.  Kep.  ^2,  304. 

Where  original  deed,  over  thirty  years  old,  Was  lost,  but  the  register 
swore  to  having  recorded  it  and  to  its  genuineness^. a  copy  of:  his  record  is  ad- 
missible. V 

Approved  in  McCarty  t.  Johnson,  20  Tex.  Civ.  I91,  49  S.  W.  1101,  ad- 
mitting certified  copy  of  record  of  deed  though  record  invalid,*  because 
execution  of  deed  was  ncA  proved  so  as  to  entitle  it  to  registration,  upon 
proof  of  loss  of  original* 

The  copy  of  a  copy  is  admissible  as  secondary  evidence  when  it  is  the 
highest  proof  in  existence,  and  the  second  copy  has  hieen  compared  with  the 
first  and  that  with  the  original. 

Approved  in  Hagey  v.  Schroeder,  30  Ind.  App.  153,  65  N.  E.  599,  holding 
where  original  contract  lost  and  after  proper  foundation  plaintiff  having 
testified  as  to  contents,  subsequent  ladmissioQ  of  what  witness  testified 
was  an  exact  copy  of  contract  ma4e  by  him  before  original  was  made  was 
not  error;  Cornett  v., Williams,  20  Wall.  246,  22  L.  Ed.  267,  where  copy 
of  an  officially  certified  copy  of  a  record  was  admitted,  the  original  record 
having  been  destroyed;  Arthur  v.  Gayle,  3d  Ala.,  26,8,  and  Briggs  v.  Hen- 
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derson,  49  Mo.  535,  536,  wliere'  exidtence  and  loss  of  deed  being  shown,  a 
copy  prpperly  certified  was  admitted;  Cameron  v.  Peck,  37  Conn.  558, 
where  copy  of  letter  made  by  letter-press  was  admitted,  the  original  hay- 
ing been  sent  to  defendant  and  he  denying  that  it  was  in  his  possession ; 
Goodrich  v.  Weston,  102  Mass.  S64,  3  Am.  Bep.  471,  where  a  copy  of  a 
press  copy  was  admitted;  Forsaith  y.  Clark,  21  N.  H.  418,  419,  holding  the 
copy  of  1^  charter  of  a  town  duly  recorded  in  the  town  jcecords  and  prop- 
erly certified,  is  admissible  in  evidence  to  prove  ehail^r;  Howe  v.  Taylor, 
9  Or.  293,  where  both  original  and  copy  having  been  destroyed,  parol  evi- 
dence ad  to  contents  of  copy  was  admitted;  Kelly  v.  Cargill  Co.,  7  N.  D. 
346,  75  N.  W.  265,  where  stubs  of  wheat  tickets,  when  held  proper  evi- 
dence to  show  amount  of  wheat  purchased;  Halderman  y.  Halderman, 
Hempst.  560,  Fed.  Cas.  5909,  arguendo;  Shelton  v.  Armor,  13  Ala.  652,  as 
to  when  copy  of  record  is  admissible  a^  evidence;  Sharp  v.  Lockwood,  12 
Conn.  159,  arguendo;  Hobfcs  v.  Beard,  43  S.  C.  379,  21  S.  E.  309,  as  to 
secondary  evidence;  also,  McCarty  v.  Johnson  (Tex.  Civ.  App.),  49  §,  W. 
1101,  to  same  effect. 

Distinguished  in  Lyon  v.  Boiling,  14  Ala.  759,  48  Am.  Dec,  125,  where 
it  was  not  shown  that  original  record  was  lost  or  destroyed;  Watson 
V.  Tindal,  24  Ga.  502,  71  Am,  Dec..  144>  where  there  was  no  evidence 
that  there  had  been  an  original;  Wendell  v,  Abbott,  43  N.  H.  74,  case  of 
an  office  copy  of  a  deed  which  was  not  authorized  to  be  recorded ;  State 
v^  Cohen  (Iowa),  78  N.  W.  859,  holding,  in  prosecution  for  arson,  a  copy 
of  copy  of  insurance  policy  covering  burden  property  is  inadmissible  as 
secondary  evidence,  where  no  reason  is  shown  for  not  introducing  the  copy 
from  the  original. 

Necessity  for  calling  subscribing  witnesses  to  prove  attested  instru- 
ments.   Note,  35  L.  B.  A,  343. 

Limitations  of  evidence  to  handwriting.    Note,  64  L.  B.  A.  806. 

Opinion  evidence  as  to  ancient  signature.    Note,  36  L.  B.  A.  (K",  S.) 
163. 

Kinds  of  secondary  evidence  in  respect  to  lost  instrun^ent.    Note^ 
11  E.  B.  0.  506. 

Presumption  of  due  execution  of  document  bearing  seal  of  govern- 
ment.   Note,  11  E.  B.  0.  513. 

Grant  of  land  lying  partly  within  the  Indian  boundary  is  bad  as  to  such 
part,  bnt  valid  as  to  part  Vying  witbout. 

Cited  in  Mitchel  r.  United  States,  9  Pet.  733,  9  L.  fed.  291,  to  grant  made 
by  Indians,  whitsh,  it  was  claimed,  overlapped  lands  which  they  did  not 
own;  Wallace  v.  Harris,  32  Mich.  401,  where  grant  by  husband  included 
homestead  which  could  not  be  granted  without  consent  of  wife ;  Howell  v. 
Cdgar,  3  Scam.  419,  arguendo. 

Miscellaneous.    Cited  in  Bowman  v.  McLaughlin^'  45  Miss.  488,  not  in 
XK>iJit. 
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9  Pet.  682-^91,  9  L.  Bd.  278,  TJNITBD  STATES  ▼.  BBia  BUBDBTT. 

When  agency  ie  proved,  repreeentatlone  of  agent  of  acts  witbin  scope 
of  Ills  antboiity,  forming  part  of  res  gestae,  may  be  proved. 

Cited  in  Latham  ▼.  Pledger,  11  Tex.  446,  arguendo. 
Declarations  and  acts  of  agents.    Note,  131  Am.  St.  Bep.  336. 

No  IndiTidoal  shonld  be'  pnnidied  for  a  violation  of  revenue  laws,  where 
penalty  inflicted  is  forfeiture  of  property,  unless  olfense  shall  be  established 
beyond  a  reasonable  doubt. 

Approved  in  United  States  v.  Thompson,  189  Fed.  841,  holding  revenue 
laws  are  not  penal,  and  consequently  should  not  be  construed  strictly; 
Atchison  etc.  Ry.  Co.  v.  United  States,  172  Fed.  197,  27  L.  B.  A.  (N.  S.) 
756,  96  C.  C.  A. -646,  holding  action  for  violation  of  United  States  safety 
appliance  act  is  a  criminal  proceeding,  and  court  cannot  direct  a  verdict; 
United  States  v.  ^linois  Cent.  R.  Co.,  156  Fed.  187,  holding  violations  of 
safety  appliance  act  (U.  S.  Comp.  Stats.  1901,  p.  3174)  are  criminal  in 
their  nature,  and  must^be  proven  beyond  reasonable  doubt;  dissenting 
opinion  in  Paine  v.  Foster,  9  Okl.  283,  60  Pac.  31,  majority  determining 
rights  arising  over  contest  between  homesteader  and  town-site  settler; 
UnitedJStates  v.  Shapleigh,  54  Fed.  131, 12  U.  S.  App.  26,  a  suit  to  recover 
damages  and  forfeiture  prescribed  for  presenting  a  false  claim  against  the 
United  States;  United  States  v.  Sciota,  27  Fed.  Cas.  990,  arguendo. 

Modified  in  Lilienthars  Tobacco  v.  United  States,  97  U.  S.  272,  24  L.  Ed. 
907,  holding,  as  to  amount  of  proof,  in  cases  of  information  in  Tftm  rule 
is  same  as  in  civil  causes;  Three  Thousand  Eight  Hundred  and  Eighty 
Boxes  V.  United  States,  9  Sawy.  302,  23  Fed.  394,  when  evidence  is  suffi- 
cient to  show  probable  cause,  in  cases  of  information  to  condemn-  smuggled 
goods,  burden  of  proof  is  on  claimant  to  show  innocence  of  transaction. 

Distinguished  in  United  States  v.  Regan,  232  U.  S.  49,  58  L.  Ed.  499,  34 
Sup.  Ct.  213,  holding  violation  of  contract  labor  provisions  of  immigration 
act  (U.  S.  Comp.  Stats.  Supp.  1911,  p.  9,  49$)  is  a  civil  wrong,  and  a  prepon- 
derance of  evidence  only  is  necessary;  The  Good  Templar,  97  Fed.  652, 
holding  proceedings  under  Rev.  Stats.,  §  4377,  for  forfeiture  of  vessel  and 
cargo  for  smuggling,  being  civil  suit,  government  need  only,  prove  allega- 
tions of  libel  by  preponderance  of  evidence. 

Suit  for  statutory  penalty  as  civil  or  criminal  prosecution.    Note,  27 
L.  R.  A.  (N.  S.)  748. 

9  Pet.  692-703,  9  Ii.  Ed.  276,  UBTETIQUE  ▼.  jyAKBEL. 

In  general,  a  passport  granted  by  the  Secretary  of  State  is  not  evidence 
in  a  court  of  justice  that  person  to  whom  it  was  given  is  a  citisen  of  the 
United  SUtes. 

Approved  in  EdscU  v.  Mark,  179  Fed.  293,  103  C.  C.  A.  121,  holding 
passport  in  hands  of  Chinese  seeking  admission  is  not  evidence  of  citizen* 
ship;  In  re  Gee  Hop,  71  Fed.  276,  proceeding  to  determine  right  of  Chinn- 
man  to  citizenship. 
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Dlstrlet  Court  hu  lUtht  to  deddo  on  iti  own  Jnxlsdietlon  and  to  remand 
caiuio  to  State  court  if  anfllcient  ground  for  removal  be  not  shown. 

Cited  in  Galvin  v.  Boutwdl,  9  Blatchf .  470,  Fed.  Cas.  5207,.  following 
rule. 

9  Pet.  704--710,  9  L.  Ed.  280,  EZ  PABTB  BOLBUSK. 

Jnrlfldietion  of  Sninreme  Court  in  Habeas  corpus  Is  appellate,  and  on  ap« 
plication  for,  its  power  to  award  must  be  shown. 

Cited  in  In  re  Kaine,  14  How.  119, 14  L.  Ed.  851,  where  writ  was  denied 
beeanse  matter  was  not  presented  as  proceeding  on  appeal;  Ex  parte 
Vallandigham,  1  Wall.  253, 17  L.  Ed.  598,  in  determining  whether  Supreme 
Court  has  power  to  review  by  certiorari  proceedings  of  military  commis- 
sion; dissenting  opinion  in  Coleman  v.  Tennessee,  97  U.  S.  539,  24  L.  Ed. 
1130,  as  to  decision  of  judge  of  Circuit  Court  being  final  in  habeas  corpus 
proceedings;  King  v.  McLean  Asylum,  64  Fed.  347,  21  U.  S.  App.  481, 
26  Ik'  B.  A.  792,  as  to  constitutional  limitations  against  the  issue  of  writs 
of  habeas  corpus  by  Supreme  Court;  Hyatt  v.  Allen,  54  Cal.  364,  arguendo. 

A  discharge  upon  a  habeas  corpus  does  not  protect  the  party  ftom  arrest 
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vnder  other  process  for  the  same  olfense. 

Approved  in  In  re  Begeron,  136  Cal.  299,  68  Pac.  775,  holding  release  on 
habeas  corpus  of  prisoner  charged  with  felony  whose  application  to  trial 
court  was  refused  not  bar  to  further  prosecution;  Benson  v.  Palmer,  31 
App.  D.  C.  571,  17  L.  B.  A.  (N.  S.)  1247,  holding  discharge  of  prisoner  on 
habeas  corpus  proceeding  for  want  of  jurisdiction  in  extradition  does  not 
bar  his  arrest  when  jurisdiction  does  exist;  In  re  White,  45  Fed.  239, 
following  rule;  In  McConologue 's  Case,  107  Mass.  171,  discharge  conclu- 
sively settles  that  party  was  not  liable  to  be  held  under  the  thep  existing 
state  of  facts;  Barbee  v.  Weatherspoon,  88  N.  C.  21,  holding  party  set  at 
large  under  writ,  upon  ground  that  judgment  of  imprisonment  was  void 
for  want  of  jurisdiction,  may  be  rearrested  for  same  cause  under  process 
of  court  having  jurisdiction;  Holmes  v.  Jennison,  14  Pet.  623,  625,  626, 
628, 10  It.  Ed.  624,  625,  626,  627,  arguendo. 

Distinguished  in  In  re  Crow,  60  Wis.  358,  360,  362,  19  N.  W.  716,  717, 
718,  while  a  judgment  of  discharge  remains  unreversed,  no  order  for  re- 
arrest and  imprisonment  for  same  cause  can  be  made. 

Porf eitnre  of  recognisance  does  not  relieve  party  from  liability  to  arrest 
or  to  answer  to  indictment. 

Approved  in  State  v.  8chenck,  138  N.  C.  564,  49  S.  £.  918,  holding  bail 
bond  liable  for  fine  where  accused  did  not  pay  it;  Kimes  v.  Showalter,  68 
W.  Va.  546,  70  S.  £.  274,  holding  court  had  right  to  rearrest  accused  on 
forfeiture  of  recognizance  before  judgment  against  him  in  bastardy  pro- 
ceedings; United  States  v.  Murphyi  82  Fed.  901,  as  to  nature  of  recogni- 
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:  Miscellaneoufl.  Cited  in  In  re  Barms,  136  U/  8.  601,  613,  34  L.  £d.  505, 
509,  s.  c,  42  Fed.  116, 125,  Fed.  Cas.  1061;  The  British  Prisoners,  1  Wood. 
&  M.  69,  Fed,  Cas,  12,734. 

9  Pet.  711-763,  9  Ii.  ^d.  283,  MTTCHEL  v.  XmiTED  STATES. 

A  case  will  not  be  continued  for  the  pnrpoee  of  ohtalning  additional  docn- 
ments,  unless  the  court  is  satisfied  they  would  materially  affect  the  merits  of 
the  case. 

Distinguished  in  United  States  y.  Barber  Lumber  Co.,  169  Fed*  188, 
holding  United  States  will  be  allowed  to  enter  a  pleading  nunc  pro  tunc, 
after  default  has  been  entered,  only  on  imposition  of  terms. 

Appellate  court  can  act  on  no  evidence  Which  was  not  before  the  court 
below. 

Approved  in  McLaughlin  v.  Beyer,  181  Ala:  433,  61  South.  64,  holding 
lower  court  will  not  entertain  a  motion  to .  correct  a  judgment  after  an 
appeal  has  been  perfected;  dissenting  opinion  in  Swenson  v.  Walker,  3  Tex. 
110,  majority  holding  it  proper  to  consider  a  demiirrer  after  case  had  been 
put  to  jury  on  issues  of  fact  \  United  States  v.  Coe,  155  U.  S.  83,  39  L.  Ed. 
78,  15  Sup.  Ct.  18,  in  discussion  of  right  of  appeal  to  Supreme  Court;  disr 
senting  opinion  in  May  v.  May,  7  Fla.  251,  and  Boone  v,  Chile^  10  Pet. 
208,  9  L.  lad.  399,  arguendo.  \ 

Power  of  appellate  court  to  consider  evidence  not  produced  in  court 
below.    Note,  9  Ann.  Oaa.  951.  '         . 

Under  civil  law  copies  of  deeds  or  instruments  will  be  considered  as  or- 
iginals, when  original  is  made  a  public  record,  and  cannot  be  removed  from 
office. 

Approved  in  Hodge  v.  Palms,  117  Fed.  398,  holding  duly  authenticated 
copy  of. record  of  act, of  sale  from  records  of  parish  in  Louisiana,  where 
such  acts  are  authorized  to.  be  recorded  by  laws  of  Louisiana,  is  admissible 
to  prove  title  under  such  rule  where  original  lost;  Smith  y.  Townsend, 
Dall.  (Tex.)  571,  holding  copies  of  notarial  acts  will  be  regarded  as  orig- 
inals; McPhaul  V.  Laysley,  20  Wall.  284,  286,  22  L,  Ed.  347,  where  a  tcsti- 
monip  of  a  power  of  attorney,  executed  in  Texas  by  proper  Mexican 
authorities  in  1832,  was  admitted. 

Distinguished  in  Paschal  v.  Perez,  7  Tex.  361,  and  Titus  v.  Eambro, 
6  Tex.  212,  •  holding  a.  second  certified  copy  is  not  admissible  without 
accounting  for  the  testimonio  or  first  copy. 

The  inhabitants  of  conquered  or  ceded  territory  retain  all  the  rights  of 
property  which  have  not  been  taken  from  them  by  the  orders  of  the  con- 
queror, or  sovereign  who  acqtkires  by  cession. 

Approved  in  In  re  Chavez,  149  Fed.  75,  on  bankruptcy  of  husband  hav- 
ing only  community  estate,  claims  of  antenuptial  creditor  postponed  to 
those  of  community  creditors;  Pollard's  Heirs  v.  Kibbe,  14  Pet.  398,  10 
L.  Ed.  512,  applying  rule  to  inhabitants,  and  lands  acquired  by  United 
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States  from  Spain  by  cession  of  Florida;  LeitensdorfeV  v.  Webb,  20  How. 
178,  IB  L.  Ed.  891,  Mintnrn  v.  Brower,  24  Cal.  660,  Teschemacher  v.  Thomp- 
son,  18  Cal.  23,  79  Am.  Dec.  156,  and  Barnett  v.  feafnett  (N.  M.),  50  Pac. 
338,  applying:  rule  to  inhabitants  of  territory  acquired  from  Mexico;  Haw- 
kins V.  Filkind,  24  Ark.  307,  in  determining  r;ghts  of  citizens  q{  State  of 
Arkansas  after  close  of  Civil  War;  Hardy  v.  t)e  Leon,  5  Tex.  234,  to  in- 
habitants of  Texas  after  the  Revolution;  Strother  v.  Luc«8,  12  Pet.  440, 
9  L.  Ed.  1148,  and  Town  v.  De  Haven,  5  Sawy.  149,  Fed.  Cas.  14,113,  as  to 
duty  of  United  States  to  observe  ** possessory  rights"  of  settlers  under 
Or^on  treaty  of  1846 ;  Crj'^stal  Springs  Land  Co.  v;  Los  Angeles,  76  Fed.  163, 
as  to  right  of  property  of  inhabitants  of  ceded  territory  being  protected 
Irrespective  of  treaty  provisions ;  May  v.  Specht,  1  Mich.  189,  and  Ch^lotte 
V.  Chouteau,  25  Mo.  478,  arguendo. 

Modified  in  Fowler  v.  Smith,  2  Cal.  48,  where  a  strict  application  of  rule 
would  be  unjust,  laws  of  conquered  may  be  deemed  to  have  been  abrogated 
by  those  of  conqueror,  without  formal  act  abolishing.  ^ 

A  treaty  of  cession  Is  a  deed  or  grant  by  one  sovereign  to  anotbeci  and 
transfeis  such  rights  as  a  sovereign  owns. 

Cited  in  Holden  v.  Joy,  17  Wall.  247,  21  L.  Ed.  535,  in  determining  char- 
acter of  title  acquired  by  Cherokee  Indians  in  lands  granted  them  under 
treaty;  Coleman  v.  Doe,  4  Smedes  &  M.  48,  holding  legal  title  vests  in 
Indian  who  brings  himself '  within  provisions  of  treaty,  and  no  patent 
from  government  is  necessary;  Qaston  v.  Stott,  5  Or.  60,  where,  by  act  of 
Congress,  grant  was  made  to  State  of  swamp-lands ;  United  States  v.  Reese, 
5  Dill.  409,  Fed.  Cas.  16^37,  as  to  constitutional  right  of  Congress  to  in- 
terfere with  rights  under  tre.aties,  in  cases  not  political;  Courtright  v. 
Cedar  Rapids  R.  R.  Co.,  35  Iowa,  400,  as  to  .effect  of  grant  by  act  of 
Congress  as  a  conveyance. 

Wliere  grant  is  confirmed  on  advice  of  an  offlcec  ^responsihlflr  to  ^rown, 
tlie  presumption  is.  very  strong  that  everything  preceding  it  had-  been  lawfully 
done.  *  .    ** 

Cited  in  Ely  v.  United  States,  171  U.  S.  231,  48  L.  Ed.  147,  18  Sup, 
Ct.  845,  where  Mexican  grant  was  under  consideration* 

By  common  law,  the  king  has  no  right  of  entry  on  land  which  is  not  com- 
mon to  his  subjects. 

Approved  in  Mountain  Copper  Co.  v.  United  States,  142  Fed.  629,  gov- 
ernment suing  as  land  owner  to  enjoin  lawful  business  as  nuisance  has  only 
rights  of  individual  suitor;  Deseret  Water  etc.  Co.  v.  State,  167  Cal.  151, 
138  Pac.  983,  holding  where  California  has  declared  that  all.  lands  owned 
by  her  and  not  used  for  public  purpose  may  be  condemned  for  private 
nse^t  renders  itself  open  to  suit;  Brent  v.  Bank,  10  Pet.  614^  9  L.  Ed. 
555,  in  holding  United  States,  must  cotne  into  court  of  equity  as  other 
suitors;  United  States  v.  Beebe,  4  McCrary,  18,  17  Fed.  41,  holding  lapse 
of  time  may  be  good  defense  to  suit  brought  by  United  States;  United 
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States  v.  Ingate,  48  Fed.  253,  but  holding  laches  or  statute  of  limitations 
cannot  be  pleaded  as  defense  to  suit  by  United  States;  United  States  v. 
Hailey,  2  Idaho,  30,  3  Pac.  264,  holding,  where  statute  provides  no  recovery 
shall  be  had  from  estate  of  an  intestate  unless  it  be  shown  claim  was  pre- 
sented to  administrator,  United  States  must  come  into  court  as  other 
suitors;  Mintum  v.  Browe^,  24  Cal.  664,  arguendo. 

Ultimate  fee  of  land  in  British  provinces  in  North  America  was  in  tlie 
crown  and  its  grantees,  hut  subject  to  Indians'  right  of  possession. 

Cited  in  Minter  v.  Shirley,  45  Miss.  381,  to  such  lands  after  they  had 
passed  to  the  United  States,  holding  Indians,  while  in  possession,  are  re- 
garded as  quasi  proprietors;  Holden  v.  Joy,  17  Wall.  244,  21  L.  Ed.  534, 
and  Tush-Ho-Yo  v.  Barr,  45  Miss.  196,  as  to  Indian  title  to  lands  in  United 
States ;  Rhode  Island  v.  Massachusetts,  12  Pet.  733,  9  L.  Ed.  1264,  arguendo. 

Distingniished  in  Labardie  v.  United  States,  6  Okl.  416,  51  Pac.  671, 
Indian  sustaining  tribal  relations  is  subject  to  penalty  under  Act  Cong. 
June  4,  1868,  for  cutting  timber  on  reservatioii  for  speculative  purposes. 

Appears  to  Have  been  no  definite  boundary  between  either  English  or 
Spanish  and  Indians  of  East  Florida. 

Cited  in  United  States  v.  Fernandez,  10  Pet.  305,  9  L.  Ed.  485,  arguendo. 

Purchases  of  Indian  lands  made  at  Indian  treaties,  in  presence  of  and 
with  approbation  of  ofllcer  under  whose  direction  they  were  made,  and  by 
authority  of  crown.  United  States,  or  of  Spain,  gave  valid  title. 

Approved  in  Jones  v.  Meehan,  175  U.  S.  10,  44  L.  Ed.  53,  20  Sup.  Ct.  5, 
following  rule;  Chase  v.  United  States,  222  Fed.  597,  138  C.  C.  A.  117, 
holding  one  claiming  title  to  lands  of  Omaha  tribe  of  Indians  under  22 
Stat.  U.  S.,  c.  434,  p.  342,  could  not  defeat  title  of  one  claiming  under 
treaty  of  1865,  as  by  that  treaty  a  fee  simple  was  vested  in  allottee. 

The  laws  of  a  conquered  or  ceded  country  remain  in  force  till  altered  by 
the  new  sovereign. 

Cited  in  Strother  v.  Lucas,  12  Pet.  436,  9  L.  Ed.  1147,  applying  rule  to 
territory  acquired  from  France;  Hill  v.  Boyland,  40  Miss.  635,  and  Mc- 
Keegan  v.  McSwiney,  2  S.  C.  195,  to  the  Southern  States  at  close  of  Civil 
War;  Ward  v.  Broadwell,  1  N.  M.  85,  to  territory  acquired  from  Mexico; 
State  v.  Hall,  6  Ba'xt.  9,  aflSrming  right  of  conqueror  to  dispossess  legally 
constituted  officers  of  conquered  territory  and  appoint  others  in  their 
stead;  McMuUen  v.  Hodge,  5  Tex.  71,  to  Texas  after  its  secession  from 
Mexico;  dissenting  opinion  in  Livingston  v.  Story,  11  Pet.  395,  9  L.  Ed. 
763,  arguendo;  Scott  v.  Billgerry,  40  Miss.  134,  as  to  power  of  President  of 
United  States  to  create  a  government  for  conquered  territory. 

Spain  considered  the  right  of  Florida  Indians  in  lands  in  their  possession 
to  be  a  right  of  property  acquired  by  treaty. 
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Cited  in  Ifitcliel  ▼.  United  States,  15  Pet  84,  10  L.  Ed.  669,  arguendo. 
Distinguished  in  Breaux  v.  Johns,  4  La.  Ann.  143,  60  Am.  Dec.  558, 
as  to  Indians  in  Louisiana,  with  whom  there  were  no  treaties  on  this 
subject. 

\. 
Indians  in  Florida,  nnder  botb  Great  Britain  and  Spain,  held  a  right  of  ^ 

property  in  lands. 

Cited  in  liitehel  v.  United  States,  15  Pet.  80,  84,  10  L.  Ed.  668,  669, 
arguendo. 

The  length  of  time  required  in  order  to  presnme  a  grant  is  not  definite, 
tnit  depends  on  the  peculiar  circumstances  of  each  case.  y    > 

Cited  in  Hemdon  v.  Casiano,  7  Tex.  334,  Manchaca  v.  Field,  62  Tex.  141, 
where  deed  was  presumed. 

Orant  will  be  presumed  from  prescriptiTe  possession  of  Spanish  crown 
lands  for  forty  years. 

Cited  in  Pepper  v.  Dunlap,  9  La.  Ann.  141,  as  authority  for  holding 
property  could  be  acquired  by  prescription  against  crown  under  Spanish 
law. 

Miscellaneous.  Cited  in  Schoonover  v.  Osborne,  117  Iowa,  432,  90  N.  W. 
845,  construing  guaranty;  Strother  v.  Lucas,  12  Pet.  437,  438,  9  L.  ^d. 
1147,  1148,  not  in  point;  s.  c,  p.  457,  9  L.  Ed.  1155,  as  to  opinion  of  Su- 
preme Court  on  questions  of  "possession,"  "abandonment"  'and  "legal 
presumption  of  title";  Ex  parte  Sibbald,  12  Pet.  495,  9  L.  Ed.  1170,  as  an 
instance  where  special  mandate  was  issued ;  Rhode  Island  v.  Massachusetts, 
12  Pet.  737,  749,  9  L.  Ed.  1265,  1270,  not  in  point ;  Doe  v.  Eslava,  9  How. 
445,  13  L.  Ed.  210,  as  to  power  of  political  authorities  to  pass  on  titles  of 
inhabitants  of  ceded  territory;  Seneca  Nation  v.  Christy,  162  U.  S.  289,  40 
L.  Ed.  972,  16  Sup.  Ct.  830,  affirming  s.  c,  126  N.  Y.  143,  27  N.  E.  281, 
as  to  right  of  Indian  nation  to  maintain  action  for  injury  to  its  right  in 
land;  United  States  v.  Parrott,  McAll.  273,  Fed.  Cas.  15,998,  as  to  duty 
of  court  in  deciding  causes;  Innerarity  v.  Mims,  1  Ala.  670,  as  to  practice  > 
in  Spanish  colonies  in  making  grants  on  condition;  Le  Roy  v.  Dunkerly,  > 

54  Cal.  456,  without  particular  application;  Darden  v.  Lines,  2  Fla.  590, 
and  State  v.'  Kolsem,  130  Ind.  436,  14  L.  B.  A.  568,  29  N.  E.  595,  errone- 
oosly;  Sanborn  v.  Vance,  69  Mich.  226,  37  N.  W.  273,  for  what  point  not 
clear;  United  States  v.  Santistevan,  1  N.  M.  590,  as  containing  discussion 
of  Indian  policy  of  United*  States ;  Stoneroad  v.  Stoneroad,  158  U.  S.  252, 
39  L.  Ed.  970,  15  Sup.  Ct.  827,  as  a  citation  of  counsel  having  no  applica- 
tion to  case. 

9  Pet.  770-792,  9  I*.  Ed.  806,  POOLE  ▼.  NIXON. 

To  authorise  bill  of  review  for  newly  discovered  evidence,  it  must  be 
sihorwn  not  only  that  matter  is  new  but  that  it  could  not  have  been  discovered 
before  tn  the  exercise  of  reasonable  diligence. 
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Approved  in  Noble  v;  Crane,  40  App.  D.  C.  73,  denying  till  of  review 
Where  new  facta  alleged  might  have  been  discovered  before  by  exercise 
of  diligence. 

Who  is  entitled  to  file  bill  of  review.    Note,  Ann.  Oas.  19140, 126. 
Bills,  of  review  in  Federal  eonr^  for  newly  discovered  evidence.    Note, 

14  Ann.  Oas.  194,  195,  196. 
Bill  of  review  for  newly  discovered  evidence.    Note,  80  L.  Bb  A. 

(N.  S.)  1031, 1032,  1037, 1040. 
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10  Pet.  1-23,  9  L.  Ed.  325,  DtTBOIS  ▼.  HEFBUBK. 

Act  aatlioriziiig  redemiitioii  lands  sold  for  taxes  ahonld  receive  Ubml 
eonstniGtion;  anyone  can  redeem  wlio  has  any  right  in  land,  or  its  possession 
wlilch  can  be  deemed  an  estate  therein. 

Approved  in  Begole  v.  Bigelow,  213  Fed.  404,  130  C.  C.  A.  37,  Slade  v. 
Rose,  188  Fed.  751,  Roacli  v.  State,  148  Ala.  426,  39  South.  687,  Brasch  v. 
Mnmey,  99  Ark.  328,  Ann.   Gas.  1913B,  38,  138  S.  W.  460,  Clark  v. 
McClaugherty,  53  W.  Va.  379,  44  S.  E.  270,  and  Corbett  v.  Nutt,  10  Wall. 
475,  19  L.  Ed.  979,  all  following  rule ;  Bender  v.  King,  111  Fed.  65,  hold- 
ing purchaser  at  execution  sale  who  afterward  buys  land  at  tax  sale  not 
creditor  of  judgment  debtor  within  Mont.  Code  Civ.  Proc,  §  1235,  requir- 
ing redemptions  if  purchaser  is  also  creditor  having  prior  lien  to  pay 
amount  of  such  lien  in  order  to  affect  redemption;  Steele  v.  Dye,  81  Kan. 
290,  105  Pac.  702,  holding  "owner''  referred  to  tax  redemption  statute  is 
anyone  having  substantial  interest  in  premises;  Bentley  v.  Cavallier,  121 
La.  63,  46  South.  102,  holding  one  inr  possession  for  number  of  years  could 
redeem  from  tax  sale;  Hillis  v.  O'Keefe,  189  Mass.  140,  75  N.^.  148,  where 
complainant  claimed  land  under  deed  from  one  of  heirs  of  R.,  and  testi- 
fied he  had  been  on  land  and  paid  taxes  assessed  in  name  of  heirs  of  R., 
evidence   is  prima  facie  to  show  ownership  under   statute   authorizing 
owner  to  redeem  from  tax  sale;  Rogers  v.  Nichols,  186  Mass.  443,  71  N.  E. 
951,  upholding  statute  of  1902  providing  for  redemption  from  tax  sale  by 
tender  to  collector  instead  of  purchaser  at  sale,'  as  against  purchaser  after 
passage  of  act  for  taxes  assessed  prior  to  its  passage ;  Jackson  v.  Maddox, 
53  Tex.  Civ.  479,  117  S.  W.  185,  holding  widow  and  daughter  of  deceased 
owner  could  redeem;  White  v.  Straus,  47  W.  Va.  797,  35  S.  E.  844,  hold- 
ing' where  realty  sold  for  taxes  and  right  of  redemption  belongs  to  infant 
bj  reason  of  title  vested,  such  right  may  be  exercised  in  behalf  of  infant' 
during  minority  and  by  himself^ersonally  within  one  year  after  majority ; 
Barrett  v.  Holmes,  102  U.  S.  657,  26  L.  Bd.  293,  holding  right  of  entry  of 
m-« ,  (66) 
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one  claiming  lands  sold  for  nonpayment  of  taxes  barred  if  within  five 
years  he  neither  sues  for  nor  takes  possession  of  the  lands ;  Tracy  v.  Reed, 
13  Sawy.  628,  38  Fed.  73,  2  L.  B.  A.  778,  effect  of  stipulation  of  parties 
that  assessment  was  made  to  one  not  the  owner  was  a  waiver  of  the  con- 
clusiveness of  the  deed;  Lord  v.  Railroad  Co.,  15  Fed.  Cas.  889,  17  Wis. 
572,  holding  as  to  tax  sale  in  pursuance  of  the  statute  the  time  of  notice 
of  redemption  is  merely  directory ;  Schenck  v.  Peay,  21  Fed.  Cas.  684,  hold- 
ing a  lien  creditor  is  an  "owner"  for  the  purpose  of  redeeming  land  from 
tax  sale ;  Boyd  v.  Holt,  62  Ala.  298,  holding  court  cannot  change  the  mode 
or  conditions  upon  which  the  statute  makes  the  right  depend;  Black  v. 
Percefull,  1  Ark.  478,  not  allowing  "tenant  in  possession''  to  defend  against 
petition. for  confirmation  of  tax  sale;  Thome  v.  San  Francisco,  4  Cal.  149, 
holding  that,  without  express  authority,  neither  the  mayor  nor  commis- 
sioners of  funded  debt  can  redeem  city  lands  sold  under  executions; 
Henry  v.  Florida  etc.  M.  Co.,  38  Fla.  273,  21  South.  20,  holding  redemp- 
tion valid  though  holder  of  tax  sale  certificate  accepted  money  at  place 
different  from  that  provided  in  statute;  Mixon  v.  Stanley,  100  Ga.  377, 
28<  S.  E.  441,  holding  mortgagee  could  not  redeem  from  tax  sale ;  Adams 
v.  Beale,  19  Iowa,  68,  holding,  under  homestead  laws,  the  wife  of  a  "head 
of  a  family''  can  redeem  homestead  from  tax  sale;  Penn  v.  Clemans,  19 
Iowa,  380,  holding  purchaser  of  lands  in  gross  will  not  be  allowed  to  object 
to  a  redemption  by  parcels ;  Iowa  Homestead  Co.  v.  Webster  Co.,  21  Iowa, 
233,  holding  a  company  lacking  complete  evidence  of  title,  nevertheless 
had  acquired  a  taxable  interest  in  certain  lands;  Rice  v.  Nelson,  27  Iowa, 
152,  admitting  as  evidence  a  certificate  of  redemption  with  imperfect 
description  of  property;  Jacobs  v.  Porter,  34  Iowa,  347,  limiting  redemp- 
tion by  minor  after  attaining  majority  to  his  own  interest;  Annan  v. 
Baker,  49  N.  H.  171,  holding  "at  the  end  of  the  year"  means  after  the 
expiration  of  the  year  and  not  a  minute  before ;  Rich  v.  Palmer,  6  Or.  340, 
holding  part  owner  may  redeem  the  whole;  Patterson  v.  Brindle,  9  Watts, 
101,  holding  death  of  owner  is  not  such  a  revocation  of  power  as  to  in- 
validate redemption  of  land  by  agent;  dissenting  opinion  in  Martin  v. 
Snowden,  18  Gratt.  116,  majority  holding  if  tax  is  paid  or  tendered  by  any 
person  before  sale  it  is  void;  Danser  v.  Johnsons,  25  W.  Va.  385,  holding 
offer  to  pay  redemption  money  to  husband  of  purchaser  was,  under  the 
circumstances,  sufficient,  and  his  refusal  entitled  creditor  to  pay  same  to 
clerk;  Jones  v.  Collins,  16  Wis.  605,  holding  minors  acquiring  by  descent, 
previous  to  the  execution  of  the  deed,  equitable  interest  in  lands  sold  for 
taxes  can  redeem  after  attaining  majority;  Poling  v.  Parsons,  38  W.  Va. 
83,  18  S.  E.  380,  construing  statute  for  redemption  of  lands  sold  for  taxes 
liberally ;  Meyer  v.  Kuhn,  65  Fed,  714,  25  U.  S.  App.  174,  arguendo. 

An  offer  to  pay  tax  and  refusal  by  treasurer  to  receive  money  without 
teclmical  tender  will  enable  one  entitled  to  redeem  to  bring  suit,  ^ 

Approved  in  Hillis  v.  O'Keefe,  189  Ma8&.  141,  75  N.  E.  149,  where,  in 
suit  to  redeem  from  tax  sale,  court  found  that  plaintiff's  agent  offered 
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to  pay  defendant  what  was  due  him  on  last  day  allowed  for  redemption 
and  that  defendant  refused,  tender  waived. 

Validity  of  tax  sales  for  nonpayment  due  to  tax  offieeis'  mistake  or 
negligence.    Note,  20  L.  B.  A.  491. 

Miscellaneous.  Referred  to  in  Hephnm  v.  Dubois,  12  Pet.  374,  9  L.  Ed. 
U22. 

10  Pet.  24,  9  L.  Ed.  SSS,  OWINOS  ▼.  TIEBNAN. 

Where  cause  was  actually  docketed  when  contemporaneous  motions  to 
docket  and  dismiss  were  made  the  motion  to  docket  ought  to  he  allowed. 

Approved  in  Equitable  Life  Assur.  Soc.  v.  Tolbert,  146  Fed.  339,  where, 
owing  to  delay  in  payment  of  docket  fee,  writ  of  error,  though  lodged  with 
clerk  in  due  time,  was  not  filed  until  five  days  after  return  day,  motion 
to  dismiss  made  four  months  after  record  filed  denied ;  Blackburn  v.  Morri- 
son, 29  Okl.  514,  Ann.  Gas.  1913A,  623,  118  Pao.  404,  holding  motion  to 
dismiss  appeal  would  be  denied  if  record  was  filed  and  appeal  docketed 
before  motion  was  made;  Gwin  v.  Breedlove,  16  Pet.  285,  10  L.  Ed.  741, 
allowing  motion  to  reinstate  where  delay  of  plaintiff  in  making  motion 
did  not  operate  injuriously  upon  the  defendant;  Van  Rensselaer  v.  Watts, 
7  How.  785,  12  L.  .Ed.  913,  reaflfirming  rule ;  Sparrow  v.  Strong,  3  Wall. 
103,  18  L.  Ed.  49,  refusing  to  entertain  motion  to  dismiss  under  the  ninth 
rale ;  Andrews  v.  Thum,  64  Fed.  163,  21  U.  S.  App.  459,  holding  fact  that 
record  was  not  filed  in  appellate  court  by  or  before  the  return  day  is 
not  ground  for  dismissing  appeal  where  record  has  been  docketed  before 
motion  to  dismiss  was  made;  West  Chicago  St.  R.  R.  Co.  v.  Ellsworth,  77 
Fed.  665,  46  U.  S.  App.  603,  refusing  to  dismiss  cases  for  failure  to  docket 
in  time,  where  cause  has  been  actually  docketed  before  motion  is  made; 
Armijo  v.  Abeytia,  5  N.  M.  638,  25  Pac.  778,  refusing  to  penalize  appel- 
lant for  failure  to  file  transcript  in  due  time,  it  being  on  file  when  motion 
made. 

Practice   and   procedure   governing   transfer   of   causes   to   Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  850. 

10  Pet.  25-^7,  9  li.  Ed.  833,  HABBIS  ▼.  ELLIOTT. 

A  thing  is  appurtenant  to  something  else  only  when  it  stands  in  the  re- 
lation of  an  incident  to  a  principal. 

Approved  in  Sehodde  v.  Twin  Falls  Land  &  Water  Co.,  161  Fed.  46,  41 
Lb  B.  A.  (N.  8.)  101,  88  C.  C.  A.  207,  holding  appropriator  of  water  of 
stream  did  not  acquire  power  of  current  as  appurtenant  to  water  right; 
Whittlesey  v.  Porter,  82  Conn.  101,  72  Atl.  595,  holding  water  privilege 
could  be  made  appurtenant  to  land  by  separate  grant;  Wood  v.  Grayson, 
22  App.  D.  C.  452,  holding  easement  to  light  and  air  over  adjacent  lot 
of  same  owner  could  be  given  as  additional  security  for  mortgage;  Hum- 
phreys ▼.  McKissock,  140  U.  S.  314,  35  L.  Ed.  476,  11  Sup.  Ct.  781,  ele- 
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vator  on  land  not  belonging  to  a  railroad  but  partially  eonstmeted  by  it 
not  an  appurtenance  under  b,  mortgage  of  its  railroad;  Investment  Co.  ▼. 
Ohio  etc.  Ry.  Co.,  41  Fed.  380,  381,  holding  third  track  used  for  turning 
locomotives  on  another  road  is  not  an  appurtenance  of  line  conveyed; 
Morgan  v.  Donovan,  58  Ala.  263,  holding  mortgage  did  not  cover  prop- 
erty bought  of  opposition  line  to  prevent  competition;  Cook  v.  Whiting, 
16  111.  483,  holding  hewn  timber,  unattached  to  soil,  does  not  pass  as 
appurtenances ;  Pickerell  v.  Carson,  8  Iowa,  551,  holding  that  loose  movable 
machinery  is  not  appurtenant  to  the  land ;  California  Title  etc.  Co.  v.  Panly, 
HI  Cal.  126,  43  Pac.  587,  defining  appurtenance. 


Soil  of  a  way  could  not  pass  under  term  "appurtenances,*'  since  land 
cannot  he  appurtenant  to  land. 

Approved  in  Moss  v.  Chappell,  126  Ga.  202,  54  S.  E.  971,  construing  deed 
to  railroad  for  railroad  purposes;  White  v.  Jefferson,  110  Minn.  288,  82 
Ii.  B.  A.  (N.  S.)  778, 124  N.  W.  377,  title  to  lands  in  street  which  is  vacated 
before  platted  lots  sold  do  not  pass  by  subsequent  deed  to  lots;  Hagan  v. 
Bolcom  Mills,  74  Wash.  471,  473,  133  Pac.  1004,  1005,  under  State  statute, 
on  vacation  of  street,  party  owning  lots  on  both  sides  became  owner  of 
land  vacated,  but  not  as  appurtenant  thereto;  Jones  v.  Johnston,  18  How. 
155,  15  L.  Ed.  823,  and  East  Omaha  Land  Co.  v.  Jeffries,  40  Fed.  389,  hold- 
ing that  accretions  by  gradual  deposits,  made  after  plctn  of  lots  is  platted, 
do  not  pass  to  purchasers  as  appurtenances ;  New  Orleans  Pacific  Ry.  Co.  v. 
Parker,  143  U.  S.  55,  86  L.  Ed.  70,  12  Sup.  Ct.  368,  and  Rivas  v.  Solary, 
18  Fla.  127,  holding  that  in  a  strict  legal  sense  land  can  never  be  appur- 
tenant to  land;  Sanchez  v.  Grace  Church,  114  Cal.  299,  46  Pac.  3,  and 
Brown  v.  Taber,  103  Iowa,  5,  72  N.  W.  417,  holding  land  adjoining  lots 
forming  part  of  a  vacated  highway  does  not  pass  in  deed  conveying  lots 
by  numbers;  Parker  v.  Framingham,  8  Met.  266,  holding  the  land  under 
the  turnpike  did  not  pass;  dissenting  opinion  in  Snoddy  v.  Bolen,  122 
Mo.  497,  24  L.  R.  A.  514,  24  S.  W.  144,  majority  holding  where  owner  of 
land  dedicated  streets  to  public,  reserving  minerals,  the  reservation  passed 
with  a  deed  of  the  lots;  Donnell  v.  Humphreys,  1  Mont.  525,  holding  a 
water  ditch  cannot  be  appurtenant  to  another  water  ditch;  Frey  v.  Drahos, 
6  Neb.  !I0,  29  Am.  Rep.  355,  holding  engine,  etc.,  disconnected  from  the 
"elevator  warehouse"  was  not  appurtenant  to  it;  WoodhuU  v.  Rosenthal, 
61  N.  Y.  390,  holding  other  land  not  included  in  the  boundaries  will  not 
pass  as  appurtenant  to  the  grant;  Rosenbaum  v.  Foss,  4  S.  D.  203,  56 
N.  W.  120,  holding  the  elevator  constituted  a  distinct 'bidding,  though 
attached  to  the  mill  and  was  not  an  appurtenance  to  it;  Lee  v.  Bumgard- 
ner,  86  Va.  319,  10  S.  E.  4,  holding  reservation  of  iron  ore  could  not  pass 
as  appurtenant  to  the  land;  Potomac  Steamboat  Co.  v.  Upper  Potomac 
Steamboat  Co.,  109  U.  S.  685,  27  L.  Ed.  1074,  3  Sup.  Ct.  453,  and  Waite  v. 
CNeil,  76  Fed.  414,  47  U.  S.  App.  19,  34  L.  R.  A.  655,  arguendo. 

What  passes  as  appurtenant.    Note,  13  Am.  Dec.  657. 

Corporeal  appurtenances  to  realty.    Note,  16  L.  R.  A.  662. 
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b  Muneliiuetti,  when  mere  eseement  is  taken  for  public  blghway.  tbe 
fteebold  remains  in  oimer  of  land,  and  upon  diacontlnnance  of  highway  it 
reTerte  to  said  owner. 

Approved  in  Shearer  ▼.  City  of  Reno,  36  Nev.  457,  136  Pac.  711,  and 
Brown  ▼.  Oregon  Short  Line  R.  Co.,  36  Utah,  266,  24  L.  B.  A.  (N.  8.)  86, 
102  Pac.  743,  both  holding  on  abandonment  of  right  of  way  soil  reverted 
to  owner;  Bayard  v.  Hargrove,  45  Ga.  350,  353,  where  owner  lays  off  a 
tract  of  land  for  a  town,  if  streets  are  abandoned,  the  title  passes  to  abut- 
ting owners  and  not  to  him;  as  also  in  Harrison  v.  Augusta  Factory,  73 
Ga.  449,  ruling  similarly;  Boston  v.  Richardson,  13  Allen,  159,  holding 
possession  of  lot  shows  title  to  center  of  street,  even  if  the  possession  was 
intinted  by  town  after  street  had  been  laid  out;  Dingley  v.  Boston,  100 
Mass.  560,  holding  that  city  taking  lands  under  statute,  upon  paying  com- 
X>ensation,  takes  a  fee;  Williams  v.  Michigan  Central  R.  R.  Co.,  2  Mich. 
265,  55  Am.  Dec.  63,  holding  individuals  have  no  right  to  graze  stock  on 
company's  road;  Western  Union  Tel.  Co.  v.  Williams,  86  Va.  700,  19  Am. 
St.  Rep.  911,  8  L.  R.  A.  481,  11  S.  E.  107,  holding  statute  authorizing  con- 
stmction  of  telegraph  lines  along  public  road,  without  providing  any  com- 
l>ensation  to  land  owners,  is  void;  Hodges  v.  Seaboard  &  R.  Ry.  Co.,  88 
Va.  667,  holding  railroad  track  cannot  be  imposed  on  street  without  com- 
pensation to  owners;  Carter  v.  Portland,  4  Or.  349,  arguendo. 

Dedication.    Note,  27  A&l  Dec.  569. 

Bights  and  remedies  of  person  over  whose  land  a  highway  has  been 

established.    Note,  28  Am.  Dec.  804. 
Wbat  becomes  of  the  fee  of  a  vacated  street.    Note,  46  Am.  St.  Eep. 

495. 

Rights,  obligations,  and  remedies  of  persons  over  whose  land  a  public 
highway  runs.    Note,  101  Am.  St.  Bep.  117. 

Revision  of  land  taken  under  power  of  eminent  domain  when  public 

use  leases.    Note,  19  Ann.  Oas.  168. 
Effect  of  abandonment  of  highway.    Note,  26  L.  R.  A.  660. 
Conveyance  of  parcel  abutting  on  abandoned  street  as  carrying  gran- 
tor's title  to  fee.    Note,  82  L.  R.  A.  (N.  S.)  781. 
Distinguished  in  Overland  M.  Co.  v.  Alpenfels,  30  Colo.  171,  69  Pac.  576, 
arguendo;  Chaliiss  v.  Depot  &  R.  R.  Co.,  45  Kan.  404,  25  Pac.  897,  the  fee 
of  the  streets  not  being  in  owners  of  adjacent  lots,  as  in  Massachusetts. 

On  certmcate  of  division  the  whole  case  cannot  be  brought  ap,  but  only 
specific  questions. 

Cited  in  State  Bank  v.  St.  ^nis  etc.  Co.,  122  U.  S.  23,  80  L.  Ed.  1121, 
7  Sap.  Ct.  1055,  dismissing  writ ;  JeweU  v.  Knight,  123  U.  S.  438,  31  L.  Ed. 
193,  8  Sup.  Ct.  194,  and  Kelley-Goodfellow  Shoe  Co.  v.  Liberty  Ins.  Co., 
87  Tex.  114,  26  S.  W.  1064,  dismissing  writ  which  contained  other  than 
questions  of  law. 

Definiteness  of  question  to  be  certified.    Note,  81  L.  E.  A*  898. 


10  Pet.  58-79  NOTES  ON  U.  S.  REPORTS,  70 

Lands  condemned  under  authority  of  a  Massachusetts  act,  for  th^use 
of  the  United  States  as  a  navy  yard,  held  not  to  Include  adjacent  streets 
under  the  term  ''appurtenances.*' 

Cited  to  point  that  United  States  may  acquire  and  hold  real  property 
in  any  State  for  governmental  use:  Van  Brocklin  v.  Tennessee,  117  U.  S. 
155,  29  L.  Ed.  846,  6  Sup.  Ct.  672,  Chappell  v.  United  States,  109  U.  S.  510, 
40  L.  Ed.  514,  16  Sup.  Ct.  400,  and  Burt  v.  Merchants'  Ins.  Co.,  106  Mass. 
363,  8  Am.  Bep.  341. 

10  Pet.  58>79,  9  L.  Ed.  345,  TUOKBB  V.  MOBELAKD. 

Act  of  Infant,  such  as  execution  of  a  release  of  mortgage,  which  court 
of  equity  would  compel  him  to  do.  Is  valid. 

Cited  in  Elliott  v.  Horn,  10  Ala.  353,  44  Am.  Dec.  490,  holding  infant 
cannot  disaffirm  an  act  which  by  law  he  could  have  been  compelled  to  do. 

Contracts  of  infants.    Note,  18  Am.  St  Kep.  576,  582,  635,  641,  661,  665, 

677,  689,  705,  718. 
Validity  of  contract  by  infant.    Note,  6  E.  B.  0.  54. 

Deed  hy  one  having  letter  of  attorney  from  Infant  Is  void. 

Approved  in  Smoot  v.  Ryan,  187  Ala.  401,  65  South.  830,  but  holding 
next  friend  could  sue  for  infant  and  employ  attorney  for  that  purpose; 
Dexter  v.  Hall,  15  Wall.  26,  21  L.  Ed.  79,  holding  power  of  attorney  of  a 
lunatic  is  void;  Philpot  v.  Bingham,  55  Ala.  438,  439,  holding  infant's 
power  of  attorney  is  void ;  Askey  v.  Williams,  74  Tex.  298,  5  L.  B.  A.  179, 

11  S.  W.  1102,  arguendo. 

Infant's  deed  Is  void  If  npon  Its  face  It  Is  to  the  prejudice  of  the  Infant; 
otherwise  It  is  merely  voidable. 

Approved  in  In  re  Huntenberg,  153  Fed.  769,  holding  infant  could  elect 
to  rescind  bill  of  sale  given  by  bankrupt  to  secure  advances;  Putnal  v. 
Walker,  61  Fla.  723,  36  L.  B.  A.  (N.  S.)  33,  55  South.  845,  holding  infant's 
sale  of  property  was  voidable;  Freeman  v.  Bradford,  5  Port.  273,  holding 
deed  of  infant,  upon  full  equivalent,  is  voidable  only;  West  v.  Penny,  16 
Ala.  190,  holding  where  infant  receives  a  sum  of  money  and  covenants 
to  pay  it  in  specified  amounts  to  particular  persons  in  another  State,  the 
covenant  is  not  void  but  voidable;  Doe  v.  Abemathy,  7  Blackf.  444, 
Jenkins  v.  Jenkins,  12  Iowa,  198,  and  Eagle  F.  Co.  v.  Lent,  6  Paige,  638, 
holding  deed  executed  by  an  infant  for  valuable  consideration  is  void- 
able; Fetrow  v.  Wiseman^  40  Ind.  151,  holding  contract  of  suretyship 
made  by  infant  is  voidable;  Nichol  v.  Thomas,  53  Ind.  53,  holding  exe- 
cuted conveyance  of  land  by  an  insane  person,  apparently  sane,  is  void- 
able; Succession  of  Wilder,  22  La.  Ann.  222,  223,  2  Am.  Bep.  725,  726, 
holding  marriage  contract,  by  minor  on  one  part,  is  voidable  only;  Towle 
V.  Dresser,  73  Me.  258,  holding  a  rescission  of  a  minor's  contract,  through 
his  agent,  is  not  necessarily  prejudicial  to  him,  and  is  not  void;  Key  v, 
Davis,  1  Md.  43,  holding  deed  of  lunatic,  before  office  found,  is  voidable. 
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and  one  not  in  privity  cannot  impeach  it;  Porterfield  v.  Butler,  47  Miss.  . 

171,  12  Am.  Rep.  381,  to  point  that  void  contract  cannot  be  ratified.  / 

Distinguished  in  Utermehle  v.  McGreal,  1  App.  D.  C.  374,  holding  infant 
feme  covert  who  borrowed  money  in  ignorance  of  infancy  to  pay  for  lot 
and  erecting  house  thereon,  and  secured  loan  by  deed  of  trust  on  house 
and  lot,  could  not  defeat  foreclosure  of  deed  of  trust  by  disaffirming  obli- 
gation on  coming  of  age.  ' 

Infant  may  avoid  his  act  wMch  is  matter  of  record  by  some  act  of  rec- 
ord, and  his  act  in  pais  by  matter  in  pais;  conveyance  of  bargain  and  sale, 
Infant  remaining  in  possession,  may  be  avoided  by  a  second  similar  convey- 
ance with  a  warranty. 

Approved  in  Seed  v.  Jennings,  47  Or.  467,  83  Pac.  873,  where  father 
conveyed  property  to  minor  son  and  son  reconveyed  same  during  minority 
but  promptly  disaffirmed  reconveyance  on  majority,  title  after  disaffirm- 
ance was  in  son;  Trapnall  v.  State  Bank,  18  Ark.  64,  holding  judgment 
eould  not  be  avoided  by  an  act  in  pais;  Harris  v.  Cannon,  6  Ga.  386,  fol- 
lowing rule;  Pitcher  v.  Laycock,  7  Ind.  401,  Vallanding^am  v.  Johnson, 
85  Ky.  292,  293,  3  S.  W.  174,  Haynes  v.  Bennett,  53  Mich.  18,  18  N.  W. 
540,  Peterson  v.  Laik,  24  Mo.  645,  69  Am.  Dec.  443,  Hoyle  v.  Stowe,  2  Dev. 
d;  B.  326,  Cresinger  v.  Welch,  15  Ohio,  192,  45  Am.  Dec.  568,  and  Mustard 
▼.  Wohlford,  15  Gratt.  338,  339,  76  Am.  Dec.  212,  213,  all  holding  an  in- 
fant's second  conveyance  may  avoid  his  prior  voidable  deed;  Arnold  v. 
Richmond  Iron  Works,  1  Gray,  439,  holding  where  after  regaining  his  reason 
party  accepted  payment  of  notes  given,  this  wJ^  a  ratification,  although 
he  did  not  know  he  could  avoid  the  deed;  French  v.  McAndrew,  61  Miss. 
192y  holding  disaffirmance  renders  deed  void  ab  initio;  Glamorgan  v.  Lane, 
9  Mo.  472  (468),  holding  mere  declarations  will  not  affirm  deed  of  an  in- 
fant ;  Clark  v.  Tate,  7  Mont.  178,  14  Pac.  763,  holding  the  bringing  of  a 
suit  is  sufficient  notice  of  disaffirmance;  Buchanan  v.  Griggs,  18  Neb.  128, 
24  N.  W.  455,  holding  mortgage  afterward  given  will  not  disaffirm  a  deed ; 
Ownes  V.  Ownes,  23  N.  J.  Eq.  63,  holding  declaration  of  trust  was  void- 
able,  and  was  affirmed  by  his  acts  after  becoming  of  age;  Bool  v.  Mix,  17 
Wend.  133,  31  Am.  De(c.  292,  holding,  if  when  second  deed  be  executed,  the 
land  be  held  adversely  to  the  infant,  it  seems  it  will  not  amount  to  a  rev- 
ocation; McGan  V.  Marshall,  7  Humph.  126,  holding  that  a  second  mort- 
gage is  no  disaffirmance  of  a  previous  mortgage,  because  not  inconsistent 
with  it ;  Salter  v.  Krueger,  65  Wis.  223,  26  N.  W.  546,  sustaining  action 
for  equitable  interference  where  infant  gave  mortgage,  since  the  suit  would 
place  on  record  a  substantial  disaffirmance;  Shrock  v.  Growl,  83  Ind.  245, 
and  Medbury  v.  Watrous,  7  Hill,  113,  arguendo. 

Avoidance  of  infants'  contracts.    Note,  18  Am.  Dec.  131, 132. 

To  give  effect  to  infant's  disafflrmaace,  it  is  not  necessary  he  sbould 
first  place  the  other  party  in  statu  quo. 

Approved  in  Gannon  v.  Manning,  42  App.  D.  C.  210,  holding  where  in- 
fant on  disaffirmance  had  possession  of  consideration,  he  would  be  re- 


10  Pet.  68-79  NOTES  ON  U.  S.  REPORTS.  72 

garded  as  trustee  for  other  party;  Lake  v.  Pe^nTi  95  Miss.  ^69,  49  South. 
572,  applying  rule  where  infant  had  squandered  consideration;  MacGreal 
V.  Taylor,  167  U.  S.  695,  YOO,  42  L.  Ed.  330,  332,  17  Sup.  Ct.  963,  965, 
holding  if  money  borrowed  by  infant  is  spent  in  improving  her  lots,  de- 
cree of  sale  should  direct  payment  to  infant  of  sum  equal  to  value  of  lots 
at  institution  of  suit,  and  to  appellees  the  remainder;  Carpenter  v.  Car- 
penter, 45  Ind.  147,  and  Dawson  v,  Helmes,  30  Minn.  113,  14  N.  W.  464, 
reaffirming  rule;  Chandler  v.  Simmons,  97  Mass.  515,  93  Am.  Dec.  123. 
Green  v.  Green,  69  N,  Y.  556,  25  Am.  Rep.  234,  Price  v.  Furman,  27  Vt. 
270,  272,  66  Am.  Dec.  196,  197,  and  Mustard  v.  Wohlford,  15  Gratt.  340, 
76  Am.  Dec.  214,  all  holding  that  wh^re  the  infant  has  spent  money  re- 
ceived for  land,  he  does  not  have  to  tender  the  money  to  avoid  contract. 

Return  of  consideration  as  essential  to  disaffirmance  <^  infants'  con- 
tracts.   Note,  26  L.  R.  A.  181. 

The  mere  recognition  of  a  conveyance  does  not  confirm  It;  there  must 
be  an  intent  to  confirm  with  knowledge  that  it  was  voidable. 

Approved  in  Offenstein  v.  Biyan,  20  App.  D.  C.  26,  approving  instruc- 
tion that  ratification  by  infant  must  be  with  knowledge  of  facts;  Sullivan 
v.  Flynn,  9  Mackey  (D.  C),  401,  applying  rule  where  deed  made  by 
lunatic;  Stansbury  v.  Inglehart,  9  Mackey  (D.  C),  158,  164,  holding  pur- 
chasers of  property  of  infant  at  judicial  sale  could  not  complain  of  delay 
of  infant  to  assert  title  when  they  had  not  altered  their  condition ;  Lanning 
V.  Brown,  84  Ohio  St.  3|92,  Ann.  Gas.  1912G,  772,  95  N.  E.  922,  holding 
where  infant  executed  deeds  which  were  not  recorded  for  twenty-one  years, 
and  did  nothing  to  ratify  or  confirm  conveyance,  he  could  have  deeds  de- 
clared void  when  put  on  record;  Sheaf e  v.  Kimball,  21  Fed.  Cas.  1209, 
holding  charter-party  cannot  be  enforced,  without  a  direct  or  implied 
affirmance  of  them,  after  he  became  of  age;  Eureka  Co.  v.  Edwards,  71 
Ala.  255,  and  McCarthy. v.  Nicrosi,  72  Ala.  335,  47  Am.  Rep.  421,  holding 
mere  inaction  in  case  of  executed  conveyance  of  lands  unless  for  time  suffi- 
cient to  perfect  a  bar  will  not  amount  to  a  ratification ;  as  also  in  Baglcy 
V.  Fletcher,  44  Ark.  159  (and  see  dissenting  opinion,  p.  164),  ruling  simi- 
larly; Boody  V.  McKenney,  23  Me.  524,  Gillespie  v.  Baily,  12  W.  Va.  90, 
29  Am.  Rep.  448,  and  Hastings  v.  Dollarhide,  24  Cal.  212,  all  holding  deed 
of  infant  may  be  ratified  by  an  omission  to  disaffirm  within  a  reasonable 
time  after  becoming  of  age ;  Davidson  v.  Young,  38  111.  153,  holding  where, 
on  attaining  majority,  a  party  was  present  and  knew  a  deed  was  being 
acknowledged  by  another,  for  the  conveyance  of  his  land,  which  had  been 
sold  during  his  infancy,  but  did  not  participate  in  the  transaction  in  any 
way,  there  was  no  ratification;  Leacox  v.  Griffith,  76  Iowa,  93,  40  N.  W. 
Ill,  holding  infant  had  right  to  disaffirm,  and  that  he  acted  within  a  rea- 
sonable time;  dissenting  opinion  in  Middleton  v.  Hoge,  5  Bush  (Ky.),  501, 
majority  holding  infant  had  confirmed  his  purchase;  Hoffert  v.  Miller,  86 
Ky.  575,  6  S.  W.  448,  holding  grantor,  ten  years  after  beconiing  of  age, 
could  not  set  aside  a  deed;  Thing  v.  Libbey^  16  Me.  57,  holding  retention 
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of  goods  by  minor  as  servant  of  assignee  does  not  deprive  him  of  his  de- 
fense of  infancy }  Davis  v.  Dudley,  70  Me.  238,  36  Am.  Rep.  319,  holding 
delay  coupled  with  knowledge  that  party  in  possession  is  making -improve- 
ments is  a  sufficient  ratification ;  Tyler  v.  Gallop,  68  Mich.  187,  13  Am.  St. 
Bep.  838,  36  N.  W.  903,  holding  mere  silence  after  arriving  at  full  age 
raises  no  presumption  of  ratification;  Emmons  v.  Murray,  16  N.  H.  390, 
392,  396,  remaining  inactive  for  six  years  after  becoming  of  age,  and 
declaring  to  stranger  that  deed  had  been  made,  etc.,  amounted  to  a  ratifi- 
cation; Eaton  V.  Eaton,  37  N.  J.  L.  119,  18  Am.  Rep.  722,  holding  acts  of 
confirmation  must  show  a  knowledge  that  deed  is  voidable. 

Cited  in  Irvine  v.  Irvine,  6  Minn.  66,  holding  infant  cannot  sue  to  dis- 
affirm, until  majority;  Scott  v.  Buchanan,  11  Humph.  474,  476,  holding 
omission  to  disaffirm  for  reasonable  time  amounts  to  an  affirmance; 
Nathans  v.  Arkwright,  66  6a.  187,  arguendo. 

Ratification  by  infant.    Note,  26  Am.  Rep.  31. 
Ratification  of  infants'  contracts.    Note,  7  Am.  Dec.  234. 

Silence  or  acquiescence  after  coming  of  age  as  ratification  of  deed  of 
infant.    Note,  Ann.  Oas.  19120,  776,  776. 

Acts  in  pals  may  amount  to  conflrmatton  of  deed. 
Cited  in  Best  v.  Givens,  3  B.  Mon.  74,  holding  defendant's  reliance  on 
note  as  a  bar  to  action  of  assumpsit  was  a  Confirmation  of  it. 

Infant's  fraud  will  not  prevent  his  disaffirmance  of  his  contracts  during 
minority. 

Cited  in  United  States  v.  Wright,  28  Fed.  Cas.  798,  holding  infant  per- 
petrating fraud  on  government  is  not  bound  by  enlistment;  dissenting 
opinion  in  Lewis  v.  littlefield,  17  Me.  42,  majority  holding  infancy  is  no 
bar  to  action  for  trover,  where  minor  obtained  goods  under  a  prior  illegal 
contract;  Gilson  ▼.  Spear,  38  Vt.  314,  88  Am.  Dec.  661,  holding  action  on 
case  for  deceit  in  sale  of  horse  cannot  be  sustained  against  an  infant; 
Leacoz  v.  Griffith,  76  Iowa,  95,  40  N.  W.  112,  and  Glamorgan  v.  Lane,  9 
Mo.  476  (471),  arguendo. 

Presumptions  and  burden  of  proof  as  to  fraud.    Note,  1  Ann.  Gas. 
810. 

Miscellaneous.  Cited  in  Painter  v.  Painter,  4  Cal.  Unrep.  646,  36  Pac. 
869,  to  point  that  fraud  is  not  to  be  presumed.  Following  cases  cite  notes 
of  editors  in  1  Am.  Law  Cases :  Wirt  v.  Dinan,  44  Mo.  App.  693,  Hamer  v. 
Dipple,  31  Ohio  St.  77,  Mustard  v.  Wohlford,  16  Gratt.  337,  76  Am.  Dec. 
211,  Wilson  V.  Branch,  77  Va.  71,  46  Am.  Rep.  712,  and  Gillespie  v.  Bailey, 
12  W.  Va.  89,  29  Am.  Rep.  447. 

10  Pet.  80-99,  9  L.  Ed.  364,  TEAOT  ▼.  SWARTWOUT. 

Ministerial  ol&cer  of  the  govenuneat^  acting  in  good  faith,  is  liable  for 
compensatory  damages  only. 
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Cited  in  dissenting  opinion  in  Kendall  v.  Stokes,  3  How.  796,  11  L.  £d» 
836,  majority  holding  public  officer  performing  act  requiring  exercise  of 
discretion  is  not  liable  for  an  error  of  judgment;  Barry  v.  Edmunds,  116 
U.  S.  563,  29  L.  Ed.  733,  6  Sup.  Ct.  508,  allowing  exemplary  damages  in 
action  for  trespass  accompanied  with  malice ;  Taylor  v.  Carpenter,  2  Wood. 
&  M.  22^  Fed.  Cas.  13,785,  refusing  to  allow  vindictive  damages;  Barbour 
Co.  V.  Horn,  48  Ala.  577,  there  can  be  no  exemplary  damages  in  action 
against  county  for  fall  from  bridge;  Lienkauf  v.  Morris,  66  Ala.  414,  hold* 
ing  obligors  on  bond  of  indemnity  to  sheriff  not  liable  for  exemplary  dam- 
ages for  illegal  seizure  of  goods ;  Frink  v.  Coe,  4  G.  Greene,  559,  61  Am. 
Dec.  144,  affirming  that  passenger  injured  in  consequence  of  the  employ- 
ment of  a  known  drunken  driver  is  entitled  to  exemplary  damages ;  Taylor 
V.  Church,  8  N^  Y.  463,  holding,  in  libel,  jury  may  give  vindictive  damages 
on  proof  of  actual  malice;  Graham  v.  Roder,  5  Tex.  150,  holding,  in  esti- 
mating his  damages  plaintiff  was  not  restricted  to  the  rule  of  compensa- 
tion, as  the  jury  might  give  punitive  damages;  Downey  v.  Chesap>eake  & 
Ohio  Ry.  Co.,  28  W.  Va.  743,  no  punitive  damages  where  evidence  does 
not  tend  to  prove  injury  was  caused  by  wanton  act  of  agent,  authorized 
by  company;  Pegram  v.  Stortz,  31  W.  Va.  246,  248,  6  S.  E.  498,  500,  set- 
ting aside  verdict  where  jury  awafrded  exemplary  damages  in  case  where 
they  should  not;  Garland  v.  Davis,  4  How.  149,  11  L.  Ed.  916,  and  dissent- 
ing opinion  in  Moses  v.  Iron  Works,  82  Va.  29,  arguendo. 

Damages  pleading — Whether  complaint  must  state  kind  sought.    Note, 
28  Am.  St.  Sep.  875. 

Court  may  give  its  opinion  to  ^e  Jury  on  a  question  of  fact,  but  must 
inform  them  that  they  are  to  decide  the  question  according  to  their  own  judg- 
ments. 

Approved  in  Nyback  v.  Champagne  Lumber  Co.,  109  Fed.  737,  follow- 
ing rule ;  Greene  v.  United  States,  154  Fed.  417,  85  C.  C.  A.  251,  and  Foster 
V.  United  States,  188  Fed.  307,  110  C.  C.  A.  283,  both  holding  greatest 
caution  should  be  observed  by  judge  in  expressing  opinion  on  weight  of 
evidence;  Haun  v.  Rio  Grande  etc.  Ry.  Co.,  22  Utah,  361,  62  Pac.  912,  holding 
erroneous  instruction  in  action  for  injuries  that  positive  testimony  is  of 
higher  character  than  negative  testimony;  Charter  Oak  Life  Ins.  Co.  v. 
Rodel,  95  U.  S.  238,  24  L.  Ed.  484,  holding  that  weight  of  evidence  is  for 
jury  to  pass  on,  although  court  may,  in  its  discretion,  express  its  opinion 
thereon ;  Starr  v.  United  States,  153  U.  S.  625,  38  L.  Ed.  845,  14  Sup.  Ct. 
923,  holding  judge  should  leave  the  facts,  in  unequivocal  terms,  to  tlie 
judgment  of  the  jury;  Behr  v.  Connecticut  Mut.  Life  Ins.  Co.,  4  Fed.  362, 
2  Flipp.  698,  Holding  instruction  overlooking  proof  of  other  side  and  call- 
ing attention  only  to  strong  features  in  party's  favor  was  properly  refused ; 
Blake  v.  Smith,  3  Fed.  Cas.  606,  holding  verdict  will  be  set  aside  when 
misdirection  of  judge  may  have  noticeably  affected  it;  Anderson  v.  Avis, 
62  Fed.  230,  8  U.  S.  App.  618,  and  De  Groot  v.  Van  Duzer,  20  Wend.  403, 
holding  it  error  for  court  to  give  opinion  on  facts,  without  instructing  jury 
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they  were  not  bound  by  it;  Ferguson  v.  Porter,  3  Fla.  33,  holding  it  is 
erroneous  to  charge  jury  that  they  cannot  find  for  plaintiff,  because  there 
is  no  valid  consideration  for  the  promise  alleged  in  his'  declaration  proved ; 
Sheahan  v.  Barry,  27  Mich.  228,^  holding  judge  may  give  his  opinion  of 
credibility  of  witness,  if  he  directs  jury  to  decide  for  themselves. 

Proper  subjects  of  instructions  and  when  judges  may  comment  upon 
evidence.    Note,  72  Am.  Dec.  541. 

Collector  of  duties,  acting  under  instmctionB  of  Secretary  of  Treasury, 
not  in  accordance  with  law,  is  responslhle  for  liis  illegal  acts. 

Approved  in  Weigel  v.  Brown,  194  Fed.  656,  115  C.  C.  A.  442,  holding 
jailer  liable  for  imprisonment  of  *  one  under  commitment  void  on  face ; 
United  States  v.  Beebe,  117  Fed.  680,  holding  action  of  collector  under 
order  of  reliquidation  by  Secretary  of  Treasury  acting  under  erroneous 
construction  of  statute  is  reviewable  by  courts;  Breen  v.  Hyde,  130^ Mich. 
6,  89  N.  W.  734,  holding  corporate  authorities  individually  liable  for  cut 
ling  culverts  in  construction  of  highway  so  as  to  result  in  unusual  collec- 
tion of  water  which  is  discharged  on  land  of  individual  to  his  damage; 
dissenting  opinion  in  Gary  v.  Curtis,  3  How.  263,  11  L.  Ed.  689,  majority 
holding  no  action  lies  against  collector  for  duties,  which  law  requires 
him  to  place  to  the  credit  of  treasurer  of  the  United  States;  Greely  v. 
Thompson,  10  How.  234,  13  L.  Ed.  402,  refusing  to  let  collector  show  a 
letter  from  the  Secretary  of  Treasury  to  justify  the  removal  of  a  merchant 
appraiser ;  Teal  v.  FeltonJ.2  How.  292,  18  L.  Ed.  998,  holding  postmaster, 
obeying  instructions  not  justified  by  the  law,  liable;  Fielder  v.  Maxwell, 
2  Blatchf.  554,  Fed.  Cas.  4760,  under  facts  similar  to  those  in  main  case; 
Raynsford  v.  Phelps,  43  Mich.  345,  38  Am.  Bep.  190,  5  N.  W.  403,  holding 
that  public  officer  is  liable  to  an  individual  for  failure  to  perform  a  minis- 
terial duty ;  Cubit  v.  O'Dett,  51  Mich.  351,  16  N.  W.  680,  holding  highway 
officer  liable  for  injury  to  land ;  Lamed  v.  Briscoe,  62  Mich.  401,  29  N.  W. 
26,  where  change  of  grade  pf  street  was  unauthorized,  contractor  excavat< 
ing  was  liable  to  adjoining  owner;  Fremont  &  C|o.  v.  Holt  County,  28  Neb. 
T48,  45  N.  W.  164,  holding  that  taxes  paid  to  officer  not  authorized  to 
collect  may  be  recovered;  Lick  v.  Madden,  36  Cal.  214,  95  Am.  Dec.  180, 
argaendo. 

Liability  of  public  officers  to  action  by  private  individual  for  failure 
to  perform  public  duties.    Note,  90  Am.  Dec.  732. 

Miscellaneous.  Cited  in  Tremain  v.  The  Cohoes  Co.,  2  N.  Y.  165,  51  Am. 
Dec.  285. 

10  Pet.  100-106,  9  L.  Ed.  361,  SOUIiABD'S  HEIBS  ▼.  UNITED  STATES. 

Conceasion  and  survey  of  land  granted  by  the  lieutenant-governor  of 
upper  laoiilsiana,  before  the  treaty  of  Louisiana^  confirmed. 

Cite^  in  Glenn  v.  United  States,  13  How.  257, 14  L.  Ed.  136,  s.  c,  Hempst. 
401,  Fed.  Cas.  5481,  holding,  where  grant  was  conditional,  condition  had 
to  be  performed  before  party  could  acquire  a  perfect  title. 
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Miseellahedus.  Cited  in  Strother  v.  Lucas,  12  Pet.  436,  9  L.  Ed.  1147, 
and  MeCabe  v.  Worthington,  16  How.  96,  14  L^  Ed.  860 ;  Ex  parte  Sibbald 
V.  United  States,  12  Pet.  495,  9  L.  Ed.  1170,  as  an  instance  of  court  making 
a  special  mandate  to  suit  the  case. ' 

10  Pet.  107,  9  L.  Ed.  363,  HOOK  ▼.  LINTON. 

"Wliere  death  of  appellee  suggested  and  counsel  for  bis  executor  offered 
to  enter  appearance  for  executor,  court  lustalned  motion  to  dismiss  cause, 
as  no  one  appeared  to  prosecute  suit  for  appellants. 

Cited  in  Brown  v.  Fletcher,  140  Fed.  645,  where  after  death  of  complain- 
ant in  Federal  equity  court  representatives  do  not,  within  reasonable  time, 
revive  suit,  defendant  may  move  to  dismiss. 

10  Pet,  103-124,  9  L.  Ed.  363,  HOBABT  ▼.  DBOOAN. 

It  is  against  public  policy  and  public  convenience  to  encourage  appeals 
in  st^cli  matters  of  discretion,  as  amount  allowed  for  salvage. 

Approved  in  Munson  S.  S.  Line  v.  Miramar  S.  S.  Co.,  167  Fed.  662,  965, 
93  C.  C.  A.  360,  reviewing  history  of  method  of  reviewing  decrees  in  ad- 
miralty; Hume  V.  J.  D.  Spreckels  &  Bros.  Co.,  115  Fed.  57,  holding  service 
of  tug  in  towing  vessel  to  port  after  springing  leak  is  salvage  service  where 
vessel  could  not  reach  such  port  by  sail  owing  to  head  winds;  The  New 
Camelia,  105  Fed.  640,  and  Ulster  S.  S.  Co.  v.  Cape  Fear  Towing  &  Trans- 
portation Co.,  94  Fed.  219,  both  reducing  amount  of  compensation  allowed 
for  salvage;  The  Camanche,  8  Wall.  479,  19  L.  Ed.  405,  The  Connemara, 
108  U.  S.  359,  27  L.  Ed.  764,  2  Sup.  Ct.  758,  and  Scott  v.  405  Tons  of  Coal, 
40  Fed.  260,  refusing  to  disturb  amount  of  salvage  decreed;  Scott  v.  The 
City  of  Worcester,  45  Fed.  121,  refusing  to  reduce  award,  as  also  in  The 
Albany,  48  Fed.  565,  and  The  R.  R.  Rhodes,  82  Fed.  753,  54  U.  S.  App.  242, 
upon  the  same  point. 

Distinguished  in  Post  v.  Jones,  19  How.  160,  15  L.  Ed.  622,  where  appel- 
late court  fixed  the  amount  of  salvage. 

Review  of  salvage  award.    Note,  20  Ann.  Gas.  564. 

Amount  of  salvage  depends  upon  tbe  circumstances. 

Cited  in  Hartshorn  v.  Twenty-five  Cases  Silk,  11  Fed.  Cas.  713,  and 
Walter  v.  The  Montgomery,  29  Fed.  Cas.  114,  allowing  one-fourth  of  the 
gross  proceeds  where  service  was  not  one  of  extraordinary  merit. 

Amount  of  recovery  for  salvage.    Note,  24  E.  R.  0.  575. 

Suits  for  pilotage,  though  the  service  and  its  compensation  are  regulated 
by  State  laws,  are  within  the  admiralty  Jurisdiction. 

Approved  in  The  Carrie  L.  Tyler,  106  Fed.  423,  following  rule;  New 
Jersey  S.  Nav.  Co.  v.  Merchants'  Bank,  6  How.  391,  421,  12  L.  Ed.  486,  498, 
holding  admiralty  had  jurisdiction  in  action  for  loss  of  specie  carried  by 
steamboat,  and  lost  by  fire  in  Long  Island  Sound;  Ex  parte  McNiel,  13 
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WaU.  243,  80  L.  B<L  626,  and  Banta  v.  McNeil,  5  Ben.  76,  Fed.  Cas.  966, 
holding  action  for  money  given  by  statute  as  half  pilotage,  to  pilot  first 
tendering  his  service,  is  within  cognizance  of  admiralty;  Ex  parte  Easton, 
95  U.  S.  76,  24  L.  Ed.  376,  holding  claims  for  wharfage  are  cognizable  in 
admiralty;  Ex  parte  Hagar,  104  U.  S.  521,  26  L.  Ed.  816,  refusing  to  re- 
strain District  Court  sitting  in  admiralty  from  proceeding  in  a  suit  to  re- 
cover pilotage;  The  Bark  Alaska,  3  Ben.  392,  Fed.  Cas.  129,  holding  ad- 
miralty has  jurisdiction  of  action  for  pilotage;  The  John  Gilpin,  01c.  82, 
Fed.  Cas.  7345^  holding  salvage  compensation  may  be  obtained  in  admir- 
alty for  services  rendered  within  the  ebb  and  flow  of  tide,  even  if  inter 
faoces  terrae;  The  Steamer  May  Queen,  1  Sprague,  589,  Fed.  Cas.  9360, 
holding  engineer  on  steamer  towing  vessels  in  and  about  harbor  ..have  a 
maritime  lien  for  their  wages;  Leland  v.  The  Medora,  2  Wood.  &  M.  109, 
Fed.  Cas.  8237,  holding  bond  secure  by  pledge  of  vessel  is  not  a  bottomry 
bond;  Sideracudi  v.  Mapes,  3  Fed.  876,  holding  admiralty  has  jurisdiction 
of  action  in  tort  against  pilot. 

Admiralty  jurisdiction  of  contracts.    Note,  66  L.  B.  A.  229. 
What  contracts  will  support  maritime  lien.    Note,  70  L.  B.  A.  376. 
Right  to  recover  salvage  expenses  under  ''suing  and  laboring"  clause 
in  policy.    Note,  14  E.  B.  0.  269. 

PUol  going  beyond  line  of  his  appropriate  duties,  and  after  his  relat- 
tlon  to  vessel  has  ended,  is  entitled  to  salvage;  otherwise,  however,  if  merely 
acting  in  line  of  his  strict  duty. 

Approved  in  Hope  v.  The  Brig  Dido,  2  Paine,  246,  Fed.  Cas.  6679,  ^nd 
Lea  V.  The  Alexander,  2  Paine,  471,  472,  Fed.  Cas.  8163,  allowing  pilots 
salvage;  as  also  in  Roff  v.  Wass,  2  Sawy.  394,  Fed.  Cas.  11,999,  and  Bean 
V.  The  Grace  Brown,  2  Hughes,  117,  Fed.  Cas.  1171,  ruling  similarly; 
The  C.  D.  Bryant,  10  Sawy.  107,  19  Fed.  605,  and  The  Cacheniire,  38  Fed.  n 

622,  523,  refusing  pilot  salvage;  Flanders  v.  Tripp,  2  Low.  17,  Fed.  Cas. 
4854,  holding  pilpt  is  not  bound  to  take  charge  of  a  disabled  vessel  for 
the  usual  pilot's  fee;  The  Steamer  Aroma  Mills  (Browning  v.  Baker),  2 
Hughes,  40,  Fed.  Cas*  2041,  holding  it  is  the  circumstances  under  which 
the  service  is  rendered,  not  the  character  of  the  person,  which  determines 
right  to  salvage;  Towle  v.  The  Great  Eastern,  24  Fed.  Cas.  82,  allowing 
passenger  salvage;  The  Wisconsin,  30  Fed.  847,  holding  pilot,  not  having 
yet  assumed  the  relation  of  pilot,  may  be  a  salvor;  The  R.  D.  Bibber,  33 
Fed.  58,  holding  interest  of  partner  in  vessel  saved  and  one  rendering  ser- 
vice does  not  affect  latter 's  right  to  recover;  The  Donaldson,  19  Fed.  272, 
and  The  Alaska,  23  Fed.  604,  arguendo. 

Distinguished  in  The  Comet,  205  Fed.  992,  993,  holding  fishermen  on 
board  schooner  which  became  disabled  who  rowed  ashore  for  aid  were  not 
entitled  to  salvaga 

Right  of  pilot  to  claim  salvage.    Note,  21  E.  R.  0.  299. 
Bight  to  claim  for  salvage.    Note,  24  £.  R.  0.  527. 
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Seftitngn;  In  the  perfonnance  of  their  dntiee^  ave  not  tJlow^A  to  l>ecoiiie' 
selTon. 

Approved  in  Gilbraith  v.  Stewart  Transp.  Co.,  121  Fed.  541,  holding  crew 
of  stranded  vessel  throwing  cargo  overboard  to  save  vessel,  which  was  not 
abandoned,  not  entitled  to  salvage  though  services  arduous  and  perilous; 
The  C.  F.  Bielman,  108  Fed.  879,  refusing  compensation  to  seamen  as  sal- 
vors though  master  promised  them  additional  compensation;  Milletr  v. 
Kelly,  Abb.  Adm.  566,  Fed.  Cas.  9577,  The  John  Perkins,  13  Fed.  Cas.  703, 
and  Daniels  v.  Atlantic  Mut.  Ins.  i  Co.,  24  N.  Y.  452,  refusing  seamen  sal- 
vage; Mesner  v.  Suffolk  Bank,  17  Fed.  Cas.  165,  holding  promise  of  pas- 
senger to  crew  for  saving  his  property  not  binding;  The  Umatilla,  12  Sawy. 
175,  29  Fed.  257;  and  The  Schooner  Triumph,  1  Sprague,  431,  Fed.  Cas. 
14,183,  allowing  seamen  salvage  where  master  had  abandoned  ship;  The 
C.  P.  Minch,  73  Fed.  859,  38  U.  S.  App.  536,  refusing  salvage  to  mate, 
where  the  abandonment  was  only  temporary. 

Distinguished  in  The  Centurion,  1  Ware,  482,  Fed.  Cas.  2554,  and  The 
Dawn,  2  Ware  (Dav.),  129,  Fed.  Cas.  3666,  holding  seamen  saving  wreck 
are  entitled  to  salvage. 

Rights  of  seamen  as  salvors.    Note,  64  L.  R.  A.  193. 

Right  of  servant  to  remuneration  for  extra  work.    Note,  30  L.  R.  A. 
(N.  8.)  668. 

It  is  duty  of  pilot  to  navigate  the  alhlp  over  and  through  his  pilotagei 
ground. 

Approved  in  The  Saihelm,  99  Fed.  458,  holding  unnavigable  vessel  which 
has  sprung  leak  so  as  to  require  use  of  steam  pumps  and  is  without  master 
or  crew,  but  having  laborers  on  board  working  pumps  and  is  in  tow  of  tug, 
not  liable  for  pilotage;  Ralli  v.  Troop,  157  U.  S.  402,  39  L.  Ed.  749,  15 
Sup.  Ct.  663,  holding  scuttling  of  ship  by  municipal  authorities,  without 
direction  of  commanding  officer,  to  extinguish  fire  in  her  hold,  is  not  a 
general  average  loss. 

Arbitration  agreements.    Note,  47  L.  R.  A.  (N.  8.)  3^,  860. 

Miscellaneous.  Cited  in  State  v.  Jones,  16  Fla.  310,  to  point  that  pilot 
is  not  an  officer,  but  a  mariner;  dissenting  opinion  in  Waring  v.  Clarke, 
5  How.  475,  12  L.  Ed.,  242,  as  having  felt  bound  to  follow  English  decisions 
as  to  salvage.  Miscited  in  Heard  v.  Phillips,  101  Ga.  696.  31  S.  E.  218, 
as  to  vendor  and  vendee. 

10  Pet.  125-136,  9  L.  Ed.  369,  UNITED  STATES  v.  HAWKINS. 

In  action  by  United  States,  defendant  may  present  claims  for  credit, 
disallowed  by  treasury  officials  after  the  commencement  of  the  suit. 

Cited  in  United  States  v.  Collier,  3  Blatchf.  350,  Fed.  Cas.  14,833,  follow- 
ing rule ;  Smyth  v.  United  States,  188  U.  S.  173,  47  L.  Ed.  431,  23  Sup.  Ct. 
284,  -holding  treasury  notes  charred  by  fire,  but  in  condition  to  be  identi- 
fied as  to  amount  and  date  of  issue,  cannot  be  allowed  as  credit  in  suit 
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OD  mint  ^perintendent's  bond^  where  no  claim  for  credit  wiEus  presented 
to  treasury  accounting  officers. 

Setoff,  counterclaim   or  recoupment   in   action  by   State.    Note,   33 
L.  B.  A.  (jr.  8.)  SSL 

Amendments  may,  in  the  BtftmA  discretion  of  tbe  court,  upon  a  new  trial, 
be  permitted. 

Cited  in  Garland  v.  Davis,  4  How.  154,  11  L.  Ed.  917,  remanding  case 
so  that  pleadings  might  be  amended. 

Navy  agent,  who,  without  a  regulaf  requisition,  pays  claim  of  purser, 
cannot  set  It  off  in  salt  against  him  by  the  United  States. 

Cited  in  United  States  v.  Buchanan,  8  How.  105,  12  L.  Ed.  1006,  holding 
losses  alleged  to  have  been  sustained  by  a  purser,  in  Consequence  of  an 
order  by  conmiodore^  cannot  be  set  off  in  suit  by  United  States,  upon  the 
purser's  bond. 

10  Pet.  137-159,  9  la.  Ed.  S73,  ELLIOTT  ▼.  SWABTWOUT. 

Denominations  of  articles,  in  tariff  laws,  are  to  be  construed  according 
to  the  commercial  understanding  of  the  terms  used.  Worsted  is  not  a  manu- 
facture of  wool  within  the  tariff  act. 

Approved  in  Wieland  v.  Collector  of  Port  of  San  Francisco,  104  Fed. 
543,  holding  small  fish  packed  in  oil  and  known  as  ''sardines  in  oil," 
though  not  in  fact  sardines,  are  dutiable  as  such  under  paragraph  208  of 
tariff  act  of  1894;  In  re  Puget  Sound  Reduction  Co.,  96  Fed.  94,  holding 
void  treasury  instruction  adopting  for  customs  purposes  ''wet  process"  of 
assaying,  which  shows  actual  quantity  of  lead  in  ore,  without  making  allow- 
ance for  loss  in  smelting;  United  States  v.  Two  Hundred  and  Fifty  Kegs 
of  Nails,  61  Fed.  411,  holding  Rev.  Stats.,  §  4347,  prohibiting  transporta-. 
tion  of  merchandise  between  ports  of  United  States  in  foreign  vessels  not 
violated  by  shipping  from  New  York  to  Antwerp  in  one  foreign  vessel  and 
afterward  forwarding  them  by  another  to  California,  though  this  was  in- 
tention at  outset;  Curtis  v.  Martin^^  3  How.  110,  11  L.  Ed.  517,  holding 
it  must  be  the  commercial  understanding  at  the  time  the  law  is  passed; 
Lawrence  v.  Allen,  7  How.  797,  12  L.  Ed.  918,  Tyng  v.  Grinnell,  92  U.  S. 
470,  23  L.  Ed.  734,  Hedden  v.  Richard,  149  U.  S.  349,  87  L.  Ed.  764,  13 
Sup.  Ct.  892,  and  Weilbacher  v.  Merritt,  37  Fed.  88,  all  holding  that 
whether  the  imported  article  is  or  is  not  known  in  commerce  by  terms 
in  the  act,  is  for  the  jury;  Arthur  v.  Cumming,  91  U.  S.  363,  23  L.  Ed.  489; 
Arthur  v.  Morrison,  96  U.  S.  Ill,  24  L.  Ed.  765;  Arthur  v.  Butterfield,  125 
U.  S.  75,  31  L.  Ed.  645,  8  Sup.  Ct.  716;  Seeberger  v.  Cahn,  137  U.  S.  98, 
34  L.  Ed.  600,  11  Sup.  Ct.  29 ;  American  Net.  &  Twine  Co.  v.  Worthington, 
141  U,  S.  472,  35  L.  Ed.  823,  12  Sup.  Ct.  56;  Earnshaw  v.  Cadwalader,  145 
U.  S.  258,  86  L.  Ed.  697,  12  Sup.  Ct.  854;  Cadwalader  v.  Zeh,  151  U.  S. 
176,  38  L.  Ed.  118,  14  Sup.  Ct.  290;  Morrison  v.  Arthur,  13  Blatchf.  199, 
Fed.  Cas.  9842;  Riggs  v.  Frick,  Taney,  101,  103,  Fed.  Cas.  11,826;  Lane 
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V.  Russell,  4  Cliff.  126,  Fed.  Gas.  8053;  Swayne  v.  Hager/13  Sawy.  621, 
37  Fed.  Cas.  782;  Hughes  v.  Hoyt,  12  Fed.  Cas.  837;,  May  v.  Simmons,  4 
Fed.  607;  In  re  Chase,  48  Fed.  631,  and  Zante  Currants,  73  Fed.  188,  189, 
construing  names  of  different  articles  in  various  acts;  Albers  v.  Frick, 
1  Fed.  Cas.  302,  and  Murphy  v.  United  States,  68  Fed.  909,  holding 
worsted  shawls  not  dutiable  as  woolen  goods ;  United  States  r.  Kimball,  26 
Fed.  Cas.  785,  construing  penal  law  strictly;  United  States  v.  The  Reindeer,  . 
27  Fed.  Cas.  760,  construing  law  providing  for  forfeiture  of  vessel  for 
breach  of  fishing  license;  Erhardt  v.  Ballin,  55  Fed.  969,  holding  a  manu- 
facturer of  the  article,  who  had  never  bought  or  sold  it,  could  testify  by 
what  name  it  was  known;  United  States  v.  Field,  71  Fed.  514,  34  IJ.  S. 
App.  452,  holding  Toumay  velvet  carpets  being  subject  to  specific  duty 
cannot  be  treated  as  "manufactures  of  wool.'' 

Distinguished  in  Bemheimer  v.  Robertson,  39  Fed.  191,  construing  duty 
on  "manufactures  of  wool,"  under  act  of  1883. 

InstmctionB  of  Treasury  Department  do  not  relieve  collector  dotng  an 
illegal  act. 

Cited  in  dissenting  opinion  in  Bend  v.  Hoyt,  13  Pet.  276,  10  L.  Ed.  161, 
majority  holding  plaintiff  could  not  recover  money  paid  collector  under 
mistake,  plaintiff  being  negligent. 

Voluntary  payment  made  to  collector,  under  mistake  of  law,  cannot  be  re- 
covered back;  but  Collector  is  liable  where  duties  kave  been  illegally  demanded 
or  paid  under  mistake  of  fact,  and  protest  made  and  notice  given  not  to  pay 
money  into  treasury. 

Approved  in  Pacific  Whaling  Co.  v.  United  States,  187  U.  S.  452,  47 
L.  Ed.  255,  23  Sup.  Ct.  156,  holding  proceeding  to  obtain  from  Federal 
District  Court  in  Alaska  license  for  vessels  plying  in  Alaskan  waters  not 
action  in  which  final  judgment  appealable  to  Supreme  Court  can  be  ren- 
dered, though  petition  is  coupled  with  protest  against  being  compelled  to 
take  out  license;  De  Lima  v.  Bidwell,  182  U.  S.  177,  178,  45  L.  Ed.  1048, 
1049,  21  Sup.  Ct.  745,  holding  right  which  owner  of  merchandise  may  have 
against  collector,  in  cases  not  falling  within  customs  administrative  act, 
to  recover  money  exacted  as  duties,  not  taken  away  by  repeal  of  Rev. 
Stats.,  §  3011,  or  by  customs  administrative  act,  §  25 ;  Arkansas  Building 
Assn.  V.  Madden,  175  U.  S.  273,  44  L.  Ed.  160,  20  Sup.  Ct.  121,  refusing 
injunction  against  collection  of  franchise  tax  where  corporation  has 
remedy  at  law  after  paying  tax  if  it  is  illegal;  Lewis  Pub.  Co.  v.  Wjonan, 
182  Fed.  23,  104  C.  C.  A.  453,  holding  party  paying  excess  postage  under 
protest  could  recover  in  action  at  law  against  postmaster;  Gulbenkian  v. 
United  States,  175  Fed.  864,  pajonents  of  excess  duties  held  to  have  been 
voluntary;  Dewell  v.  Mix,  116  Fed.  666,  667,  holding  one  entering  mer-  . 
chandise  brought  from  Porto  Rico  after  treaty  of  cession  but  before  pas- 
sage of  Foraker  act  and  paid  duty  assessed  thereon  without  protest  cannot 
recover  from  collector  after  he  has  paid  same  into  treasury;  Hartford 
Fire  Ins.  Co.  v.  Jordan,  168  Cal.  273,  142  Pac.  840,  holding  under  statute 
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making  it  felony  to  willfully  fail  to  pay  over  pablic  moneys  to  State  treas- 
urer, Secretary  of  State  was  not  personally  liable  to  insurance  corporation 
for  license  tax  collected  under  statute  afterward  declared  void;  George- 
town College  V.  District  of  Columbia,  McAr.  &  M.  (D.  C.)  46,  holding  tax 
paid  voluntarily  with  knowledge  that  it  was  illegal  could  not  be  recovered 
back ;  Mayor  etc  of  Baltimore  v.  Harvey,  118  Md.  278,  84  Atl.  488,  hold- 
ing taxes  voluntarily  paid  under  mistake  ^of  law  could  not  Be  recovered 
back;  Baker  v.  Baker,  94  Md.  634,  51  Atl.  569,  holding  where  pending 
litigation  as  to  whether  certain  advances  by*  testator  were  debts  or  tech- 
nical advancements,  son  turned  over  stock  to  executor  claiming  it  was 
loaned  to  Jiim,  after  decision  that  sums  were  technical  advancements  and 
not  loans,  son  could  not  recover  stock  on  ground  that  it  was  advancement ; 
Tenritoiy  v.  Newhall,  15  N.  M.  147,  103  Pac.  983,  holding  allowance  of 
improper  commissions  to  county  treas\irer  in  settling  his  accounts  in  igno- 
rance of  law  could  not  be  recovered  back;  Scott  v.  Ford,  45  Or.  544,  68 
L.  R.  A.  469,  78  Pac.  746,  where  testator  left  property  to  daughter's  five 
children  and  executor  paid  sixth  to  child  of  deceased  child,  he  cannot  re- 
cover sum  so  paid;  Cary  v.  Curtis,  3  How.  240,  246,  25#,  11  L.  2d.  578, 
581,  583,  holding,  since  act  of  1839,  requiring  collector  to  place  to  the 
credit  of  the  treasurer  of  the  United  States,  money  receiVed  for  unascer- 
tained duties  or  duties  paid  under  prdtest,  an  action  will  not  lie  against 
collector  to  recover  such  money  (see  dissenting  opinion,  3  How.  255,  260, 
11  Ii.  Ed.  585,  588) ;  Maxwell  v.  Griswold,  10  How.  255,  13  L.  Ed.  411, 
where  importer  paid  the  excess  to  avoid  penalty,  this  was  not  such  a 
voluntary  payment  as  to  debar  him  from  bringing  action  against  collector ; 
Nichols  V.  United  States,  7  Wall.  128,  19  L.  Ed.  127,  Hamilton  v.  Dillin, 

11  Fed.  Cas.  336,  The  Sidney,  23  Fed.  96,  holding  there  could  be  no  re- 
covery where  party  paid  duties  without  protest;  State  Tonnage  Tax  Cases, 

12  Wall.  209,  20  L.  Ed.  372,  holding  State  tax  on  vessel  "at  so  much  per 
ion"  is  unconstitutional ;  Bailey  v.  New  York  Central  etc.  R.  R.  Co.,  22  Wall. 
639,  22  L.  Ed.  849,  refusing  recovery  against  collector,  because  he  had  not 
conformed  with  certain  proceedings  of  form  intended  to  secure  a  full  hearing 
to  taxpayers ;  Barney  v.  Watson,  92  U.  S.  451,  23  L.  Ed.  781,  holding  act  of 
1845,  prescribing  time  and  manner  of  making  protest  to  a  collector,  con- 
tinued in  force  until  act  of  1864;  Lambom  v.  County  Commissioners,  97 
U.  S.  186,  24  L.  Ed.  929,  holding  tax,  voluntarily  paid  on  lands  not  tax- 
able, could  not  be  recovered;  Union  Pac.  R.  Co.  v.  County  Commissioners, 
98  U.  S.  544,  25  L.  Ed.  197,  where  company  paid  taxes,  not  yet  demanded, 
protesting  in  writing,  they  could  not  recover  them,  though  land  was  after- 
ward held  to  be  exempt;  Davies  v.  Miller,  130  U.  S.  286,  82  L.  Ed.  932, 
9  Sup.  Ct.  561,  holding  notice  of  dissatisfaction,  under  act  of  1864,  may 
be  given  at  any  time  after  the  collector's  estimate  of  the  amount  of  duties ; 
Barney  v.  Rickard,  157  U.  S.  356,  89  L.  Ed.  731,  15  Sup.  Ct.  644,  hold- 
ing protest  made  after  the  deposit  and  receipt  of  goods,  but  before  the 
liquidation,  is  too  late;  Pullan  v.  Einsingeri  2  Abb.  (U.  S.)  106,  Fed.  Cas. 

Ill— • 
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11^463,  holding  constitational  act  providing  that  no  suit  to  restrain  the 
collection  of  any  .authorized  tax  shall  be  maintained;  Thomson  v.  Max- 
well, 2  Blatchf.  390,  Fed.  Cas.  13,983,  holding  that  protest  must  indicate 
every  particular  fact  relied  upon  as  protecting  his  goods;  Tptt  v.  Ide,  3 
Blatchf.  252,  Fed.  Cas.  14,276b,  Bamett  v.  Boats,  51  Ga.  447,  Beckwith  v. 
Frisbie,  32  Vt.  565,  holding  party  paying  excessive  freight  to  get  pos- 
session of  ^oods  can  recover  same ;  Drake  v.  Redfield,  4  Blatchf.  117,  Fed. 
Cas.  4065,  holding  excess  of  duties  paid  under  protest,  after  party  has 
possession  of  goods,  cannof  be  recovered  from  collector;  Knoedler  v. 
Schell,  4  Blatchf.  486,  Fed.  Cas.  7889,  and  Schmeider  v.  Barney,  13  Blatchf. 
42,  Fed.  Cas.  12,462,  holding,  under  act  of  1845,  action  may  be  /naintained 
against  collector  for  duties  illegally  exacted;  Wallis  v.  Shelly,  24  Blatchf. 
350,  30  Fed.  748,  holding  bill  would  lie  against  sheriff  and  auctioneer  in 
respect  to  money  retained  as  fees  Uy  auctioneer  selling  property  improp- 
erly; United  States  v.  Schlesinger,  14  Fed.  683,  and  Haynes  v.  Brewster, 
46  Fed.  473,  474,  holding  protest  and  appeal  are  a  condition  precedent  to 
recover  duties  illegally  exacted;  United  States  v.  Davjis,  54  Fed.  155,  12 
U.  S.  App.  47,  liolding  that  in  proceeding  to  review  decision  of  board  of 
appraisers,  under  act  of  1890,  costs  are  recoverable  against  the  United 
States;  Marine  v.  Lyon,  62  Fed.  155,  8  U.  S.  App.  573,  holding  contra; 
Birtwell  v.  Saltonstall,  63  Fed.  1004;  holding  protest  is  good  if  made  within 
ten  days  after  the  pfiyment  of  duties ;  Houston  v.  Frazier,  8  Ala.  85,  hold- 
ing one  receiving  money,  as  agent  for  another,  who  has  no  right  to  it, 
after  being  notified  not  to  pay  it  over,  is  liable;  as  also  in  Shepard  v. 
Sherin,  43  Minn.  383,  45  N.  W.  718,  Town  Council  v.  Burnett,  34  Ala.  408, 
and  Ligonier  v.  Ackerman,  46  Ind.  577,  16  Am.  Rep.  344,  holding  money 
paid  for  liquor  license,  under  ordinance  afterward  declared  void,  cannot 
be  recovered ;  Brumagim  v.  Tillinghast,  18  Cal.  272,  79  Am.  Dec.  181,  hold- 
ing money  paid  for  revenue  stamps  required  by  unconstitutional  law  can- 
not be  recovered;  Adams  v.  Schiffer,  11  Colo.  31,  7  Am.  St.  Rep.  208,  17 
Pac.  29,  Fargusson  v.  Winslow,  34  Minn.  386,  25  N.  W.  943,  White  v. 
Heylman,  34  Pa.  St.  145,  and  Alston  v.  Durant,  2  Strob.  263,  49  Am.  Dec. 
600,  holding  contract  made  to  recover  property  detained  by  an  unlawful 
demand,  is  made  under  compulsion;  Northrop  v.  Graves,  19  Conn.  559, 
50  Am.  Dec.  270,  holding  money  paid  by  executor  under  mistake  of  duty, 
which  recipient  had  no  right  to  retain,  may  be  recovered;  Rushton  v. 
Burke,  6  Dak.  Ter.  482,  43  N.  W.  815,  Law  v.  Nunn,  3  Ga.  93,  and  McDon- 
ald V.  Napier,  14  Ga.  101,  holding  taxes  paid  under  protest  may  be  re- 
covered from  collector;  Arnold  v.  Georgia  R.  R.,  50  Ga.  310,  holding  pay- 
ment of  freight  beyond  rate  specified  in  charter,  through  mere  ignorance 
of  law,  cannot  be  recovered;  Shipherd  v.  Underwood,  55  111.  480,  where 
vendor  was  trying  to  give  purchaser  a  defective  title,  money  paid  to  his 
agent  could  be  recovered;  People  v.  Foster,  133  111.  509,  23  N.  E.  617, 
holding  action  could  not  be  maintained  against  sureties  for  money  volun- 
tarily paid  sheriff  by  county  board;  Bond  v.  Coats,  16  Ind.  203,  holding 
promise  to  pay  debt  under  mistake  of  law  as  to  party's  liability  is  bind- 
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ing;  Jenks  t.  Lima  Township,  17  Ind.  328,  Smith  v.  Schroeder,  15  Minn. 
40,  Mays  v.  Cincinnati,  1  Ohio  St.  276,  Cauvin  y.  Nashville,  3  Baxt.  455, 
457,  Galveston  Co.  v.  Gorham,  49  Tex.  304,  305,  and  Van  Buren  v.  Down- 
ing, 41  Wis.  128,  129,  130,  132,  all  holding  an  illegal  tax  voluntarily  paid 
cannot  be  recovered;  Hollingsworth  v.  Stone,  90  Ind.  247,  allowing  re- 
covery of  money  paid  under  mistake  of  law,  because  of  the  special  circum- 
stances; Tyler  v.  Smith,  18  B.  Hon.  799,  Baltimore  v.  Lefferman,  4  Gill, 
431,  45  Am.  Dec.  148,  Lester  v.  Baltimore,  29  Md.  419,  96  Am.  Dec.  544, 
and  Sisson  v.  Baltimore,  51  Md.  99,  all  holding  money  voluntarily  paid 
with  full  knowledge  of  the  facts  cannot  be  recovered;  Freeman  v.  Curtis, 
51  Me.  143,  81  Am.  Dec.  566,  allowing  recovery  in  equity,  where  one  per- 
son induces  another,  witjiout  any  consideration,  to  convey  real  estate  to 
liim,  under  their  mistake  of  fact  arising  from  ignorance  of  the  law;  Call 
V.  Houdlette,  70  Me.  313,  holding  administrator  collecting  judgment  in 
favor  of  intestate  is  not  individually  liable  for  share  thereof  to  another, 
unless  notified  before  he  has  appropriated  same  to  use  of  estate;  First 
Nat.  Bank  v.  Watkins,  21  Mich.  490,  holding  illegal  demand  paid  to  offi- 
cer, under  threat  of  immediate  enforcement,  is  recoverable;  Lewis  Co.  v. 
Tate,  10  Mo.  651,  holding  collector  not  liable  to  taxpayers  for  excess  of 
taxes  paid  to  the  county;  Fremont  etc.  R.  R.  Co.  v.  Holt  Co.,  28  Neb.  748, 
45  N.  W.  164,  holding  taxes  paid  to  an  unauthorized  ofiSoer  can  be  re- 
covered; Penacook  S.  Bank  v.  Hubbard,  58  N.  H.  167,  holding  money 
paid  on  check  by  drawee  to  messenger  of  payee  under  a  mistake,  and  paid 
by  him  to  payee,  cannot  be  recovered  from  messenger;  McLean  v.  State, 
8  Heisk.  197,  declaring  public  officer  collecting  money  as  public  money  is 
bound  to  account  to  the  government;  Taylor  v.  Hall,  11  Tex.  216,  9  S.  W. 
142,  holding  pajrment  to  patent  officer  who  has  no  power  to  immediately 
enforce  the  collection,  is  voluntary;  dissenting  opinion  in  Frederick  v. 
Douglas  Co.,  96  Wis.  421,  71  N.  W.  801,  majority  holding  money  paid 
voluntarily  by  public  officer  for  services  rendered  in  pursuance  of  an 
illegal  contract  may  be  recovered  by  the  public;  Rankin  v.  Hoyt,  4  How. 
332,  11  L.  Ed.  998,  Philadelphia  v.  The  Collector,  5  Wall.  732,  18  L.  Ed. 
617,  Northrup  v.  Shook,  10  Blatchf.  246,  Fed.  Cas.  10,329,  PuUiam  v. 
Pulliam,  10  Fed.  73,  Fed.  Cas.  11,463a,  Perley  v.  Muskegon  Co.,  32  Mich. 
137,  20  Am,  Eep.  640,  arguendo;  Muser  v.  Robertson,  21  Blatchf.  374,  17 
Fed.  604,  Moller  v.  Merritt,  24  Blatchf.  216,  29  Fed.  682,  and  Brown  v. 
Greenhow,  80  Va.  122,  to  point  that  common  counts  in  indebitatus  assump- 
sit is  proper  form  of  declaration  to  recover  excess  of  duties. 

Distinguished  in  State  of  Louisiana  v.  McAdoo,  234  U.  S.  632,  58  L.  Ed. 
1509,  34  Sup.  Ct.  938,  holding  importer  could  not  sue  to  review  by  man- 
damus action  of  Secretary  of  Treasury  in  determining  rate  of  duty  on 
imports;  Chesebrough  v.  United  States,  192  U.  S.  260,  48  L.  Ed.  453.  24 
Snp.  Ct.  264,  holding  purchase  of  stamps  from  revenue  collector  without 
intimating  the  purpose  they  are  for  and  without  any  protest  made  or 
notice  given  at  time,  that  purchase  is  under  duress,  is  voluntary  payment 
and  subsequent  application  to  commissioner  to  refund  is  not  equivalent  to 
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protest ;  United  States  v.  Edmonston,  181  U.  S.  511,  45  L.  £d.  97?,  21  Sup. 
Ct.  722,  holding  voluntary  overpayment  made  by  mistake  for  public  lands 
gives  purchaser  no  lawful  claim  against  United  States  for  recovery  of 
overcharge  where  government  of&cials  did  not  indorse  mistake;  Bend  v. 
Hoyt,  13  Pet.  267,  10  L.  Ed.  156,  where  plaintiff  was  culpably  negligent ; 
Cronan  v.  Peters,  9  La.  Ann.  476,  where  the  officer  of  the  government 
prevented  plaintiff  from  performing  his  contract  with  the  government; 
Colvin  V.  Holbrook,  2  N.  T.  129,  holding  action  will  not  lie  against  a 
deputy  sheriff  to  recover  money  rightfully  received  by  him,  although, 
while  money  is  still  in  his  hands,  he  refuses  to  pay  it  to  person  to  whom 
it  belongs.  And  see  United  States  v.  Bartlett,  2  Ware  (Day.),  19  Fed. 
Cas.  14,532,  note.  \ 

Ignorance  of  law  as  a  ground  for  relief.    Note,  10  Am.  Dec.  324. 

Relief  for  mistake  of  law.    Note,  23  Am.  Dec.  164. 

Liability  of  agent  paying  over  money  to  his  principal.  Note,  22  Am. 
St.  Rep.  512. 

Necessity,  sufficiency  and  utility  of  protest  to  recover  compulsory 
payment.    Note,  45  Am.  Dec.  162. 

Whether  agent  who  receives  money  illegally  may  exonerate  himself 
from  personal  liability  by  paying  same  over  to  principal.  Note, 
Ann.  Cas.  1912D,  721,  722. 

Payment  made  under  duress  of  personalty  as  compulsory  payment. 
Note,  Ann.  Oas.  1913 A,  1355. 

Miscellaneous.  Cited  in  Merchants'  Ins.  Co.  v.  Ritchie,  5  Wall.  543,  18 
L.  Ed.  541;  dissenting  opinion  in  Amson  v.  Murphy,  109  U.  S.  243,  27 
L.  Ed.  922,  3  Sup,  Ct.  188 ;  Pollock  v.  Farmers'  L.  &  T.  Co.,  167  U.  S.  609, 
39  L.  Ed.  829,  15  Sup.  Ct.  700. 

10  Pet.  160,  9  L.  Ed.  381,  HAGAN  V.  POISON. 

To  support  Jurisdiction  it  should  appear,  upon  face  of  the  record  or  upon 
affidavits,  that  sum  in  controversy  is  equal  to  the  Jurisdictional  amount,  and 
the  burden  of  showing  this  is  on  plaintiff  in  error. 

Approved  in  McLaughlin  v.  Darlington,  6  Kan.  App.  216,  50  Pac.  509, 
following  rule;  Harris  v.  Hopson,  5  Tex.  533,  holding  a  revising  court  to 
protect  itself  from  fraudulent  practices  of  party  in  interest  may  resort 
to  evidence  aliunde. 

10  Pet.  161-176,  9  L.  Ed.  382,  VENTBESS  V.  SMITH. 

* 

Objection  that  plaintiff,  as  administrator  ad  coUigendmn,  had  not  power 
to  sue,  should  be  taken  by  plea  in  abatement. 

Cited  in  dissenting  opinion  in  Noonan  v.  Bradley,  9  Wall.  408,  19  !•.  Ed. 
762,  majority  holding  objection  that  plaintifE  is  not  administrator,  may  be 
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taken  by  a  special  i^ea  in  bar;  Hodges  v.  Kimball,  91  Fed.  848,  holding 
plea  to  the  merits  waived  question  of  administrator's  incapacity  to  sue. 

Administrator  ad  colligendum,  under  laws  of  Miflslssippi,  has  power  to 
sue  in  an  action  of  detinue. 

Cited  in  Thomas  v.  Parish  of  Tensas,  4  Woods,  168,  14  Fed.  392,  hold- 
ing*  suit  could  be  revived  by  administratrix  of  domicile,  without  her  tak- 
ing tat  letters  in  Louisiana;  In  re  Steadman,  22  Fed.  Cas.  1158,  declaring 
that  trtst  of  bankrupt  resembles  that  of  an  administrator  ad  colligendum ; 
Lyon  v.  Odom,  31  Ala.  239,  arguendo. 

Authority  to  collect  goods,  cbattels,  dehts  and  credits  implies  authority 
to  sue  for  them. 

Cited  in  Bruce  v.  Schuyler,  4  Gilm.  274,  46  Am.  Dec.  456,  holding  power 
given  auditor  to  sell  lands  for  delinquent  taxes  implies  a  power  to  convey. 

Distinguished  in  Sibley  v.  Smith,  2  Mich.  490,  holding  auditor  cannot 
assume  the  power  to  convey  lands  sold  for  taxes,  unless  it  is  expressly 
conferred  ui>on  him  by  the  statute. 

Every  reasonable  intendment  should  be  in  favor  of  a  Judgment  of  a  court, 
and  it  is  incumbent  on  plaintiff  in  error  to  make  out  an  alleged  error  clearly 
and  satisfactorily. 

Cited  in  Townsend  v.  Jemison,  7  How.  724,  12  L.  Ed.  888,  Sturges  v. 
Carter,  114  U.  S.  523,  29  L.  Ed.  244,  5  Sup.  Ct.  1020,  and  Robbins  v. 
Kimble,  2  Tex.  258,  in  all  of  which  the  judgments  below  were  sustained. 

Executor,  under  laws  of  Alabama,  cannot  sell  personal  property  at  private 
nle,  unless  so  directed  by  the  will  supplemented  by  order  of  court,  and  such 
a  sale  is  void. 

Approved  in  Orchard  v.  Wright  etc.  Store  Co.,  225  Mo.  460,  20  Ann.  Oas. 
1072,  125  S.  W.  501,  holding  sale  of  leasehold  by  probate  court  must  be 
on  petition  with  inventory  and  notice;  Dearman  v.  Dearman,  4  Ala.  526, 
and  Fambro  v.  Oantt,  12  Ala.  305,  holding  private  sale  by  administratrix 
is  void  against  heirs,  etc.;  Dearman  v.  RadclifTe,  5  Ala.  194,  195,  where 
administratrix  made  a  formal  division  of  the  property,  without  legal  war- 
rant, and  received  nothing  as  equivalent,  she  may  successfully  defend  an 
action  for  its  recovery  by  one  to  whom  she  has  tissigned  a  share ;  Butler 
v.  Merchants'  Ins.  Co.,  14  Ala.  797,  holding  assignment  of  the  stock  by 
the  guardian  of  the  daughter  was  void;  Hopper  v.  Steele,  18  Ala.  831,  832, 
and  Wyatt  v.  Rambo,  29  Ala.  519,  68  Am.  Dec.  91,  statute  of  limitations 
does  not  run  in  favor  of  purchaser  from  administrator  at  private  sale  until 
appointment  of  succeeding  administrator;  Ikelheimer  v.  Chapman,  32  Ala, 
689,  holding  statute  abrogated  common-law  right  of  administrator  to  sell 
personal  pro])erty,  without  an  order  of  the  court. 

Distinguished  in  Harris  v.  Parkeri  41  Ala.  618,  holding  private  sale, 
under  directions  of  the  court,  valid* 
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Authority  given  ezecnton  or*  admlnlBtrators  to  sell  is  personal  trust, 
and  to  divest  title,  most  be  strictly  pnisued,  and  maxim,  "Nemo  plus  jnxis 
in  aliom  transf  erre  poteift,  quam  ipse  habet,"  applies. 

Approved  in  dissenting  opinion  in  Thomas  v.  Provident  Life  etc.  Co., 
138  Fed.  369,  majority  holding  where  executor  applied  proceeds  of  loan 
raised  by  mortgage  of  testator's  realty  to  pay  debts  of  estate,  estate  bowsd 
to  repay,  though  under  will  executor  not  authorized  to  execute  mortgage; 
Pulliam  V.  Pulliam,  10  Fed.  60,  Fed.  Cas.  11,463a,  holding  executor  nablc 
for  loss  by  depreciation  in  price  from  delay  of  sale;  Balkum  v.  Owens,  47 
Ala.  268,  and  Wilson  v.  Crocket,  43  Mo.  218,  97  Am.  Dec.  390,  holding 
owner  could  transfer  only  such  right  as  he  possessed;  Goolsbee  v.  Ford- 
ham,  49  Ala.  204,  when  same  tract  of  public  land  has  been  located  by  two 
persons,  the  older  certificate  must  prevail;  Vance  v.  Maroney,  4  Colo.  48, 
holding  that  a  return  of  non  inventus  made  before  the^etum  day  of  the 
writ  is  not  in  compliance  with  the  law  requiring  service  of  notice  to  de- 
fendants, and  will  not  support  a  notice  by  publication;  Campbell  v.  Brown, 
6  How.  (Miss.)  114,  and  Campbell  v.  Brown,  6  How.  (Miss.)  234,  holding 
decree  of  probate  court  ordering  sale  of  lands  of  a  decedent's  estate,  with- 
out statutory  notice  to  heirs,  is  void;  Williamson  v.  Williamson,  3  Smedes 
&  M.  747,  41  Am.  Dec,  640,  holding  sale  by  administrator  not  complying 
with  requisites  of  statute  void;  Hull  v.  Clark,  14  Smedes  &  M.  194,  pur- 
chaser from  vendee  of  administrator  selling  without  order  of  the  court 
acquires  no  title;  Peters  v.  Caton,  6  Tex.  559,  holding  sale  by  adminis- 
tratrix at  unauthorized  place  and  time  confers  no  title;  Edgerton  v. 
Michels,  66  Wis.  131,  26  N.  W.  751,  holding  that  question  whether  plain- 
tiffs acted  as  factors  in  sale  of  certain  cattle  which  had  been  stolen  by  their 
principal  should  have  been  submitted  to  the  jury.  Cited  to  the  contra  in 
Taylor  v.  Benham,  5  How.  272,  12  L.  Ed.  149,  arguendo. 

Distinguished  in  Clark  v.  Hornthal,  47. Miss.  525,  court  dividing  as  to 
whether  sale  by  one  executor,  other  refusing  to  qualify,  was  valid. 

Doctrine  of  markets  overt  has  never  been  recognised  in  the  United  States. 
Cited  in  Fawcett  v.  Osborn,  32  111.  426,  83  Am.  Dec.  288,  and  Bryant  v. 
Whitcher,  52  N.  H.  161;  reaffirming  rule;  Levi  v.  Booth,  58  Md.  311,  42 
Am.  Rep.  334,  •^ne  bujdng  ring  from  jeweler,  without  authority  to  sell,  gets 
no  title;  National  Bank. of  Kansas  City  v.  Morris,  114  Mo.  260,  35  Am. 
St.  Rep.  756,  19  L.  R.  A.  465,  21  S.  W.  512,  holding  purchaser  of  property 
takes  subject  to  duly  recorded  mortgage  of  which  he  has  no  actual  notice ; 
Black  V.  Jones,  64  N.  C.  320,  holding  where  horse  taken  from  private  party 
and  sold  at  public  government  sale  by  ati  army  officer,  title  of  original 
owner  was  not  extinguished. 

Purchase  from  one  having  no  title.    Note,  25  Am.  Dec.  606,  609. 
Owner  of  chattel    cannot  be    divested  of  title   without  his    consent. 

Note,  S  Am.  St.  Rep.  196,  197,  204. 
Original  owner's  right  to  stolen  goods  as  against  purchaser.    Note, 

16  £.  R.  0.  9. 
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MiseellaneouB.  Miscited  in  United  States  v.  Libby,  1  Wood.  &  M.  226, 
Fed.  Cas.  15,597;  Carter's  Heirs  v.  Carter's  Admrs.,  39  AJa.  586;  Clark 
T.  Homtbal,  47  Miss.  491. 

10  Pet.  177-256,  9  L.  Ed.  388,  BOONE  V.  OHTLES. 

Equity  will  adjudicate  npon  tbe  equitable  Interests  of  parties  claiming 
real  estate  In  absence  of  person  holding,  legal  title. 

Approved  in  Lyncb  v.  United  States,  13  Okl.  156,  73  Pac.  1100,  apply- 
ing rule  in  suit  to  annul  town-site  patent  where  lots  sold  to  numerous  pur- 
chasers; Piatt  v.  Oliver,  3  McLean,i  32,  Fed.  Cas.  11,116,  as  having  de- 
creed between  codef endants  holding  that  in  equity  court  can  decree  between 
defendants  setting  up  conflicting  rights;  Foote  v.  Linck,  5  McLean,  620, 
Fed.  Cas.  4913,  giving  same  relief  as  if  trustees  were  complainants,  as 
also  in  Woolsey  .v.  Dodge,  6  McLean,  144,  Fed.  Cas.  18,032,  ruling  similarly ; 
Jewett  V.  Cunard,  3  Wood.  &  M.  293,  Fed.  Cas.  7310,  permitting  cotenant 
to  sue  alone  for  neglect  in  managing  estate;  Smith  v.  Ford,  48  Wis.  137, 
2  N.  W.  144,  holding  decree  binds  actual  parties,  though  all  proper  parties 
be  not  joined. 

Appellate  court  can  act  on  no  evidence  which  was  not  before  the  court 
below,  or  receive  any  paper  not  used  at  the  hearing. 

Cited  in  United  States  v.  Coe,  155  U.  S.  84,  89  L.  Ed.  78,  15  Sup.  Ct.  18, 
arguendo. 

^         Power  of  appellate  court  to  consider  evidence  not  produced  in  court 
below.    Note,  9  Ann.  Gas.  958. 

Allegata  and  probata  must  agree;  If  party  states  a  purchase,  he  cannot 
show  a  conveyance. 

Approved  in  Pacific  Mail  S.  S.  Co.  v.  Waimanalo  Sugar  Co.,  181  Fed. 
928, 104  C.  C.  A.  365,  holding  compensation  could  not  be  allowed  as  salvage 
when  not  pleaded,  though  evidence  showed  se]:vices  of  that  nature;  Ken- 
nedy V.  Custer,  174  Fed.  981,  98  C.  C.  A.  584,  holding  evidence  sustained 
finding  that  making  of  alleged  contract  was  not  proved;  McKinney  v. 
Big  Horn  Basin  Dev.  Co.,  167  Fed.  779,  93  C.  C.  A.  258,  holding  where 
evidence  failed  to  sustain  demand  for  specific  performance,  equity  could 
not  award  recovery  on  quantum  meruit;  Kimber  v.  Young,  157  Fed.  202, 
84  C.  C.  A.  647,  holding  allegation  that  fraudulent  representations  were 
made  in  writing  not  supported  by  evidence  of  parol  representations;  dis- 
senting opinion  in  Hurst  v.  Brennen,  239  Pa.  229,  Ann.  Gas.  1914D,  428, 
86  Atl.  783,  majority  holding  court  of  equity  having  acquired  jurisdiction 
of   partition  proceeding  of  partnership  property,  where  property  could 
not  be  divided,  it  would  settle  affairs  of  partnership;  Garland  v.  Davis,  4 
How.  148,  11  L.  Ed.  916,  holding  no  evidence  was  competent  except  such 
as  related  to  the  promise  described  in  the  declaration;  Providence  Rubber 
Co.  ▼.  Goodyear,  9  Wall.  793,  19  L.  Ed.  568,  and  Goodyear  v.  Providence 
Rubber  Co.,  2  Cliff.  370,  Fed.  Cas.  5583,  refusing  to  entertain  a  defense 


10  Pet.  177-266  NOTES  ON  U.  S.  REPORTS.  88 

not  contained  in  the  answer;  Bradley  v.  Converse,  4  Cliff.  367,  Fed.  Cas. 
1775,  refusing  decree  where  proofs  and  legations  did  not  agree ;  Blandy 
v.  Griffith,  3  Fed.  Cas.  677,  where  complainants  insist  upon  an  estoppel, 
by  a  former  suit,  the  bill  should  have  averred  the  judgment;  Maury  v. 
Mason,  8  Port.  216,  and  Hackney  v.  Butts,  41  Ark.  400,  and  Singleton  ▼. 
Scott,  11  Iowa,  594,  holding  proof,  without  allegation,  worthless ;  McKinley 
V.  Irvine,  13  Ala.  696,  holding  that  a  title,  not  put  in  issue  by  any  of 
the  pleadings  cannot  be  properly  made  the  foundation  of  a  decree;  Ansley 
v.  Robinson,  16  Ala.  798,  holding  that  decree  cannot  embrace  matters  not 
charged  in  the  bill,  although  warranted  by  the  proof;  Byers  v.  Fowler,  12 
Ark.  288,  64  Am.  Dec.  289,  holding  party  failing  to  aver  denial  of  notice 
of  fraud  cannot  sustain  his  title,  regardless  of  proof  that  he  was  an  inno- 
cent purchaser ;  McKay  v.  Bissett,  5  Qilm.  505 ,  Clarke  v.  Omaha  etc.  R.  R. 
Co.,  5  Neb.  331,  holding  there  can  be  no  recovery  save  on  case  made  in: 
bill;  Campbell  v.  Powers,  139  111.  132,  28  N.  E.  1063,  holding  every  bill 
must  contain  matters  of  fact  per  se  to  maintain  the  case,  so  that  the 
same  may  be  put  in  issue  by  the  answer  and  established  by  the  proofs; 
Adams  v.  Gill,  168  111.  196,  41  N.  E.  739,  holding  proof  of  fraud  does  not 
support  allegation  of  mistake;  Le  Baron  v.  Shepherd,  21  Mich.  275,  hold- 
ing, where  complainant's  title,  as  stated  in  the  bill,  depends  upon  the  per- 
formance of  a  condition,  he  will  not  be  entitled  to  .the  relief  he  seeks  by 
proving  excuse  for  nonperformance  of  condition;  Bellows  v.  Stone,,  14 
N.  H.  196,  holding  plaintiff  cannot  set  up  in  bill  one  contract  and  obtain 
relief  upon  proof  of  another;  Wallace  v.  Robeson,  100  N.  C.  212,  6  S.  E. 
663,  holding  appellants  must  prove  their  title  substantially  as  alleged; 
Heatherly  v.  Hadley,  4  Or.  19,  holding  proof  cannot  add  to  the  force  of  an 
all^ation  of  service;  Rorer  Iron  Co.  v.  Trout,  83  Va.  417,  421,  6  Am.  St. 
Rep.  301,  304,  2  S.  E.  722,  724,  holding  defense  of  bona  fide  purchaser 
cannot  be  made  unless  it  is  set  up  by  answer  or  plea;  Foster  v.  Goddard, 
1  Black,  618,  17  L.  Ed.  282,  Phelps  v.  Elliott,  35  Fed.  461,  Simmons  Medi- 
cine Co.  V.  Simmons,  81  Fed.  166,  and  Duganu  v.  Qittings,  3  Gill,  169, 
48  Am.  Dec.  314,  arguendo. 

Title  of  one,  without  notice,  purchasing  ftom  one  wlio  purchased  with 
notice,  or  of  a  purchaser  with  notice  from  a  purchaser,  without  notice,  Is  good. 
Approved  in  United  States  v.  Clark,  138  Fed.  299,  after  entry  is  con- 
firmed and  patent  issued,  government  cannot  recover  land  for  fraudulent 
entry,  as  against  bona  fide  purchaser;  United  States  v.  Detroit  etc.  Co., 
131  Fed.  678,  purchasers  in  good  faith,  without  notice,  for  value,  of  title 
evidenced  by  receiver's  final  receipts  upon  which  patents  subsequently  issue, 
may  defend  as  bona  fide  purchasers  against  suit  by  government  to  avoid 
patents  for  fraud  in  procurement  of  patent;  Balfour  v.  Hopkins,  93  Fed. 
670,  holding  prospective  lender  on  realty  mortgage  who  is  advised  that 
borrower  is  without  title,  but  that  deed  opnveying  property  is  in  escrow,  is 
put  on  inquiry  as  to  terms  of  escrow;  Bonelli  v.  Burton,  61  Or.  436,  123 
Pac.  40,  holding  transfer  of  contract,  executed  by  vendor  to  sell  land,  did 
not  make  assignee  bona  fide  purchaser  when  it  was  obtained  by  fraud; 
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dissenting  opinion  in  Hopkins  v.  Hebard,  194  Fed. '320,  114  C.  C.  A.  261, 
majority  holding  grantee  tinder  quitclaim  deed  was  bona  fide  purchaser; 
Stanley  v.  Schwalby,  162  U.  S.  277,  40  L.  Ed.  967,  16  Sup.  Ct.  763,  holding 
purchaser  without  notice  takes  a  good  title  though  his  grantor  had  notice; 
Oakes  v.  Tonsmierre,  4  Woods,  654,  49  Fed.  452,  holding  sale  of  right  to 
use  trademark  by  vendee  to  anoth'er  will  not  be  affected  by  any  contract 
between  the  original  parties,  of  which  second  vendee  had  no  notice ;  Balliett 
V.  Seeley,  34  Fed.  301,  holding  D,  acquired  assignee 's  title  to  the  judgment, 
and  S.  could  not  object  that  D.  was  a  party  to  the  fraud;  Henninger  v. 
Heald,  52  N.  J.  £q.  439,  29  Atl.  194,  holding  grantee,  with  notice,  from 
bona  fide  purchaser,  stands  in  same  position  as  his  grantor;  Thomburg 
V.  Bowen,  37  W.  Va.  651, 16  S.  E.  829,  arguendo. 

Rights  of  purchaser  for  value  without  notice.    Note,  21  £.  B.  0.  728. 

Wliere  botb  partieB  claim  by  an  equitable  title,  the  one  prior  in  tima 
is  deemed  to  liave  the  better  right,  and  equity  with  the  legal  title  will  pre- 
vail as  against  a  mere  equity. 

Approved  in  Hawley  v.  Diller,  178  U.  S.  487,  44  L.  Ed.  1161,  20  Sup.  Ct. 
990,  holding  purchasers  from  entryman  before  issue  of  patent  are  not 
bona  fide  purchasers  who  are  protected  against  cancellation  for  fraud  of 
entryman,  if  entry  made  under  timber  act  of  June  3,  1878;  Ohio  River 
R.  R.  Co.  V.  Fisher,  116  Fed.  934,  holding  where  son  contested  will  and 
set  it  aside  and  later  he  and  his  wife  conveyed  property  and  after  his 
death  decree  setting  will  aside  was  reversed  on  bill  of  review,  rights  of 
parchasers  cure  superior  to  rights.4>f  widow  to  annuity  under  will;  Pikes 
Peak  Power  Co.  v.  City  of  Colorado  Springs,  105  Fed.  16,  refusing  to  en- 
force forfeiture  where  party  seeking  to  enforce  forfeiture  was  guilty  of 
first  breach ;  Haggerty  v.  Annison,  133  La.  349,  62  South.  950,  holding  plain- 
tiff's claim  of  bona  fide  purchase  from  United  States  not  sustained ;  Johnson 
V.  Hayward,  74  Neb.  165, 12  Ann.  Caa.  800,  5  L.  R.  A.  (N.  S.)  112, 103  N.  W. 
1061,  holding  agent  to  purchase  realty  who  purchased  for  himself  with  his 
own  funds  was  trustee  for  principal ;  National  Oil  etc.  Co.  v.  Teel,  95  Tex. 
592,  68  S.  W.  981,  holding  assignee  of  contract  which  does  not  convey 
iaterest  in  land,  but  only  option,  not  protected  against  defects  which  could 
be  asserted  against  assignee;  Lansdale  v.  Daniels,  100  U.  S.  118,  25  L.  Ed. 
589,  holding  equity  is  in  favor  of  the  one  first  making  the  entry  and  settle- 
ment; Ford  V.  Commissioners  of  Geauga  County,  7  Ohio  (pt.  II),  149,  pro- 
tecting bona  fide  purchaser  against  judgment  lien;  Bush  v.  Bush,  3  Strob. 
Eq.  134,  51  Am.  Dec.  676,  one  having  equitable  title  cannot  defeat  prior 
equity,  of  which  he  has  had  notice  by  procuring  the  legal  title;  Ljrnch  v. 
Hancock,  14  S.  C.  90,  holding  that  one  without  legal  title  cannot  be  a  bona 
fide  purchaser;  Downer  v.  South  Royalton  Bank,  39  Vt.  30,  holding  that 
assignee  of  a  chose  in  action,  who  only  obtains  an  equitable  interest  therein, 
is  not  protected  against  a  prior  equity;  Weeks  v.  Milwaukee  etc.  R.  R.  Co., 
78  Wis.  525,  47  N.  W.  744,  holding  prior  equity  must  prevail ;  Donelson  v. 
Posey,  13  Ala.  771,  Byers  v.  Fowler,  12  Ark.  285,  54  Am.  Dec.  286,  and 
Treiber  y.  LanahaUi  23  Md.  134,  arguendo;  Klatt  V.  Dummert|  70  Minn. 
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471,  73  N.  W.  405,  to  point  that  assignee  of  executory  contract  of  sale  is 
chargeable  with  equities  between  original  parties,  and  reforming  mistake 
in  such  a  contract  against  such  an  assignee. 

Whether  ^nd  when  purchaser  of  equitable  title  is  entitled  to  protec- 
tion as  bona  fide  purchaser.     Note,  97  Am.  Dec.  4S3,  434. 
Legal  title  prevailing  where  equities  are  equal.    Note,  10  E.  R.  0.  569. 

Bona  fide  pordiaser  of  real  esUte  takes  the  tltle^  free  of  equltieB,  be- 
tween tba  oilginal  parties. 

Approved  in  Iowa  Land  etc.  Go.  v.  United  States,  217  Fed.  13,  133 
C.  C.  A.  121,  holding  doctrine  did  not  apply  where  there  was  total  absence 
of  title  in  vendor;  Lynch  v.  United  States,  13  Okl.  145,  73  Pac.  1096, 
applying  rule  in  suit  to  annul  town-site  patent  where  lots  sold  to  innocent 
purchasers;  Perkins  v.  Pfalzgraff,  60  W.  Va.  134,  53  S.  E.  918,  holding 
rights  acquired  by  bona  fide  purchaser  under  final  decree  of  court  of  com- 
petent jurisdiction  not  affected  by  subsequent  reversal;  Dunfce  v.  Childs, 
59  W.  Va.  248,  53  S.  E.  218,  holding  where  party  to  suit  purchased  land 
at  sale  to  satisfy  his  debt  and  sold  to  bona  fide  purchaser  without  notice 
of  error  in  decree,  such  purchaser's  title  was  not  affected  by  subsequent 
reversal;  Beals  v.  Neddo,  1  McCrary,  209,  2  Fed.  44,  holding  bona  fide  as- 
signee of  negotiable  note  takes  it  and  mortgage  securing  same  free  of 
equities;  Ligon  v.  Rogers,  12  Ga.  292,  holding  equity  will  not  correct  a 
mistake  in  a  written  agreement,  and  then  specifically  enforce  an  execution 
against  a  bona  fide  purchaser  of  the  property,  with  no  knowledge  of  such 
mistake;  National  Bank  v.  Harman,  75  Y^.  609,  holding  second  vendee  took 
property,  unaffected  by  any  lien,  reserved,  but  not  referred  to  in  deed. 

In  setting  np  defense  of  bona  fide  purchaser,  pleading  mxist  state  deed 
of  purchase,  date,  parties,  that  vendor  was  seised  in  fee  and  was  in  possession, 
the  consideration,  and  that  it  was  truly  paid,  and  deny  drcumstances  ftom 
which  notice  can  be  Inferred. 

Approved  in  Tobey  v.  Kilboume,  222  Fed.  764,  138  C.  C.  A.  308,  and 
Newman  v.  Schwerin,  109  Fed.  948,  both  following  rule;  Wright-Blodgett 
Co.  V.  United  States,  236  U.  S.  403,  59  L.  Ed.  640,  35  Sup.  Ct.  339,  holding 
defense  of  bona  fide  purchase  in  action  to  cancel  patent  for  fraud  was 
affirmative  defense,  which  must  be  established;  Cooper  v.  United  States, 
220  Fed.  872,  136  0.  C.  A.  501,  Stonebraker-Zea  Cattle  Co.  v.  United 
States,  220  Fed.  101,  135  C.  C.  A.  96,  United  States  v.  Hill,  ;J17  Fed.'  843, 
845,  United  States  v.  Brannan,  217  Fed.  851,  1333  C.  C.  A.  559,  and 
United  States  v.  Krueger,  228  Fed.  103,  all  holding  defense  of  bona  fide 
purchase  of  land  patented  under  fraudulent  entry  not  sustained;  Johnson 
V.  Geoi^a  Loan  etc.  Co.,  141  Fed.  597,  598,  one  claiming  as  bona  fide 
purchaser  must  allege  and  prove  want  of  notice  and  actual  payment  of  pur- 
chaser of  money  independently  of  recitals  in  deed;  Bell  v.  Pleasant,  145 
Cal.  414,  104  Am.  St.  Rep.  61,  78  Pac.  958,  in  action  to  cancel  deeds, 
where  plaintiff  claims  under  prior  unrecorded  deed  and  defendant  claims 
under  recorded  deed  resting  upon  subsequent  recorded  deed  from  plain- 
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tififs  grantor,  under  wbioh  grantee  took  no  title  as  such,  defendant  has 
burden  of  proving  he  is  bona  fide  purchaser;  Black  Eagle  Oil  Co.  v.  Bel- 
cher, 22  Cal.  App.  263,  133  Pac.  1155,  holding  evidence  did  not  show  plain* 
tiff  purchased  without  notice  of  prior  unrecorded  deed;  Wagenhurst  v. 
Winelond,  20  App.  D.  C.  97,  holding  bill  failed  to  set  up  bona  fide  purchase ; 
Lowden  v.  Wilson,  233  111.  345,  84  N.  E.  247,  holding  evidence  sustained 
plea  of  bona  fide  purchase ;  Wenz  v.  Pastene,  209  Mass.  365,  95  N.  E.  793, 
holding  purchaser  at  foreclosure  sale  took  subject  to  unrecorded  lease  when 
notified  of  it  before  paying  price ;  Cox  v.  Wall,  132  N.  C.  739,  44  S.  E. 
638,  applying^  rule  in  suit  by  bankruptcy  trustee  to  set  fuside  fraudulent 
conveyance;  Slaughter  v.  Coke  Co.,  34  Tex.  Civ. '602,  79  S.  W.  865,  convey- 
ance reciting  that  grantor  sold  all  right,  title  and  interest  in  lands  trans- 
ferred to  grantor  by  order  of  court  and  contract  for  deed  shows  grantee 
took  only  title  grantor  had;  Smith  v.  Orton,  131  U.  S.  Ixxviii,  18  L.  Ed. 
64,  holding  party  could  not  set  up  the  defense  of  bona  fide  purchaser; 
Simmons  Creek  Coal  Co.  v.  Doran,  142  U.  S.  437,  35  L.  Ed.  1072,  12  Sup. 
Ct.  246,  holding,  as  against  complainants,  recitals  in  deeds  could  not  be 
relied  upon  as  proof  of  such  payment ;  United  States  v.  California  etc.  Land 
Co.,  148  U.  S.  41,  37  L.  Ed.  859,  13  Sup.  Ct.  462,  holding  those  defendants, 
not  original  wrongdoers,  could  set  up  any  special  matter  of  defense,  as 
bona  fide  purchaser;  Seacombe  v.  Campbell,  18  Blatchf.  109,  2  Fed.  358, 
holding  plea  bad  for  not  setting  forth  the  amount  of  the  consideration; 
Morse  v.  Godfrey,  3  Story,  389,  Fed.  Cas.  9856,  a  transfer  of  property  to 
secure  old  debts  will  not  make  party  a  bona  fide  purchaser;  Oakley  v. 
Ballard,  Hempst.  477,  Fed.  Cas.  10,393,  holding  vendee  cannot  occupy  the 
attitude  Hf  an  innocent  purchaser,  the  legal  title  never  having  vested  in 
his  vendor;  Cuyler  v.  Ferrill,  1  Abb.  (U.  S.)  175,  Fed.  Cas.  3523,  holding 
payment  in  '' Confederate  notes,"  in  a  Confederate  State,  cannot  con- 
stitute party  a  bona  fide  purchaser  for  value;  Curts  v.  Cisna,  7  Biss.  265, 
266,  Fed.  Cast  3507,  holding  that  a  purchaser  under  a  contract  for  a  deed 
is  not  protected  as  a  bona  fide  purchaser;  Nickerson  v.  Meacham,  5  Mc- 
Crary,  8,  14  Fed.  884,  Lakin  v.  Sierra  Buttes  etc,  Min.  Co.,  11  Sawy.  239, 
25  Fed.  342,  and  Davis  v.  Ward,  109  Cal.  189,  50  Am.  St.  Rep.  31,  41  Pac. 
1011,  holding  actual  payment  of  consideration  before  notice  must  be  shown ; 
In  re  Long,  15  Fed.  Cas.  819,  3  Bank.  Reg.  69,  and  Bacon  v.  Harris,  62  Fed. 
106,  where  purchaser  asserts  a  right  adverse  to  that  of  creditors,  recitals 
of  consideration  in  deed  are  not  sufficient;  Ferguson  v.  Dent,  24  Fed.  435, 
holding,  if  the  possession  of  the  land  is  severed  from  the  legal  title,  the 
plea  of  innocent  purchaser  cannot  be  sustained  as  against  the  rightful 
owner;  McCormack  v.  James,  36  Fed.  18,  holding  that  a  recorded  deed  of 
trust  is  notice,  under  code  of  Virginia;  American  Mtg.  Co,  v.  Hopper,  56 
Fed.  76 ;  American  Mtg.  Co.  v.  Hopper,  64  Fed.  560,  29  U.  S.  App.  12,  and 
California  Redwood  Co.  v.  Litle,  79  Fed.  856,  declaring  that  the  interest 
of  pre-emptor  of  public  lands,  who  has  made  payment  and  received  ^er^ 
tificate,  is  merely  equitable,  and  his  vendee  is  not  a  bona  fide  purchaser; 
German  Sav.  &  L.  Soc.  v.  De  Lashmutt,  67  Fed.  401,  holding  bona  fide 
purchaser  from  grantee  of  insane  person  takes  no  title;  United  States  v. 
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Winona  etc.  R.  R.  Co.,  67  Fed.  960,  32  U.  S.  App.  272,  holding  equities  of 
bona  fide  purchasers  of  certificates  of  land,  issued  through  mistake,  arc 
superior  to  those  of  the  United  States;  United  States  v.  Sierra  Nevada 
Wood  etc.  Co.,  79  Fed.  694,  defense  of  bona  fide  purchaser  is  effective  to 
bill  by  United  States  to  cancel  a  patent  for  fraud;  Balfour  v.  Parkinson, 
84  Fed.  860,  holding  evidence  insufficient  to  establish  the  defense  of  bona 
fide  purchaser;- Moore  v.  Clay,  7  Ala.  751,  holding  allegations  in  answer 
insufficient ;  Ledbetter  v.  Walker,  31  Ala.  177,  holding  answer  must  contain 
a  positive  denial  of  notice;  Ketchum  v.  Creagh,  53  Ala.  227,  holding  that 
purchaser  of  land  sold  on  credit  by  probate  has  only  an  equity,  and  his 
alienee  is  chained  with  notice;  Smith  v.  Perry,  56  Ala.  269,  holding  pur- 
chaser from  assignee  in  bankruptcy  is  not  a  bona  fide  purchaser;  Wood  v. 
Holly  Mfg.  Co.,  100  Ala.  350,  46  Am.  St.  Rep.  64,  13  South.  953,  Watson 
V.  Phelps,  40  Iowa,  483,  and  Laraway  v.  Larue,  63  Iowa,  412,  19  N.  W. 
244,  holding  one  claiming  under  a  quitclaim  deed  cannot  claim  prote^tiob 
as  a  bona  fide  purchaser;  Troy  v.  May,  101  Ala.  405,  13  South.  265,  where 
parties  had  equitable  titles,  the  one  first  in  time  prevailed;  Sheltou  v. 
Lewis,  27  Ark.  198,  199,  holding  rights  of  wards,  to  property  purchased 
with  their  money,  may  be  sustained  against  a  conveyance  to  secure  bonar 
fide  debtors;  Buck  v.  Martin,  27  Ark.  7,  Pearce  v.  Foreman,  29  Ark.  568, 
Eversdon  v.  Mayhew,  65  Cal.  167,  3  Pac.  644,  and  Hyland  v.  Hyland,  19 
Or.  55,  23  Pac.  813,  holding  party  was  not  a  bona  fide  purchaser;  Taylor 
V.  Weston,  77  Cal,  538,  20  Pac.  64,  and  Johnson  v.  Newman,  43  Tex.  635, 
the  assignee  of  the  holder  of  a  certificate  of  purchase  is  not  a  bona  fide 
holder,  because  he  acquires  merely  an  equity;  Brown  v.  Welch,  18  111.  346, 
68  Am.  Dec.  550,  Ridhards  v.  Snyder,  11  Or.  510,  6  Pac.  191,  and  Watkins 
v.  Edwards,  23  Tex.  447,  holding  he  must  prove  payment  of  purchase  money 
apart  from  the  acknowledgment  of  the  deed;  Sillyman  v.  King,  36  Iowa, 
213,  215,  Nolan  v.  Grant,  53  Iowa,  393,  5  N.  W.  513,  Bank  of  Farmington 
V.  Ellis,  30  Minn.  272,  15  N.  W.  244 ,  Lewis  v.  Lindley,  19  Jlont.  443,  48 
Pac.  773,  Raymond  V.  Flavel,  27  Or,  248,  40  Pac.  167,  and  Prickett  v.  Muck, 
74  Wis.  207,  42  Pac.  258,  all  holding  onus  is  upon  the  subsequent  purchaser 
to  show  that  he  purchased  in  good  faith,  and  for  valuable  consideration 
paid  before  notice  of  prior  conveyance;  Kitteridge  v.  Chapman,  36  Iowa, 
350,  holding  execution  of  a  bond,  not  negotiated,  is  insufficient;  Baynard 
V.  Norris,  5  Gill,  482,  46  Am.  Dec. '649,  answer,  setting  up  defense  of  bona 
fide  purchaser,  must  allege  that  at  time  of  conveyance  grantor  was  seised, 
or  pretended  to  be  seised,  and  was  in  possession;  Du  Val.  v.  Wiloner  (Md.), 
41  Atl.  124,  holding  equitable  claimant  charged  with  notice  that  legal 
owner  was  in  possession  of  the  premises  at  time  of  his  purchase  of  the 
equity;  Macauley  v.  Smith,  132  N.  Y.  532,  30  N.  E.  999,  holding  party 
could  not  maintain  the  defense  of  a  bona  fide  purchaser,  he  not  having 
paid  all  the  purchase  money;  Farmers'  etc.  Bank  v.  Milling  Co.,  1  S.  D. 
400,  86  Am.  St.  Rep.  748,  47  N.  W.  406,  deciding  it  was  not  incumbent 
upon  the  plaintiff  to  allege  notice,  as  defendant  must  affirmatively  prove 
want  of  it ;  Shouf e  v.  Griffiths,  4  Wash.  165,  81  Am.  St.  Rep.  913,  30  Pac. 
94,  holding  mortgagee  of  an  equitable  interest  is  not  a  bona  fide  encum- 
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braneer;  Hoult  v.  Donahue,  21  W.  Va.  300,  holding  purchaser  for  value, 
and  without  notice,  obtaining  the  legal  title,  before  he  has  notice  of  prior 
equity,  is  entitled  to  priority;  dissenting  opinion  in  Wickes  v.  Lake,  25 
Wis.  83,  majority  holding  su^h  possession  constituted  notice  to  the  mort- 
gagee; Perkins  t.  Swank,  43  Miss.  358,  defining  "innocent  purchaser"; 
Brush  V.  Ware,  15  Pet.  110,  10  L.  Ed.  679,  Sitler  v.  McComas,  66  Md.  140, 
6  Atl.  530,  and  Smith  v.  Ford,  48  Wis.  149,  2  N.  W.  154,  arguendo. 

Distinguished  in  Villa  ▼.  Rodriguez,  12  Wall.  338,  20  L.  Ed.  410,  and 
York  y.  McNutt,  16  Tex.  16,  67  Am.  Dec.  608,  holding  vendee,  in  an  execu- 
tory contract,  cannot  defend  as  a  bona  fide  purchaser;  Weston  v.  Dunlap, 
50  Iowa,  184,  where  party  fails  to  file  mechanic's  lien,  until  after  lapse 
of  ninety  days,  he  cannot  enforce  it  against  vendee  buying  property  in 
meantime,  under  a  bond  for  a  deed,  and  gave  his  note  for  purchase  price. 

Bi^t  of  plaintiff  to  bring  big  suit  la  not  forfeited  by  a  champertoiu 
tgreement. 

Approve4  in  United  States  Fire  Escape  Counterbalance  Co.  v.  Joseph 
Halsted  Co.,  195  Fed.  299,  holding  assignee  of  patent  holding  under  assign- 
ment made  in  aid  of  combination  violative  of  Sherman  Act  could  sue  in- 
fringer; Johnson  v.  Van  Wyck,  4  App.  D.  C.  323,  41  L.  B.  A.  520;  holding 
contract  void  as  champertous;  Elser  v.  Village  of  Qross  Point,  223  111. 
240,  79  N.  E.  30,  fact  that  litigation  grows  out  of  champertous  contract  is 
no  defense  in  collateral  proceeding;  Robertson  v.  Cayard,  111  Tenn.  3G6, 
77  S.  W.  1059,  repeal  of  champerty  act  of  1821,  by  act  of  1899,  did  not 
bar  suit  relating:  to  champertous  agreement;  Potter  v.  Ajax  Mining  Co., 
22  Utah,  294,  61  Pac.  1004,  holding  where  champertous  contract  between 
client  and  attorneys  gave  attorneys  one-half  of  recovery,  attorneys  coald 
after  settlement  by  plaintiff  proceed  to  judgment  for  purpose  of  ascertain- 
ing amount  of  compensation  under  contract ;  Bumes  v.  Scott,  117  U.  S.  589, 
29  L.  Ed.  993,  6  Sup.  Ct.  869,  making  of  champertous  contract,  for  prose- 
cution of  suit  to  collect  note,  is  no  bar  to  recovery  on  note ;  In  re  Lathrop, 
3  Ben.  493,  3  N.  B.  B.  105,  Fed.  Cas.  8103,  reaffirming  rule ;  Reed  v.  Janesj 
84  Ga.  389, 11  S.  E.  401,  and  Euneau  v.  Rieger,  105  Mo.  682,  16  S.  W.  860, 
holding  champerty  in  collateral  agreement  will  not  prevent  recovery;  Tor- 
rence  v.  Shedd,  112  111.  477,  holding  question  of  champerty  cannot  properly 
arise  except  in  a  controversy  between  the  parties  or  their  privies;  Cooke 
v.  Pool,  25  S.  C.  599,  holding  innocent  assignee  of  a  judgment  is  not 
affected  by  a  champertous  purchase  of  his  immediate  assignor;  Croco  v. 
Oregon  etc.  R.  R.,  18  Utah,  324,  54  Pac.  988,  refusing  to  entertain  a  defense 
urged,  that  plaintiff's  agreement  with  his  counsel  was  champertous. 

Champertous  agreement  to  prosecute  as  defense.    Note,  19  Ann.  Oas. 
519. 

Collateral  champerty  as  defense.    Note,  14  L.  R.  A.  785. 

Right  of  third  persons  to  take  advantage  of  champerty.    Note,  85 
L.  R.  A.  (K.  8.)  518»  514. 
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ConBtractiye  trust,  forced  on  a  party  aa  a  remedy  for  fraud,  is,  in  gen- 
eral, barred  by  lapse  of  twenty  years  after  possesilon  taken. 

Approved  in  Baker  v.  Schofield,  221  Fed.  334,  136  C.  C.  A.  320,  holding 
suit  by  receiver  o£  national  bank  to  recover  real  estate  fraudulently  trans- 
ferred by  former  receiver  on  secret  trust  for  himself  not  barred  in  fourteen 
years  where  former  receiver  was  still  owner,  though  never  in  his  own 
name;  Pryor  v.  Mclntire,  7  App.  D.  C.  432,  holding  where  trustee  of  ex- 
press trust  defrauded  beneficiaries  by  scheme  involving  false  personation, 
only  statutory  period  barred  action;  Zunkel  v.  Colson,  109  Iowa,  699,  81 
N.  W.  176,  holding  where  heir  permitted  stepmother  to  continue  in  posses- 
sion of  land  which  she  held  in  trust  for  him  and  others  and  to  appropriate 
rents  for  support  of  herself  and  others  without  demanding  his  interest 
therein  until  eight  years  after  majority,  he  is  not  guilty  of  laches  so  as 
to  defeat  partition ;  Bowman  v.  Wathen,  1  How.  196,  11  L.  Ed.  100,  holding 
t;laim  barred,  whether  they  knew  of.  an  adverse  possession,  or,  through 
negligence,  permitted  the  title  of^ another  to  mature;  Michoud  v.  Girod, 
4  How.  561,  11  L.  Ed.  1102,  Manning  v.  Hayden,  5  Sawy.  380,  Fed.  Gas. 
9043,  and  Reynolds  v.  Sumner,  126  111.  71,  9  Am.  St.  Rep.  528,  1  L.  R.  A. 
330,  18  N.  E.  337,  holding  within  what  time  a  constructive  trust  will  be 
barred,  depends  upon  the  circumstances;  Taylor  v.  Benham,  5  How.  276, 
12  L.  Ed.  151,  holding,  where  cestui  que  trust  resided  in  a  foreign  country, 
statute  did  not  begin  to  run  until  a  demand  was  made  upon  the  executor; 
Doe  V.  Close,  1  McLean,  292,  293,  Fed.  Cas.  8489,  holding  father  in  pos- 
session, after  having  given  deed  to  son,  holds  adversely;  Bunnel  v.  Stod- 
dard, 4  Fed.  Cas.  683,  holding  statute  will  not  aid  one  who,  confederating 
with  the  trustee,  procures,  by  fraud,  the  property  of  the  beneficiaries ; 
Kemp  V.  Nickerson,  66  Fed.  683,  holding  action  of  heir  against  executor, 
lost  by  laches;  Westenf elder  v.  Green,  78  Fed.  895,  holding  his  possession, 
as  guardian  of  the  Oregon  children,  was  adverse  to  the  claims  of  the  Ger- 
man children  and  barred  their  claim;  James  v.  James,  55  Ala.  532,  where 
beneficiaries  seek  to  enforce  a  constructive  trust  in  the  lands,  claiming 
the  benefit  of  resale  by  trustee,  no  actual  fraud  being  alleged,  they  must 
file  bill  within  six  years  after  resale;  Hendrickson  v.  Hendrickson,  42 
N.  J.  Eq.  661,  9  Atl.  743,  holding  trustee  of  implied  tirust  was,  under  the 
circumstances,  protected ;  League  v.  Rogan,  59  Tex.  435,  refusing  to  enforce 
a  stale  ol^im ;  Lakin  v.  Mining  Co.,  11  Sawy.  243,  25  Fed.  345,  and  Woods 
V.  Dille,  11  Ohio,  457,  arguendo. 

'  When  equity  will  refuse  relief  because  of  laches.    Note,  64  Am.  Dec. 

ISO. 
When  limitations    begin  to    run  in    case  of  fraud  or    concealment. 

Note,  16  E.  R.  0.  261. 

Statute  of  Umitationa  nma  against  an  express  trust  from  the  time  it  is 
disavowed. 

Approved  in  Boydstun  v.  Jacobs,  38  Neb.  178,  147  Pac.  448;  Patterson 
V.  Hewitt,  11  N.  M.  42,  55  L.  R.  A.  668,  66  Pac.  565,  applying  rule  in  en- 
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foreement  of  oral  trust  relating  to  mining  locations;  Speidel  v.  Henriei, 
120  U.  S.  386,  30  U  Ed.  719,  7  Sup.  Ct.  611,  holding  the  trust  barred ; 
Moore  v.  Greene,  2  Curt.  210,  Fed.  Cas.  9763,  holding  statute  bars  equitable 
relief,  founded  on  a  legal  title  fraudulently  suppressed,  in  twenty  years 
after  the  discovery  of  the  fraud;  Amory  v.  Lawrence,  3  Cliff.  532,  Fed.  Cas. 
336,  where  trustee  held  land  as  security  for  money  advanced,  statute 
b^;an  to  run  from  time  complainant  knew  advances  had  been  repaid; 
Pulliam  V.  Pulliam,  10  Fed.  26,  Fed.  Cas.  11,463a,  where  executor  made 
no  settlement  for  seven  years  because  assets  were  not  collected,  he  was 
not  protected  by  the  statute;  Prince  v.  Town,  33  Fed.  163,  holding  statute 
had  not  begun  to  run  in  favor  of  executor,  where  he  had  done  nothing 
to  show  that,  in  his  opinion,  the  trust  had  terminated;  Naddo  v.  Bardon, 
47  Fed.  790,  holding  action  barred,  where  attorney  sold  land  and  took  a 
reconveyance  to  himself,  with  no  attempt  at  concealment;  Love  v.  Wat- 
kins,  40  Cal.  571,  6  Am.  Bep.  637,  and  Gebhard  v.  Sattler,  40  Iowa,  157, 
holding  statute  does  not  run  in  favor  of  trustee  in  possession,  unless  he 
has  held  adversely;  Perkins  v.  Cartmell,  4  Harr.  277,  42  Am.  Dec.  758, 
holding  equity  will  presume  an  extinguishment  of  a  trust,  after  twenty 
years'  adverse  holding;  Rice  v.  Pennypacker,  5  Houst.  354,  holding  claim 
not  barred;  Anderson  v.  Northrup,  30  Fla.  639,  12  South.  324,  where  heirs 
have  delayed  a  very  long  time,  they  will  be  denied  an  accounting  from 
executors  for  personalty  that  has  disappeared;  Thomas  v.  Brinsfield,  7 
Ga.  159,  trusts  intended  by  equity  not  to  be  barred  by  the  statute  are  those 
technical  continuing  trusts  within  its  exclusive  jurisdiction;  Keaton  v. 
Greenwood,  8  Ga.  103,  holding  trust  had  not  been  denied;  Morgan  v. 
Morgan,  10  Ga.  306,  holding  statute  runs  in  favor  of  mortgt^e,  in  x>os- 
session,  from  disavowal;  Keeton  v.  Keeton,  20  Mo.  539,  holding,  where 
administrator  purchases  property  at  fraudulent  sale,  made  by  him,  and 
notoriously  asserts  title,  statute  begins  to  run  in  his  favor;  New  Market 
V.  Smart,  45  N.  H.  103,  and  Hunter  v.  Hubbard,  26  Tex.  647,  548,  where 
cestui  que  trust,  in  possession,  disavows  the  trust  by  some  clear  and  un- 
cK|uivocal  act,  the  statute  begins  to  run  in  his  favor,  Ruckman  v.  Decker, 
23  N.  J.  Eq.  289,  to  point  that  statute  may  be  set  up  in  answer;  Hunter 
V.  Town  of  Marlboro,  2  Wood.  &  M.  199,  Fed.  Cas.  6908 ;  Wright  v.  Ross, 
36  Cal.  433,  and  Piatt  v.  Longworth,  27  Ohio  St.  199,  arguendo. 

Statute  of  limitations  as  between  trustor  and  trustee.  Note,  99 
Am.  Dec.  889,  891. 

Application  of  statute  of  limitations  *  as  between  trustee  and  bene- 
ficiary of  express  trust.    Note,  8  Ann.  Cas.  200. 

Running  of  limitations  in  case  of  breach  of  fiduciary  duty.  Note, 
16  E.  B.  0.  270,  271,  272. 

Possession  of  land  is  notice  of  a  claim  to  it  by  possessor,  and  if  not  hsld 
by  contract,  is  adverse  to  all  the  world  ftom  its  inception. 

Approved  in  Toltec  Ranch  Co.  v.  Babcock,  24  Utah,  192,  66  Pac.  878, 
holding  where  defendant  entered  on  lands  after  certificate  of  definite  Iocs- 
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tion  filed  by  railroad  and  inclosed  and  cultivated  same  and  held  same  in 
open  and  notorious  manner  for  more  than  twenty  years  after  certificate 
was  filed,  he  had  title  as  against  railroad's  grantee,  though  seven  years 
had  not  elapsed  since  railroad's  patent;  Norris  v.  Haggin,  12  Sawy.  58, 
2&Fed.  283,  holding  action  barred;  Turner  v.  Smith,  11  Tex.  630;  Robert- 
son V.  Wood,  15  Tex.  6,  66  Am.  Dec.  143,  holding  purchaser  in  possession 
holds  adversely  to  his  vendor;  Clarke  v.  McClure,  10  Gratt.  311,  313^ 
holding  one  entering  under  executory  contract  does  not  hold  adversely; 
Rorer  Iron  Co.  v.  Trout,  83  Va.  419,  6  Am.  St.  Eep.  802,  2  S.  E.  723,  hold- 
ing possession  being  in  some  person  other  than  grantor  is  enough  to  affect 
purchaser  with  notice;  Duval  v.  Wilmer  (Md.),  41  Atl.  124,  holding  pos- 
session by  legal  owner  chaiged  equitable  claimant  with  notice;  Ray  v. 
Goodman,  1  Sneed,  593,  holding  principal  case  decided  that  possession 
under  bond  for  deed  is  adverse  to  vendor  and  statute  runs. 

Necessity  for  color  of  title,  not  expressly  made  a  condition  by  statute, 
in  adverse  possession.    Note,  16  L.  B.  A.  (N.  S.)  1186, 1236,  1266. 

Vendor  in  possession  under  executory  contract  to  buy  land  is  in  equity 
an  equitable  mortgagor. 

Limited  in  Smith  v.  Moore,  26  111.  393,  holding  that  such  a  vendee  may 
not  remove  annexations  to  the  soil. 

Descendible  and  devisable  quality  of  interest  of  vendee  in  executory 
contract  for  sale  of  realty.    Note,  8  Ann.  Gas.  954. 

Equity  makes  vendor  without  deed  a  trustee  to  the  vendee  for  the  con- 
veyance of  the  title;  and  the  vendee  a  trustee  for  the  payment  of  the  pur- 
chase money. 

Cited  in  Hardin  v.  Boyd,  113  U.  S.  765,  28  L.  Ed.  1144,  5  Sup.  Ct.  775, 
holding  it  is  a  proper  amendment  to  bill  in  suit  by  heirs  of  vendor  of  land 
by  title  bond,  to  ask  in  the  alternative  a  decree  for  the  balance  of  the 
purchase  money,  and  a  lien  on  the  land;  Butler  v.  Douglass,  1  McCrary, 
631,  632,  3  Fed.  614,  holding  sufficient  time  had  not  elapsed  to  bar  the 
enforcement  of  this  trust;  St.  Paul  etc.  Land  Co.  v.  Bolton,  5  Wash.  766, 
32  Pac.  788,  holding  interest  of  obligor  in  bonded  land  cannot  be  subject 
to  liens,  from  construction  of  buildings  thereon  at  instance  of  obligee; 
Ray  V.  Goodman,  1  Sneed,  589,  593,  holding  it  a  mere  implied  trust, 
against  which  the  statute  of  limitations  runs. 

Nature  of  interest  in   land   contract  as  real  or   personal.    Note,  57 

L.  B.  A.  643. 
Devolution  of  vendee's  interest  under  contract  for  purchase  of  realty. 

Note,  42  L.  E.  A.  (N.  S.)  460. 

On  general  prayer,  such  relief  may  he  granted  as  is  not  inconsistent 
with  the  specific  prayer. 

Approved  in  Lockhart  v.  Leeds,  195  U.  S.  437,  49  L.  Ed.  269,  25  Sup.  Ct. 
76,  in  suit  to  declare  mining  location  by  defendant  void,  and  that  plaintiff 
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Lave  possessioiiy  defendlint  may  be  treated  as  trustee  ex  i^alefieio  under 
prayer  for  general  relief;  Lockhart  v.  Leeds,  10  N,  M.  698,  63  Pac.  53, 
applying  role  in  suit  for  mining  claim;  8anford  v.  Cloud,  17  Fla.  575, 
upon  bill  seeking  to  cancel  a  contract,  it  is  not  proper  to  make  a  decree 
to  enforce  rights  existing  under  the  contract;  Rhode  Island  v.  Massa- 
chusetts, 12  Pet.  732,  9  L.  Ed.  1263,  reafi&rming  rule;  Decatur  v.  Paulding, 
14  Pet.  600, 10  L.  Ed.  609,  arguendo. 

Equity  acts  independent  of  statute  and  will  refuse  relief  where  party 
has  slept  on  his  rights,  and  possession  of  property  has  been  held  in  good 
faith,  amd  has  greatly  increased  in  value. 

Cited  in  United  States  v.  Beebe,  4  McCrary,  17,  17  Fed.  40,  refusing 
a  remedy  when  lapse  of  time  has  been  so  great  as  to  afford  a  reasonable 
presumption  that  witnesses  are  dead,  and  proofs  lost,  upon  the  ground 
of  public  policy. 

Stale  claims.    Note,  2  Am,  St.  Rep.  799. 

A  court  of  equity  can  act  only  on  the  conscience  of  a  party;  if  he  has 
dona  nothing  which  taints  it,  no  demand  can  attach  upon  it,  so  as  to  give 
any  Jurisdiction. 

Approved  in  United  States  v.  Ness,  230  Fed.  955,  refusing  to  cancel  cer- 
tificate of  naturalization  procured  in  good  faith ;  Ratcliff  v.  Clendenin,  232 
Fed.  67,  holding  trustee  in  bankruptcy  could  not  recover  dividends  paid 
when  concern  was  young,  and  which  were  received  in  good  faith;  Weniger 
V.  Success  Mining  Co.,  227  Fed.  553,  applying  rul^  in  favor  of  purchaser  of 
stock  at  void  sdle  for  unpaid  assessment  as  against  claim  of  owner  made 
after  lapse  of  five  years;  Hemmer  v.  United  States,  204  Fed.  902, 123  C.  C.  A. 
194,  holding  United  States  could  not  by  subsequent  decisions  of  its  officers 
divest  equitable  title  to  lands  which  became  vested  in  claimants  by  final 
proof  and  payment  according  to  acts  of  Congress ;  Howe  v.  Howe  &  Owen 
Ball  etc.  Co.,  154  Fed.  829,  83  C.  C.  A.  536,  holding  betrayal  of  confidence 
indispensable  to  avoidance  of  title  acquired  of  his  correlate  by  one  in  fidu- 
ciary relation;  Steinbeck  v.  Bon  Homme  Mining  Co.,  152  Fed.  339,  81 
C.  C.  A.  441,  holding  trustee  acquired  valid  title  of  trust  property  at  judi- 
cial sale  procured  by  third  party. 

Vendee  of  land  under  bond  for  title  is  not  trustee  for  vendor  as  to  poa- 
leaaloii  and  holds  adversely  to  him. 

Approved  in  Cutler  v.  Meeker,  71  Neb.  737,  8  Ann.  Gas.  951,  99  N.  W. 
516,  holding  interest  of  vendee  in  possession  under  contract  of  sale  de-  - 
acended  to  heirs  as  realty;  3umett  v.  Atteberry,  105  Tex.  128,  145  S.  W. 
586,  holing  purchaser  who  claimed  adversely  against  holder  of  vendor's 
lien  of  which  he  had  constructive  notice  could  acquire  title  by  adverse 
possession  as  against  heir;  Litz  v.  Lowry,  69  W.  Va.  187,  189,  71  S.  E. 
255,  266,  holding  assignee  of  title  bond  not  precluded  from  acquiring  title 
at  tax  sale  under  Constitution^  article  III,  section  3;,  dissenting  opinion  in 
ni— 7 
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Burke  v.  Scharf ,  19  N.  D.  240,  124  N.  W.  85,  majority  holding  nnder  con- 
tract to  sell  wherex  vendee  takes  possession  for  vendor  while  contract  is  in 
force,  such'  possession  ifi  not  adverse  to  vendor. 

Commissioner  appointed  to  sell  land  at  Jndipial  sale  is  not  agent  of  party, 
bat  officer  of  court. 

Approved  in  Fall  v.  Eastin,  215  U.  S.  9,  17  Ann.  Gas.  858,  23  L.  B.  A. 
(N.  S.)  924,  54  L.  Ed.  70,  30  Sap.  Ct.  3,  holding  court  of  equity  not  having 
jurisdiction  of  res  could  not  affect  it  by  deed  made  by  master  under  decree. 

Miscellaneous.  Cited  in  United  States  v.  Southern  Pac.  R.  R.  Co.,  95 
Fed.  880,  refusing  to  cancel  patent  to  railroad  land  grant  because  of 
failure  to  complete  road  within  time,  where  Congress  took  no  action 
to  declare  forfeiture  and  road  when  completed  was  accepted  and  map 
of  route  approved  by  land  department ;  Wynn  v.  Rosette,  66  Ala.  521 ;  Reed 
V.  Reed,  114  Mass.  372 ;  Pfister  v.  Dascey,  65  Cal.  405,  4  Pac.  395 ;  Chiles 
V.  Boon,  3  B.  Mon.  84,  88;  Stebbins  v.  Morris,  19  Mont.  122,  47  Pac.  645; 
Palmer  v.  Morrison,  104  N.  Y.  138,  10  N.  E.  146;  Fulton  v.  Davidson,  3 
Heisk.  635. 

10  Pet.  257-268,  9  L.  Ed.  416,  QPBIOG  ▼.  BANE  OF  MOUNT  PI^ASANT. 

Altboagli  pleading  demorred  to  may  be  defective^  the  court  will  give  Judg- 
jDffDt  against  the  party  whose  pleading  was  first  defective  in  substance. 

Cited  in  United  States  v.  National  Bank,  10  Fed.  615,  orderii^  jadg- 
ment  for  defendant,  because  of  insufficiency  of  complaint,  upon  demurrer 
to  answer;  also  in  Peoria  etc.  R.  R.  Co.  v.  Neill,  16  111.  271,  and  State  v. 
WiUiams,  8  Tex.  265. 

Distinguished  in  Aurora  City  v.  Wes^  7  Wall.  93,  19  L.  Ed.  46,  holding 
this  rule  does  not  apply  to  faults  merely  of  form;  Wade  v.  Doyle,  17  Fla. 
530,  holding  demurrer  to  replication  cannot  be  visited  upon  separate  and 
distinct  pleas  on  which  issue  has  been  taken. 

Extending  to  principal  farther  time  discharges  surety. 

Cited  in  Vamum  v.  Milford,  2  McLean,  76,  Fed.  Cas.  16,890,  holding 
surety  discharged  where  holder  of  bill  for  a  valuable  consideration  gave 
time  to  maker;  Davis  v.  People,  1  Gilm.  410,  holding  extension  of  time 
by  legislature  to  pay  taxes  collected,  discharges  sureties  of  collector; 
Leavitt  v.  Savage,  16  Me.  76,  holding  surety  not  discharged  where  contract 
extending  time  was  without  consideration ;  Solomon  v.  Gregory,  19  N.  J.  L. 
115,  holding  court  will  not  in  a  summary  way  order  money  collected  on 
execution  returned  to  surety,  on  ground  that,  plaintiff  has  extended  time 
of  payment  of  execution  i^ainst  the  principal;  Artcher  v.  Douglass,  5 
Denio,  512,  arguendo. 

Distinguished  in  Sprigg  v.  Bank  of  Mount  Pleasant,  1  McLean,  387, 
Fed.  Cas.  13,257,  holding,  where  all  are  principalSi  no  laches  of  th«  creditor 
can  affect  the  liability  of  the  obligors. 
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Extinction   of  judgments   against  principals  by   sureties'   payment. 
Note,  68  L.  R.  A.  675. 

One  cizpressly  declaring  in  the  contract  tliat  he  is  a  principal  Is  estopped 
to  plead  and  show  that  he  Is  a  surety. 

Approved  in  Minor  v.  Woodward,  179  Mo.  App.  341,  166  S.  W.  857, 
following  rule;  Green  v.  Lake,  2  Mackey  (D.  C),  175,  holding  that  one  of 
two  persons  signing  instrument  jointly  was  surety  only  was  not  provable 
by  parol;  Merchants'  Nat.  Bank  v.  Murphy,  125  Iowa,  609,  101  N.  W.  442, 
applying  rule  where  surety  agreed  that  whatever  his  relation  was  in  fact, 
he  should,  as  between  himself  and  the  creditor  be  r^arded  as  principal; 
Randall  ▼.  Sinmions,  40  Or.  559,  67  Pac.  515,  holding  denial  in  answer 
in  action  on'^note  that  there  is  any  sum  due  on  note  from  defendants  *not 
inconsistent  with  affirmative  defense  that  defendants  are  mere  sureties; 
State  Bank  v.  Watkins,  6  Ark.  128,  where  it  appears,  upon  the  face  of  a 
bond,  that  a  party  signed  as  surety,  he  is  not  estopped  from  averring  him- 
self to  be  such,  at  law ;  Menaugh  v.  Chandler,  89  Ind.  94,  holding  on  signing 
promissory  note  with  stipulation  that  signers  are  to  be  held  as  principals, 
he  is  estopped  from  asserting,  as  against  obligee,  that  he  is  a  surety; 
Gridley  v.  Conner,  4  La.  Ann.  417,  holding  a  party  will  be  concluded  by 
his  previous  claim  to  ownership  of  property  on  which  he  now  pretends 
to  hold  a  mortgage;  Tates  y.  Donaldson,  5  Md.  399,  61  Am.  Dec.  290,  hold- 
ing payee  of  a  joint  note  can  be  placed  in  a  situation  for  treating  one 
as  a  surety  for  the  other,  pflly  by  his  express  ass^nt^on  delivery  of  note ; 
Davis  v.  Mikell,  1  Freem.  Ch.  570,  holding  in  equity  the  true  relation  of 
the  parties  may  be  shown  notwithstanding  the  form  of  the  contract  holds 
them  out  as  principals;  Willis  v.  Ives,  1  Smedes  &  M.  319,  320,  holding 
that  to  sealed  instruments  all  parties  are  principals,  and  they  cannot  at 
law  aver  they  were  sureties ;  Smith  v.  Clopton,  48  Miss.  86,  holding,  under 
statute,  party  bound  as  principal  iil  sealed  instrument  may  plead  he  signed 
as  surety;  Picot  v.  Signiago,  22  Mo.  594,  holding  one  may  contract  as  a 
"principal,"  and  so  renounce  the  defense  of  surety;  Heath  v.  Derry  Bank, 
44  N.  H.  180,  holding  parties  signing  as  principals  are  estopped  in  equity 
and  law  from  proving  they  or  any  one  of  them  were  sureties;  Dunham 
v.  Downer,  31  Yt.  259,  in  cases  of  a  debt  on  specialty,  where  undertaking 
of  surety  is  on  the  face  of  the  contract  direct,  an  extension  of  time  will 
not  at  law  discharge  the  surety,  but  alitor  in  equity;  Benedict  v.  Cox,  52 
Vt.  250,  holding  sureties  signing  note  as  principals,  bound;  Roberts  v. 
Francis,  2  Heisk.  134,  arguendo;  cited  to  point  that  one  signing  an  instru- 
ment authenticates  its  genuineness  in  Matthews  v.  Massachusetts  Nat. 
Bank,  1  Holmes,  399,  Fed.  Cas.  9286,  holding  the  signing  a  transfer  in 
blank  on  a  certificate  of  stock  is  a  warranty  of  the  genuineness  of  the 
certificate. 

Distinguished  in  Farley  v.  Frost-Johnson  Lumber  Co.,  133  La.  510, 
Aim.  Gas.  19150,  717,  L.  B.  A.  1916A,  200,  63  South.  126,  holding  plaintiff 
could  recover  on  independent  title  held  by  him,  though  he  was  also  grantee 
from  one  who  had  received  title  conveyed  to  plaintifE  by  same  deed  under 
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which  defendantg  claimed  title;  In  re  Goodwin,  5  Dill.  142,  143,  Fed.  Gas. 
6549,  holding  where  holder,  with  knowledge  that  maker  is  an  accommoda- 
tion maker,  and  without  his  knowledge  or  consent  gives  time  to  the 
principal  debtor,  the  accommodation  maker  is  discharged;  Pollard  v. 
Stanton,  5  Ala,  454,  Martin  v.  Skehan,  2  Colo.  617,  618,  Bowen  v.  Darby, 
14  Fla.  214,  Smith  v.  Doak,  3  Tex.  217,  219,  and  Creig  v:  Hedrick,  5  W.  Va. 
143,  all  holding  that  though  a  joint  obligor  appear  on  the  face  of  the 
writing  as  a  principal,  he  may  prove,  by  parol,  he  was  a  surety,  such 
having  been  understood  as  the  relation  of  the  parties  between  themselves; 
Hubbard  v.  Gumey,  64  N.  Y.  463,  holding,  under  code,  one  of  t^ro  makers 
of  a  promissory  note  may  prove  by  parol  that  he  signed  as  surety;  as  also 
in  Harmon  v.  Hale,  1  Wash.  Ter.  424,  426,  34  Am.  Bep.  818. 

Denied  in  Garret  v.  Ferguson,  9  Mo.  127  (126),  admitting  parol  evidence 
to  prove  who  is  principal  and  who  surety  on  bond. 

When  apparent   principal  may  show   himself  to  be  a  surety.    Note, 
17  Am.  Dec.  418. 

Extrinsic  evidence  to  show  who  is  liable  as  maker  of  note.    Note,  20 

L.  R.  A.  712. 
Parol  evidence  to  contradict  written  instrument.    Note,  11  E.  R.  0. 

226. 

Miscellaneous.  Referred  to  in  Sprigg  v.  Bank  of  Mount  Pleasant,  14 
Pet.  204,  10  L.  Ed.  420. 

10  Pet.  269-282,  9  L.  Ed.  420,  BZNGO  ▼.  BINNS. 

Agent  taking  advantage  of  defect  In  title  of  principal  to  acquire  a  valid 
title  for  himself  Is  held  to  be  a  trustee  for  his  principal. 

Approved  in  Trice  v.  Comstock,  121  Fed.  623,  following  rule;  National 
Wire  Bound  Box  Co.  v.  Healy,  189  Fed.  53,  110  C.  C.  A.  613,  holding  im- 
provements made  on  patented  articles,  patents  to  which  had  been  assigned 
in  tinist  for  purpose  of  manufacture  and  sale,  wore  part  of  trust  property 
and  held  for  common  benefit  under  terms  of  contract;  Garinger  v.  Palmer, 
126  Fed.  915,  holding  one  who  for  several  years  was  attorney  for  insol- 
vent judgment  debtor^ and  who  was  employed  whenever  they  needed  lawyer, 
and  who  assisted  in  transaction  by  which  husband's  realty  was  trans- 
ferred to  wife  and  defended  title  against  husband's  creditors,  cannot  sub- 
ject lands  held  by  wife  to  judgment  against  husband  purchased  by  him; 
Witte  V.  Storm,  236  Mo.  488,  489,  139  S.  W.  388^  holding,  agents  having 
charge  of  property  to  sell  part  and  clear  liabilities  who  purcliased  at  exe- 
cution sale  hold  title  in  trust  for  principal;  Nebraska  Power  Co.  v.  Koenig, 
93  Neb.  78,  139  N.  W.  843,  holding  agent  to  establish  water  rights  could 
not  acquire  such  rights  for  himself  on  ground  that  holdings  of  principal 
were  subject  to  forfeiture;  Lind  v.  Webber,  36  Nev.  635,  134  Pac.  465, 
50  L.  B.  A.  (N.  S.)  1053,  holding  where  party  sent  by  copartners  to  locate 
mining  claims,  after  locating  certiun  claims  terminated  agreement,  and 
at  once,  without  further  consideration,  received  interest  in  other  claims 
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.  •  • 
from  persons  he  had  met  on  trip,  such  interests  were  held ''iy^  trust  for 
joint  enterprise  of  himself  and  partners;  Clark  v.  Mitchell,  35*'^^y.  460, 
130  Pac.  763y  holding  partner  locating  mining  claim,  in  violation  of  _  free- 
men t,  in  his  own  name  bound  to  account  to  partner  for  his  share  of  claim'; 
Gamble  v.  Silver  Peak  Mines,  35  Nev.  345, 133  Pac.  945,  holding  one  talking:- 
partnership  option  contract  in  his  own  name  held  for  benefit  of  partne^->. 
ship;  Johnson  v.  Knappe,  24  S.  D.  418,  123  N.  W.  861,  holding  agent  of  ^ 
mortgagee  could  not  purchase  fee  as  his  own  when  mortgagee  was,  through 
him,  foreclosing  on  land;  Succession  of  Bienvenu,  106  La.  698,  31  South. 
194,  aiguendo;  Michoud  v.  Girod,  4  How.  555,  556,  11  L.  Ed.  1099,  1100, 
holding  purchase  by  executors,  at  open  sale  by  themselves,  will  be  set 
aside;  Wilson  v.  Jordan,  3  Woods,  648,  Fed.  Cas.  17,814,  holding  contract 
between  executor  and  one  attacking  the  will,  to  divide  the  property,  was 
a  flagrant  breach  «of  trust  and  void ;  Grand  Rapids  L.  Dep.  €o.  v.  Safe  & 
Lock  Co.,  45  Fed.  671,  holding  party  colluding  with  agent  to  defraud  prin- 
cipal is  liable  to  the  i^ent's  principal  for  amount  realized  by  the  agent; 
Chaffin  V.  Hull,  49  Fed.  528,  White  v.  Ward,  26  Ark.  447,  Rogers  v. 
Lockett,  28  Ark.  292,  Fisher  v.  Seymour,  23  Colo.  551,  49  Pac.  33,  and 
McCormick  v.  Ocean  City  Assn.,  45  N.  J.  Eq.  564,  18  Atl.  114,  all  involv- 
ing facts  similar  to  the  principal  case;  Williamson  v.  Krohn,  66  Fed.  659, 
31  U.  S.  App.  325,  holding  trustee  could  not  derive  an  advantage  to  them- 
selves to  the  prejudice  of  the  party  in  behalf  of  whom  they  were  charged 
with  a  trust;  Hardenbergh  v.  Bacon,  33  Cal.  377,  McClendon  v.  Bradford, 
42  La.  Ann.  162,  7  South.  79,  holding  agent  buying  from  himself  is  a 
trustee  for  his  principal ;  Wells  v.  Francis,  7  Colo.  421,  4  Pac.  54,  holding 
trustee  and  one  who  with  full  knowledge  colludes  with  him  to  purchase 
title  adverse  to  his  beneficiary  hold  in  trust  for  latter;  Church  v.  Sterling, 
16  Conn.  400,  Stettnjsche  v.  Lamb,  18  Neb.  627,  26  N.  W.  377,  and  Blake 
V.  Buffalo  Creek  R.  R.  Co.,  56  N.  Y.  491,  all  holding,  if  agent,  employed 
to  purchase  for  another,  buys  for  himself,  he  is  a  trustee  for  his  employer ; 
PhillipB  V.  Blair,  38  Iowa,  653,  654,  holding  attorney  procuring  invalid 
judgment  for  his  client,  and  assisting  him  to  purchase  the  property  upon 
the  judgment  sale,  is  estopped  from  afterward  acquiring  title  to  same 
prox^erty  from  the  judgment  debtor;  Dutton  v.  Willner,  52  N.  T.  319, 
where  agent  directed  to  cancel  life  insurance  policy  renews  same  for  his 
benefit,  he  was  responsible  to  principal  for  the  profits;  Pegram  v.  Charlotte 
etc.  R.  R.  Co.,  84  N.  C.  702,  37  Am.  Rep.  643,  holding  station  agent  could 
not  enter  into  a  binding  contract  with  the  company,  unless  it  agreed 
thereto  after  being  fully  advised ;  Coffee  v.  RuflSn,  4  Cold.  512,  holding  if 
purchase  by  trustee  is  shown  to  be  fair,  it  may  be  sustained;  Franks  v. 
Morris,  9  W.  Ya.  669,  holding  as  trustee  an  agent  failed  to  pay  taxes  as 
required,  and  then  purchased  land  at  tax  sale;  dissenting  opinion  in  Cald- 
well V.  Sigoumey,  19  Conn.  52,  arguendo. 

Distinguished  in  Fuller  v.  Montague,  59  Fed.  219,  16  U.  S.  App.  391, 
holding  the  relation  between  defendants  and  complainants  was  not  such 
as  to  asperse  their  good  faith;  Hardwick  v.  Jones,  65    Mo.  58,  holding 
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purchase  by  corporation  at  execution  sale  is  net  void  because  sheriff  con- 
ducting sale  is  a  stockholder.  ' 

Btgitt  of  agent  or  attomdy  to  purchase  or  lease  property  in  own  behalf. 
*•       Note,  47  L.  E.  A.  (N.  S.)  569. 

\  -'kight  of  principal  to  profits  made  and  advantages  gained  by  agent 
in  execution  of  agency.    Note,  2  E.  B.  0.  518. 

Miscellaneous.  Cited  in  Giers  ▼.  Hudson,  102  Ark.  241,  143  S.  W.  917, 
listing  cases  cited  by  counsel;  evidently  miscited  in  Clarkson  v.  Morgan, 
0  B.  Mon.  440. 


10  Pet  283-285,  9  L.  Ed.  426,  HAYDEL  ▼.  GIBOD. 

A  creditor  having  no  notice  of  proceedings  of  Insolvency  under  the  law 
of  Louisiana  Is  not  hound  thereby. 

Cited  in  Mississippi  Mills  Co.  v.  Ranlett,  19  Fed.  196,  holding  until  the 
State  insolvent  court  has  possession,  its  proceedings  cannot  affect  the  non- 
resident creditor;  Mohr  v.  Marks,  39  La.  Ann.  578,  2  South.  542,  reafi&rm- 
^  ing  rule. 

10  Pet.  286-290,  9  L.  Ed.  427,  DAVIS  v.  BBADEN. 

Difference  of  opinion  upon  motion  to  revive  a  suit  which  had  been  abated, 
being  discretionary  cannot  be  certlfled  to  Supreme  Court. 

Cited  in  Wiggins  v.  Gray,  24  How.  306,  16  L.  Ed.  689,  refusing  to  con- 
sider certificate  whether  a  party  had  a  right  to  proceed  summarily  on 
motion  to  vacate  a  decree;  Daniels  v.  Railroad  Co.,  3  Wall.  255,  18  L.  Ed. 
225,  dismissing  case  where  question  certified  was  whether  in  point  of  law 
upon  facts  as  stated  and  prove!,  the  action  could  be  maintained;  United 
States  V.  Rosenburgh,  7  Wall.  581,  19  L.  Ed.  268,  refusing  to  take  cogni- 
zance of  division  of  opinion  upon  a  motion  to  quash  an  indictment; 
dissenting  opinion  in  Dow  v.  Johnson,  100  U.  S.  173,  25  L.  Ed.  688,  majority 
holding  that  on  trial  of  action  at  law,  when  judges  of  Circuit  Court  are 
divided,  the  opinion  of  the  presiding  judge  prevails,  but  the  judgment 
may  be  reviewed  on  error;  Bagg  v.  Detroit,  5  Mich.  69,  holding  Circuit 
Court  can  reserve  for  Supreme  Court  legal  questions  only,  and  not  ques- 
tions of  fact  or  mixed  questions;  Rowley  v.  Van  Benthuysen,  16  Wend. 
378,  holding  an  appeal  does  not  lie  from  an  order  of  chancellor,  refusing 
to  vacate  an  order  that  a  bill  be  taken  pro  confesso;  United  States  v. 
Rider,  163  U.  S.  136,  41  L.  Ed.  108,  16  Sup.  Ct.  984,  ai^endo. 

Distinguished  in  Goddard  v.  Coffin,  2  Ware  (Dav.),  386,  ^Fed.  Cas. 
5490,  declaring  that  if  the  court  is  divided,  whether  judgment  should  be 
rendered,  it  seems  nothing  can  be  done  but  to  dismiss  ease  without 
costs  and  without  prejudice. 

Judgments  of  Circuit  Courts  of  United  States  reviewable  on  writ  of 
error.    Note,  91  Am,  Dec.  198. 
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10  Patt.  891-203,  9  L.  Ed.  429,  KEENE  ▼.  OLABK. 

What  adjudications  of  State  eoorts  reviewable  in  Federal  Supreme. 
Court.    Note^  62  L.  R.  A.  541. 

10  PM.  294-297,  9  L.  Ed.  430,  LELAUD  ▼.  WTLKXNBOlSf. 

In  this  case,  althongh  six  questions  were  certified,  all  may  be  Included 
in  one  inquiry. 

'  Cited  in  United  States  v.  Chicago,  7  How.  192,  12  L.  Ed.  663,  holding 
several  questions  proper  if  they  arose  at  one  time,  at  one  stage  of  the 
cause,  and  involved  little  beyond  one  point. 

Bbode  Island  act,  confliming  a  deed  of  an  executrix,  made  title  of  grantee 
good,  as  against  lieirs,  without  regard  to  extraneous  facts  respecting  his  debts 
or  ivpiication  of  purchase  money.  . 

Cited  in  Beloit  v.  Moi^n,  7  Wall.  624,  19  L.  Ed.  207,  holding  legislative 
enactment  made  the  bonds  issued  by  town  for  railroad  stock  valid,  assum- 
ing that  previously  to  the  act  they  were  not  so;  Payne  v.  Treadwell,  16 
Cal.  238,  holding  act  validating  the  alcalde  grants  is  effectual  for  that 
purpose;  Weed  v.  Donovan,  114  Mass.  183,  holding  the  legislature  can 
confirm  an  executor's  deed  if  irregular;  Trustees  Internal  Imp.  Fund  v. 
Bailey,  10  Fla.  249,  holding  the  directing  of  a  rehearing  by  legislature  is 
the  exercise  of  a  judicial  power,  and  unconstitutional;  dissenting  opinion 
in  Treadway  v.  Schnauber,  1  Dak.  Ter.  271,  46  N.  W.  476,  majority  hold- 
ing county  having  no  authority  to  issue  bonds  for  railroad  aid  could  not 
afterward  ratify  them. 

Distinguished  in  Forster  v.  Forster,  129  Mass.  565,  holding  void,  act 
seeking  to  validate  tax  sales,  invalid  for  defect  of  notice. 

Definiteness  of  question  to  be  certified.    Note,  31  L.  B.  A.  394. 

10  Pet.  298-302,  9  L.  Ed.  432,  aiLMAN  v.  BIVE8. 

Action  on  Judgment  against  two  defendants  is  not  maintainable  against 
ona  alone,  both  being  alive  and  within  the  jurisdiction. 

Cited  in  United  States  v.  Cushman,  2  Sumn.  312,  Fed.  Cas.  14,907, 
where  joint  judgment  was  obtained  and  one  of  the  obligors  died,  it  was 
held  ^o  action  at  law  lay  against  his  administrator,  but  only  against  the 
surviving  judgment  debtors;  Walker  v.  Windsor  Nat.  Bank^  56  Fed.  81, 
5  U.  S.  App.  ^3f  holding  a  subsequent  discontinuance  as  to  one  of  three 
joint  obligors  entitles  the  others  to  a  dismissal  for  nonjoinder.  ^ 

Distinguished  in  dissenting  opinion  in  United  States  v.  Price,  9  How. 
98,  99,  18  L.  Ed.  62,  majority  holding  where  United  States  had  recovered 
a  joint  judgment,  and  then  the  surety  died,  it  could  not  proceed  in  equity 
against  executor  of  deceased  for  the  purpose  of  holding  the  assets  respon- 
sible. 


>v 
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Judgment  that  declaration  is  1)ad  in  enbstanee  cannot  be  pleaded  as  bar 
to  ^ood  declaration  for  fame  cause  of  action,  because  It  is  in  no  Jnst  0ense 
Jndgment  upon  merits. 

Approved  in  Dietrich  v.  Deavitt,  81  Vt.  169,  69  Atl.  664,  following  rule; 
Board  of  County  Commrs.  v.  Cross,  12  N.  M.  77,  73  Pac.  616,  judgment 
of  dismissal  on  sustaining  demurrer  passing  on  material  issues  involved  is 
bar  to  second  suit;  Miller  v.  Margerie,  170  Fed.  713,  714,  96  C.  C.  A.  30, 
holding  decree  dismissing  bill  on  demurrer  could  not  be  pleaded  in  bar 
to  cause  stated  on  amended  bill;  State  v.  McEldowney,  54  W.  Va.  701,  47 
S.  E.  652,  applying  rule  in  suit  attacking  tax  sale ;  Frye  v.  Miley^  54  W.  Va. 
333,  46  S.  E.  139,  decree  dismissing  bill  on  demurrer  must  show  it  is  not 
on  merits  or  that  it  is  without  prejudice;  Gbuld  v.  Evansville  etc.  R.  R. 
Co.,  91  U.  S.  534,  23  L.  Ed.  419.  Gilmer  v.  Morris,  30  Fed.  481,  North 
Muskegon  v.  Clark,  62  Fed.  697,  22  U.  S.  App.  522,  Los  Angeles  v.  Melius, 
59  Cal.  453,  Lockett  v.  Lindsay,  1  Idaho,  327,  328,  Vanlandingham  v.  Ryan, 
17  111.  30,  Sherry  v.  Foresman,  6  Blackf.  59,  Keater  v.  Hook,  16  Iowa, 
24,  Wells  V.  Moore,  49  Mo.  231,  Moore  v.  Dunn,  41  Ohio  St.  63,  CHara 
V.  Parker,  27  Or.  164,  39  Pac.  1005,  and  Taylor  v.  Matteson,  86  Wis.  122. 
56  N.  W.  832,  all  following  rule ;  dissenting  opinion  in  Cromwell  v.  County 
of  Sac,  94  U.  S.  364,  24  L.  Ed.  202,  majority  holding  judgment  did 
not  estop  plaintiff,  holding  other  bonds  of  the  same  series,  from  showing 
in  a  second  action,  that  he  acquired  such  other  bonds  for  value  before 
maturity;  Kelly  v.  Milan,  21  Fed.  867,  holding  decree  dismissing  bill,  after 
a  decision  of  the  only  issue  in  the  case  made  by  the  demurrer,  in  favor 
of  the  plaintiff,  not  a  bar;  Cannon  v.  State,  17  Ark.  370,  holding  good 
replication,  that  it  was  only  a  judgment  in  bar,  rendered  upon  a  question 
of  law,  not  involving  the  merits  of  the  cause ;  Estep  v.  Larsh,  21  Ind.  197, 
holding  judgment  sustaining  demurrer  is  not  a  bar,  unless  the  record  af- 
firmatively shows  the  merits  were  decided;  Reed  v.  Higgins,  86  Ind.  148, 
holding  bad  answer  of  former  recovery  merely  averring  that  in  former 
suit,  defendant,  by  i^eement,  recovered  judgment  for  costs;  Tobener  v. 
Hassinbuseh,  56  Mo.  App.  598,  holding  replevin  judgment  was  not  a  bar 
to  action  for  damages,  as  the  answer  therein  is  not  identical  with  this 
petition  either  in  material  allegation  or  as  to  parties;  Hassell  v.  Nutt, 
14  Tex.  265,  since  it  does  not  afi&rmatively  appear  that  the  judgment  was 
upon  the  merits,  it  is  not  a  bar. 

Distinguished  in  Northern  Pacific  Ry.  Co.  v.  Slaght,  205  U.  S.  130,  61  L.  Ed 
741,  27  Sup.  Ct.  442,  holding  judgment  on  demurrer  as  conclusive  as  on  proof, 
and  bar  to  another  action  when  same  issues  could  have  been  pleaded  or  liti- 
gated; Aurora  City  v.  West,  7  Wall.  99,  19  L.  Ed.  48,  holding  judgment 
on  the  merits,  although  rendered  on  demurrer,  is  a  bar. 

Judgment  or  decree  on  merits  rendered  on  demurrer  as  constituting 
former  adjudication^    Note,  Ann.  Gas.  1913A,  54S. 
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Omission  of  Joint  delytor  in  rait  on  contract  mast  bo  taken  advantage  of  by 
plea  in  abatement,  but  in  suite  on  a  Judgment  record,  by  demurrer. 

Cited  in  Taylor  v.  The  Auditor,  2  Ark.  190,  Hamilton  v.  Buxton,  6. 
Ark.  26 ,  Bledsoe  v.  Irvin,  35  Ind.  294,  and  Needham  v.  Heath,  17  Vt.  226, 
declaring  that,  by  rules  of  eommonlawy  nonjoinder  is  a  matter  of  abatement, 
and  cannot  be  taken  advantage  of  by  demurrer,  unless  it  appears  on  the 
face  of  the  declaration  that  the  parties  not  joined  entered  into  the  contract, 
atid  are  living;  Wilson  v.  State,  6  Blackf.  214,  holding  if  scire  facias,  on 
a  recognizance  entered  into  jointly,  be  issued  against  one  only,  this  can 
only  be  taken  advantage  of  by  plea  in  abatement,  and  plea  must  show 
party  not  sued  is  living;  Merrick  v.  Trustees  of  Bank,  8  Gill,  74,  and 
Cmzan  v.  McKaig,  57  Md.  464,  holding  omission  of  joint  obligor  could 
only  be  taken  advantage  of  by  plea  in  abatement;  Burgess  v.  Abbott,  6 
Hill,  137y  142,  where  declaration  discloses  a  nonjoinder,  but  does  not  show 
whether  he  is  alive  or  dead,  the  nonjoinder  cannot  be  taken  advantage  of 
by  general  demurrer;  Davidson  v.  Smith,  1  Biss.  351,  Fed.  Gas.  3608, 
arguendo. 

Distinguished  in  Bargh  v.  Page,  4  McLean,  11,  Fed.  Cas.  980,  holding, 
tinder  statute,  the  citizenship  of  a  person  not  served  with  process,  who  is 
joint  promisor,  must  api>ear  on  the  face  of  the  declaration,  and  there  was 
no  necessity  to  plead  an  abatement. 

10  Pet.  303-350,  9  L.  Ed.  434,  UNITED  STATES  v.  FEBNANDEZ. 

Grant  of  land,  in  the  poseeesion  of  tlie  Indians,  by  the  Qpanlsh  authorltieB, 
In.  Florida,  passed  the  title  of  the  crown,  wMch  title  is  valid  against  the 
XTnited  States,  under  the  treaty  of  cession  of  1819. 

Cited  in  Strother  v.  liucas,  12  Pet.  436,  9  L.  Ed«  1147,  holding  that  the 
cession  of  territory  passes  the  sovereignty  only  and  does  not  interfere 
with  private  property. 

Distinguished  in  Labadie  v.  United  States,  6  Okl.  416,  61  Pac.  671,  Indian 
sustaining  tribal  relations  who  cuts  timber  on  reservation  for  speculative 
purposes  is  liable  under  Act  Cong.  June  4,  1888. 

10  Pet.  806-307,  9  1*.  Ed.  436,  XmiTED  STATES  T.  SEOUI. 

Spanish  Qorenioi  of  East  Florida  was  the  sole  Judge  of  the  Conditions 
and  consideration  of  a  grant  made  by  him. 

Cited  in  United  States  v.  Rodman,  15  Pet.  139,  10  L.  Ed.  689,  holding  the 
^ant  was  not  conditional,  and  that  evidence  of  the  erection  of  a  water 
sawmill  wa3  required  to  maintain  its  validity. 

Distinguished  in  United  States  v.  Kingsley,  12  Pet.  485,  9  L.  Ed.  1166, 
holding  grant  of  land  in  Florida,  by  Spanish  authorities,  upon  a  condition 
precedent,  unperformed  and  unexcused,  invalid. 

10  Pet.  308,  9  L.  Ed.  436,  TTKITED  STATES  ▼.  CHAIBE8. 
Spanish.  Oovemor's  grant  confirmed. 
Cited  in  Wilson  v.  Knight,  48  Fla.  200,  37  South.  187,  arguendo. 
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Miscellaneous.  Referred  to  in  Chaires  v.  United  States,  3  How.  619,  11 
L.  Ed.  758.  • 

10  Peit  S0»-312,  9  X«.  Ed.  436,  UNITED  STATES  ▼.  SBTOK. 

'  Olaim  to  lanSs  in  Florida,  under  a  Spanish  coneeoBlon,  cdnflrmed,  condl. 
Hon  liaTlng  been  performed. 

Distinguished  in  United  States  v.  Kingsley,  12  Pet.  485,  9  L.  Ed.  1166, 
holding  grant  of  land  in  Florida,  by  Spanish  authorities,  npon  a  condition 
precedent,  unpejrformed  and  unexcused,  invalid. 

Distinguished  in  United  States  v.  Breward,  16  Pet.  147,  10  L.  Ed.  918, 
upon  facts. 

10  Pet  313-S26,  9  L.  Ed.  437,  XTNITED  STATES  T.  SIBBAU). 

By  eighth  article  of  treaty  of  cession  of  Florida  to  United  States,  same 
time  la  allowed  grantee  to  fulfill  the  condition  of  grant,  after  cesrton,  as  was 
Umlted  In  grants. 

Cited  in  United  States  v.  Acosta,  1  How.  27,  11  L.  Ed.  34,  holding  grant 
valid  where  survey  was  made  before  the  exchange  of  flags. 

It  was  enongh  to  validate  a  grant  In  Florida,  made  upon  condition  that 
they  conld  show  a  performance  of  the  condition  cy  pres. 

Distinguished  in  McMicken  v.  United  States,  97  U.  S.  216,  24  L.  Ed.  951, 
where  there  was  no  title  grant  but  merely  a  permit  to  inhabit  and  cultivate, 
nonperformance  within  specified  time  of  conditions  worked  a  forfeiture; 
United  States  v.  Fremont,  25  Fed.  Gas.  1215,  performance  of  condition 
being  limited  to  one  year,  a  failure  to  perform  worked  a  forfeiture. 

As  whole  quantity  of  land  called  for  by  l^anlsh  grant  In  Florida  could 
not  be  surveyed  at  place  named,  residue  was  properly  surveyed  elsewhere. 

Cited  in  United  States  v.  Clarke,  16  Pet.  232,  10  L.  Ed.  948,  holding 
surveys,  valid,  notwithstanding  they  were  made  at  different  places;  Moore 
V.  Hampton,  3»La.  Ann.  195,  and  United  States  v.  Hanson,  16  Pet.  202, 
10  L.  Ed.  937,  arguendo. 

Distinguished  in  United  States  v.  Breward,  16  Pet.  147,  10  L.  Ed.  918, 
upon  facts. 

Effect  of  treaties  on  alien's  right  to  inherit.    Note,  32  L.  R.  A.  186. 

Miscellaneous.     Cited  in  Ex  parte  Sibbald  v.  United  States,  12  Pet.  491, 

9  L.  Ed.  1169 ;  Sharon  v.  Sharon,  79  Cal.  688,  22  Pac.  43 ;  Sibbald 's  Estate, 
18  Pa.  St.  251;  Buyck  v.  United  States,  15  Pet.  223,  10  L.  Ed.  719;  United 
States  V.  Lawton,  5  How.  27,  12  L.  Ed.  35;  Jenkins  v.  Chambers,  9  Tex. 
231. 

10  Pet.  326-337,  9  L.  Ed.  442,  SMITH  v.  UNITED  STATES. 

By  treaty  of  1803,  United  States  put  itself  in  place  of  former  sovereign, 
and  became  invested  witli  aU  its  rights,  subject  to  concomitant  obligations  to 
inhabitants. 
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• 
Cited  in  Strother  ▼.  Lncas,  12  Pet.  430, 9  L.  Ed.  1147 ,  Rhode  Islan^  v.  Mas- 
sachusetts, 12  Pet.  749,  9  L.  Ed.  1270,  and  Pollard  v.  Kihbe,  14  Pet.  390,  391, 
10  K  Ed.  508,  all  reafi&rming  rule ;  Hancock  v.  Walsh,  3  Woods,  365,  Fed.  Cas. 
6012  holding  trust  assumed  by  the  Republic  of  Texas  was  fastened  upon  the 
State  as  its  sovereign  successor;  Eslava  v.  Farmer,  7  Ala.  554,  holding  that 
the  confirmation  by  Congress  is  an  admission  that  the  land  is  private  prop- 
erty but  is  no  guaranty  of  the  validity  of  the  title  so  confirmed ;  dissenting 
opinion  in  Wdodworth  v.  Fulton,  1  Cal.  314,  majority  holding  Mexican 
laws  in  relation  to  the  disposition  of  public  lands,  ceased  to  be  in  force 
from  time  of  the  occupation  of  the  country  by  the  American  army;  Rey- 
nolds, V.  West,  1  Cal.  326,  holding  grant  in  accordance  with  Mexican  laws, 
before  our  acquisition  of  California,  camiot  be  disturbed;  Teschemacher 
V.  Thompson,  18  Cal.  23,  79  Am.  Dec.  156,  declaring  that  when  California 
was  ceded  to  the  United  States,  the  rights  of  property  of  its  citizens  re- 
mained unchanged;  Groover  v.  Coffee,  19  Fla.  80,  holding  that  grants  by  a 
government  de  facto  of  parts  of  a  disputed  territory  in  its  possession  are 
valid  and  the  rights  to  property  so  acquired  are  respected. 

"Property"  protected  by  Bpaoidi  and  French  treatiea  comprehended  every 
speiBies  of  title  inchoate  or  perfect. 

Approved  in  Corkran  Oil  etc.  Co.  v.  Amaudet,  111  La.  577,  35  South. 
753,  following  rule;  dissenting  opinion  in  Pino  v.  Hatch,  1  N.  M.  143, 
discussing  property  rights  under  Mexican  treaty;  Estes  Park  Toll  Road 
Co.  v.  Edwards,  3  Colo.  App.  78,  32  Pac.  551,  holding  that  right  of  way 
of  toll  company  is  property,  and  taxable;  Strother  v.  Lucas,  12  Pet.  436, 

9  K  Ed.  1147,  arguendo. 

Presumption  is  that  any  grant  issued  by  the  local  Ctovemors^  intendants 
or  their  deputies,  is  legally  made  by  the  proper  authoritlea. 

Approved  in  Emblen  v.  Lincoln  Land  Co.,  102  Fed.  563,  affirming  94 
Fed.  715,  holding  where  decision  of  land  officers  so  far  as  contest  had  pro- 
gressed was  adverse  to  contestant  and  during  pendency  of  proceedings 
Congress  deprived  Land  Department  of  further  jurisdiction  by  confirming 
eutrymen's  title,  contestant  acquired  no  vested  rights  enforceable  by  court; 
Strother  v.  Lucas,  i2  Pet.  437,  438,  439,  440,  9  L.  Ed.  1147,  1148,  1149,  and 
Devall  V.  Choppin,  15  La.  575,  one  controverting  a  grant  executed  by  law- 
ful authority,  with  requisite  solemnities  takes  on  himself  the  burden  of 
showing  the  officer  has  transcended  his  power ;  Pollard  v.  Kibbe,  14  Pet.  398, 

10  If.  £d.  512,  arguendo. 

ISfo  dalm  to  land  in  Missouri  can  be  confirmed,  under  act  of  May  26,  1824, 
nnlesB  some  particular  tract  of  land  was  severed  from  public  domain  by  an 
aat&oiiaed  survey,  or  by  such  description  in  concession,  grant,  warrant  or  order 
of  survey,  as  is  capable  of  being  followed  by  survey  pursuant  to  its  calls. 

Approved  Jn  Baucis  v.  Francis,  203  U.  S.  241,  51  L.  Ed.  167,  27  Sup.  Ct. 
129,  holding  when  survey  was  made  by  United  States  of  lands  granted  by 
treaty  to  Indians,  patentee  held  title  passed  by  treaty  without  its  being 
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• 
subject  y>  restriction  on  alienation  contained  in  patent  f  Godfrey  v.  Iowa 
Land  &  Trust  Co.,  21  Okl.  306,  95  Pac.  797,  holding  citizen  of  Seminole 
Nation  after  removal  of  restrictions  on  alienation  of  land  allotted  to  members 
of  tribe,  before  patent,  could  convey  his  portion  of  allotment  other  than 
homestead;  Wherry  v.  United  States,  10  Pet.  339,  9  L.  Ed.  447,  refusing 
to  confirm  a  grant  containing  no  description  of  the  land,  and  not  located 
before  time  prescribed  by  Congress;  United  States  v.  Bof&dore,  11  How. 
88,  13  L.  Ed.  616,  holding  the  description  so  uncertain  that  the  land  could 
not  now  be  surveyed,  consequently  the  grant  could  not  be  confirmed; 
dissenting  opinion  in  Fremont  v.  United  States,  17  How.  573,  16  L.  Ed. 
252,  majority  holding  valid  grant  of  ten  square  leagues  within  limits  of 
certain  rivers  and  mountains;  Dauterive  v.  United  States,  101  U.  S.  706, 
25  L.  Ed.  871,  and  Winter  v.  United  States,  Hempst.  383,  384,  Fed.  Cas. 
17,895,  dismissing  petition  for  confirmation  where  grant  waa  not  surveyed 
before  the  treaty  of  cession,  and  petition  fumii^es  no  means  of  location; 
Stockton  V.  Williams,  1  Doug.  (Mich.)  564,  holding  reservation  of  certain 
quantities  of  land  to  be  located  as  the  president  might  direct,  for  the  use 
of  certain  persons  and  their  heirs,  was  a  reservation  of  a  fee;  Roussin  v. 
Parks,  8  Mo*.  539,  and  Jones  v.  Menard,  1  Tex.  783,  arguendo. 

Distinguished  in  Bissell  v.  Penrose,  8  How.  331,  12  L.  Ed.  1101,  which 
case  depends  upon  the  construction  of  our  own  acts  of  Congress,  dis- 
embarrassed from  inquiries  into  the  origin  of  the  grants;  Vanderslice  v. 
Hanks,  3  Cal.  42,  holding  when  land  is  described  by  specific  boundaries, 
the  failure  to  procure  a  survey  works  no  forfeiture;  Hutton  v.  Frisbie, 
37  Cal.  497,  holding  Congress  can  withdraw  land  from  pre-emption  any 
time  before  right  has  been  perfected  by  payment. 

Laws  of  tbe  United  States  glTe  no  antboiity  to  an  individual  to  Burvey 
his  grant. 

Approved  in  United  States  v.  Montana  Lumber  etc.  Co.,  196  U.  S.  578, 
49  L.  Ed.  605,  25  Sup.  Ct.  367,  until  identification  by  government  survey 
of  odd-numbered  sections  of  railroad  grant.  United  States  may  recover 
value  of  timber  cut  and  removed  by  railroad  or  its  grantees ;  United  States 
V.  Bonners  Ferry  Lumber  Co.,  184  Fed.  189,  holding  title  to  school  lands 
remained  in  United  States  till  survey,  and  State  could  not  till  survey 
made  authorize  removal  of  timber;  Waterman  v.  Smit^,  13  Cal.  416,  holding 
occupation  and  cultivation  can  have  no  greater  effect  than  a  private  sur- 
vey; Bog^  V.  Merced  Min.  Co.,  14  Cal.  359,  holding  a  private  survey  of 
Mexican  grant,  presented  with  the  petition,  is  not  binding  upon  the  govern- 
ment; Trimble  v.  Smithers,  1  Tex.  806,  holding  the  orders  of  survey  pro- 
tected by  the  Constitution  were  those  alone  issued  by  commissioners  of 
colonies  to  settlers  for  their  headright  claims;  Jenkins  v.  Chambers,  9  Tex. 
227,  declaring  that  even  a  survey  without  an  order  of  survey  would  not  be  a 
legal  appropriation  of  the  land. 

Miscellaneous.  Cited  as  having  recognized  power  of  testator  to  charge 
his  estate  by  will  in  Clark  v.  Homthal,  47  Miss.  532.  Miscited  in  State  v. 
de  Casinova,  1  Tex.  404. 
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10  Pet.  83S-S39,  0  X«.  Ed.  446,  WHEBRY  ▼.  United  Btatee. 

Gnat  not  located  iritliln  time  preeciibed  by  treaty  of  1803  cannot  be  con- 


Citcd  in  Winter  y.  United  States,  Hempst.  384,  Fed.  Cas.  17,895,  re- 
jecting claim  for  confirmation  which  shows  on  its  face  that  grant  was  not 
surveyed. 

Distinguished  in  Vanderslice  v.  Hanks,  3  Cal.  42,  where  land  is  described 
by  specific  bonndarieSi  failure  to  procure  a  survey  does  not  work  a  for- 
feiture. 

10  Pet.  340-342,  0  L.  Ed.  447,  MACSET  v.  UNITED  STATEa 
Not  cited. 

10  Pet.  343^366,  9  Ii.  Ed.  448,  UNITED  STATES  ▼.  BBADLEY. 

If  tliere  Is  no  avennent  of  extortion  or  duress,  bond  must  be  taken  to 
liave  been  volvntacily  given. 

Approved  in  lUinois  Surety  Co.  v.  United  States,  229  Fed.  530,  holding 
plea  in  avoidance  of  bond  insufficient  in  not>statii^  positively  and  in  direct 
terms  matter  in  avoidance;  United  States  v.  Hodson,  10  Wall.  406,  407, 
19  If.  Ed.  040,  holding  bond  required  by  statute  before  business  license  is 
issued,  and  imposing  a  penalty  on  one  exercising  such  business  without  a 
license,  voluntary;  United  States  v.  Mora,  97  U.  S.  421,  24  L.  Ed.  1015, 
holding  bond  given  to  effect  a  clearance  was  prima  facie  entered  into  vol- 
untarily; Greathouse  v.  Dunlap,  3  McLean,  314,  Fed.  Cas.  5749,  holding 
bond  different  from  one  required  by  statute,  ^ven  to  release  a  prisoner, 
is  valid;  Constable  v.  National  S.  S.  Co.,  154  U.  S.  79,  88  L.  Ed.  016,  14 
Sup.  Ct.  1073,  arguendo;  United  States  v.  Mynderse,  27  Fed.  Cas.  62, 
holding  extorted  bond  invalid. 

United  States  htm  power  to  take  a  voluntary  bond  to  secure  fidelity  in  its 
officials^  witlumt  statutory  autkoilty. 

Approved  in  United  States  v.  Bailey,  178  Fed.  303,  holding  under  stat- 
ute authorizing  Secretary  of  Interior  to  approve  survey  of  railroad  right 
of  way  over  forest  reserve,  he  could  require  railroad  to  execute  bond  to 
preserve  timber;  Smith  v.  United  States,  5  Ariz.  64,  45  Pac.  344,  where 
bond  of  receiver  of  public  moneys  was,  by  direction  of  President,  increased 
above  statutory  amount,  bond  not  void  on  ground  of  duress;  United  States 
V.  Pumphrey^ll  App.  D.  C.  48,  upholding  validity  of  bond  voluntarily  given 
to  United  States  for  performance  of  contract  to  employ  Indians ;  Ahsmuhs 
V.  Bowyer,  39  Okl.  380,  50  L.  B.  A.  (N.  S.)  1060,  135  Pac.  415,  upholding 
validity  of  bond  not  required  by  statute,  given  voluntarily  hy  district  clerk ; 
United  States  v.  WilHam  R.  Trigg  Co.,  115  Va.  277,  78  S.  E.  544,  holding 
United  States  under  its  power  to  contract  acquired  contractual  liens  on 
vessels  under  construction  for  it  on  account  of  advances  prior  to  registered 
liens  of  mechanics;  Dudley  v.  Rice,  119  Wis.  100,  95  N.  W.  937,  where 
guardian's  bond  was  conditioned  to  pay  over  amount  found  due  on  settle* 


10  Pet.  343-3(J5  NOTES  ON  U.  S.  REPORTS.  110 

ment  with  court  or  ^ward,  it  was  enforceable  a«  volantary  %ond,  thoagh 
court  had  no  jurisdiction  of  guardianship  proceedings;  Neilson  ▼.  La^ow, 
12  How.  107,  13  L.  Ed.  913,  holding  the  government  is  not  prohibited  from 
taking  security  upon  lands  for  debts  due  it;  Jessnp  v.  United  States,  106 
U.  S.  151,  27  L.  Ed.  86,  1  Sup.  Ct.  78,  holding  bond  taken  by  United  States, 
without  the  authority  of  a  statute,  is  binding;  Moses  v.  United  States,  166 
U.  S.  587,  41  L.  Ed.  1125,  17  Sup.  Ct.  688,  holding  Secretary  of  War  had 
power  to  order  the  execution  of  a  bond  by  a  disbursing  officer;  Diamond 
Match  Co.  V.  United  States,  24  Blatchf.  446,  31  Fed.  274,  holding  valid, 
bond  given  to  United  States  to  obtain  concession  of  keeping  revenue 
stamps,  as  a  matter  of  favor;  United  States  v.  Garlinghouse,  4  Ben.  199, 
Fed.  Cas.  15,189,  United  States  v.  Rogers,  28  Fed.  609,  Rogers  v.  United 
States,  32  Fed.  890,  and  Hoboken  v.  Harrison,  30  N.  J.  L.  78,  all  holding 
bond  voluntarily  given  to  the  United  States  to  secure  the  performance  of 
some  duty  is  valid  though  not  authorized  by  statute;  Eight  Hundred  and 
Fifty-eight  Bales  of  Cotton,  Blatchf.  Pr.  326,  Fed.  Cas.  4318,  holding  com- 
modore, captor  of  the  prize,  was  a  competent  agent  to  bind  the  United 
States  for  its  carriage;  United  States  v.  Humason,  5  Sawy.  539,  Fed.  Cas. 
15,420,  holding  Indian  agent  also  came  within  purview  of  section  8  of  act 
of  1834,  hence  bond  with  penalty  greater  than  that  prescribed  by  section 
4  was  valid;  Chadwick  v.  United  States,  3  Fed.  754,  holding  that  the 
addition  of  a  condition  not  specified  in  act  of  Congress  does  not  relieve 
sureties;  Carnegie  v.  Hulbert,  70  Fed.  216,  36  U.  S.  App.  81,  holding  bond 
given  to  satisfy  the  requirements  of  a  statute  may  be  binding  on  the 
parties  as  a  common-law  bond  when  not  executed  in  the  prescribed  mode; 
United  States  v.  Jones,  77  Fed.  721,  holding  bond  was  valid  as  a  statutory 
bond  only  so  far  as  it  was  prospective  in  its  character;  Stephenson  v. 
Monmouth  Min.  &  Mfg.  Co.,  84  Fed.  116,  117,  54  U.  S.  App.  505,  506,  507, 
holding  contractor's  bond,  containing  unauthorized  conditions,  invalid 
as  a  statutory  bond,  but  valid  as  a  common-law  obligation;  Crawford  v. 
Howard,  9  Ga.  317,  holding  a  sheriff  duly  elected,  but  not  having  executed 
a  bond,  is  an'  officer  de  facto;  Dickson  v.  United  States,  125  Mass.  315, 
28  Am.  Rep.  233,  holding  United  States  could  take  by  devise;  State  v. 
Cooper,  53  Miss.  620,  holding  acceptance  of  official  bond  is  a  waiver  of  any 
past  delinquency  as  to  the  time  or  manner  of  giving  the  same;  Grant  v. 
Brotherton,  7  Mo.  460,  holding  bond  given  under  a  statute,  but  not  follow- 
ing the  words  used  in  the  act,  valid,  unless  it  declares  all  bonds  void 
not  in  prescribed  form;  Barnes  v.  Webster,  16  Mo.  266,  57  Am.  Dec.  235, 
holding  bond  made  to  United  States  by  one  commencing  an  attachment  suit 
against  B  is  valid,  though  not  connected  with  any  business  of  the  United 
States;  State  v.  Williams,  77  Mo,  470,  holding  bond  given  by  guardian  in 
a  probate  court  of  this  State,  in  conformity  with  law  of  another  State 
in  order  to  obtain  possession  of  property^ of  his  ward  located  there,  is 
valid;  Rubelman  Hardware  Co.  v.  Greve,  18  Mo.  App.  11,  holding  con- 
ditions not  imposed  by  statute  will  not  be  enforced  when  inserted  in  an 
injunction  bond  which  contains  all  the  statutory  conditions;  State  v. 
Bowman,  10  OhiO|  448,  holding  where  name  of  official  is  recited  in  the  bond, 
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bat  he  neither  signs  nor  seals  it,  his  sureties  who  do  execute  it  are  liable ; 
Daekwell  v.  Rogers,  15  Ol^p  St.  546,  holding  that  an  undertaking  for 
staj  of  execution  signed  after  the  period  fixed  by  stfltute  is  valid  ns  a 
common-law  contract;  Shackamaxon  Bank  v.  Yard,  143  Pa.  St.  134,  hold- 
ing fact  that  cashier's  bond  was  not  taken 'as  required  by  statute  will  not 
relieve  the  surety;  Dikes  v.  Miller,  25  Tex.  Sup.  290,  78  Am.  Dec.  572, 
holding  commissioner  of  general  land  office,  in  absence  of  any  legal  pro* 
hibition,  must  be  deemed  to  have  authority  to  accept  the  relinquishment 
of  title  on  behalf  of  the  State ;  State  v.  Purcell,  31  W.  Va.  54,  63,  67,  5 
S.  £.  306,  311,  313,  holding  plea  that  cpndition  of  bond  and  condition  pre- 
scribed by  order  of  judge  is  no  defense  to  action  on  injunction  bond ;  State 
V.  Taylor,  10  S.  D.  185,  66  Am.  St.  Rep.  708,  72  N.  W.  408,  enforcing  a 
bond  given  for  larger  sum  than  statute  required;  United  States  v.  Huma« 
son,  7  Sawy.  263,  8  Fed.  79,  arguendo. 

Distinguished  in  Hawes  v.  Marchant,  1  Curt.  140,  Fed.  Cas.  6240,  hold- 
ing bond  extorted  against  the  requisition  of  the  statute  is  invalid;  United 
States  V.  Humason,  6  Sawy.  201,  Fed.  Cas.  15,421,  holding  where  officer 
is  required  by  liis  superior,  colore  officii,  to  give  a  bond,  with  stipulations 
not  required  by  statute,  the  bond  is  void  in  toto;  Anderson  v.  Munch,  29 
Minn.  418, 13  N.  W.  193,  holding  unauthorized  conditions  in  statutory  bond 
void;  Janes  v.  Reynolds,  2  Tex.  256,  and  Johnson  v.  Erskine,  9  Tex.  5, 
when  conditions  of  bond  are  more  onerous  than  the  statute  requires  it  will 
not  be  enforced  by  a  summary  judgment;  Leona  I.,  M.  &  C.  Co.  v.  Roberts, 
62  Tex.  622,  holding  bond,  being  executed  colore  officii,  cannot  be  enforced 
as  a  common4aw  bond. 

Validity  of  bonds  unauthorized  by  statute.    Note,  14  Am.  Dec.  106. 

Adding  conditions  in  statutory  bonds  not  authorized  or  required  by 
statute.    Note,  67  Am.  Dec.  772. 

Offieial  bonds,  when  valid  and  when  void.    Note,  82  Am.  Dec.  761. 

When  an  official  bond  becomes  binding  on  the  sureties,  and  what  irreg- 
ularities fail  to  relieve  them  from  liability.  Note,  90  Am.  St.  Rep. 
201. 

Bonds  and  other  deeds,  not  malmu  in  se,  maj  be  good  in  part,  though 
▼old  for  the  residue;  It  makes  no  difference  that  void  part  is  made  so  by  ex- 
press statute  instead  of  by  common  law.  A  paymaster's  bond,  containing 
stlpnlations  not  required,  held  valid  as  to  the  remsinder,  which  were  pursuant 
to  the  set  of  Congress. 

Approved  in  Iii  re  Johnson,  224  Fed.  186,  applying  rule  to  loan  contract 
where  purpose  partly  illegal;  In  re  T.  H.  Bunch  Co.,  180  Fed.  527,  holding 
carrier  violating  statute  requiring  surrender  of  bill  of  lading  on  delivery 
of  goods  carried  and  subject  to  criminal  action  therefor,  not  prohibited 
from  collecting  value  of  goods  delivered;  Grady  v.  United  States,  98  Fed. 
2i0,  holding  fact  that  postmaster's  bond  does  not  contain  additional  condi- 
tion required  by  Rev.  Stats.,  §  3834,  relating  to  money  order  business,  does 
not  relieve  him  or  sureties  from  liability  for  money-order  funds  misappro- 
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priated  by  him;  Maiming  v.  Ellicott,  9  App.  D.  C.  82,  holding  certain  in- 
valid provisions  of  contract  between  contractor's  for  government  building 
und  sculptor  were  separable  and  balance  of  contract  enforceable ;  Piper  v. 
Boston  etc.  R.  R.,  76  N.  H.  439, 75  Atly JiM6,  holding  labor  contract  waiv- 
ing damages  for  personal  injury  valid  so  far  as  covering  injury  due  to 
laborer's  negligence;  Potter  v.  Potter,  43  Or.  153,  72  Pac.  703,  contract 
whereby  husband,  on  payment  of  sum,  agrees  to  convey  to  wife  conditioned 
that  paper  is  drawn  that  she  release  her  dower  in  certain  land  and  he  re- 
lease curtesy  in  her  land,  is  entire;  Probate  Court  of  Central  Falls  v. 
Adams,  27  R.  I.  99,  8  Ann.  Gas.  1088,  60  Atl.  770,  bond  given  by  executor 
who  is  also  residuary  legatee,  when  property  conditioned  to  pay  debts  and 
legacies,  is  not  invalidated  because  it  also  contains  clause  requiring  execu- 
tor to  account ;  Osgood  v.  Central  Vermont  Ry  Co.,  77  Vt.  342,  70  L.  B.  A. 
930,  60  Atl.  139,  where  lessee  of  railroad  right  of  way  for  coalsheds  agreed 
to  indemnify  defendant  for  injuries  to  his  property  or  servants  by  negli- 
gence of  defendant,  contract  was  enforceable  as  to  indemnity,  though 
statute  punishing  railroad  agent's  negligence  provided  it  did  not  exempt 
liability  for  damages ;  Yost  v.  Ramey,  103  Va.  120,  48  S.  E.  864,  where  exec- 
utor *s  bond  contained  provision  waiving  right  to  discharge  any  liability 
except  in  legal  tender  as  provided  by  repealed  statute,  bond  not  void;  dis-* 
senting  opinion  in  McBride  v.  Farrington,  149  Fed.  115,  majority  holding 
valid  leases  by  secretary  of  Chickasaw  nation  of  mining  lands,  so  far  as 
they  authorized  coal  mining  for  period  not  exceeding  ten  years;  Gelpcke 
V.  City  of  Dubuque,  1  Wall.  222,  17  L.  Ed.  520,  and  Polk  v.  Plummer,  2 
Humph.  507,  508,  37  Am.  Dec,  569,  570,  reaffirming  rule;  Burnhisel  v.  Fir- 
man, 22  Wall.  177,  22  L.  Ed.  768,  holding  note  was  valid  security  for 
amount  properly  due,  and  bad  only  for  excess  above  proper  interest ;  Moses 
v.  United  States,  166  U.  S.  590,  41  L.  Ed.  1126, 17  Sup.  Ct.  689,  if  first  con- 
dition of  bond  be  held  void  for  uncertainty,  that  is  no  reason  for  holding 
the  second  so;  United  States  v.  Mynderse,  11  Blatchf.  68,  Fed.  Cas.  15,851, 
conditions  in  excess  of  statute  requirement  are  rejected  as  surplusiigc, 
and  bond  sustained  as  to  the  others;  Lewis  v.  Clarendon,  5  Dill.  338,  Fed. 
Cas.  8320,  holding  bonds  of  corporation  bearing  more  interest  than  author- 
ized rate  are  valid  for  principal  and  legal  rate;  Corbett  v.  Woodward,  5 
Sawy.  420,  Fed.  Cas.  3223,  and  In  re  Stowe,  6  Bank.  Reg.  431,  23  Fed.  Cas. 
200,  where  mortgage  is  given  partly  upon  a  legal  and  partly  upon  an  illegal 
consideration,  and  the  one  is  clearly  separable  from  the  other,  it  will  be 
held  valid  as  to  the  former  and  void  as  to  the  residue;  Whitted  v.  The 
Governor,  6  Port.  344,  since  the  excessive  condition  is  merely  illegal,  it  does 
not  vitiate  so  much  of  the  recognizance  as  is  authorized  by  the  statute; 
Bates  V.  State  Bank,  2  Ala.  486,  holding,  where  further  security  given  was 
illegal,  there  could  be  no  recovery;  Anderson  v.  Hooks,  9  Ala.  711,  where 
deed  of  trust  was  given  to  secure  a  bona  fide  debt,  and  that  it  satisfied  a 
simulated  debt,  the  deed  is  not  void  as  to  the  real  creditor;  Hayes  v.  West- 
cott,  91  Ala.  145,  152,  24  Am.  St.  Rep.  876,  883,  11  L.  B.  A.  488,  491,  8 
South.  338,  340,  and  Rogers  v.  Munnerlyn,  36  Fla.  698,  18  South.  671, 
mortgage  of  stock,  goods  and  fixtures;  with  reservation  of  possession  and 
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power  to  sell  goods,  Is  void  as  to  the  goods,  but  valid  as  to  the  other  prop- 
erty; Qamble  v.  Grimes,  2  Ind.  394,  where  bill,  including  a  firm  and  indi- 
vidual debt,  was  accepted  by  partner  owing  individual  debt,  in  the  name 
of  the  firm,  in  action  against  surviving  partner,  the  drawers  recovered  on 
the  bill  the  amount  of  the  firm  debt;  Rocheleau  v.  Boyle,  11  Mont.  472,  28 
Pac.  879,  holding  mortgage  may  be  enforced  as  to  the  part  of  the  property 
sufficiently  described;  Wright  v.  Fire  Ins.  Co.,  12  Mont.  483,  19  L.  B.  A. 
219,  31  Pac.  90,  holding  violation  of  prohibition  in  policy  against  mortgage 
of  merchandise  does  not  invalidate  policy  as  to  other  classes  of  property; 
Hanover  National  Bank  v.  Blake,  142  N.  T.  414,  40  Am.  St.  Rep.  614,  27 
L.  R.  A.  41,  37  N.  E.  522,  holding  the  indorsement  of  the  two  notes  not 
cohered  by  the  composition  agreement  was  invalid,  but  this  did  not  invali- 
date the  indorsement  of  the  notes  made  pursuant  to  that  agreement;  State 
V.  Fiudley,  10  Ohio,  57,  holding  bond  given  by  a  county  treasurer  is  a  good 
statutory  bond  for  so  much  as  is  prescribed  by  the  statute,  though  void  for 
the  residue ;  Pratt  v.  Wright,  13  Gratt.  179,  67  Am.  Dec.  769,  and  Gibson 
V.  Beckjiam,  16  jQratt.  332,  333,  holding,  where  parts  of  bond  are  not 
malum  in  se  but  illegal,  it  is  good  as  to  legal  parts;  Reed  v.  Hedges,  16 
W.  Va.  195,  holding  the  insertion  of  a  condition  not  required  by  the  law 
does  not  avoid  the  bond  as  to  the  leg^  conditions ;  State  v.  Taylor,  10  S.  D. 
185,  66  Am.  St.  Rep.  708,  72  N.  W.  408,  enforcing,  under  statute,  a  bond 
for  a  larger  amount  than  the  law  prescribed;  Commercial  Bank  v.  Nolan, 
7  How.  (Miss.)  535,  arguendo;  McCullough  v.  Virginia,  172  U.  S.  115.  43 
Is.  Ed.  887, 19  Sup.  Ct.  134,  discussing  illegal  contracts ;  Weston  v.  Sprague, 
54  Vt.  402,  holding  bond  of  de  facto  officer  good  as  common-law  bond; 
United  States  v.  Mynderse,  27  Fc^.  Gas.  62,  but  holding  invalid  a  bond 
extorted. 

Distinguished  in  First  Nat.  Bank  v.  Kennedy,  91  Ala.  477,  8  South.  655, 
holding  conveyance,  tainted  with  actual  fraud,  is  void  in  toto,  as  against 
creditors;  Kirby  v.  Ingersoll,  Harr.  Ch.  (Mich.)  190,  191,  holding  deed  of 
assignment  fraudulent  in  part  is  void ;  Fain  v.  Headerick,  4  Cold.  338,  hold- 
ing an  award  spri^ing  out  of  an  illegal  contract  is  unenforceable;  Gulf 
etc.  R.  R.  Co.  V.  Hume,  87  Tex.  218,  27  S.  W.  112,  the  stipulation  as  to  ser- 
vice of  citation  being  lawful,  the  two  acts  of  filing  suit  and  service  of 
citation  being  inseparable^  the  whole  clause  is  void. 

Giving  of  bond  Is  not  condition  precedent  to  paymaster's  authority  to  act; 
Ills  appointment  Is  complete  when  duly  made  by  President  and  confirmed  by 


Approved  in  Glavey  v.  United  States,  182  U.  S.  602,  603,  45  L.  Ed.  1251, 
21  Sup.  Ct.  893,  holding  appointment  to  office  with  fixed  salary,  created 
by  statute,  is  complete  when  appointment  made  by  President  and  confirmed 
by  Senate ;  Little  v.  Schul,  118  Md.  462,  84  Atl.  652,  holding  under  ordi- 
nance appointing  constables,  appointment  took  effect  when  ordinance  did, 
though  commission  did  not  issue;  City  of  Paris  v.  Cabiness,  44  Tex.  Civ. 
692,  98  S.  W.  927,  holding  policeinan  became  officer  de  jure  entitled  to  full 
in— 8 
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time  when  he  qualified,  entered  on  duties,  was  recognifed  as  such,  and  was 
paid  salary  without  objection ;  Houston'-v.  Estes,  35  Tex.  Civ.  104,  79  S.  W. 
851,  though  manner  of  qualification  of  policeman  is  not  in  strict  con- 
formity with  law,  he  is  an  officer  de  jure  where  he  has  taken  oath  and 
given  bond  which  has  been  accepte4;  United  States  v.  Linn,  15  Pet.  313, 
316,  10  L.  Ed.  751,  752,  holding  obligation,  without  seal,  given  as  security 
for  officer,  is  enforceable ;  United  States  v.  Eaton,  169  U.  S.  346,  347,  348, 
42  L.  Ed.  772,  778,  18  Sup.  Ct.  380,  holding  officer  entitled  to  compensation 
for  duties  performed  before  his  bond  was  received  and  approved;  Picker- 
ing V.  Day,  3  Houst.  532,  95  Am.  Dec.  305,  holding  collector's  not  giving 
bond  can  in  no  way\£fect  the  responsibility  of  deputy  collector's  sure- 
ties; Dyer  v.  Bayne,  54  Md.  102,  holding  appointment  was  complete  on 
confirmation  by  Senate,  and  it  related  back  to  time  of  nomination;  Speed 
V.  Common  Council,  97  Mich.  209,  56  N.  W.  574,  holding,  where  appointee 
had  taken  oath  of  office,  and  filed  bond,  and  the  mayor  attempts  to  recall 
the  appointment,  mandamus  will  lie  to  compel  common  council  to^  approve 
bond;  Sooy  v.  State,  38  N.  J.  L.  331,  construing  treasuser's  bond. 

Distinguished  in  State  v.  Holtci^mp,  168  Mo.  App.  411,  153  S.  W.  78, 
holding  failure  of  testamentary  guardian  to  notify  court  of  acceptance 
within  statutory  time  after  probate  of  will  gave  court  power  to  appoint 
guardian,  and  fact  that  testamentary  guardian  qualified  as  executor  and 
assumed  duties  of  guardian  for  some  years  did  not  prevent  court  from 
exercising  its  jurisdiction. 

When   appointment   to   public   office   is   complete.    Note,   Ann.   Oas. 
1914D,  804,  305,  806. 

Sureties  are  estopped  to  deny  the  facts  recited  in  their  obligations. 
Cited  in  Brockway  v.  Petted,  79  Mich.  627,  7  L.  B.  A.  742,  45  N.  W. 
62,  holding  sureties  could  not  make  the  defense  that  party  was  not  legally 
carrying  on  the  business,  being  estopped  by  recital  in  bond;  Harper  v. 
Montgomery,  11  Smedes  &  M.  615,  holding  it  is  no  ground  of  demurrer  to 
declaration  upon  a  supersedeas  bond  that  it  does  noi  aver  the  issuance 
and  return  of  the  writ  of  supersedeas,  since  the  bond  admits  the  existence 
of  the  writ;  Hayden  v.  Cook,  34  Neb.  674,  52  N.  W.  166,  holding  surety 
was  estopped,  by  recitals  in  bond,  from  denying  that  the  unsigned  paper 
writing  upon  which  the  obligation  was  written  was  not  the  contract  of  the 
parties. 

Miscellaneous.  Cited  in  Roosevelt  v.  Fulton,  7  Cow.  76;  United  States 
v.  Powell,  14  Wall.  502,  20  L.  Ed.  728 ;  Territory  v.  Golding,  3  Utah,  48,  5 
Pac.  550. 

10  Pet.  366-367,  9  L.  Ed.  467,  SMITH  V.  VAUGHAK. 

Under  act  of  1802,  a  question,  of  discretion  cannot  be  certifled. 
Cited  in  United  States  v.  Rosenburgh,  7  Wall.  581,  19  L.  Ed.  263,  hold- 
ing, under  act  of  1802,  Supreme  Court  cannot  take  cognizance  of  a  divi- 
sion of  opinion  upon  a  motion  to  quash  an  indictment;  Bagg  v.  Detroit,  5 
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Miclu  69,  holding  statute  intended  that  only  purely  legal  questions  should 
be  reserved  and  not  questions  of  fact  or  mixed  questions. 

Distinguished  in  United  States  v.  Chicago,  7  How.  191,  12  L.  Ed.  663, 
holding  any  material  question  of  right  thus  arising,  whether  the  subject  on 
hearing  was  one  of  discretion  or  of  right,  may  be  certified;  "Goddard  v. 
Coffin^  2  Ware  (Dav.),  386,  Fed.  Cas.  6490,  discussing  the  effect  on  motion 
of  an  equal  division  of  opinion. 

Whether  plaintiff  in  ejectment  shall  be  permitted  to  enlarge  terms  in  de- 
mise is  within  discretion  of  court  to  which  motion  is  addressed. 

Approved  in  McKemy  v.  Supreme  Lodge,  180  Fed.  967,  104  C.  C.  A.  117, 
holding  trial  court  had  discretion  to  grant  or  refuse  leave  to  file  amended 
bill  after  sustaining  demurrer  to  original  bill. 

J' 
10  Pet.  368-399,  9  L.  Ed.  468,  CBOWELIf  ▼.  RANDELL^ 

Under  twenty-fifth  section  of  Judiciary  act,  to  bring  case  on  error  or  appeal 
to  the  Supreme  Court  from  highest  State  court,  it  must  appear,  though  not 
necessarily  in  express  terms,  that  someone  of  questiohs  stated  in  that  section 
arose  and  was  decided. 

Approved  in  Omaha  Electric  Light  etc.  Co.  v.  City  of  Omaha,  230  U.  S. 
126,  57  L.  Ed.  1422,  33  Sup.  Ct.  974,  holding  where  diverse  citizenship 
existed,  but  plaintiff  rested  his  right  upon  estoppel,  case  was  not  one  aris- 
ing under  Constitution;  Consolidated  Turnpike  Co.  v.  Norfolk  etc.  Ry.  Co., 
228  U.  S.  331,  57  L.  Ed.  861,  33  Sup.  Ct.  510,  holding  case  could  not  be 
carried  to  Supreme  Court  on  Federal  question  raised  for  first  time  on  peti- 
tion for  ?ehearing  after  judgment  in  highest  court  of  State;  Osborne  v. 
Clark,  204  U.  S.  569,  51  L.  Ed.  627,  27  Sup.  Ct.  319,  applying  rule  where 
Federal  question  was  first  raised  on  taking  writ  of  error  to  Supreme 
Court;  Wabash  R.  R.  Co.  v.  Pearce,  192  U.  S.  185,  48  L.  Ed.  899,  24 
Sup.  Ct.  232,  holding  Federal  question  involved  where  not  only  scope  and 
applicability  of  doctrine  of  subrogation  is  involved  but  also  extent  to  which 
common  carrier  is  protected  by  Federal  laws  in  paying  duties  exacted 
thereunder  on  goods  in  transit  over  its  lines;  Yazoo  etc.  Ry.  Co^  v.  Adams, 
180  U.  S.  It,  45  £1.  Ed.  404,  21  Sup.  Ct.  245,  holding  where  no  Federal 
question  was  set  up  by  defendant  and  State  Supreme  Court  reversed  judg- 
ment and  remanded  cause  for  new  trial  and  then  defendant  set  up  Federal 
question  which  court  at  new  trial  refused  to  consider,  and  Supreme  Court 
afiirmed  its  action,  shows  Federal  question  set  up  and  claimed;  Nelson  v. 
Southern  Ry.  Co.,  172  Fed.  480,  holding  suit  under  Employer's  Liability  Act 
not  removable  to  Federal  court  when  declaration  contained  no  suggestion 
that  construction  of  act  was  involved;  Moliter  v.  Wabash  R.  Co.,  180  Mo. 
App.  92, 168  S.  W.  253,  holding  in  action  by  railroad  employee  for  personal 
injuries,  where  petition  was  based  on  State  laws,  motion  for  new  trial 
on  ground  that  evidence  showed  action  should  be  governed  by  Employers' 
Ldability  Act  raised  Federal  question ;  Keene  v.  Clark,  10  Pet.  293,  9  L.  Ed. 
430,  holding  Supreme  Court  has  not  jurisdiction  to  revise  decision  of 
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State  court,  upon  a  question  whether  a  survey,  under  the  authority  of  the 
United  States,  operated  as  an  eviction  of  a  grantee  of  a  private  person, 
so  as  to  enable  grantee  to  sue  grantor;  McEanney  v.  Carroll,  12  Pet.  70, 
9  L.  Ed.  1003,  dismissing  writ,  because  it  nowhere  a^^eared  that  State 
court  did  decide  in  favor  of  the  validity  of  the  statute;  Choteau  v.  Mar- 
guerite, 12  Pet.  510,  9  L.  Ed.  1175,  dismissing  writ  of  error  where  question 
was  whether  appellee  was  a  slave,  alleging  misconstruction  of  a  treaty; 
Reed  v.  Marsh,  13  Pet.  156,  10  L.  Ed.  105,  holding  writ  of  error  will  not 
lie  to  a  State  court,  in  case  in  which  the  proceedings  sought  to  be  revised 
appears  from  certificate  of  clerk  of  State  court,  the  facts  should  have  been 
authenticated  by  the  court  itself;  Holmes  v.  Jennison,  14  Pet.  580,  581,  10 
L.  Ed.  599,  court  dividing  as  to  whether  Governor  could  surrender  a  fugitive 
from  Canada;  Coons  v.  Gallager,  15  Pet.  20,  10  L.-  Ed.  646,  Hurley  v. 
Street,  14  Wall.  86,  20  L.  Ed.  787,  Smith  v.  Adsit,  16  Wall.  189,  21  L.  Ed. 
311,  Edwards  v.  Elliott,  21  Wall.  558,  22  L.  Ed.  492,  Brown  v.  Colorado, 
106  U.  S.  97,  27  L.  Ed.  133,  1  Sup.  Ct.  177,  Detroit  Ry.  Co.  v.  Guthard,  114 
U.  S.  135,  29  L.  Ed.  118,  5  Sup.  Ct.  812,  and  Hagar  v.  California,  154  U.  S. 
639,  24  L.  Ed.  1044,  14  Sup.  Ct.  1186,  all  dismissing  writ  whe^e  it  did  not 
appear  that  a  Federal  question  had  arisen  and  was  decided;  Scott  v. 
Jones,  5  How.  376,  12  L.  Ed.  197,  deciding  that  record  showed  sufficiently 
that  the  question  was  raised,  dismissing  writ  because  law  was  not  passed 
by  a  legal  legislature ;  Kennedy  v.  Hunt,  7  How.  594,  12  L.  Ed.  833,  dis- 
missing writ  because  it  did  not  draw  in  question  an  act  of  Congress  or 
the  Constitution;  Smith  v.  Hunter,  7  How.  743,  12  L.  Ed.  896,  where  com- 
plainant alleged  that  school  tax  levied  upon  his  land  was  contrary  to 
State  statute  exempting  his  property,  decision  of  State  court  dismissing 
bill  cannot  be  reviewed ;  Doe  v.  Eslava,  9  How.  444,  13  L.  Ed.  209,  holding 
court  had  jurisdiction  where  parties  claimed  title  under  United  States, 
and  was  decided  against;  Williams  v.  Oliver,  12  How.  124,  13  L.  Ed.  920^ 
dismissing  writ  where  court  decided  that  plaintiff  did  not  take  the  claim 
under  the  insolvent  laws  of  Maryland;  Lawler  v.  Walker,  14  How.  155, 
14  L.  Ed.  367,  dismissing  case  where  record  did  not  name  the  statute  that 
was  drawn  in  question;  Curran  v.  Arkansas,  15  How.  321,  14  L.  Ed.  713, 
holding  Supreme  Court  had  jurisdiction  where  State  law  im|(airing  obli- 
gation of  contract  was  upheld ;  Maxwell  v.  Newbold,  18  How.  515,  15  L.  Ed. 
508,  holding  allegation  "that  judgment  below  was  in  conflict  with  Consti- 
tution," too  general  to  confer  jurisdiction ;  Bridge  Proprietors  v.  Hoboken 
Co.,  1  Wall.  142,  17  L.  Ed.  575,  where  State  statute  creates  a  contract,  and 
a  subsequent  statute  is  alleged  to  impair  it,  and  the  State  court  construes 
the  first  statute,,  so  second  does  not  impair  it,  the  decision  is  in  favor  of 
the  validity  of  the  second  statute  within  twenty-fifth  section  of  judiciary 
act;  The  Victory,  6  WaU.  384,  18  L.  Ed.  834,  holding  it  is  not  sufficient 
that  this  court  can  see  that  the  question  ought  to  have  been  raised,  and 
might  have  been  decided ;  Klinger  v.  Missouri,  13  Wall.  263,  20  L.  Ed.  637, 
New  Orleans  Water  Works  v.  Louisiana  Sugar  Co.,  125  U.  S.  29,  31  L.  Ed. 
611,  8  Sup.  Ct.  747,  holding,  where  judgment  of  a  State  court  might  have 
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been  based  either  upon  a  State  law  repugnant  to  the  Federal  Constitu- 
tion, or  upon  some  independent  ground,  and  it  appears  the  court  based 
it  iix)on  the  latter  ground,  the  Supreme  Court  is  without  jurisdiction, 
though  it  may  think  the  decision  erroneous;  Steines  v.  Franklin  Co.,  14 
Wall.  21,  80  L.  Ed.  848,  where  the  record  only  shows  a  particular  judgment 
was  rendered  by  highest  State  court,  no  writ  under  the  twenty-fifth  section 
lies  if  judgment  may  have  been  given  on  grounds  which  that  section  does 
not  make  cause  for  error,  as  well  as  upon  ground  which  it  does;  Murdock 
V.  Memphis,  20  Wall.  628,  22  L.  Ed.  441,  holding  when  case  is  brought  up 
for  revision  only  the  Federal  questions  are  decided;  Murray  v.  Charleston, 
96  U.  S.  442,  24  L.  Ed.  762,  holding  the  true  jurisdictional  test  is  not  that 
the  record  expressly  states  a  Federal  question,  but  whether  it  appears 
that  such  question  was  decided;  Kansas  Endowment  etc.  Assn.  v.  Kansas, 
120  IT.  S.  104,  30  L.  Ed.  694,  7  Sup.  Ct.  600,  holding  averment  that  State 
statute  is  unconstitutional  will  not  give  judisdiction,  since  it  might  refer 
to  State  Constitution;  dissenting  opinion  in  O'Neil  v.  Vermont,  144  U.  S. 
348,  86  L.  Ed.  461, 12  Sup.  Ct.  703,  majority  dismissing  writ  because  record 
did  not  present  a  Federal  question;  Oxley  Stave  Co.  v.  Butler  Co.,  166 
U.  S.  655,  41  L.  Ed.  1152,  17  Sup.  Ct.  711,  dismissing  writ  where  party 
did  not  "specially"  declare  his  purpose  to  assert  a  Federal  right ;  Columbia 
Water  Power  Co.  v.  Columbia  Electric  etc.  Street  Ry.  Co.,  172  U.  S.  488, 
43  L.  Ed.  526,  19  Sup.  Ct.  247,  dismissing  appeal  where  validity  of  statute 
was  not  considered,  but  only  construction;  Iowa  v.  Chicago  etc.  Ry.  Co., 
33  Fed.  393,  holding  record  failed  to  show  jurisdiction  in  United  States 
court  where  it  appeared  that  if  certain  conditions  of  fact  were  made  to 
appear  in  the  evidence  a  Federal  question  might  arise;  Florida  v.  Gleason, 
12  Fla.  271,  refusing  to  sign  citation  because  no  Federal  question  had 
arisen  in  the  case;  Frost  v.  Ilsley,  55  Me.  378,  380,  to  entitle  party  to 
have  cause  re-examined  in  United  States  Supreme  Court,  it  must  appear 
that  State  statute  was  sustained  and  that  such  decision  was  indispensable 
to  the  judgment;  Nauer  v.  Thomas,  13  Allen,  577,  holding  writ  of  error 
to  United  States  court  should/  be  dismissed  if  record  does  not  show  that 
a  Federal  question  arose  and  was  actually  decided;  Hamilton  v.  Kneeland, 
1  Nev.  63,  holding  it  is  sufficient  if  fact  that  decision  of  Federal  question 
was  indispensable  to  judgment,  appear  by  just  and  necessary  inference; 
Cooke  V.  State  National  Bank  of  Boston,  52  N.  Y.  108,  11  Am.  Rep.  674, 
holding  possibility  that  a  question  may  arise  of  Federal  cognizance  does 
not  make  the  case  one  arising  under  the  laws  and  Constitution  of  the  United 
States;  dissenting  opinion  in  Beaston  v.  Farmers'  Bank  of  Delaware,  12 
Pet.  134,  9  L.  Ed.  1029,  and  Piqua  Bank  v.  Knoup,  Treasurer,  6  Ohio  St. 
385,  arguendo. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  B.  A.  42. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  63  L.  B.  A.  472,  473,  474,  478. 
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Maritime  contracts — ^Liens  for  material  for  construction  of  vessels. 
Note^  13  Am.  Rep.  276. 

Miscellaneous.    Miscited  in  Ej-aft  v.  Keokuk,  14  Iowa,  88. 

10  Pet.  400-406,  9  L.  Ed.  470,  HAGAN  ▼.  LU0A8. 

First  leVy  on  property,  wlietlier  made  uider  Jurifldlction  of  the  United 
States  or  of  8tate^«  wlthdrawB  property  from  reach  of  process  from  other 
Jurisdiction. 

Approved  in  Wabash  R.  Co.  v.  Adelbert  College,  208  U.  S.  54,  52  L.  Ed. 
386,  28  Sup.  Ct.  182,  holding  where  Circuit  Court  took  possession  of  prop- 
erty, it  had  exclusive  jurisdiction  to  determine,  after  property  was  sold 
under  its  decree,  rights  of  and  extent  of  liens  asserted  by  parties  to  suit 
reserved  by  decree  and  superior  to  purchaser's  title;  Put-in-Bay  Water- 
Works  etc.  Co.  V.  Ryan,  181  U.  S.  433,  45  L.  Ed.  938,  21  Sup.  Ct.  718,  hold- 
ing where  jurisdiction  attached  under  allegations  of  original  bill,  juris- 
diction did  not  fail  by  reason  of  ex  parte  affidavits  denying  truth  of 
allegations  contained  in  bill  in  respect  to  amount  in  dispute;  Jackson  v. 
Parkersburg  etc.  Ry.  Co.,  233  Fed.  788,  holding  Federal  court  appointing 
receiver  for  railroad  could  enjoin  suit  in  State  court  against  railroad; 
Callahan  v.  United  States,  1S5  Fed.  926,  115  C.  C.  A.  612,  applying  rule 
in  criminal  case;  New  Orleans  v.  Howard,  160  Fed.  398,  87  C.  C.  A.  345, 
holding  Circuit  Court  having  possession  of  property  sought  to  be  parti- 
tioned could  determine  all  matters  relating  to  property,  irrespective  of 
citizenship  of  parties;  In  re  Porterfield,  138  Fed.  197,  where  trust  deed 
from  bankrupt  to  wife  was  recorded  less  than  four  months  prior  to  State 
court  suit,  but  more  than  four  months  prior  to  bankruptcy  proceedings,  which 
were  brought  within  four  months  of  State  suit,  and  all  parties  interested  be- 
came parties  to  bankruptcy  proceedings.  State  law  relating  to  preferences  not 
available  to  creditors ;  Carling  v.  Seymaur  Lumber  Co.,  113  Fed.  491,  holding 
bankruptcy  trustee  whose  property  has  oeen  seized  under  mortgage  and  is  in 
possession  of  State  receiver  is  entitled  to  possession  of  property  not 
covered  by  mortgage,  and  to  excess  of  proceeds  of  sale  of  mortgaged  prem- 
ises over  mortgage  debt  and  costs  of  foreclosure ;  Jordan  v.  Taylor,  98  Fed. 
645,  holding  while  estate  is  in  probate  court  and  before  executor  has  ren- 
dered account.  Federal  court  will  not  entertain  bill  by  cestui  que  trust 
under  trust  fund  comprising  residuary  estate  to  set  aside  executor's  sale 
and  to  take  proceeds  out  of  executor's  possession ;  Keegan  v.  King,  96  Fed. 
760,  holding  bankruptcy  court  will  enjoin  State  suit  by  claimant  of  prop- 
erty in  trustee's  hands  as  belonging  to  estate;  Rodgers  v.  Pitt,  96  Fed. 
670,  holding  where  State  suit  brought  by  several  land  owners  to  establish^ 
water  rights  but  nothing  done  after  issue  joined  and  pending  suit  certain 
plaintiff  sold  rights  to  citizen  of  other  State  who  sued  in  Federal  court 
to  establish  water  rights  and  secured  preliminary  injunction,  Federal 
court  will  restrain  State  suit;  Southern  Loan  &  Trust  Co.  v.  Benbow,  96 
Fed.  519,  holding  where  property  of  bankrupt  estate  is  in  actual  custody 
and  control  of  State  court  through  its  officers,  its  possession  will  not  be 
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interfered  with  nor  its  disposition  of  same  restrained  by  process  from  bank' 
ruptcy  court ;  Daniels  v.  Solomon,  11  App.  D.  C.  173,  holding  constable  could 
not  make  actual  levy  of  justice's  court  process  on  property  held  under  at- 
tachment by  marshal;  Mishawaga  Mfg.  Co.  v.  Powell,  98  Mo.  App.  540,  72 
S.  W.  726,  holding  where  bankruptcy  trustee  is  appointed  by  Federal  court, 
bankrupt's  property  cannot  be  taken  under  State  replevin ;  Coffin  v.  Harris, 
141  N.  C.  710,  6  I^  R.  A.  (N.  S.)  624,  54  S.  E.  438,  holding  where  property 
was  attached  in  suit  which  was  removed  to  Federal  court,  it  was  in  custodia 
legis  within  protection  of  Federal  court,  and  plaintiffs  could  not  sue  in 
State  court  to  prevent  waste;  Bumham  etc.  Co.  v.  Dickson,  5  Okl.  117,  47 
Pac.  1061,  where  execution  issued  out  of  probate  court  and  later,  on  same 
day,  attachment  issued  out  of  District  Court  of  same  county,  latter,  having 
been  first  served,  has  priority;  dissenting  opinion  in  In  re  Delk's  Estate, 
2  Ind.  Tenjk  579,  52  S.  W.  55,  majority  holding  Federal  courts  have  jurisdic- 
tion over  probate  matters  in  Indian  Territory  where  United  States  citizens 
are  creditors  or  distributees;  Brown  v.  Clarke,  4  How.  15,  11  L.  Ed.  855, 
Polliam  v.  Osborne,  17  How.  ^75,  476,  15  L.  Ed.  155,  Adler^v.  Roth,  2  Mc- 
Craiy,  448,  5  Fed.  899,  Wilmer  v.  Railroad  Co.,  2  Woods,  428,  Fed.  Cas. 
17,775,  Coming  v.  Dreyfus,  20  Fed.  428,  Hale  v.  Bugg,  82  Fed.  37,  Langdon 
v.  Brumby,  7  Ala.  58,  Metzner  v.  Graham,  57  Mo.  410,  Schaller  v.  Wicker- 
sham,  7  Cold.  381,  James  v.  Kennedy,  10  Heisk.  611,  and  Longstreet  v.  Hill, 
11  Heisk,  59,  60,  all  holding  that  in  cases  of  conflicting  executions  issued 
out  of  Federal  and  State  courts,  priority  is  given  to  that  under  which  there 
is  first  actual  seizure  of  the  property;  Taylor  v.  Carryl,  20  How.  595,  598, 
15  L.  EcL  1032,  1033,  holding,  where  vessel  had  been  seized  under  process 
of  forei^  attachment  issuing  from  a  State  court,  issuing  of  process  under 
libel  filed  in  United  States  court  for  mariner's  wages  could  not  divest  the 
State's  authority  over  the  vessel;  Riggs  v.  Johnson  Co.,  6  Wall.  197,  18 
L.  Ed»  776,  after  return  unsatisfied  of  an  execution  on  a  Federal  judgment 
against  a  county  for  interest  on  railroad  bonds,  a  mandamus  will  lie  against 
county  officers  to  levy  a  tax,  notwithstanding  prior  injunction  by  State 
court,  from  making  such  levy;  Watson  v.  Jones,  13  Wall.  716,  20  L.  Ed.  671, 
holding  that  an  unexecuted  order  made  by  appellate  court  of  State,  to  re- 
store possession  to  the  parties  who  had  been  deprived  of  it  by  a  decree 
which  had  been  reversed,  cannot  be  enjoined,  especially  by  United  States 
court  (see  dissenting  opinion,  13  Wall.  737,  20  L.  Ed.  679) ;  Taylor  v.  Tain- 
tor,  16  Wall.  370,  21  L.  Ed.  290,  holding  where  prisoner  left  State,  and 
was  delivered  to  third  State  on  requisition,  bail  was  not  discharged ;  Home 
life  Ins.  Co.  v.  Dunn,  19  Wall.  223,  22  L.  Ed.  69,  after  suit  has  been  prop- 
erly removed  from  State  court  any  further  action  by  it  is  a  usurpation, 
even  though  party  contests  the  suit  there;  New  Orleans  v.  New  York  Mail 
Steamship  Co.,  20  Wall.  392,  22  L.  Ed.  367,  holding  Supreme  Court  has  no 
power  to  reverse,  on  appeal,  the  imposition  of  a  fine  decreed  by  Circuit 
Court  for  contempt ;  French  v.  Hay,  22  Wall.  253,  22  L.  Ed.  858,  holding, 
where  case  is  removed  from  State  court,  a  complainant  getting  a  decree  in 
State  court  and  sending  a  transcript  into  another  State,  sues  defendant 
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there,  the  Circuit  Court,  into  which  the  case  is  removed,  may  enjoin  the 
proceedings;  Hammock^.  Farmers'  Loan  &  Trust  Co.,  105  U.  S.  82,  26 
L.  Ed.  1113,  holding  seizure  of  Federal  court  was  lawful,  since  the  appoint- 
ment of  receiver  by  State  judge  during  vacation  was  void;  Krippendorf  v. 
Hyde,  110  U.  S.  283,  28  L.  Ed.  148,  4  Sup.  Ct.  30,  holding  courts  have  power 
to  protect  their  officers  in  the  possession  of  property  that  is  in  the  custody 
of  the  law;  Covell  v.  Heyman,  111  U.  S.  181,  28  L.  Ed.  392.  4  Sup.  Ct.  358, 
holding  possession  by  marshal  of  property  under  execution  issued  by  Cir- 
cuit Court  is  a  complete  defense  to  action  of  replevin  in  State  court,  with- 
out regard  to  its  rightful  ownership;  Heidritter  v.  Elizabeth  Oil  Cloth  Co., 
112  U.  S.  304,  28  L.  Ed.  733,  5  Sup.  Ct.  139,  where  proceedings  in  rem  are 
commenced  in  a  State  and  Federal  court  against  the  same  property,  exclu- 
sive jurisdiction  for  the  purpose  of  its  own  suit  is  acquired  by  the  court 
which  first  acquires  possession  of  the  res;  Gumbel  v.  Pitkin,  124. U.  S.  144, 
31  L.  Ed.  378,  8  Sup.  Ct.  383,  deciding  that  marshal  holding  property  under 
color  of  Federal  attachment  can  be  made  to  hold  under  State  writ,  subse- 
quently served  by  the  garnishment  process  j^Byers  v.  McAuley,  149  U.  S. 
614,  37  L.  Ed.  871,  13  Sup.  Ct.  908;  holding  possession  of  administrator 
appointed  by  State  court  cannot  be  disturbed  by  Federal  process ;  Moran  v. 
Sturges,  154  U.  S.  274,  38  L.  Ed.  987, 14  Sup.  Ct.  1024,  holding  State  court 
had  no  jurisdiction  in  personam  over  libelants  as  holders  of  maritime  liens, 
and  its  judgment  was  an  unlawful  interference  with  proceedings  in  District 
Court;  The  Celestine,  1  Biss.  8,  Fed.  Cas.  2541,  and  The  Oliver  Jordan, 
2  Curt.  415,  Fed.  Cas.  10,503,  where  vessel  was  seized  under  State  law,  a 
creditor  could  not  obtain  any  control  of  the  property  in  District  Court; 
Ruggles  V.  Simonton,  3  Biss.  329,  Fed.  Cas.  12,120,  holding  Federal  cour(^ 
cannot  restrain  sheriff  from  selling  under  execution  issued  from  State  court ; 
Lewis  V.  The  Ship  Orpheus,  3  Ware,  143,  Fed.  Cas.  8330,  Senior  v.  Pierce, 
31  Fed.  627,  Melvin  v.  Robinson,  31  Fed.  635,  Tefft  v.  Sternberg,  40  ^ed.  4, 
5  L.  B.  A.  223,  and  State  v.  Taylor,  3  Mo.  App.  357,  all  holding  property 
in  possession  of  State  court  is  exempt  from  process  of  Federal  courts ;  John- 
son V.  Bishop,  1  Woolw.  327,  8  Bank.  R^.  534,  Fed.  Cas.  7373,  holding 
assignee  under  bankrupt  act  cannot  maintain  action  in  Federal  court  for 
possession  against  sheriff  having  possession  under  attachment  issued  by 
State  court;  Fox  v.  Hempfield  R.  R.  Co.,  2  Abb.  (U.  S.)  154,  Fed.  Cas.  5011, 
where  State  court  has  authorized  officers  to  take  control  of  property  of  a 
corporation,  it  cannot  be  taken  in  execution  by  process  from  any  other 
jurisdiction;  Judd  v.  Bankers  &  M.  Tel.  Co.,  24  Blatchf.  422,  31  Fed.  183, 
Bruce  v.  Manchester  etc.  Ry.,  19  Fed.  345,  Cohen  v.  Solomon,  66  Fed.  413, 
Opelika  v.  Daniel,  59  Ala.  215,  Keating  v.  Spink,  3  Ohio  St.  125,  62  Am. 
Dec.  231,  and  Chapin  v.  James,  11  R.  I.  89,  23  Am.  Rep.  414,  holding  that 
court  first  taking  cognizance  of  a  controversy  is  entitled  to  retain  juris* 
diction  to  the  exclusion  of  all  interference  by  courts  of  co-ordinate  juris- 
diction; Lehman  v.  Berdin,  5  Dill.  346,  Fed.  Cas.  8215,  deciding  that  the 
execution  of  a  bond  to  regain  possession  of  property  attached  does  not 
estop  defendant  from  defending  against  the  attachment  in  every  respect; 
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In  re  Peebles,  2  Hoghes,  401,  Fed.  Cas.  10,902,  holding  homestead  exemp- 
tion under  code  of  Virginia  is  good  against  the  lien  of  an  execution  on 
personal  property;  Domestic  etc.  Missionary  Society  v.  Hinman,  2  McCraiy, 
546, 13  Fed.  163,  holding  no  eonrt  of  concurrent  jurisdiction  can  interfere' 
with  possession  acquired  hy  service  of  a  mrit  of  replevin;  United  States 
V.  Dantzler,  3  Woods,  721,  722,  Fed.  Cas.  14,917,  holding  property  replevied 
by  State  court  and  released  upon  bond  is  not  subject  to  replevin,  issued  by 
United  States  court;  Bayard  v.  Bayard,  2  Fed.  Cas.  1059,  and  The  Daniel 
Eaine,  35  Fed.  788,  where  proceeds  of  goods  levied  by  marshal  exceeds 
the  execution,  the  surplus  interest  of  defendant  becomes  vested  in  the 
sheriff  on  delivery  to  him  of  execution  from  State  court ;  In  re  Foley,  80 
Fed.  951,  holding  Federal  court  cannot  disturb  property  of  estate  in  cus- 
tody of  State  court ;  In  re  Reynolds,  20  Fed.  Cas.  606,  holding  State  court 
may  issue  habeas  corpus  to  inquire  into  the  cause  of  detention  of  one  held 
by  army  officer  as  a  deserter;  Wadley  v.  Blount,  65  Fed.  674,  holding  judi- 
cial comity  does  not  require  a  court  to  allow  the  use  by  another  court  of 
the  pleadings  and  depositions  in  pending  suit;  Gay  v.  Brierfield  Coal  Co., 
94  Ala.  309,  315,  33  Am.  St.  Rep.  127, 134,  16  L.  B.  A.  566,  569,  11  South. 
355,  358,  pendency  of  suit  in  Federal  court  by  trustee  against  an  insolvent 
eoiporation  and  its  bondholders,  and  receiver  appointed,  does  not  bar  suit 
in  State  court  by  simple  contract  creditors  of  the  corporation,  except  that 
eonrt  cannot  interfere  with  the  possession  of  the  receiver;  Rhines  v.  Phelps, 
3  Gilm.  464,  Bates  Co.  Nat.  Bank  v.  Owen,  79  Mo.  431,  Beagle  v.  Smith, 
50  Neb.  447,  69  N.  W.  956,  and  First  Nat.  Bank  v.  Dunn,  97  N,  Y.  155, 
156,  49  Am.  Bep.  518,  519,  all  holding  property  cannot  be  taken  from  the 
possession  of  plaintiff  in  replevin  suit,  during  such  suit,  by  execution 
against  party  as  whose  property  it  had  been  seized ;  McKinney  v.  Purcell, 
28  Kan.  449,  to  same  effect;  Ryan  v.  Parris,  48  Kan.  767,  30  Pac.  172,  hold- 
ing temporary  injunction  may  be  granted  to  restrain  sale  of  personalty  in 
CQstodia  legis;  Moore  v.  Withenburg,  13  La.  Ann.  23,  holding  property 
under  seizure  by  United  States  marshal  is  beyond  the  reach  of  State 
process;  State  v.  Burke,  35  La.  Ann.  188,  holding  State  court  will  not  order 
payment  of  a  fund  being  claimed  in  Federal  court,  under  a  writ  of  error 
to  this  court  operating  as  a  supersedeas ;  Lake  Bisteneau  Lumber  Co.  v. 
Uimms,  49  La.  Ann.  1285,  22  South.  731,  holding  that  appointment  of 
receiver  by  Federal  court  cannot  stay  execution  issued  to  enforce  judg« 
ment  of  State  court;  Mollison  v.  Eaton,  16  Minn.  430,  10  Am.  Rep.  152, 
holding  United  States  marshal  is  not  authorized  by  a  warrant  in  bank- 
raptcy  from  Federal  court  to  take  property  held  by  sheriff  under  an  execu- 
tion; Fisher  v.  Lewis,  69  Mo.  630,  holding  execution  sale,  pending  bank- 
ruptcy proceedings,  upon  levy  made  prior  to  adjudication  of  bankruptcy, 
is  valid ;  Hawkins  v.  Taylor,  15  Mo.  App.  241,  holding  plaintiff  in  replevin 
eannot  sell  property;  ShuU  v.  Barton,  56  Neb.  726,  77  N.  W.  135,  ruling 
aifflilariy,  where  attached  property  replevied  and  delivered  to  defendant; 
Dubois  ▼.  Harcourt,  20  Wend.  43,  and  Welter  v.  Jacobson,  7  N.  D.  36,  66 
Am.  St.  B^.  634,  73  N.  W.  66,  holding  officer  levying  second  attachment 
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cannot  sustain  action  of  trover  against  sheriff  ill^ally  taking*  property ; 
Ex  parte  Bushnell,  8  Ohio  St.  OOl^  holding  State  court  cann0t  by  habeas 
corpus  withdraw  person  in  custody  of  the  District  Court  ofi  ground  that 
act  of  Congress  on  which  in(Uctment  was  based  is  unconstitutional;  Brad- 
ley V.  Ke^ee,  5  Cold.  226,  94  Am.  Dec.  248,  Bailey  v.  Miears,  1  Tex.  App. 
Civ.  36,  ai^  Le  Qierse  v.  Piejrce,  2  Tex.  App.  Civ.  70,  all  holding  that  prop- 
erty in  possession  of  officer  is  not  subject  to  a  second  levy;  Fowler  v. 
Stonum,  6  Tex.  72,  and  O'Brien  v.  Hilbum,  22  Tex.  625,  holding  where 
plaintiff  had  replevied  property,  the  defendant  during  pendency  of  suit 
/  could  not  disturb  that  possession;  Smith  v.  Ford,  48  Wis.  156,  2  N.  W.  159, 
holding  that  the  subsequent  foreclosure  suit  could  not  render  ineffectual 
their  judgment,  in  action  of  which  mortgagees  were  notified  that  they' 
sought  to  have  mortgage  declared  void;  Conner  v.  Long,  104  U.  S.  234, 
26  L.  Ed.  726,  Loring  v.  Marsh,  2  Cliff.  323,  Fed.  Cas.  8514,  Hamilton  v. 
Bell,  123  Cal.  96,  People  v.  Parker,  3  Neb.  426,  and  Walker  v.  Howard, 
10  Tex.  Civ.  App.  611,*  30  S.  W.  1096,  all  arguendo. 

Distinguished  in  Eddy  v.  E^dy,  168  Fed.  598,  93  C.  C.  A.  586,  holding 
Federal  court  would  take  jurisdiction  of  suit  by  widow,  citizen  of  one 
State,  against  husband's  executors  in  another  State  to  set  aside  her  elec- 
tion, alleged  to  have  been  procured  by  fraud,  to  take  under  will;  Buck  v. 
Colbath,  3  Wall.  341,  .18  L.  Ed.  260,  holding  action  of  trespass  lies  against 
the  officer,  as  it  does  not  seek  to  interfere  with  the  possession  of  the  prop- 
erty attached;  The  Isabella,  1  Brown,  104,  Fed.  Cas.  7100,  holding  that 
since  the  District  Courts  have  exclusive  cognizance  of  admiralty  causes, 
common-law  courts  are  precluded  from  proceedings  in  rem  to  enforce 
maritime  liens;  Andrews  v.  Smith,  19  Blatchf.  103,  5  Fed.  836,  Compton 
V.  Jesup,  68  Fed.  279,  31  U.  S.  App.  486,  and  In  re  Hall,  73  Fed.  528,  529, 
overruling  plea  of 'pendency  of  proceedings  in  State  court,  it  appearing 
that  the  property  was  not  in  possession  of  the  State  court  or  its  receivers ; 
Dwight  V.  Central  Vt.  R.  R.  Co.,  20  Blatchf.  207,  9  Fed.  791,  overruling 
plea  by  party  in  possession  of  road,  alleging  it  held  possession  as  receiver 
of  State  ^urt;  Polk  v.  Steamer  J.  W.  French,  5  Hughes,  434,  13  Fed. 
920,  holding  unauthorized  seizure  does  not  exclude  another  court  of  right* 
f ul  jurisdiction ;  Wall  v.  The  Royal  Saxon,  29  Fed.  Cas.  64,  holding  vessel, 
seized  under  foreign  attachment  of  State  court,  may  be  libeled  and  sold 
in  Court  of  Admiralty,  under  paramount  lien;  Logan  v.  Greenlaw,  12  Fed. 
19,  holding  that  a  partnership  creditor  may  proceed  with  a  bill  to  settle 
partnership,  and,  although  suit  between  partners  is  pending  in  court  of 
concurrent  jurisdiction,  and  property  is  in  hands  of  a  receiver,  so  long 
as  it  does  not  interfere  with  possession  of  receiver;  The  Willamette 
Valley,  62  Fed.  305,  holding  vessel  in  possession  of  receiver  appointed 
by  State  court,  engaged  in  commerce,  is  subject  to  maritime  liens  enforce- 
able in  Federal  courts;  Johnson  v.  Burnett,  12  Ala.  751,  holding  that  an 
attachment  could  be  levied  on  the  land,  after  the  levy  of  an  execution 
upon  it;  Haygood  v.  Harris,  13  Ala.  67,  holding  execution  issued  on  judg- 
ment against  feme  sole  after  marriage  creates  no  lien  and  is  no  impedi- 
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ment  to  levy  upon  judgment  against  husband  and  wife;  Howe  v.  Free- 
man, 14  Gray,  573,  hol^g  replevin  lies  in  State  court  against  United 
States  marshal  for  property  attached  by  him  on  mesne  process  from  Fed- 
eral court  against  a  third  person ;  Hurst  v.  Latimer,  46  S.  C.  125,  24  S.  B. 
173,  holding  sheriff  selling  under  a  State  execution  must  apply  proceeds 
to  senior  judgment  in  Federal  court,  which  is  at  time  of  sale  a  lien  upon 
the  land;  dissenting  opinion  in  Taylor  v.  Carryl,  20  How.  606,  609,  15 
It.  Ed.  1037,  majority  holding  where  vessel  ,seized  under  foreign  attach- 
ment out  of.  State  court,  issuance  of  process  under  libel  filed  in  Federal 
court  for  mariner's  wages  did  not  divest  State  court's  authority  over  - 
vessel. 

Conflicts  of  jurisdiction,    l^ote,  29  Am.  St.  Bep.  311. 

Property  levied  np<Hi,  under  State  wzlt  of  execution,  but  sorreudered  to 
certain  claimant  upon  his  giving  bond,  pending  settlement  of  the  title,  is  still 
In  tlio  custody  of  the.  State  court  so  as  to  prevent  levy  on  it  of  Federal 
process. 

Approved  in  Hitz  v.  Jenks,  185  U.  S.  169,  46  L.  Ed.  856,  22  Sup.  Ct. 
603,  holding  purchaser  pending  appeal  with  supersedeas  acquired  no  title; 
State  of  Texas  v.  Palmer,  158  Fed.  712,  22  L.  B.  A.  (N.  S.)  S16»  85  C.  C.  A. 
603,  holding  Federal  court  could  not  appoint  receiver  for  corporation 
after  receiver  of  State  court  was  in  possession  and  while  his  functions 
were  suspended  by  supersedeas  bond;  Heam  v.  Ayers,  77  Ark.  504,  92 
S.  W.  770,  where  property  seized  by  sheriff  on  replevin  was  adjudged  to 
belong  to  plaintiff,  sheriff  could  not  thereafter  question  plaintiff's  title; 
Mohr  V.  Langan,  162  Mo.  484,  487,  488,  63  S.  W.  411,  412,  holding  goods 
in  hands  of  plaintiff  under  writ  of  replevin  being  in  custodia  legis  until 
final  determination  of  suit,  purchaser  from  him  is  liable  for  conversion 
if  defendant  is  afterward  adjudged  owner  (affirming  77  Mo.  App.  492) ; 
Pitkin  V.  Bumham,  62  Neb.  397,  89  Am.  St.  Rep.  772,  87  N.  W.  164,  hold- 
ing property  in  hands  of  constable  under  valid  process^  cannot  be  levied 
on  by  other  officer  holding  another  process  against  same  debtor;  Farmers' 
State  Bank  v.  Stephenson,  23  Okl.  705,  102  Pac.  995,  holding  property 
held  by  party  under  replevin  bond  conditioned  for  redelivery  was  in  cus- 
todia legis;  Taylor  v.  EUis,  200  Pa.  195,  196,  49  Atl.  947,  holding  where 
g^oods  taken  on  execution  are  placed  in  hands  of  auctioneer  with  instruc-  / 

tions  to  sell,  they  cannot  be  replevied  by  claimant;  Sioux  Falls  Sav.  Bank  ^ 

V.  Lden,  14  S.  D.  42^,  85  N.  W.  927,  holding  where  in  suit  for  conversion 
of  collateral  security  defendant  deposits  collaterals  with  clerk,  third  party 
claiming  such  collateral  may  be  compelled  to  interplead ;  August  v.  Gilmer, 
63  W.  Va.  68,  44  S.  E.  144,  holding  purchaser  at  sale  under  fieri  facias  V^ 

after  delivery  of  suspending  bond  and  before  right  of  property  deter- 
mined acquires  no  title;  Perine  v.  Babcock,  8  Port.  134,  holding  that  in 
proceeding  to  tiy  the  right  of  property  attached,  an  execution  offered  in 
evidence  will  not  be  rejected  on  ground  that  lien  of  attachment  was  de- 
stroyed by  the  giving  of  a  replevy  bond;  Rives  v.  Wilbome,  6  Ala.  48, 
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holding  property  attached  and  replevy  bond  executed  cannot  be  levied  on ; 
Hunt  V.  Robinson,  11  Cal.  275,  279,  Stevenson  -v.  Palmer,  14  Colo.  667, 
570,  20  Am.  St.  Rep.  296,  299,  24  Pac.  6,  7,  Gass  v.  Williams,  46  Ind.  257, 
and  Fleming  v.  Clark,  22  Mo.  App.  222,  all  holding  attachment  lien  con- 
tinned  after  the  replevy  of  the  goods ;  as  also  in  Caldwell  v.  Gans,  1  Mont. 
577,  578,  Coos  B.  R.  R.  Co.  v.  Wieder,  26  Or.  467,  38  Pac.  339,  and  Selleck 
V.  Phelps,  11  Wis.  388,  all  ruling  similarly;  Pipher  v.  Fordyce,  88  Ind. 
437,  holding  second  levy  cannot  be  made  pending  action  in  replevin; 
Wright  V.  Manns,  111  Ind.  428,  12  N.  E.  163,  reaffirming  rule;  Bain  v. 
Lyle,  68  Pa.  St.  64,  66,  and  Slutter  v.  Kirkendall,  100  Pa.  St.  313,  both 
holding  fi.  fa.  having  lien  on  goods,  being  stayed  by  a  judicial  order,  does 
not  lose  its  priority  to  subsequent  executions. 

Distinguished  in  Curry  v.  Equitable  Surety  Co.,  27  Colo.  App.  181,  148 
Pac.  916,  holding  where  proi)erty  once  lawfully  levied  on,  lien  was  not 
affected  by  subsequent  levy  or  surrender  of  possession;  Coen  v.  Watkins, 
62  Mo.  App.  605,  where  defendant's  bond  in  first  action  only  required 
the  return  of  the  property  or  the  payment  of  the  assessed  value,  and  was 
not  like  a  forthcoming  bond;  Van  Valkenburg  v.  Kingsbury,  14  Ohio  St. 
358,  holding  seizure  of  water  craft,  and  her  delivery  to  owner  upon  bond, 
does  not  relieve  her  from  liability  of  seizure  by  other  courts. 

Miscellaneous.  Cited  in  Newton  v.  Gage,  155  Fed.  603,  to  point  that 
new  party  could  not  be  brought  in  by  cross-bill  whose  presence  would 
originally  have  defeated  jurisdiction  of  Federal  court  unless  such  ihter- 
vener  represents  interest  already  before  court  or  claims  interest  in  prop- 
erty in  possession  of  court;  Cordaman  v.  Malone,  63  Ala.  560. 

10  Pet.  407,  9  L.  Ed.  473,  MAOOBCB  ▼.  ABMSTEAB. 

Though  transcript  of  record  below  has  been  lodged  with  clerk  by  plaintiff 
in  error,  defendant  cannot  have  the  cause  docketed  and  dismissed  without 
producing  the  certificate  of  the  clerk  of  the  court  below,  as^required  by  tlie 
rule. 

Cited  in  Kimball  Lumber  Co.  v.  Ruge,  26  Fla.  60,  7  South.  373,  holding 
motion  to  dismiss  appeal  for  appellant's  failure  to  file  transcript  within 
prescribed  time  cannot  be  based  upon  transcript  filed  by  appellant  before 
the  entry  of  the  motion.  ^ 

10  Pet.  408-411,  9  L.  Ed.  473,  FAOKEB  v.  NIXON. 

Questions  of  equity  practice,  being  discretionary^  cannot  be  oertUied. 
Cited  in  Wiggins  v.  Gray,  24  How.  306,  16  L.  Ed.  689,  declining  to  en- 
tertain question  whether  party  had  a  right  to  proceed  summarily  on  mo- 
tion to  vacate  a  decree  in  Circuit  Court;  United  States  v.  Rosenbiirgh, 
7  Wall.  581,  19  L.  Ed.  26S,  dismissing  division  of  opinion  upon  a  motion 
to  quash  an  indictment;  dissenting  opinion  in  Dow  v.  Johnson,  100  U.  S. 
373,  25  L.  Ed.  638,  majority  holding  that  on  trial  of  action  at  law,  when 
judges  of  Circuit  Court  are  divided,  the  opinion  of  the  presiding  jadge 
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prevails,  but  the  judgment  rendered  conformably  thereto  may,  without  re- 
gard to  its  amount,  be  reviewed  on  a  writ  of  error  npon  their  certifieate 
^  stating  such  question;  Bagg  v.  Detroit,  5  Mich.  69,  holding  Circuit  Court 
can  reserve  for  Supreme  Court  legal  questions  only,  and  not  questions  of 
f  aet  and  mixed  questions ;  Sioux  Xlity  etc.  Ry.  Co.  v.  Manhattan  Trust  Co., 
172  U.  S.  642,  48  L.  Ed.  1180,  19  Sup.  Ct.  879,  dismissing  certificate  on 
authority  of  principal  case,  but  facts  _not  stated. 

Distinguished  in  United  States  v..  Chicago,  7  How.  191,  12  L.  Ed.  668, 
holding  that  questions  addressed  to  discretion,  but  involving  the  right 
of  the  matter,  will  be  entertained  by  Supreme  Court;  Goddard  v.  Coffin, 
2  Ware  (Dav.),  386,  Fed.  Cas.  5490,  declaring  that  if  the  court  is  divided, 
whether  ju<^ment  should  be  rendered,  it  seems  nothing  can  be  done  but 
dismiss  the  case,  without  costs  and  without  prejudice. 

10  Pet.  412-446,  9  L.  Sd.  476,  ELLICOTT  T.  FEASL. 

Declarations  of  a  deceased  witness,  as  to  particular  facts  attending  a  sur- 
▼«7»  are  not  admissible. 

Approved  in  Donnelly  v.  United  States,  228  U.  S.  277,  Aim.  Oas.  1918E, 
710,  57  L.  Ed.  834,  33  Sup.  Ct.  449,  holding  inadmissible  hearsay  evidence 
relating  to  confession  of  third  person,  since  deceased,  of  guilt  of  crime 
with  which  defendant  was  charged;  Welch  v.  Lynch,  30  App.  D.  C.  139, 
holding  inadmissible  declarations  of  children  of  one  of  two  men ,  who  were 
sought  to  be  shown  to  be  brothers,  as  to  their  business  relations;  dissent- 
ing opinion  in  Tracy  v.  Eggleston,  108  Fed.  333,  majority  admitting  dec- 
larations of  deceased  surveyor  in  regard  to  lines  and  comers  of  survey 
originally  made  by  him,  made  on  ground  while  pointing  out  monument 
placed  there  by  him  in  making  survey,  though  at  time  of  declaration  he 
was  part  owner  of  land ;  Hunnicutt  v.  Peyton,  102  U.  S.  363,  26  L.  Ed.  119, 
and  Clay  Co.  L.  db  C.  Co.  v.  Montague  Co.,  8  Tex.  Civ.  App.  577,  28  S.  W. 
705,  holding  declarations  of  a  particular  fact  respecting  a  private  bound- 
ary, as  distinguished  from  reputation,  are  receivable  only  as  part  of  the 
res  gestae;  Fraser  v.  Hunter,  5  Cr.  C.  C.  471,  Fed.  Cas.  5063,  rejecting 
hearsay  evidence  that  a  spring  was  on  the  land  of  one  of  the  parties; 
Winter  v.  United  States,  Hempst.  348,  Fed.  Cas.  17,895,  rejecting  proof 
that  stone  monument  was  reputed  to  have  been  put  down  to  designate  a 
private  grant;  Eastman  v.  Martin,  19  N.  H.  158,  rejecting  evidence  of 
witness  as  to  certain  descents  of  which  he  had  no  personal  knowledge, 
and  which  was  not  reputed  in  the  family;  McEwen  v.  Portland,  1  Or.  306, 
rejecting  evidence  of  reputation  of  a  distinct  fact  to  support  title ;  Sexton 
V.  HoUis,  26  S.  C.  235,  236, 1  S.  E.  896,  discussing  hearsay  evidence;  Taylor 
V.  Glenn,  29  S.  C.  297,  18  Am.  St  Rep.  727,  7  S.  E.  485,  refusing  to  admit 
declarations  by  owner,  under  ^hom  plaintiff  claimed,  and  an  adjoining 
owner,  in  supx>ort  of  claim  that  branch  had  changed  its  bed;  Brown  v. 
Foster,  41  S.  C.  122,  19  S.  E.  301,  rejectiI^?  evidence  that  a  fact  was  gen- 
erally known  in  the  community,  it  called  for  the  expression  of  an  opinion ; 
Taliaferro  v.  Pryor,  12  Gratt.  282^  refusing  to  admit  evidence  that  ances- 
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tor  of  plaintiff  was  generally  considered  the  owner,  in  ejectment  suit ;  Corn- 
stock  V.  Tracey,  46  Fed.  170,  and  dissenting  opinion  in  Roebke  v.  Andrews, 
26  Wis.  333,  arguendo. 

Distinguished  in  Kentucky  Coal  etc.  Co.-  v.  Kentucky  Union  Co.,  214 
Fed.  612,  613,  holding  admissible,  under.  Kentucky  decisions,  declarations 
of  surveyor  since  deceased  as  to  ancient  private  boundary;  Holtzman  v. 
Douglas,  5  App.  D.  C.  406,  holding  allowance  of  leading  question  discretion- 
ary; Clement  v.  Packer,  126  U.  S.  325,  326,  81  L.  Ed.  727,  728,  8  Sup.  Ct. 
914,  915,  in  action  involving  lands  in  Pennsylvania,  declarations  of  a  de- 
ceased person  as  to  private  survey  are  admissible;  Beaty  v.  Hudson,  9 
Dana,  322,  holding  reputation  as  to  an  ancient  boundary  is  admissible. 

Declarations  of  persons  since  deceased,  when  admissible  against  third 

persons.    Note,  A  Am.  St.  Rep.  677^678. 
Declarations  of  grantor  as  to  boundaries.    Note,  86  Am.  Rep.  750. 

Admissibility  of  declaration  of  deceased  surveyor  as  to,  boundary. 
Note,  15  Ann.  Gas.  875. 

Admissibility  of  declarations  of  deceased  persons  on  question  of  pedi- 
gree.   Note,  11  E.  R.  0.  835. 

Where  evidence  of  declarations  of  a  witness  has  beam  given  to  Impeach  his 
testimony,  other  declarations,  made  at  different  times,  cannot,  In  general,  be 
proved  to  corroborate  him. ' 

Approved  in  Conrad  v.  Griffey,  11  How.  491,  492,  18  L.  Ed.  784,  and 
Stolp  V.  Blair,  68  111.  544,  and  American  Agricultural  Chemical  Co.  v. 
Hogan,  213  Fed.  420,  130  C.  C.  A.  52,  both  following  rule;  Burks  v.  State, 
78  Ark.  274,  93  S.  W.  984,  where  witness  denied  making  statements  con- 
tradicting testimony  and  evidence  of  contradictory  statements  admitted, 
former  statements  supporting  testimony  inadmissible  in  absence  of  proof 
of  change  of  circumstances;  United  States  v.  N^verson,  1  Mackey  .(D.  C), 
170,  holding  admissible  in  homicide  case,  evidence  that  one  of  alleged  con- 
spirators had  on  day  after  homicide  told  witness  of  homicide  and  parties 
thereto,  when  offered  after  defendants  had  testified  they  had  nothing  to 
do  with  homicide,  and  were  not  with  witness'  informant  at  time;  Stirn  v. 
Nelson,  65  Kan.  423,  70  Pac.  356,  holding  where  defendant  offered  testimony 
as  to  contradictory  statements  by  plaintiff's  witness,  plaintiff  cannot  offer 
evidence  that  after  contradictory  statements  witness  made  statements  in 
harmony  with  testimony  on  trial;  Driggers  v.  United  States,  21  Okl.  73, 
1  Okl.  Cr.  180,  129  Am.  St.  Rep.  823,  17  Ann.  Oas.  66,  95  Pac.  617,  and 
State  V.  Jjouie  Moon,  20  Idaho,  211,  AniL  Oas.  1913A,  724,  117  Pac.  759, 
both  holding  such  prior  statements  admissible  to  corroborate  when  wit- 
ness assailed  as  having  recently  fabricated  testimony;  People  v.  Jupg 
Hi«g,  212  N.  Y.  402,  404,  Ann.  Gas.  1915D,  838, 106  N.  E.  108,  109,  holding 
in  homicide  case  testimony  of  witness  that  he  had  told  State's  attorney 
same  story  told  in  court  was  inadmissible  after  impeachment  when  prob- 
ability of  its  being  inspired  by  others  was  not  precluded;  State  v.  Caddy, 
15  S.  D.  176,  91  Am.  St.  Rep.  673,  87  N.  W.  930,  holding  where  accused 
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attempts  to  impeach  prosecnting  witness  by  showing  contradictory  state- 
ments, State  may  show  that  after  transaction  and  before  contradictory 
statements  witness  made  statements  consistent  with  his  testimony;  Legere 
V.  State,  111  Tenn.  375,  77  S.  W.  1061,  where  witness  in  murder  prosecu- 
tion had  made  prior  statements  contradicting  those  made  at  trial,  evidence 
that  subsequent  to  those  statements  and  while  negotiating  for  turn- 
ing State's  evidence  for  same  murder  he  had  made  statements  corrobora- 
tive of  those  made  at  trial  is  inadmissible;  Repass  ▼.  Richmond,  99  Va. 
516,  39  S.  E.  163,  rejecting  prior  consistent  statements  by  witness,  who  is 
also  party,  for  purpose  of  corroboration;  Jones  v.  Wetherill,  13  Fed.  Cas. 
1073,  holding  memoranda  of  a  witness  are  not  admissible  as  evidence  per 
8e ;  Silva  v.  Pickard,  10  Utah,  88,  37  Pac.  89,  holding  evidence  of  declara- 
tions, to  sustain  testimony  of  witness,  who  is  contradicted,  not  admissible, 
when  such  statements,  when  made,  were  self-serviqg;  Strother  v.  Lucas, 
12  Pet.  457,  9  L.  Ed.  1155,  arguendo. 

Distinguished  in  McAleer  v.  Horsey,  35  Md.  465,  holding,  where  witness 
was  contradicted,  his  prior  declarations  may  be  admitted  to  show  his  con- 
sistency; State  V.  Manville,  8  Wash.  524,  36  Pac.  470,  holding,  where  it 
is  sought  to  imi)each  a  witness,  by  showing  testimony  at  trial  and  state- 
ment prior  to  it  vary,  evidence  of  others,  who  heard  the  prior  statement, 
is  admissible. 

Admissibility  of  statements  out  of  court  in  corroboration.  Note,  11 
Am.  Dec.  758. 

Admissibility  of  prior  consistent  statements  of  witness  who  has  not 
been  impeached.    Note,  Ann.  Cas.  1915D,  SS8,  340. 

Admissibility  of  prior  consistent  statements  of  witness  after  proof  of 
prior  inconsistent  statements.    Note,  8  Ann.  Cas.  477,  478. 

Admissibility  of  previous  statements  by  witness  out  of  court  consis- 
tent with  his  testimony.  Note,  41  L.  B.  A.  (N.  S.)  877,  879,  880,  883, 
890,  947.  / 

0 

A  party  cannot  discredit  witness  he  has  called  and  examined,  by  showing 
hla. declarations,  though  adverse  party  has  also  examined  him. 

Approved  in  Clark  v.  Hardeeville  Brick  Co.,  100  Fed.  917,  holding  it  is 
discretionary  to  permit  witness  called  by  plaintiff  and  recalled  by  defeiid- 
ant,  after  he  has  entered  on  defense,  after  having  been  asked  question 
relating  to  defense  which  he  has  answered  adversely  to  defendant,  to  be 
interrogated  by  latter  with  latitude  of  cross-examination  to  lay  predicate 
for  contradiction;  dissenting  opinion  in  People  v.  Elco,  131  Mich.  531,  94 
N.  W.  1070,  majority  holding  prosecution  in  criminal  case  may  show  con- 
tradictory statements  of  hostile  witness,  whom  law  compels  it  to  call,  for 
purpose  of  affecting  his  credibility;  Smith  v.  Providence  Savings  etc.  Soc, 
65  Fed.  772,  31  U.  S.  App.  163,  holding  that  plaintiff,  after  calling  and 
using  a  witness  to  prove  certain  things,  cannot  impeach  with  respect  to 
facts  testified  to  by  him  when  a  witness  for  defendant;  Cox  v.  Eayres,  55 
Yt.  33y  45  Am.  Bep.  589,  holding  that  a  party  cannot  impeach  his  ovm 
witness. 
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Right  to  impeach  one's  own  witness.    Note,  21  L.  R.  A*  419•^ 
Discretion  of  court  as  to  permitting  cross-examination  of  one's  own 
witness.    Note,  11  E.  R.  0.  161. 

Purposes  for  which  evidence  of  reputation  is  admissible.    Note,  11 
£.  R.  0.  440. 

Survey  by  public  surveyor  is  evidence  of  what  he  does  oAcially,  but 
matters  added»  not  strictly  within  the  scope  of  his  functions,  cannot  be  ad- 
mitted. 

Approved  in  Murphy  v.  Tanner,  176  Fed.  543,  100  C.  C.  A.  125,  holding 
correctness  of  survey  not  subject  to  attack  in  ejectment  by  claimant  under 
patent  against  homestead  claimant;  Cragin  v.  Powell,  128  U.  S.  699,  32 
L.  Ed.  569,  9  Sup.  Ct.  206,  holding  decision  of  commissioner  of  the  general 
land  office,  correcting  public  survey,  is  unassailable  by  courts  except  in 
direct  proceedings;  McCall  v.  United  States,  1  Dak.  Ter.  312,  46  N.  W. 
610,  holding  maps  issued  under  authority  of  Congress  admissible;  Simmons 
V.  Spratt,  20  Fla.  499,  rejecting  copy  of  survey,  where  there  was  no  evidence 
that  party  was  authorized  to  make  it,  in  discharge  of  a  public  duty;  Winter 
v.  United  States,  Hempst.  382,  Fed.  Gas.  17,895,  arguendo. 

Actual  i^idence  or  imclosure  is  not  Indispensable  to  adverse  possession;  tt 
is  sufficient  that  visible  and  notorious  acts  of  ownership  are  exercised. 

Approved  in  Treece  v.  American  Assn.,  122  Fed.  602,  603,  holding  where 
tenant  is  in  possession  of  tract  and  no  boundaries  are  inserted  limiting  pos- 
session to  prescribed  part  of  tract  claimed  by  landlord,  possession  of  lessee 
is  of  whole  tract  though  only  small  part  actually  occupied ;  Bailey  v.  Wey- 
mouth, 1  Cal.  Unrep.  746,  holding  plaintiff  in  forcible  entry  need  not  prove 
inclosure;  Howison  v.  Masson,  29  App.  D.  C.  349,  holding  use  of  lots  as 
truck  garden  inclosed  by  fence  encroaching  on  street  constituted  adverse 
possession ;  Holtzman  v.  Douglas,  5  App.  D.  C.  410,  holding  use  of  land  as 
stoneyard  without  inclosure  constituted  adverse  possession;  Trask  v. 
Success  Min.  Co.,  28  Idaho,  491, 155  Pac.  290,  holding  evidence  showed  ad- 
verse possession ;  BayhOuse  v.  Urquides,  17  Idaho,  295, 105  Pac.  1068,  hold- 
ing erection  and  maintenance  for  forty  years  of  boundary  fence  by  mistake 
beyond  true  line  constituted  adverse  possession  of  strip  inclosed  thereby; 
Dinnis  v.  Northern  Pac.  Ry.  Co.,  20  Wash.  336,  55  Pac.  215,  holding  where 
railroad  makes  deed  of  premises  owned  by  it  under  congressional  grant, 
giving  it  right  of  way  four  hundred  feet  wide,  x>oftion  of  which  it  was 
using,  but  by  mutual  mistake  reservation  was  omitted  from  deed,  subse- 
quent grantee  not  innocent  purchaser;  Wade  v.  McDougle,  59  W.  Va.  127, 
52  S.  E.  1032,  holding  occasional  grazing  of  cattle  did  not  amount  to  adverse 
possession ;  Ewing  v.  Burnett,  11  Pet.  52,  9  L.  Ed.  629,  holding  sale  of  sand 
meets  all  the  requisites  of  a  legal  adverse  x>ossession  to  sandbank  (see 
1  McLean,  269,  Fed.  Cas.  4691) ;  Fletcher  v.  Fuller,  120  U.  S.  553,  80  L.  Ed. 
765,  7  Sup.  Ct»  677,  and  Colvin  v.  McCune,  39  Iowa,  507,  holding  the  assess- 
ment of  taxes  and  the  exclusive  working  of  the  quarry  may  authorize  juiy 
to  infer  a  continuous  possession  of  the  whole,  notwithstanding  an  occa-^ 
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\ 
sional  temporary  intrusion  upon  a  di&rent  part  of  the  tract;  Brown  v. 

lieete,  6  Sawy.  334,  2  Fed.  442,  holding  the  fence  together  with  the  planting 
of  the  hedge  and  shade  trees  evince  an  intention  of  asserting  ownership; 
Van  Gunden  v.  Virginia  Coal  &  I.  Co.,  52  Fed.  864,  8  U.  S.  App.  229,  where  * 
one  entering  under  a  deed  actually  occupies  a  part,  the  law  extends  his 
adverse  possession  to  the  boundaries,  without  his  fencing  or  cultivating  the 
whole ;  Doe  v.  Anderson,  79  Ala.  215,  holding  continuity  of  possession  is 
not  destroyed  because  the  fences,  when  not  needed,  are  suffered  to  hecome 
dilapidated ;  dissenting  opinion  in  Sunol  v.  Hepburn,  1  Cal.  289,  majority 
holding-  one  cannot,  by  Mexican  law,  acquire  possession  beyond  actual  occu- 
pancy,  without  claiming  under  a  just  title;  dissenting  opinion  in  Wood- 
worth  V.  l!\ilton,  1  Cal.  320,  321,  majority  holding  that  person  claiming 
und/BT  an  alcalde's  grant,  who  drove  stakes  and  cleared  away  brush  to  build 
house,  cannot  maintain  action  of  ejectment  against  one  in  actual  possession; 
Wolf  V.  Baldwin,  19  Cal.  314,  holding  mere  inclosure  by  fence  does  not  con- 
stitute the  actual  possession  contemplated  by  the  ordinance;  Royall  v. 
Lisle,  15  Ga.  548,  60  Am.  Dec.  714,  and  Whitehead  v.  Foley,  28  Tex.  285, 
291,  as  to  what  portions  of  the  property  may  be  considered  in  occupant's 
possession,  depends  upon  the  nature  and  situation  of  the  property;  Brooks 
V.  Bruyn,  24  111.  380,  Booth  v.  SmiJl,  25  loifi^,  180,  181,  Murray  v.  Hudson, 
65  Mich.  674,  32  N.  W.  891,  and  Kincheloe  v.  Tracewells,  11  Gratt.  602,  all 
holding  any  unequivocal  act  of  ownership  is  sufficient  to  give  actual  pos- 
session ;  Pearson  v.  Herr,  53  111.  150,  holding  actual  possession  of  woodland, 
uninelosed,  could  be  proved  by  itsjjse  to  supply  timber  for  adjoining  farm; 
Bell  v.  Longworth,  6  Ind.  276,  holding  one  who  occupies  and  improves  land 
acquires  actual  possession;  Gildehaus  v.  Whiting,  39  Kan.  715,  718,  18 
Pac.  921,  923,  holding  that  payment  of  taxes,  a  public  claim  of  title,  and 
recording  of  conveyance,  grantor  having  no  title,  without  actual  possession, 
is  not  conclusive  evidence  of  ownership ;  Guinn  v.  Spillman,  52  Kan,  |506, 
35  Pae.  15 ,  Menkens  v.  Ovenhouse,  22  Mo.  75,  and  Bellingham  Bay  L.  Cp.  v. 
Dibble,  4  Wash.  770,  31  Pac.  32,  where  one  paid  taxes  on  wild  land,  leased 
it  for  haying,  and  cut  the  timber,  this  was  sufficient  evidence  of  adverse 
possession  to  carry  the  case  to  the  jury;  Costello  v.  Edson,  44  Minn.  137, 
139,  46  N-^W.  300,  301,  holding  clearing  land  of  undergrowth,  and  payment 
of  taxes  sufficient  to  sustain  a  finding  of  adverse  possession ;  National  Min- 
ing Co.  V.  Pd^wers,  3  Mont.  349,  and  New  Mexico  etc.  R.  R.  Co.  v.  Crouch, 
4  N.  M.  143,  13  Pac.  203,  holding  possession  of  tract  inclosed  by  the  fence 
was  adverse;  Horbach  v.  Miller,  4  Neb.  47,  and  Tourtelotte  v.  Pearce, 
27  Neb.  63,  42  N.  W.  917,  holding  inclosure  of  land,  payment  of  taxes  and 
cultivation  constitute  adverse  possession ;  Cornelius  v.  Giberson,  25  N.  J.  L. 
38,  holding,  if  there  be  an  interruption  of  the  occupancy,  though  during 
such  interruption  party  may  have  continued  to  claim  title,  pay  taxes,  and 
surveyed  the  tract,  the  statute  will  not  bar;  Betts  v.  Letcher,  1  S.  D.  195, 
46  N.  W.  197,  declaring  that  question  of  notice  is  one  of  fact;  Sawyer >. 
Xewland,  9  Vt.  390,  holding  an  entry  under  a  deed,  claiming  title,  selling 
III — » 
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timber,  is  sufficient  possession  to  maintain  trespass  q.  c.  f.^  Fraser  ▼. 
Hnnter,  5  Cr.  C.  C.  472,  Fed.  Gas.  5063,  arguendo. 

Distinguished  in  Parker  v.  Baines,  65  Tex.  610,  611,  actual  possession 
is  necessary. 

Inclosure  of  land  as  essential  to  adverse  possession.    Note,  Aim.  Oas. 

191SA,  750. 
it^ecessity  for  color  of  title  not  expressly  made  a  condition  by  statute, 

in  adverse  possession.    Note,  15  L.  B.]A.  (N.  S.)  1242,  1256. 

One  entering  under  eolor  of  title  by  deed  gains  possession  coeztensive 
with  the  bounds  of  tbe  deed,  if  land  is  not  in  any  adverse  possession. 

Approved  in  Marietta  Fertilizer  Co.  v.  Blair,  173  Ala.  629,  530,  56  South. 
132,  133,  Houston  Oil  Co.  v.  Goodrich,  213  Fed.  142,  143,  144,  129  C.  C.  A. 
488,  both  holding  actual  possession  of  small  part  of  tract  under  color  of 
ti^e  by  registered  deed  and  extended  possession  to  entire  tract;  Bell  v. 
North  American  Coal  &  Coke  Co.,  155  Fed.  714,  84  C.  C.  A.  60,  holding 
possession  of  tenant  extended  to  boundaries  described  in  landlord's  assur- 
ance of  title;  Scott  v.  Mineral  Development  Co.,  130  Fed.  501,  503,  506,  64 
C.  C.  A.  659,  continuation  of  possession  of  part  of  tract  under  deed  of 
whole  tract,  for  statutory  period  gives  title  to  whole,  though  title  obtained 
through  separate  conveyances  of  different  parts  of  tract;  United  States  v. 
Roth,  2  Alaska,  264,  holding  possession  of  homestead  entryman  under 
public  land  laws  coextensive  with  his  boundaries  and  to  extend  over  shore 
lands  of  navigable  stream  abutting  thereon;  Haggart  v.  Ranney,  73  Ark. 
353,  84  S.  W.  706,  actual  possession  of  tract  under  instrument  giving  color 
of  title  to  it  and  to  adjacent  tract  does  not  draw  to  it  constructive  posses- 
sion of  adjacent  tract  as  against  true  owner;  Brobst  v.  Brock,  10  Wall. 
532,  19  L.  Ed.  1005,  holding  mortgagee  entering  after  mortgage  is  due  ac- 
quires possession  to  the  extent  of  the  mortgage  deed;  Smith  v.  Gale,  144 
U.  is.  526,  86  L.  Ed.  527,  12  Sup.  Ct.  679,  Gale  v.  Shillock,  4  Dak.  196, 
29  N.  W.  666,  and  Smith  v.  McKay,  30  Ohio  St.  417,  all  holding  that  pos- 
session and  cultivation  of  a  portion  of  a  tract,  claiming  all,  is  a  construc- 
tive possession  of  all,  remainder  not  being  held  adversely;  Baucum  v. 
Geoi^e,  65  Ala.  269,  Kile  v.  Tubbs,  23  Cal.  437,  Hicks  v.  Coleman,  25  Cal. 
332,  133,  138,  139,  85  Am.  Dec.  Ill,  112,  116,  117,  Kendrick  v.  Latham,  25 
Fla.  837,  6  South.  875,  Turney  v.  Chamberlain,  15  111.  273,  Brooks  v.  Bruyn, 
18  111.  541,  Clark  v.  Potter,  32  Ohio  St.  62,  63,  and  Humphries  v.  Huffman, 
33  Ohio  St.  403,  all  following  rule ;  Gunn  v.  Bates,  6  CaL  272,  holding  grant, 
admitted  not  to  convey  a  perfect  title,  proper  evidence  to  show  extent  of 
plaintiff's  possession;  Davis  v.  Easley,  13  111.  200,  holding  party  claiming 
under  a  deed  may  maintain  replevin  for  trees  taken  from  unindosed  part ; 
Murphy  v.  Doyle,  37  Minn.  116,  33  N.  W.  222,  holding  deed  void  on  its 
face  admissible  to  show  nature  and  extent  of  claim;  Minot  v.  Brooks,  16 
N.  H.  377,  holding  that  quitclaim  deed  of  all  right  a  party  has  under  a 
collector's  deed  is  color  of  title,  even  if  collector's  deed  conveyed  no  in- 
terest; Ross  V.  Cobb,  9  Yerg.  471,  and  Massengill  v.  Boyles,  11  Humph. 
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114,  deciding  that  possession  of  port  of  a  tract  under  a  lease  is  commen- 
snrate  with  these  boundaries  )*  Brown  v.  Johnson,  1  Humph.  264,  and  Jones 
T.  Menard,  1  Tex.  780,  decidii^  the  adverse  possession  extended  tp  bound- 
aries defined  in  title  bond;  Langdon  v.  Templeton,  66  Vt.  180,  28  Atl.  868, 
holding  one  entering  under  deed  will  not  acquire  constructive  possession  of 
part  in  actual  possession;  Blakey  v.  Morris,  89  Va.  720,  17  S.  E.  127,  re- 
jecting deed  which  did  not  specifically  define  the  boundaries;  Pepper  v. 
O'Dowd,  39  Wis.  644,  and  Wilson  v.  Henry,  40  Wis.  609,  holding  entry 
under  claim  to  whole  of  lot  does  not  include  part  held  adversely,  though 
part  adversely  possessed  is  afterward  abandoned;  Qoodman  v.  Nichols, 
44  Kan.  30,  23  Pac.  960,  arguendo. ' 

Distinguished  in  Bird  v.  Dennison,  7  Cal.  310,  holding  grantee  entering 
under  a  deed  acquires  no  greater  possession  than  his  grantor  had;  Davis  v. 
Perley,  30  Cal.  639,  holding  constructive  possession  gives  no  title  under  the 
Van  Ness  ordinance. 

Part   occupancy ,  under  a   deed  as   constructive   possession  of  whole. 

Note,  12  Am.  Dec  358,  359. 
Adverse  possession.    Note,  28  Am.  St.  Bep.  159.    / 
What  title  or  interest  will  support  ejectment.    Note,  18  L.  B.  A.  785. 

Miscellaneois.    Miscited  in  Dennis  v.  Railroad  Co.,  34  La.  Ann.  956. 

10  Pet.  447-448,  9  li.  Ed.  489,  OWINaS  ▼.  TIEBNAN'S  I^ESSBE. 

I^aTB  was  given  plalnlifT  to  docket  cause  upon  giving  fee  bond,  in  default 
vlMcwKf  cause  waa  to  be  docketed  and  dlimlMed  npon  motioii  of  defendant. 

Cited  in  Selma  A  Meridian  R.  R.  Co.  v.  LouisiaAa  National  Bank,  94  U.  8. 
254,  24  Ii.  Ed.  88,  where  appellant -failed  to  enter  into  an  undertaking  to  clerk 
for  feesy  and  cause  was  docketed  and  dismissed,  at  subsequent  term  the  court 
will,  on  motion,  set  aside  order  of  dismissal,  and  grant  appellant  leave  to 
docket  cause;  Edwards  v.  United  States,  102  U.  S.  576,  26  L.  Ed.  294,  and 
Richardson  v.  Green,  130  U.  S.  113,  82  L.  Ed.  875,  9  Sup.  Ct.  445,  where, 
tbrongh  oversight,  no  fee  bond  was  filed  until  subsequent  term,  a  motion  to 
dismiss  made  then  was  denied ;  Johnson  v.  Polk  Co.,  23  Fla.  58,  59, 1  South.' 
335,  holding  that  refusal  of  appellant  to  give  security  for  clerk's^  cost  is 
ground  for  dismissal  of  undocketed  appeal. 

Practice  and  procedure  governing  transfer  of  causes  to  Federlil  Su- 
preme Court  for  review.    Note,  66  L.  B.  A.  851,  852. 

10  Pet.  449-479,  9  L.  Ed.  490,  V00BHEE8  ▼.  JACKSON  ex  dem.  BANK  OF 

THE  TTNITED  STATES. 

Proviso,  in  deeds  and  laws,  is  a  limitation  or  exception  to  a  grant  made  or 
antliority  conferred. 

Approved  in  United  States  v.  Macfarland,  18  App.  D.  C.  126,  construing 
statute  for  collecting  taxes  and  making  delinquent  tax  sales;  In  re  Day, 
181  ni.  80,  54  N.  E.  647,  construing  act  of  February  21,  1899,  changing 
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rules  relating  to  admission  of  attorneys ;  State  ex  rel.  Illinois  etc.  R.  R.  Co. 
V.  Board  of  Levee  Commrs.,  109  La.  434,  33  South.  398,  construing  article 
290  of  Constitution,  relating  to  authority  whose  consent  necessary  to  be 
obtained  by  riparian  owners  desiring  to  build  wharves'  on  their  front; 
Michigan  Cent.  R.  Co.  v.  State,  148  Mich.  162,  111  N.  W.  739,  construing 
proviso  in  statute  relating  to  incorporation  of  railroad  companies  for  com- 
X)ensation  for  damages  on  repeal  of  act;  Lichtensteiger  v.  Statej  89  Neb. 
369,  131  N.  W.  624,  construing  proviso  in  pure  food  law  of  1909;  Austin 
V.  United  States,  155  U.  S.  431,  S9  L.  Ed.  212,  15  Sup.  Ct.  173,  holding 
jrroviso  made  establishment  of  loyalty  in  fatCt  a  prerequisite  to  jurisdiction, 
and  court  of  claims  dismissed  the  petition;  Pearce  v.  Bank  of  Mobile,  33 
Ala.  702,  holding  that  proviso  should  be  confined  to  what  precedes,  unless 
clearly  intended  otherwise;  Carroll  v.  State,  58  Ala.  401,  holding  it  is 
matter  of  the  succeeding  words  and  not  the  form  which  determines  whether 
it  is  a  technical  proviso;  Wells,  Fargo  &  Co.  v.  Board  of  Equalization,  56 
Cal.  203,  construing  power  of  State  board  of  equalization;  Stockton  v. 
Weber,  98  Cal.  440,  33  Pac.  334,  holding  "proviso"  is  an  exception  to  the 
grant  made  or  authority  conferred;  Thorn  v.  West  Chicago  Park  Commrs., 
330  111.  603,  22  J^.  E.  521,  holding  the  conditions  in  provifeo  were  prerequi- 
sites to  the  power  of  commissioners  to  appropriate  streets  for  boulevard 
purposes;  Dodd  v.  State,  18  Ind.  63,  construing  a  saving  clause;  First 
Presbyterian  Church  v.  Ft.  Wayne,  36  Ind.  343,  10  Am.  Rep.  40,  construing 
act  for  assessments  for  construction  of  sewers;  Cooper  v.  Sunderland,  3 
Iowa,  132,  66  Am.  Dec.  63,  holding  requirements  made  under  a  proviso  are 
conditions  precedent  to  the  exercise,  of  the  power ;  Wheeler  v.  Plattsmouth, 
7  Neb.  278,  holding  proviso  was  a  restriction  on  power  of  city  to  issue 
bonds;  Sloat  v.  McComb,  42  N.  J.  L.  485,  holding  that  the  effect  of  the 
proviso  is  to  prevent  the  justices  therein  mentioned  from  acquiring  the  in- 
crease of  jurisdiction  generally  conferred  by  the  act;  Roxbury  Lodge  v. 
Hocking,  60  N,  J.  L.  442,  64  Am.  St.  Rep.  598,  38  Atl.  694,  construing  by- 
laws of  a  lodge;  Lanning  v.  Administrator  of  Lanning,  17  N.  J.  Eq.  234, 
Graves  v.  State,  6  Tex.  App.  235,  Grubb  v.  Menomonee,  21  Wis.  598,  a^d 
State  V.  Bellew,  86  Wis.  195,  56  N.  W,  784,  construing  various  statutes. 

Meaning  of  term  "provided."    Note,  Ann.  Gas.  19120,  1088. 

Judgment  of  confirmation  of  sale,  oiider  writ  of  attachment,  against  an 
absent  debtor,  raises  a  presumption,,  conclusive  while  that  Judgment  stands 
unreversed,  that  whatever  was  necessary  to  its  legality  was  proved  and  f omid 
by  the  court,  and  it  cannpt  be  impeached  collaterally,  though  the  record  does 
not  show  compliance  with  all  of  the  statutory  requirements. 

Approved  in  United  States,v.  Morse,  218  U.  S.  508,  21  Ann.  Gas.  782,  54 
L.  Ed.  1129,  31  Sup.  Ct.  37,  holding  decree  of  sale  and  trustee's  bond  tor 
reinvestment  of  infant's  property  not  subject  to  collateral  attack,  even 
though  bill  did  not  clearly  state  case  within  jurisdiction  of  court;  Crary 
\.  Dye,  208  U.  S.  520,  62  L.  Ed.  600,  28  Sup.  Ct.  360,  holding  filing  of 
second  affidavit  and  bond  presumed  on  issuing  alias  writ  of  attachment; 
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Ballard  v.  Hunter,  204  U.  S.  265,  51  L.  Ed.  476,  27  Sup.  Ct.  261,  upholding 
decree  enforcing  lien  for  taxes  against  collateral  attack  where  decree  re- 
cited due  service  and  proof;  Goodrich  v.  Detroit,  184  U.  S.  441,  46  L.  Ed. 
6S2,  22  Sup.  Ct.  400,  holding  misdescription  of  lands  taken  in  proceedings 
to  make  local  improvement  constitutes  no  defense  to  person  whose  lauds 
were  not  taken  against  assessment  upon  his  property  for  benefits;  Stark 
y.  Sims,  230  Fed.  116,  upholding  judgment  after  lapse  of  fifty  years  re- 
citing due  service,  though  file  showed  ineffective  attempt  to  get  jurisdic- 
tion by  publication;  Bexford  v.  Brunswick-Balke-Collender  Co.,  181  Fed. 
472, 104  C.  C.  A.  210,  holding  purchaser  at  sale  by  lunatic's  commissioner 
under  probate  order  not  chargeable  with  errors  in  proceedings;  Oopley  v. 
Ball,  176  Fed.  691,  100  C.  C.  A.  234,  holding  determination  of  recorder 
baviDg  jurisdiction  as  to  sufficiency  of  will  as  will  for-  lands  not  subject  to 
collateral  attack;  Eltonhead  v.  Allen,  119  Fed.  127,  holding  where  State 
law  does  not  require  affidavit  on  attachment  to  be  placed  upon  record, 
bnt  requires  it  to  be  filed,  it  is  presumed  in  favor  of  jurisdiction  that  affi- 
davit was  made  as  required,  though  record  silent;  In  re  American  Brewing 
Co.,  112  Fed.  759,  holding  where  petition  for  involuntary  bankruptcy 
alleged  act  of  bankruptcy  as  allowing,  while  insovent,  creditors  to  obtain 
])referenGe  by  confession  of  judgment  on  which  execution  levied,  and  in- 
janetion  against  side  obtained  which  creditor  moved  to  dissolve,  and  by 
agreement  injunction  modified  so  as  to  permit  sale  and  payment  of  pro- 
ceeds into  court,  adjudication  bound  creditor;  National  Nickel  Co.  v. 
Nevada  Nickel  Syndicate,  112  Fed.  48,  affirming,  106  Fed.  115,  holding 
where.  Federal  court,  in  ordering  foreclosure  sale,  follows  State  instead 
of  Federal  statute  as  to  notice  of  sale,  defendant  having  knowledge  of 
facts  and  due  notice  of  application  for  confirmation,  who  makes  no  objec- 
tion thereto,  cannot  collaterally  attack  purchaser's  title  in  action  to  re- 
cover property;  In  re  Columbia  Real  Estate  Co.,  101  Fed.  971,  holding 
bankruptcy  decree,  reciting  that  ''upon  due  consideration  had''  respond- 
ent corporation  is  adjudged  bankrupt,  within  true  intent  and  meaning  of 
acts  of  Congress  relating  to  bankruptcy,  cannot  be  collaterally  attacked 
for  want  of  jurisdiction  because  petition  failed  to  allege  that  corporation 
belonged  to  class  included  in  act;  Woods  v.  Woodson,  100  Fed.  518,  hold- 
ing under  Rev.  Stats.,  §  738,  order  of  publication  of  process,  for  persons 
not  in  district  which  contains  finding  l^at  none  of  defendants  were  in- 
habitants, of  or  coidd  be  found  within  district  will  be  presumed,  on  collateral 
attack,  to  have  been  based  on  suffioent  and  competent  evidence;  Van 
Wagenen  V.  Carpinter,  27  Colo*  452,  61  Pac.  700,  holding' where  jurisdic- 
tion was  obtained  by  attachment  of  nonresidents'  property  and  judgment 
rendered  and  property  'sold  under  execution,  sheriff's  deed  thereunder  is 
sufficient  to  establish  ownership  in  purchaser;  Thompson  v.  Thompson,  35 
App.  D.  C.  24,  holding  divorce  decree  not  subject  to  collateral  attack  when 
service  was  based  on  affidavit  on  information:  and  belief  of  nonresidence 
of  defendant,  while  statute  required  affidavit  that  defendant  was  non- 
lesident;  Doncanson  V.  Mah8on>  3  App.  D.  C.  275,  upholding,  on  collateral 
attack,  decree  in  probate  for  sale  of  decedent's  property  to  pay  debts 
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where  interest  sold  was  not  snch  as  to  be  subject  to  payment  of  debts; 
Fraser  v.  Prather,  1  McAr.  (D.  C.)  215;  holding  purchaser  at  sale  under 
decree  affecting  property  within  jurisdiction  of  court  took  good  title, 
though  decree  made  without  giving  statutory  notice  to  nonresidents;  £1 
Capitan  Land  &  Cattle  Co.  v.  Lees,  13  N.  M.  41,  86  Pac.  926,  holding 
misnomer  of  corporation  in  judgment  of  another  State  no  defense  to  ac- 
tion thereon  against  corporation  by  true  name;  Salemonson  v.  Thompson, 
13  N.  D.  194,  101  N.  W.  323,  judgment  regularly  rendered  by  court  of 
competent  jurisdiction  is  conclusive  of  debt  and  amount  in  action  to  try 
title  by  judgment  creditor  against  alleged  fraudulent  grantee  of  debtor; 
Thurstoh  v.  Washington,  18  Okl.  366,  90  Pac.  18,  holding  failure  to  com- 
ply with  rule  requiring  deposit  for  costs  with  board  of  town  site  trustees 
as  condition  to  contest  would  not  avoid  judgment  of  court  having  juris- 
diction of  subject  matter  and  parties;  Threadgill  v.  Colcord,  16  Okl.  471, 
85  Pac.  710,  applying  rule  to  receiver's  sale;  Bank  of  Colfax  v.  Riohai'd- 
son,  34  Or.  528,  75  Am.  St  Bep.  672,  54  Pac.  362,  holding  judgment  in 
rem  against  attached  property  in  Oregon  <  not  subject  to  collateral  attack 
because  record  does  not  affirmatively  show  that  sunmions  was  issued  at  or 
before  issuance  of  writ  of  attachment ;  Montgomery  v.  United  States  Fidel- 
ity &  Guaranty  Co.,  90  S.  C.  287,  71  S.  E.  1085 ,.  holding  in  action  on  bond 
to  pay  judgment  against  insurance  company,  plaintiff  nfted  not  prove  suffi- 
ciency of  service  in  suit  in  which  judgment  was  rendered;  Coog^er  y. 
Crosby,  89  S.  C.  509,  72  S.  E.  149,  holding  entire  absence  of  proof  of  service 
in  record  not  fatlil  to  judgment  on  collateral  attack;  Pearson  v.  Breeden, 
79  S.  C.  306,  60  S.  E.  707,  upholding  on  petition  to  set  aside,  decree,  for 
sale  of  property  of  infant;  Schroeder  v.  Pehling,  20  S.  D.  645,  129  Am. 
St.  R^.  962,  108  N.  W.  253,  upholding  execution  sale  on  collateral  attack, 
after  confirmation  and  finding  of  due  notice,  though  notice  was  defective 
during^  part  of  time  of  publication ;  Woolley  v.  Sullivan  etc.  Co.,  92  Tex. 
36,  45  S.  W.  381,  holding  decree  of  foreclosure  in  suit  by  holders  of  de- 
cedent's notes  secured  by  trust  deed,  against  his  widow,  independent  exec- 
utrix, for  sale  of  mortgaged  property  for  payment  of  claims  concluded 
right  to  subject  such  application  of  proceeds  to  her  allowance  for  support 
and  exeniptions;  St.  Lawrence  Co.  v.  Holt,  51  W.  Va.  368,  41  S.  E.  358, 
applying  rule  in  action  in  ejectment;  Dunfee  v.  Cfailds,  45  W.  Va.  165,  30 
S.  E.  106,  holding  reversal  of  decree  confirming  sale,  for  error  in  it  de- 
prives piu^chaser  of  title  whether  he  be  a  party  or  not ;  dissenting  opinion 
in  Dye  v.  Crary,  l2  N.  M.  479,  78  Pac.  536,  majori^  holding  property 
leviea  on  under  alias  attachment  gives  no  jurisdiction  over  attachment; 
Clark  V.  Eltinge,  38  Wash.  382,  107  Am.  St  Rep.  858,  80  Pac.  558,  ar- 
guendo ;  Decatur  v.  Paulding,  14  Pet.  600,  10  L.  Ed.  609,  holding  Supreme 
Court  cannot,  by  mandamus,  act  directly  upon  the  head  of  a  department, 
and  control  his  judgment  on  matters  within  his  official  duties;  Cocke  v. 
Halsey,  16  Pet.  87,  10  L.  Ed.  897,  holding  appointment  of  clerk  by  judge 
cannot  be  collaterally  attacked  on  ground  that  he  transcended  his  au- 
thority; Shriver  v.  Lynn,  2  How.  58,  11  L^  Ed.  178,  holding  sale  ordered 
by  courtj  in  case  without  its  jurisdiction,  is  a  nullity;  Holmes  v.  Jennison, 
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14  Pet.  628,  10  L.  Ed.  027,  mi^ntaining  that  Supreme  Court  could  not 
interferiB  with  action  of  Governor  in  surrendering  prisoner  to  Canada; 
Grignon  v.  Astor,  2  How.  343,  11  L.  Ed.  293,  Bank  of  United  States  v. 
Mobs,  6  How.  40,  12  L.  Ed.  335 ,  Appelgate  v.  Lexington  etc.  Min.  Co.,  117 
U.  S.  269,  270,  29  L.  Ed.  896,  6  Sup.  Ct.  748,  749,  Lincoln  v.  Tower,  2 
McLean,  477,  Fed.  Cas.  8355,  Graff  v.  Louis,  71  Fed.  595,  596,  Fox  v. 
Hoyt,  12  Conn.  496,  497,  31  Am.  Dec.  762,  763,  Logan  v.  Williams,  76  111. 
1S3,  and  Henderson  v.  Winchester,  31  Miss.  294,  all  holding  that  the  exer- 
eise  of  a  jurisdiction  warrants  the  presumption  that  all  the  facts  necessary 
to  be  proved  were  proved;  West  v.  Smith,  8  How.  412,  12  L.  Ed.  1135, 
holding  judgment  obtained  against  executor  to  which  he  could  have  pleaded 
the  statute  of  limitations  stands  good  until  reversed;  Sai^eant  v.  State 
Bank  of  Indiana,  12  How.  386,  13  L.  Ed.  1034,  where  record  said  proper 
notice  had  been  given,  this  could  not  be  attacked  in  another  court ;  dissent- 
ing opinion  in  Gaines  v.  Relf,  12  How.  564,  13  L.  Ed.  1110,  majority  re- 
jecting record  of  divorce  suit,  to  prove  bigamy,  the  petition  having  been 
lost;  Huff  V.  Hutchinson,  14  How.  588,  14  L.  Ed.  553,  holdiiig  judgment 
in  attachment  could  not  be  collaterally  attacked;  dissenting  opinion  in 
McCall  V.  Carpenter,  18  How.  305,  15  L.  Ed.  392,  majority  holding,  where 
chancery  had  decreed  partition,  in  action  of  ejectment,  evidence  that  deed 
from  ancestor  was  obtained«by  fraud  was  admissible,  it  not  having  been 
adjudicated  in  former  proceedings;  Gray  v.  Brignarello,  1  Wall.  634,  17 
L.  Ed.  697,  holding  judicial  sale  made  without  authority  is  void;  Harvey 
V.  Tyler,  2  Wall.  342,  343,  17  L.  Ed.  873,  874,  holding  judgment,  under 
statute,  declaring  lands  redeemed,  cannot  be  questioned  collaterally; 
Christmas  v.  Russell,  5  Wall.  305,  18  L.  Ed.  480,  holding  judgment  of  State 
coort  is  conclusive  in  courts  of  other  States ;  Cooper  v.  Reynolds,  10  Wall. 
316,  320,  19  L.  Ed.  932,  933,  holding  where  there  is  a  valid  writ  and  levy,  a 
judicial  sale  cannot  be  held  void,  when  introduced  collaterally  in  another 
suit;  McNitt  v.  Turner,  16  Wall.  366,  21  L.  Edf  348,  where  jurisdiction 
has  attached,  proceedings  cannot  be  impeached  collaterally  except  for 
frand;  Lamp  Chimney  Co.  v.  Brass  etc.  Co.,  91  U.  S.  659,  660,  23  L.  Ed. 
338,  holding  decree  adjudging  a  corporation  bankrupt  can  only  be  assailed 
in  a  direct  proceeding,  unless  it  appears  that  decree  is  void  in  form,  or 
dae  notice  was  not  given;  Tilton  v.  Cofield,  93  U.  S.  165,  23  L.  Ed.  858, 
holding  that  a  court  of  equity  cannot,  in  the  absence  of  fraud,  collaterally 
question  the  conclusiveness  of  a  judgment  at  law;  dissenting  opinion  in 
Pennoyer  v.  Neff,  95  U.  S.  745,  24  L.  Ed.  577,  majority  holding  sale  under 
judgment  against  nonresident  defendant  served  by  publication  only,  is  in- 
valid; Hall  v.  Law,  102  U.  S.  464,  26  L.  Ed.  218,  where  recitals  in  record 
show  a  compliance  with  statute,  the  order  appointing  commissioners  can 
only  be  questioned  in  direct  proceedings ;  Matthews  v.  Densmore,  109  U.  S. 
220,  27  L.  Ed.  913,  3  Sup.  Ct.  129,  holding  in  proceedings  in  State 
court,  process  of  Circuit  Court,  though  issued  under  defective  affidavit, 
will  protect  marshal  who  attached  goods;  Keyes  v.  United  States,  109  U.  S. 
340,  27  L.  Ed.  956,  3  Sup.  Ct.  204,  sentence  of  court-martial  with  jurisdic- 
tion is  valid  when  questioned  collaterally,  *  although  errors  are  alleged; 
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Wliite  V.  Crow,  110  U.  Si  189,  28  L.  Ed.  IIS^  4  Sup.  Ct.  74,  sustaining  judg- 
ment where  agent  of  nonresident  defendant  consented  to  entry  of  judg- 
ment before  expiration  of  time  to  answer;  Huling  v.  Kaw  Valley  R.  R., 
130  U.  S.  665,  32  L.  Ed.  1048,  9  Sup.  Ct.  606,  holding  question  whether 
one  of  the  commissioners  is  a  freeholder  as  required  by  statute  caiinot  be 
collaterally  questioned  after  due  condemnation  of  the  land;  Laing  v.  Rig- 
ney,  160  U.  S.  543,  40  L.  Ed.  528,  16  Sup.  Ct.  369,  holding  opinion  of  ex- 
pert that  judgment  in  another  State  was  profiounced  with  jurisdiction 
could  not  contr^  the  judgment;  Salisbury  v.  Sands,  2  Dill.  277,  Fed:  Cas. 
12,251,  and  Biggs  v.  Blue,  5  McLean,  150,  Fed.  Cas.  1403,  holding  decree 
of  foreclosure  rendered  upon  personal  seWice  outside  of  the  territory  and 
service  by  publication  is  not  void  on  collateral  attack,  although  reversible 
upon  appeal;  Smith  v.  Pomeroy,  2  Dill.  420,  Fed.  Cas.  .13,092,  Derby  v. 
Jacques,  1  Cliff.  437,  Fed.  Cas.  3817,  Cole  v.  Conolly,  16  Ala.  280,  286,  Evans 
V.  Percif uU,  5  Ark.  428,  430,  Swiggart  v.  Harber,  4  Scam.  371,  376,  39 
Am.  Dec.  423,  428,  Lane  v.  Bommelmann,  17  111.  98,  and  Doe  v.  Smith,  1 
Jnd.  460,  all  holding  that  a  decree  of  a  court  with  jurisdiction  cannot 
be  collaterally  impeached;  Sumner  v.  Moore,  2  McLean,  63,  64,  Fed.  Cas. 
13,610,  holding  sheriff's  deed  cannot  be  avoided  collaterally  for  defect 
in  the  levy;  Doe  v.  Litherberry,  4  McLean,  450,  Fed.  Cas.  13,251,  Galpin 
v.  Page,  1  Sawy.  319,  325,  326,  330,  Fed.  Cas.  5205,  Head  v.  Daniels,  38 
Kan.  13,  15  Pac.  917,  and  Dfevaughn  v.  Devaughn,  19  Gratt.  564,  all  hold- 
ing that  every  presumption  is  in  favor  of  the  proceeding  of  a  court  of 
general  jurisdiction;  Farmers'  L.  &  T.  Co.  v.  McKinney,  6  McLean,  9  Fed. 
Cas^  4667,  where  defendant  appeared  or  was  served  no  other  error  in  the 
proceedings  can  make  the  judgment  a  nullity ;  Starr  V.  Stark,  2  Sawy.  621, 
Fed.  Cas.  13,317,  where  complainant  filed  a  second  bill,  alleging  the  equi- 
table title  withdrawn  from  the  first,  in  obedience  to  the  order  of  the  court, 
it  was  held  that  decree  ,in  former  action  was  not  a  bar  to  the  second ; 
Thompson  v.  Phillip,  1  Bald.  271,  272,  Fed.  Cas.  13,974,  changing  juiy, 
if  court  has  jurisdiction  the  sale  cannot  be  set  aside  in  a  collateral  pro- 
ceeding; Pullan  V.  Kinsinger,  2  Abb.  (U.  S.)  103,  Fed.  Cas.  11,463,  and 
Delaware  R.  R.  Co.  v.  Prettyman,  7  Fed.  Cas.  412,  holding  statute  pro- 
viding .that  no  suit  to  restrain  the  assessment  or  collection  of  any  tax 
authorized,  shall  be  maintained  in  any  court,  applies  to  all  cases  where 
officer  has  power  to  determine  whether  thing  is  taxable,  however  erroneous 
his  decision  may  be;  Barras  v.  Bidwell,  3  Woods,  9,  Fed.  Cas.  1039,  it  is 
a  good  ground  to  a  claim  in  reconvention  that  it  has  beeii  substantially 
adjudicated  in  another  suit;.  Drury  V,  Ewing,  1  Bond,  544,  Fed.  Cas.  4095,* 
on  motion  for  an  attachment  for  contempt  in  violating  an  injunction,  the 
original  decree  cannot  be  impeached  except  for  fraud,  or  lack  of  juris- 
diction of  subject  matter;  McArthur  v.  Allen,  3  Fed.  321,  322,  323,  hold- 
ing decree  setting  aside  a  will  cannot  be  impeached  collaterally;  Daily 
V.  Doe,  3  Fed.  914,  holding  want  of  notice  by  publication,  does  not  render 
the  proceedings  void ;  May  v.  Logan  Co.,  30  Fed.  255,  holding  yajidity  of 
sale  is  not  open  to  collateral  attack,  where  court  had  jurisdiction,  though 
record  fails  to  show  a  strict  compliance  with  the  statute;  Walker  v.  Stiir- 
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bans^  38  Fed.  300,  holding  judgm^t,  whether  erroneous  or  not,  was  not 
void,  the  questiofi  of  its  propriety  being  one.  of  practice;  Dunlevy,  38.  Fed* 
462,  holding  bill  to  set  aside  a  decree  after  the  time  for  a  writ  of*  error 
cannot  be  treated  as  a  bill  of  review;  Rector  v.  Fitzgerald,  59  Fed.  olO, 
19  U.  S.  App.  423 ,  Ryan  v.  Staples,  76  Fed.  726,  729,  40  U.  S.  App.  427 , 
Fergus  v.  Woodworth,  44  111,  381 ,  Wadh^mus  v.  Gay,  73  111.  422 ,  Lambert 
V.  Livingston,  131  111.  168,  2a  N.  E.  354,  Parker  v.  Courtnay,  28  ,Neb. 
609,  26  Am.  St.  Rep.  362,  44  N.  W.  864,  apd  Sutton  v.  Schonwald,  86  N.  a 
203,  41  Am.  Rep.  456,  all  holding  a  purchaser  after  final  decree  in  grantor's 
favor  had  been  rendered,  not  affected  by  decree  rendered  on  bill  of  review ; 
Pullman's  Palace  Car  Co.  v.  Washburn,  66  Fed.  796,  holding  judgment  of 
Federal  court  cannot  be  collaterally  attacked  for  want  of  proper  juris- 
dictional allegations  in  petition  for  removal;  Wyman  v.  Campbell,  6  Port. 
241,  243,  31  Am.  Dec.  689,  690,  and  Borden  v.  State,  11  Ark.  552,  54  Am. 
Dec.  242  (see  dissenting  opinion,  563,  564,  567),  holding  decree  of  Orphans' 
Court  within  its  jurisdiction  cannot  be  impeached  collaterally;  Hunt  v. 
Ellison,  32  Ala.  193,  holding  recital  insuf&cient  to  sustain  decree  on  appeal 
rendered  it  prima  facie  valid  when  collaterally  attacked;  Bush  v.  Glover, 
47  Ala.  174,  holding  judgment  by  default  rendered  since  the  war,  on  sum- 
mons issued  and  served  during  the  war,  is  not  a  nullity;  Goodman  v. 
Winter,  64  Ala.  433,  holding  court  having  jurisdiction  of  case  as  presented 
does  not  avoid  its  judgment  by  deciding  erroneously  that  it  belongs  to  a 
elass  in  which  relief  ought  to  be  granted;  Seeye  v.  Smith,  85  Ala.  30,  4 
South.  665,  holding  decree  in  statutory  action  ^against  nonresident  defend- 
ant cannot  be  collaterally  .attacked,  because  record  does  not  show  service 
of  copy  of  decree  on  defendant  or  execution  of  the  prescribed  bond ;  Con- 
way V.  Ellison,  14  Ark.  363 ,  Homer  v.  Staie  Bank,  1  Ind.  133,  48  Am.  Dec. 
358,  and  Kittredge  v.  Emerson,  15  N.  H.  263,  all  holding  judgment  of  court 
of  another  State  can  only  be  impeached  for  want  of  jurisdiction  or  fraud; 
In  re  Warfield,  22  Cal.  63,  83  Am.  Dec.  51,  admission  to  probate  of  will  by 
probate  court  having  jurisdiction  of  it  cannot  be  questioned  collaterally; 
dissenting  opinion  in  Pritchett  v.  Clark,  5  Harr.  72,  majority  holding  if 
jnrisdiction  appear  by  the  record,  it  is  conclusive;  Sessions  v.  Stevens, 
1  Fla.  241,  46  Am^  Dec.  341,  holding  judgment  against  a  garnishee  cannot 
be  collaterally  attacked  for  irregularity  in  the  proceeding;  Camp  v.  Mose- 
ley,  2  Fla.  195,  196,  holding  officer  will  be  protected  in  exacting  process, 
provided  it  appears  on  its  face  that  the  court  had  jurisdiction  of  the 
subject  matter;  Ponder  v,  Moseley,  2  Fla.  267,  269,  48  Am.  Dec.^  201,  203, 
holding  judgments  of  courts  of  general  jurisdiction  are  never  mere  nul- 
lities ;  Darden  v.  Lines,  2  Fla.  573,  holding  Supreme  Court  of  State  has  no 
jurisdiction  in  a  cause  in  chancery  brought  up  by  appeal  from  a  decree, 
pro  forma,  entered  by  consent  of  parties  (see  dissenting  opinion,  591) ; 
Gilchrist  V.  Meacham,  3  Fla.  230,  holding  in  scire  facias  against  admin- 
istrator of  a  surety,  on  judgment  against  administrator  for  the  penalty, 
he  is  estopped  to  set  up  any  defense  which-  existed  anterior  to  the  judg- 
ment; Wilson  v,  Hayward,  6  Fla.  197,  holding  sale  by  prior  encumbrancer 
cannot  be  attacked  by  subsequent  encumbrancer  except  by  showing  fraud 
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or  that  property  was  more  than  sufficient  to  pay  both  debts;  Price  y. 
Winter,  15  Fla.  106 ,  Tucker  V;  Harris,  13  Ga.  10,  58  Am.  Dec.  494 ,  Buck- 
master  V.  Carlin,  3  Scam.  108,  Rigg  v.  Cook,  4  Oilm.  349,  46  Am.  Dec.  470, 
Ralston  v.  Hughes,  13  HI.  482,  Phillips  v.  Coffee,  17  111.  157,  Town  of 
Lyons  v.  Cooledge,  89  HI.  534,  and  Johnson  v.  Carson,  3  G.  Greene,  500, 
all  holding  judicial  sale,  if  court  has  jurisdiction,  cannot  be  attacked 
collaterally  for  errors  in  the  proceedings;  Michel  v.  Sammis,  15  Fla.  315, 
and  Hampson  v.  Weare,  4  Iowa,  16,  66  Am.  Dec.  118,  holding  bill  to  enjoin 
the  execution  of  a  decree  of  foreclosure,  because  of  a  defense  which  de- 
fendant neglected  to  avail  himself  of,  or  which  was  denied,  cannot  be 
sustained;  Gray  v.  Gillilan,  15  111.  456,  460,  60  Am.  Dec.  763,  767,  and 
Lee  V.  Eangsbury,  13  Tex.  71,  62  Am.  Dec.  647,  holding  former  recovery 
will  conclude  the  same  parties  from  another  trial  of  the  same  causes  of 
,  action,  and  will  be  conclusive  when  offered  in  evidence ;  dissenting  opinion 
in  Botsford  v.  0 'Conner,  57  111.  86,  87,  majority  holding  the  return  of 
service  insufficient  to  confer  jurisdiction;  Suitterlin  v.  Life  Ins.  Co.,  90 
HI.  488,  where  decree  of  foreclosure  did  not  allow  statutory  right  of  re- 
demption, a  bill  to  redeem,  filed  after  statutory  time  for  redemption  had 
expired,  was  dismissed;  Board  of  Commrs.  v.  Markle,  46  Ind.  110,  holding 
decision  of  inferior  court  on  jurisdictional  fact  is  conclusive;  Webster 
V.  Reid,  Morris,  480,  holding  sheriff  acting  under  judgment  rendered  un- 
der unconstitutional  law  is  not  a  trespasser;  Miners'  Bank  v.  United 
States,  1  G.  Greene,  564,  holding  if  legislature  reserves  right  to  repeal  a 
charter,  for  misuse,  their  acts  cannot  be  collaterally  questioned ;  Telford  v. 
Barney,  1  G.  Greene,  589,  holding  a  judgment  cannot  be  collaterally  im- 
peached for  fraud;  Wright  v.  Marsh,  2  G.  Greene,  114,  holding  that  ob- 
jection to  sufficiency  of  publication  of  notice  cannot  be  taken  advantage 
of  collaterally;  dissenting  opinion  in  Tiffany,  v.  Glover,  3  G.  Greene,  401, 
402,  majority  holding  levy  could  be  declared  void  in  a  collateral  proceed- 
ing; Brace  v.  Reid,  3  G.  Greene,  427,  holding  title  made  certain  by  a  judg- 
ment of  partition  cannot  be  collaterally  changed;  Shaffer  v.  Bolander,  4 
G(.  Greene,  203,  Mills  v.  Ralston,  10  Kan.  212,  Succession  of  Hebrard,  18 
La.  Ann.  494,  Wisdom  v.  Buckner,  31  La.  Ann.  58,  Long  v.  Long,  62  Md. 
63,  and  McNair  v.  Biddle,  8  Mo.  264,  holding  purchaser  at  judicial  sale 
is  not  affected  by  irregularities;  Rowan  v.  Liunb,  4  G.  Greene,  475,  Cooper 
V.  Sunderland,  3  Iowa,  123, 124, 129,  134,  66  Am.  Dec.  66, 67, 61, 65 ,  Morrow 
V.  Weed,  4  Iowa,  89,  and  Cason  v.  Cason,  31  Miss.  593,  all  holding  that 
if  it  in  any  way  appear  that  an  inferior  court  has  jurisdiction,  it  will  be 
inferred  that  its  proceedings  are  regular;  Cavender  v.  Smith,  1  Iowa,  348, 
350,  holding  gross  inadequacy  of  price  is  not  sufficient  to  set  aside  a  ju- 
dicial sale ;  Denegre  v.  Haun,  14  Iowa,  248,  81  Am.  Dec.  485 ,  Hill  v.  Baker, 
32  Iowa,  307,  Selectmen  v.  Minor,  10  Smedes  &  M.  266,  and  McGavock 
V.  Bell,  3  Cold.  519,  all  holding  failure  of  officer  to  comply  with  directory 
"statute  does  not  affect  title  of  purchaser  at  judicial  sale;  dissenting  opin- 
ion in  Hodson  v.  Tibbetts,  16  Iowa,  109,  majority  holding  invalid  a  sale 
of  property  attached  under  judgment  rendered  without  notifying  defendant; 
£z  parte  Holman,  28  Iowa,  103,  4  Am.  Bep.  167«  holding  mandamus  not 
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liable  to  eollateral  attack  after  judgment;  Gk)od  v.  Norlej,  28  Iowa,  209, 
court  dividing   as    to   whether   sale   by    administrator,    without   notice, 
is  Toid  or  voidable;  National  Bank  v:  Peters,  51  Kan.  69,  32  Pac.  G38, 
holding  judgment  in  attachment  proceedings  is  conclusive  on  parties  and 
privies  so  far  as  the  attached  property  is  concerned;  Dawson  v.  Litsey, 
10  Bush,  412,  foUowing  rule;  Muncaster  v.  Bland,  11  La.  Ann.  608,  when 
eoplaintiff  dies  pending  appeal,  the  practice  is  to  suggest  the  death  on 
record,  and  to  let  the  cause  proceed;  Turley  v.  Dreyfus,  33  La.  Ann.  888, 
allowing  action  on  money  judgment  of  court  in  sister  State  against  debtor's 
executor;  Kipp  v.  FuUerton,  4  Minn.  482,^  holding  judgment  of  domestic 
wwci  of  sux>erior  jurisdiction  cannot  be  attacked  collaterally  for  want  of 
jurisdiction;  Jones  v.  Talbot,  9  Mo.  124  (123),  holding  title  of  innocent 
purchaser  most  affected  by  fraud  in  obtaining  decree,  he  not  being  a  party 
thereto;  State  v.  Rainey,  74  Mo.  234,  where  County  Court,  in  obediencts  to 
mandate  from  Federal  court,  has  levied  a  tax  to  pay  judgment  of  Federal 
court  against  county,  State  courts  will  not  prevent  its  collection  on  ground 
that  bonds  are  void;  Raley  v.  Guinn,  76  Mo.  272,  holding  recital  in  judg- 
ment 'Hhat  defendant  was  duly  served"  cannot  be  collaterally  assailed; 
First  National  Bank  v.  Hughes,  10  Mo.  App.  12,  where  judgment  is  for 
a  greater  sum  than  that  mentioned  in^  the  writ  of  attachment,  it  is  not 
void  and  cannot  be  collaterally  attacked;  Vantilburg  v.  Black,  3  Mont. 
468,  470,  holding  judgment  against  married  woman  failing  to  plead  cover- 
tare  is  not  void;  Blanchard  v.  Webster,  62  N.  H.  468,  holding  decree  of 
probate  court  granting  license  to  executor  to  sell  land  cannot  be  impeached 
in  a  collateral  proceeding  for  fraud ;  Runyon  v.  Newark  I.  R.  Co.,  24  N.  J. 
L.  476,  declaring  that  administrator's  sale  confirmed  by  Orphans'  Court 
cannot  be  inquired  into  collaterally  except  for  fraud ;  Stokes  v.  Middleton, 
28  N.  J.  L.  37,  where  court  confirms  a  sale,  the  reg:ularity  of  previous 
proceedings  cannot  be  inquired  into  collaterally;   dissenting  opinion  in 
Graham  v.  Houghtalin,  30  N.  J.  L.  576,  majority  holding  the  other  chil- 
dren being  minors  and  not  orphans,  were  not  bound  by  the  decree  of  sale ; 
Sehenek  v.  Griffin,  38  N.  J.  L.  465,  holding  judgment  in  attachment  will 
not  conclude  the  defendant  as  to  the  existence  of  the  debts  for  which  it 
is  entered;  Toung  v.  Rathbone,  16  N.  J.  Eq.  227,  84  Am.  Dec.  153,  where  a 
decree  is  a  usurpation  of  power,  it  may  be  attacked  collaterally;  Stewart 
V.  Maxwell,  1  N.  M.  570,  holding  attempt  of  appellant  to  overthrow  judg- 
ment for  omission  of  formal  waiver  in  record  was  properly  denied ;  Monroe 
V.  Douglas,  4  Sand.  Ch.  192,  196,  205,  holding  where  foreign  judgment 
appears  to  be  regular  in  form,  it  will  be  presumed  that  which  appears  in 
the  record  preliminary  to  the  decree  was  properly  done;  Embury  v.  Con- 
ner, 3  N.  T.  522,  53  Am.  Dec.  333,  holding  that  judgment  of  court  of 
competent  jurisdiction  is  conclusive  upon  the  parties;  McLane  v.  Moore, 
6  Jones   (N.  C),  524^  holding  judgment  decreeing  order  of  sale  cured 
irregularity  as  to  the  form  of  the  process;  Doe  v.  Dugan,  8  Ohio  107,  31 
Am.  Dec  484,  holding  that  irregularities  in  proceedings  for  partition  do 
not  affect  title  conveyed  by  the  sheriff,  under  order  of  the  court;  Adams 
V.  Jeffries^  12  Ohio,  272,  273,  40  Am.  Dec.  478,  479,  holding  administrator's 
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sale  made  under  order  withoat  showing  heirs  were  parties  is  void;  Pidne 
V.  Moordand,  15  Ohio,  445,.  45  Am.  Dec.  588,  and  Cochran  v.  Loring,  17 
O^p,  432,  where  court  acquires  jurisdiction  in  attachment,  judgment  ren- 
dered without  publication  ^of.  notice  cannot  be  impeached  collaterally; 
Reynolds  v.  Stansbury,  20  Ohio,  352^  55  Am.  Dec.  463,  holding  though 
court  in  setting  aside  judgment  of  previous  term  act  erroneously,  the 
record  cannot  be  collaterally  impeached.;  Sheldon  v.  Newton,  3  Ohio  St» 
499,  holding  that  omission  to  give  heirs  notice  goes  only  to  the  regularity 
of  the  proceedings,  and  not  to  the  jurisdiction  of  the  court,  and  its  final 
order  cannot  be  treated  as  a  nullity  in  a  collateral  action;  Matthews  v. 
Rector,  24  Ohio  St.  444,  holding  decree  is  conclusive  until  reversed,  and 
all  irregularities  which  preceded  it  are  cured;  Morrill  v.  Morrill,  20  Qr. 
102,  23  Am.  St.  Rep.  98,  11  L.  R.  A.  159,  25  Pac.  364 ,  Sutherland  v.  De 
Leon,  1  Tex.  309,  46  Am.  Dec.  107,  Yates  v.  Houston,  3  Tex.  447,  Murchi- 
son  V.  White,  54  Tex.  S6,  Pennybacher  v.  Switzer,  75  Va.  686,  Parker 
V.  Dacres,  1  Wash.  194,  24  Pac.  193 ,  Canjden  v.  Haymond,  9  W.  Va.  690 ; 
Hall  V.  Hall,  12  W.  Va.  13,  15,  16,  and  Jackson  v.  Astor,  1  Pinn,  159,  39 
Am.  Dec.  292,  all  holding  judgment  of  court  with  jurisdiction  cannot  be 
impeached  collaterally  for  errors  or  irregularities;  dissenting  opinion  in 
Wilcox  V.  Emerson,  10  R.  I.  275,  277,  majority  holding  where  land  is 
transferred  under  an  execution,  it  must  appear  from  the  officer's  return 
that  he  has  proceeded  according  to  the  statute ;  Ang^l  v.  Angell,  14  R.  I. 
544,  holding  under  statute  the  appointment  of  guardian  by  probate  court 
was  valid  though  record  did  not  show  the  exijstence  of  jurisdictional  facts; 
Easdn  v.  Witcofskey,  29  S..  C.  244,  7  S.  E.  293,  holding  sale  was  valid 
as  to  the  purchaser,  even  if  judgment  should  be  afterward  reversed ;  Hun- 
ter v.  Ruff,  47  S.  C.  553,  58  Am.  St.  Rep.  929,  25  S.  E.  75,  where  after 
judgment  it  appears  that  affidavit  stated  wrong  place  as  defendant's  resi- 
dence, judgment  is  not  void  but  only  voidable;  State  v.  Casinova,  1  Tex. 
404,  holding  claims  are  not  void,  but  they  cannot  be  established  except  on 
proof  of  facts  designated  by  the  statute ;  Dancy  v.  Stricklinge,  15  Tex.  560, 
65  Am.  Dec.  182,  holding  purchaser  at  administrator's  sale  is  pot  required 
to  go  behind  the  order  of  sale  to  see  that  the  proceedings  have  all  been 
regular;  Giddings  v.  Steele,  28  Tex.  752,  91  Am.  Dec.  342,  on6  attempting 
to  avail  himself  of  the  products  of  the  acts  of  an  administrator  is  es- 
topped to  deny  the  capacity  of  the  administrator;  Boggessv.  Howifrd,  40 
Tex.  159,  holding  where  a  party  in  a  collateral  action  claims  under  a  sher- 
iff's deed,  the  court  cannot  look  into  irregularities;  Amy  v.  Amy,.  12  Utah, 
309,  325,  42  Pac.  1124,  1129,  holding  decree  of  divorce  entered  by  probate 
court  may  not  be  attacked  collaterally ;  Hill  v.  Woodward,  78  Va.  769,  775, 
holding  appellant's  long  acquiescence  in  the  litigation  estops  her  from  now 
contesting  the  judgment ;  Allan  v.  Hoffman,  83  Va.  137,  2  S.  E.  606,  holding 
cross-bill  seeking,  in  collateral  proceeding,  to  avoid  decree  of  court  of  com- 
petent jurisdiction  is  demurrable;  Patton  v.  Merchants'  Bank  of  Charles- 
ton, 12  W.  Va.  607,  and  Keystone  B.  Co.  v.  Summers,  13  W.  Va.  603,  rcr 
fusing  to  disregard  judgment  of  court  with  jurisdiction  in  collateral  pi-o- 
ceeding;  Nations  v.  Johnson,  24  How".  203,  16  L.  Ed.  681,  Brown  v.  Noyes, 
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2  Wood.  &  M.  80,  Fed.  Cas.  2023,  American  Wood  P.  Co.  v.  Glehft  Falls  P. 
Co.,  1  Fed.  Cas.  737,  In  re  Mott,  6  Fed.  692,  Hornor  v.  Hanks,  22  Ark.  587, 
Hahn  v.  Kelly,  34  Cal.  428,  94  Am.  Dec.  768,  Nachtrieb  v.  Stonei^,  1  Colo. 
430,  May  v.  May,  7  Pla.  244,  Pool  v.  Hill,  44  Miss.  309,  Bellas  v.  McCarty, 
30  Watts,  22,  and  Jones  v.  Fox,  20  W.  Va.  379,  all  arguendo;  In  re  Barry, 
42  Fed.  126,  Fed.  Cas.  1051,  136  U.  S.  615,  84  L.  Ed.  510,  holding  District 
Court  could  not  issue  habeas  corpus  to  restore  infant  unlawfully  detained 
by  grandparents. 

Disting^shed  in  Stansbury  v.  Inglehart,  9  Mackey  (D.  C),  160,  holding 
void  decree  for  division  between  life  tenant  and  infant  remainderman  and 
ptprchaser  at  sale  acquired  no  title;  Murphy  v.  Montandon,  3  Idaho,  331, 
35  Am.  St.  Rep.  288,  29  Pac.  853,  holding  obligors  in  bond  to  release  at- 
tachment may  under  proper  pleadings  show  defects  in  affidavit  on  attach- 
ment ;  Duxbury  v.  Dahle,  78  Minn.  431,  79  Am.  St.  Rep.  411,  81  N.  W.  200, 
permitting  collateral  attack  on  execution  sale  where  jurisdiction  against 
nonresident  was  attempted  to  be  obtained  by  attachment  issued  on  defec- 
tive affidavit  and  defendant  did  not  appear;  Dye  v.  Crary,  12  N.  M.  471, 
474,  78  Pac.  533,  534,  property  levied  on  under  alias  attachment  gives  no 
joiisdietion  over  property;  Phelps  v.  Elliott,  35  Fed.  460,  where  bonds  held 
by  receiver,  in  a  suit  to  adjudicate  ownership  of  the  fund  evidenced  by 
them,  are,  on  dismissal  of  complaint,  turned  over  to  defendant  by  order 
of  court,  who  sells  to  purchaser  having  knowledge  that  an  appeal  has  been 
taken,  such  purchaser  takes  subject  to  the  appeal;  Tlie  El'exena,  53  Fed. 
366,  holding  jurisdiction  of  courts  of  limited  jurisdiction  may  be  examined 
eoliaterally,  so  far  as  they  transcend  their  institutional  powers;  Mui'phy 
V.  Montandon,  2  Idaho,  1054,  36  Am.  St.  Rep.  283,  29  Pac.  853,  holding  if 
attachment  was  issued  on  defective  affidavit,  the  bondsmen  may  prove  such 
faet  in  defense  of  suit  on  bond;  Vairin  v.  Edmonson,  5  Gilm.  272,  where 
the  regularity  of  the  proceedings  arose  directly;  Gilman  v.  Hamilton,  16 
111.  232y  holding  transfer  of  land  by  spectfic  performance  is  not  a  judicial 
sale;  Palmer  v.  Oakley,  2  Doug.  (Mich.)  491,  47  Am.  Dec.  '68,  holding  ap- 
pointment of  guardian  might  be  collaterally  impeathed  by  showing  nrinor 
was  over  fourteen;  Qreenvault  v.  Farmers'  &  M.  Bank,  2  Doug.  (Mich.) 
611,  612,  where  record  of  judgment  of  attachment  shows  preliminary  affi- 
davit was  sworn  to  before  officer  not  authorized  to  administer  oaths,  the 
judgement  and  sale  under  it  are  void;  Hiller  v.  Lamkin,  54  Miss.  22,  hold- 
ing  sale  void  where  plaintiff  failed  to  give  bond  required  by  statute ;  Sun- 
ders v.  Rains,  10  Mo.  772,  holding  judgment  by  default  on  void  service  is 
void ;  Gott  v.  Powell,  41  Mo.  420,  upon  reversal  of  an  erroneous  judgment, 
title  of  party  to  property  fails;  Freeman  v.  Thompson,  53  Mo.  190,  196, 
holding  in  attachment  causes,  where  property  has  been  levied  on,  notice  is 
not  an  essential  of  jurisdiction;  Washington  A.  &  Q.  B.  R.  Co*  v.  Alexan- 
dria etc.  R.  ft.  Co.,  19  Qratt.  611,  100  Am.  Dec.  728,  holding  sale  made  by 
trustee,  substituted  without  notice,  is  void ;  Zirkle  v,  McCue,  26  Gratt.  528, 
631,  holding  judicial  sale  of  infant's  land  cannot  be  set  aside  except  for 
substantial  errors.;  Lancaster  v.  Wilson,  27  Gratt.  629,  Duesenberry  v.  Bar- 
bour, 31  Gratt.  500,  holding  judgment  of  court  of  record  cannot  be  im- 
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peached  in  another  action  except  for  fraud  or  want  of  jurisdiction;  Leach 
V.  Bnckner,  19  W.  Va.  42,  holding  party  may  file  a  hill  to  surcharge  and 
falsify  an  ex  parte  settlement  of  an  account  made  in  another  State;  Hull 
V.  Hull,  26  W.  Va.  30,  holding  where  court  entered  decree,  without  ap- 
pointing guardian  ad  litem,  upon  reversal  purchasers  lost  property;  Turk 
V.  Skiles,  «38  W.  Va.  408,  18  S.  E.  562,  holding  purchaser  at  judicial  sale 
is  not  protected  upon  reversal  of  decree  under  the  code,  where  record  shows 
necessary  parties  were  not  parties  when  sale  was  ordered. 

Conclusiveness  of  prohate  as  res  judicata.    Note,  21  L.  R.  A.  681,  682. 

Ohjection  to  want  of  Jurisdiction  which  relates  only  to  the  person  is  waived 
by  appearance  and  pleading  to  the  issue. 

Cited  in  Van  Antwerp  v.  Hulburd,  7  Blatehf .  442,  Fed.  Cas.  16,826,  hold- 
ing plea  to  jurisdiction  alleging  facts  which  show  a  want  of  jurisdiction 
is  not  a  submission  to  the  jurisdiction;  Brown  .v.  Noyes,  2  Wood.  &  M.  81, 
Fed.  Cas.  2023,  arguendo. 

Judgment  by  eo^it  without  Jurisdiction  is  of  no  effect. 
Approved  in  United  States  v.  Meyer,  170  Fed.  984,  holding  any  court 
authorized  to  naturalize  aliens  had  jurisdiction  to    cancel  certificates  of 
naturalization  of  citizen  residing  in  district;  Brown  v.  Trent,  36  Okl.  246, 
J  128  Pac.  898,  holding  district  court  of  county  where  land  was  situated  had 

jurisdiction  to  set  aside,  as  obtained  by  fraud,  orders  of  Federal  court 
of  Indian  Territory  directing  and  approving  sale  of  land;  Harrigan  v.  Gil- 
christ, 121  Wis.  228,  99  N.  W.  934,  determining  power  of  court  which  had 
appointed  receiver  for  corporation  who  had  lost  some  of  property  to  make 
parties  participating  in  loss  defendants  in  pending  suit  and  determine  their 
liabiUty;  Rhode  Island  v.  Massachusetts,  12  Pet.  719,  720,  9  L.  Ed.  1258, 
holding  act  of  Supreme  Court  beyond  its  jurisdiction  is  a  nullity;  Thomp- 
son V.  Whitman,  18  Wall.  467,  11  Am.  Rep.  439,  21  L.  Ed.  901;  holding,  in 
action  for  making  seizure,  the  faet  that  it  was  not  made  in  county  where 
prosecution  was  brought,  might  be  inquired  into,  notwithstanding  the 
'■  record  of  a  conviction  stating  seizure  was  made  within  such  county  was 
produced;  Bell  v.  Ohio  Life  &  T.  Co.,  1  Biss.  270,  Fed.  Cas.  1260,  where 
process  has  been  served,  jurisdiction  of  Circuit  Court  attaches  to  the  ex- 
clusion of  State  court  in  which  a  suit  had  been  previously  commenced, 
but  no  process  served ;  Thomhill  v.  Bank  of  Louisiana,  1  Woods,  5,  5  Bank. 
Reg.  370,  Fed.  Cas.  13,992,  holding  proceedings  under  State  bankruptcy  act 
suspended  by  national  act  are  void ;  Adams  v.  Terrell,  4  Woods,  341,  4  Fed. 
800,  holding  jurisdiction  of  any  court  may  be  challenged  in  any  other 
court  where  its  judgments  are  relied  upon;  Rood  v.  Eslava,  17  Ala.  433, 
holding  that  pendency  of  suit  for  same  cause  of  action  in  court  without 
jurisdiction  is  not  sufficient  to  abate  a  subsequent  suit;  Wightman  v. 
Karsner,  20  Ala.  456,  holding  all  orders  by  court  of  commissioners  of  roads, 
etc.,  at  unauthorized  terms  are  void;  Eslava  v.  Lepretre,  21  Ala.  522,  56 
Am.  Dec.  272,  and  Moody  v.  Bibb,  50  Ala.  248,  holding  appointment  by 
Orphans'  Court  of  guardian  for  lunatic^  without  a  writ  de  lunatico  in- 
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qoiiendo,  is  void;  Coulter  v.  Routt  Co.,  9  Colo.  267,  11  Pae.  204,  holding 
juror  attending  court,  at  place  where  there  was  no  legal  authority  for 
holding  it,  is  not  entitled  to  his  fees;  Prince  v.  Thomas,  11  Conn.  477,  hold- 
ing one  acting  under  a  warrant  issued  by  magistrate  without  jurisdiction 
is  a  trespasser;  Frankel  v.  Satterfield,  »  Houst.  (Del.)  204,  19  Atl.  899, 
where  judgment  is  void  for  want  of  jurisdiction  apparent  of  the  record, 
it  is  unavailing  for  any  purpose;  McQehee  v.  Wilkins,  31  Fla.  86, 12  South. 
229,  holding  where  judgment  is  rendered  by  court  of  limited  i)0wers,  juris- 
diction must  affirmatively  appear  on  the  record;  Bybee  v.  Ashby,  2  (^ilm. 
164,  43  Am.  Dec.  49,  holding  purchaser  acquires  no  title  where  sheriff  sells 
without  authority;  Reed  v.  Wright,  2  Q.  Greene,  34,  holding  judgment 
rendered  by  virtue  of  void  statutes  are  void;  Seely  v.  Reid,  3  G.  Greene, 
379,  holding,  if  record  shows  no  service,  decree  is  void;  Tarleton  v.  Cox, 
45  Miss.  438,  and  Brown  v.  Commissioners,  50  Miss.  483,  holding  judgment 
without  notice  is  void;  McCormick  v.  Fatzmorris,  39  Mo.  31,  holding  legis- 
lature intended  that  recitals  in  sherifE's  deed  should  be  presumptive  evi- 
dence of  the  existence  of  the  judgment  and  execution;  Fithian  v.  Monks, 
43  Mo.  521,  Horan  v.  Wahrenberger,  9  Tex.  320,  58  Am.  Dec.  147,  and 
Kenyon  v.  Kenyon,  3  Utah,  435,  24  Pac.  831,  holding  ju^^ment,  when  pro- 
ceedings are  colram  non  judice,  is  void;  Penny  wit  v.  Foote,  27  Ohio  St. 
618,  22  Am.  Bep.  351,  holding  record  of  judgment  in  another  State  may 
be  contradicted  as  to  jurisdictional  facts ;  Cason  v.  Stone,  1  Or.  42,  holding 
attempt  of  county  commissioners  to  establish  ferry  in  unauthorized  way  is 
a  nullity. 

Distinguished  in  Miltimore  v.  Miltimore,  40  Pa.  St.  155,  holding  decree 
of  divorce  obtained  by  wife  estops  her  from  seeking  dower,  though  there 
was  error  in  issuing  the  subpoena. 

It  Is  no  objection  that  deed  was  made  to  a  third  j^erson  by  direction  of  the 
purchaser.  ^ 

Approved  in  Austin  v.  Ballard,  84  Kan.  622,  114  Pac.  1085,  holding  pur- 
chaser of  foreclosure  sale  could  transfer  bid  and  deed  oould  be  maae  to 
transferee;  Gest  v.  Packwood,  14  Sawy.  141,  39  Fed.  532,  treating  vendor 
wrongfully  obtaining  sheriff's  deed  as  trustee  for  vendee;  McClure  v. 
Engelhardt,  17  111.  50,  6a  Am.  Dec.  359,  and  Splahn  v.  Gillespie,  48  Ind. 
404,  holding  title  may  pass  under  an  assignment  of  certificate  of  sale,  so 
defective  as  would  not  enable  holder  to  compel  ofOicer  to  execute  a  deed, 
yet  if  he  does  execute  one,  it  will  be  good;  Dodd  v.  Templeman,  76  Tex. 
62, 13  S.  W.  189,  holding  the  order  of  confirmation  only  approves  the  sale 
without  reference  to  the  purchaser;  Hall  v.  Hall,  12  W.  Va.  19,  holding 
commissioner  could  properly  make  deed  to  assignee  of  purchaser;  Whiting 
T.  Beebe,  12  Ark.  554,  arguendo. 

.Distinguished  in  Semple  v.  Bank  of  British  Columbia,  5  Sawy.  98,  Fed. 
Cas.  12,659,  holding  foreign  corporation  prohibited  from  doing  business 
in  this  State  cannot  take  property  by  judicial  sale;  Stults  v.  Brown,  112 
Ind.  372,  2  Am.  St.  Rep.  192,  14  N.  E.  232,  where  the  sale  upon  which 
deed  is  demanded  had  been  conclusively  adjudged  invalid* 


10  Pet.  4ga-481  '  NOTES  ON  U.  S.  REPORTS.  144 

Purchaser  at  jadicial  sale  as  bona  fide  purchaser.  Note,  21  L.  B.  A« 
•  40. 

Supremacy  of  State  or  nation  over  devolution  of  property.    Note,  17 
JLi.  x«.  A*  oo« 

Miscellaneous.  Cited  in  Strother  v.  Lucas,  12  Pet.  448,  9  L.  Ed.  1152; 
Ex  parte  Newman,  9  Cal.  512. 

10  Pet.  480-481,  9  I..  Ed.  502,  JACKSON  ▼.  A8HT0N. 

Supreme  Court  cannot  allow  an  amendment  Inserting  aUegations  of  citizen- 
ship  after  a  term  has  elapsed  since  decree. 

Approved  in  United  States  v.  Chin  Dong  Ying^  229  Fed.  816,  holding 
after  order  dismissing  appeal  from  order  of  deportation,  it  could  not  be  re- 
stored to  docket  at  subsequent  term;  Bank  of  United  States  v.  Moss,  6 
How.  38,  12  L.  Ed.  384,  holding  court  could  not  strike  out  the  judgment 
at  the  next  term  because  of  want  of  jurisdiction;  Phillips  etc.  Const.  Co. 
V.  Seymour,  91  U.  S.  656,  23  L.  Ed.  345,  holding  there  could  be  no  amend- 
ment; Schell  V.  Dodge,  107  U.  S.  630,  27  L.  Ed.  601,  2  Sup.  Ct.  832,  after 
dismissal  of  writ  of  error  court  could  not  at  subsequent  term  alter  its 
judgment  to  one  of  affirmance;  Grames  v.  Hawley,  4  McCrary,  64,  50  Fed. 
320,  holding  an  order  dismissing  a  cause  in  pursuance  of  a  compromise 
cannot  be  reversed  or  changed  after  the'  term ;  Cook  v.  Wood,'  24  111.  298, 
holding,  after  term  has  expired,  court  cannot  set  aside  its  judgment,  but 
may  amend  in  a  mere  matter  of  form;  Fredericks  v.  Davis,  6  Mont.  463, 
13  Pac.  127,  holding  order  at  subsequent  term  by  another  judge  modifying 
final  judgment  is  a  nullity ;  Chambers  v.  Hodges,  3  Tex.  531,'  holding,  after 
close  of  term,  the  court  has  no  further  power  to  revise  decree  except  to 
correct  matters  of  form;  West  v.  Davis,  4  McLean,  242,  Fed.  Cas.  17,422, 
refusing  to  set  aside  a  judicial  sale  for  inadequacy  of  price,  where  no  fraud 
was  alleged.  / 

^fter  case  has  been  dismissed  by  Supreme  Court  for  want  of  jmrisdiction, 
pleadings  lacking  necessary  allegations  of  citizeosblp,  Circuit  Court  might  allow 
amendment,  and,  on  decree  newly  rendered,  it  might  be  again  brought  to 
Supreme  Comrt. 

Approved  in  McKemy  v.  Supreme  Lodge,  180  Fed.  967,  104  C.  C.  A.  117, 
holding  court  had  discretion  to  allow  amendment  to  petition  after  sustain- 
ing demurrer  thereto ;  M'Donald  v.  State  of  Nebraska,  101  Fed.  177,  per- 
mitting substitution  of  name  of  State  as  plaintiff  where  State  treasurer 
in  official  capacity  filed  petition  to  recover  State  moneys ;  Washer  v.  Bullitt 
Co.,  110  U.  S.  562,  28  ii.  Ed.  250,  4  Sup.  Ct.  251,  holding  when  amended 
complaint  demands  a  different  sum,  it  is  to  be  looked  to  as  determining  the 
'question  of  jurisdiction;  In  re  McKibben,  12  Bank.  Reg.  102,  16  Fed.  Cas. 
212,  holding  defective  petition  for  insolvency,  not  making  out  a  case  for 
an  adjudication  amendable;  Heye  v.  Tieman,  12  Fed.  Cas.  90,  when  mis- 
take, through  inadvertence  of  defendant's  attorney,  was  made  in  plea  of 
pxds  darrein  continumnoe)  and  not  discovered  until  trial,  a  repleader  was 


145  . :         LEE  v.  DICK  10  Pet.  482-496 

allowed;  In  re  Vandephoef,  28  Fed.  Cas»  966,  allowing  amendment  where 
petition  omitted  to  state  residence;  Glover  v.  Shepperd,  11  Biss.  579,  15 
Fed.  838,  holding,  if  requisite  citizenship  exists,  court  may  allow  petition 
to  be  amended;  Woolridge  v.  McKenna,  8  Fed.  679,  holding  petition  for 
removal  may  be  amended  in  Federal  court  without  remanding  to  State 
court ;  Warren  v.  Moody,  9  Fed.  673,  holding  that  on  appeal  in  equity  from 
District  Court,  Circuit  Court  can  permit  an  amendment  of  substance;  Hall 
V.  Mobley,  13  Ga.  319,  holding  failure  to  aver  that  defendant  is  a  resident 
of  county  where  suit  is  brought,  amendable;  Coolman  v.  Fleming,  82  Ind. 
122,  holding  petition,  concerning  drainage,  could  be  amended  by  leave  of 
board,  even  as  to  a  jurisdictional  fact;  Bums  v.  Simmons,  101  Ind.  558, 
heading  Circuit  Court  may  ^Uow  amendments  to  petition  in  highway  cases. 
Distinguished  in  Bank  of  Michigan  v.  Niles,  Walk.  Ch.  (Mich.)  '402, 
where  petition  was  presented  for  leave  to  amend  after  decree  sustaining^ 
demurrer  to  bill  had  been  affirmed  by -Supreme  Court,  it  was  denied. 

10  Fet.  482-^96,  9  L.  Ed.  503,  LEE  ▼.  DtCK.  ^ 

Ckiaranty  Is  to  be  constmed  according  to  what  is  fairly  presumed  to  have 
been  the  miderstanding  of  the  parties,  without  any  strict  technical  nicety. 

Approved  in  In  re  Merrill  &  Baker,  186  Fed.  314^  108  C.  C.  A.  390,  con- 
tract considered  and  held  to  be  one  of  guaranty;  McMullen  v.  United 
States,  167  Fed.  462,  93  C.  C.  A.  96,  construing  contract  of  surety,  for  per- 
formance of  building  contract ;  First  Nat.  Bank  v.  Bowers,  141  CaI.  262, 
74  Pac.  860,  construing  guaranty  to  bank  of  ninety  per  cent  of  face  of  all 
drafts  for  oranges  (with  B-L  attached)  drawn  by  certain  company  in  favor 
of  bank  during  certain  orange  season;  Booih  v.  Irving  Nat.  Exch.  Bank, 
116  Md.  ,673,  82  Atl.  654,  construing  guaranty  to  bank  for  extension  o^, 
credit;  Exchange  Nat.  Bank  v.  Pantages,  74  Wash.  485,  46  L.  R.  A.  (N.  S.) 
484,  133  Pac.  1026,  contract  considered  and  held  to  guarantee  payment  of 
note;  Loverin  v.  Bumgamer,  59  W.  Va.  54,  52  S.  E.  1003,  guaranty  to 
enable  purchase  of  goods  on  credit  construed  to  be  for  unconditional  pay- 
ment ;  Bell  V.  Bruen,  1  How.  183,  185,  187,  11  L.  Ed.  95,  96,  and  Lawrence 
v.  McCalmont,  2  How.  450,  11  L.  Ed.  335,  construing  commercial  letters ; 
Hart  V.  Minchen,  69  Fed.  524,  holding  that  the  letter,  in  viei^  of  the  situa- 
tion of  the  parties,  was  a  valid  notice  of  acceptance  of  the  guaranty; 
United  States  v.  Freel,  92  Fed.  301,  construing  contractor's  bond  and  hold- 
ing surety  nbt  discharged  by  immaterial  alteration  in  contract;  White  v. 
Reed,  15  Conn.  467,  holding  guaranty  will  not  be  construed  as  a  continuing 
one  unless  the  language  clearly  indicates  that  was  the  intention  of  the 
parties ;  Hotchkiss  v.  Barnes,  .34  Conn.  34,  91  Am.  Dec.  714,  and  Rindge 
V.  Judson,  24  N.  Y.  69,  construing  guaranty  to  be  a  continuing  one;  Gay 
V.  Ward,  67  Conn.  161,  32  L.  R.  A.  822,  34  AtL  1028,  and  Beers  v.  W'olf, 
116  Mo.  184,^2  S.  W.  621,  both  construing  guaranties;  Menard  v.  Scudder, 
7  La.  Ann.  387,  56  Am.  Dec.  612,  Hooper  v.  Hooper,  81  Md.  169,  48  Am. 
St  Rep.  500,  31  Atl.  510^  and  Locke  v.  McYean,  33  Mich.  477,  construing 
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guaranty  according  to  the  intentions  of  the  parties,  as  manifested  by  its 
terms,  taken  in  connection  with  the  subject  matter;  Standiey  v.  Miles,  36 
Miss.  453,  where  language  of  guaranty  is  doubtful,  the  true  intention 
must  be  obtained  from  accompanying  circumstances;  Rankin  v.  Childs, 
9  Mo.  676,  678  (668,  670),  Smith  v.  Montgomery,  3  Tex.  204,  and  Moore 
V.  Holt,  10  Gratt.  294,  holding  that  the  contract  was  a  guaranty;  Smith 
V.  Dann,  ,6  I^ill,  545,  construing  guaranty  with  reference  to  known  usage  of 
trade;  Roman  v.  Sema,  40  Tex.  319,  holding  letter  was  a  special  contract, 
and  not  negotiable ;  Heckscher  v.  Binney,  3  Wood.  &  M.  341,  I^ed.  Cas.  6316, 
holding  collateral  parol  evidence  is  competent  when  it  does  not  contradict, 
but  merely  explains  the  note. 

Letters  of  credit  as  negotiable  instruments.    Note,  14  Am.  Dec.  421. 

When  guaranty  is  prospective,  the  guarantor  is  entitled  to  notice  tbat  it 
has  been  accepted  or  acted  upon. 

Approved  in  Shows  v.  Steiner,  Lobman  &  Frank,  175  Ala.  368,  57  South. 
702,  holding  notice  not  required  when  contract  recited  sellers  agreed  to 
extend  credit,  and  guarantor,  in  consideration  of  sums  paid,  guaranteed 
payment;  German  Sav.  Bank  v.  Drake  Roofing  Co.,  112  Iowa,  187,  191, 
83  N.  W.  961,  963,  holding  instrument  reciting  that  to  induce  bank  to 
extend  credit  to  principal,  signers  guarantee  to  bank  payment  of  all  in- 
debtedness which  may  accrue  from  principal  to  bank  within  certain  time, 
up  to  certain  sum,  is  mere  offer  of  guaranty  requiring  notice  of  acceptance; 
American  Agricultural  Chemical  Co.  v.  Ellsworth,  109  Me.  197,  83  Atl.  547, 
holding  notice  of  acceptance  not  given  in  reasonable  time ;  Adams  v.  Jones, 
12  Pet.  213,  9  L.  Ed.  1060,  and  Taylor  v.  McClung,  2  Houst.  38,  reaffirming 
rule ;  Davis  v.  Wells,  104  U.  S.  163,  26  L.  Ed.  688,  restricting  rule  to  where 
instrument  is  merely  an  offer  of  guaranty;  Lewis  v.  Brewster,  2' McLean, 
24,  Fed.  Cas.  ^318,  Lawson  v.  Townes,  2  Ala.  375,  and  Case  v.  Luse,  28 
Iowa,  529,  holding  declaration  must  aver  that  notice  of  dishonor  of  notes 
wa^  given  to  guarantor;  Walker  v.  Forbes,  25  Ala.  147,  60  Am.  Dec.  501, 
Fay  V.  Hall,  25  Ala.  710,  Craft  v.  Isham,  13  Conn.  37,  and  Montgomery  v. 
Kellogg,  43  Miss.  492,  5  Am.  Rep.  510,  all  holding  proposal  to  guarantee 
a  bill  must  be  accepted  before  guarantor  is  bound;  Milroy  v.  Quinn,  69 
Ind.  412,  35  Am.  Rep.  231,  where  guaranty  is  collateral,  and  the  amount 
of  the  future  debt  uncertain,  want  of  notice  of  acceptance  will  discharge 
guarantor;  Kincheloe  v.  Holmes,  7  B.  Mon.  9,  46  Am.  Dec.  46,  Lachman  v. 
Block,  47  La.  Ann.  513,  28  L.  R.  A.  265,  17  SoutK  156,  and  Kay  v.  Allen, 
9  Pa.  St.  321,  to  authorize  recovery  upon  a  general  letter  of  cre<}it  notice 
to  guarantor  within  reasonable  time,  that  credit  was  given,  is  necessary; 
Menard  v.  Scudder,  7  La.  Ann.  388,  56  Am.  Dec.  614,  Rankin  v.  Childs,  ^ 

9  Mo.  681  (673),  Central  Sav.  Bank  v.  Shine,  48  Mo.  465,  8  Am.  Rep.  117, 
Wardlaw  v.  Harrison,  11  Rich.  630,  and  Mayfield  v.  Wheeler,  37  Tex.  260, 
all  holding  that  in  case  of  prospective  or  continuing  guaranty,  creditor 
must  sho^  that  he  notified  guarantor  of  his  acceptance;  Howe  v.  Nickels, 
22  Me.  178,  holding,  if  want  of  notice  has  operated  injuriously  to  guarantor, 
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it  was  not  given  within  a  reasonable  time,  and  he  is  relieved  from  liability, 
pit>  tanto,  of  such  loss;  Montgomery  v.  Kellogg,  43  Miss.  495,  5  Am.  Rep. 
512,  holding  the  notice  was  sufficient;  Skofield  v.  Haley,  22  Me.  166,  88 
AsL  Dec.  808,  declaring  that  cases  of  g^uaranty  are  scarcely  to  be  assimi- 
lated to  those  of  indorsers,  as  to  demand  and  notice. 

Distinguished  in  Wildes  v.  Savage,  1  Story,  32,  Fed.  Cas."  17,653,  hold- 
ine^  rule  does  not  apply  where  agreement  to  accept  is  contemporaneous 
with  the  guaranty;  Mathews  v.  Chrismah,  12  Smedes  &  M.  598,  51  Am.  Dec. 
127»  holding  instrument  was  not  a  ''guaranty,"  but  an  original  undertaking, 
and  no  notice  was  necessary ;  Wilcox  v.  Draper,  12  Neb.  141,  142, 10  N.  W. 
580,  holding  a  direct  promise  of  guaranty  requires  no  notice  of  acceptance ; 
Powers  V.  Bumcratz,  12  Ohio  St.  278,  holding  no  notice  to  guarantor  of 
aeceptance  is  necessary  in  case  of  an  absolute  g^ai)|inty. 

Notice  of  acceptance  to  guarantor.    Note,  89  Am.  Rep.  222;  228. 

Necessity   for   notice   of   aeceptance   to   bind   guarantor.    Note,    16 
li.  R.  A.  (N.  8.)  371,  877. 

Wliere  guaranty  is  of  specific  existing  demand  by  promissory  note,  and 
guaranty  is  given  upon  the  note  itself  or  with  reference  t^lt,  no  notice  is  neces- 


Cited  in  Donley  v.  Camp,  22  Ala.  66£),  58  Am.  Dec.  276,  and  Baker  v. 
Kelly,  41  Miss.  705,  98  Am.  Dec.  278,  holding  when  suit  is  brought  upon  an 
unconditional  guaranty  of  a  promissory  note,  notice  is  not  necessary; 
Lane  v.  Levillian,  4  Ark.  85,  87  Am.  Dec.  771,  upon  a  guaranty  after  note 
has  become  due,  surety  is  held  without  notice. 

auaruity  construed  in  connection  with  accompanying  letter  and  held  to 
gnaxaatee  not  only  bUl  for  two  thousand  dollan,  but  larger  bill  to  extent  of  two 
thousand  doUars. 

Approved  in  Aetna  Life  Ins.  Co.  v.  Frierson,  114  Fed.  61,  holding  letter 
from  insurance  agent  to  company  accompanying  application  and  explaining 
matter  fully  was  part  of  application;  Donnelly  v.  Newbold,  94  Md.  224,  50 
Atl.  515,  holding  where  language  of  guaranty  could  be  construed  as  creat- 
ing either  original  or  collateral  undertaking  on  part  of  defendant,  it  should 
receive  construction  which  would  carry  out  intent  of  parties  as  shown  by 
evidence. 

Miscellaneous.    Cited  in  Graves  v,  Scott,  23  La.  Ann.  692. 

/ 
10  Pet.  497-506,  9  la.  Ed.  508,  BBOWN  v.  SWA17N. 

Bill  of  discovery  Is  a  bill  to  discover  facts  which  cannot  be  proved  ac- 
cording to  the  existing  forms  of  procedure  at  law. 

Cited  in  Drexel  v.  Bemey,  14  Fed.  268,  where  facts  disclosed  by  bill 
'v^ould  avail  as  a  defense  to  an  action  at  law,  which  is  sought  to  be  re- 
strained, and  complainant  is  not  entitled  to  a  discovery,  the  bill  is 
demurrable. 


/ 
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/ 
Right  to  disQovery  by  bill  where  statutes  provide  for  examination  of 
party  before  trial.    Note,  24  L.  B.  A.  189. 

Bill  of  discovery  should  charge  that  facts  are  known  to  th^  defendant,  and 
ought  to  be  disclosed  by  him,  and  that  complainant  is  unable  tjo  prove  them  by 
other  testimony. 

Approved  in  Larkey  v.  Gardner,  105  Va.  721,  54  S.  E.  887,  following  rule ; 
Tl^e  Eros,  224  Fed.  195,  refusing  bill  of  discovery  where  complainant  had 

'  originals  or  copies  of  papers  desired,  and  facts  to  be  learned  could  be 
learned  by  deposition;  Rosenberger  v.  Shubert,  182  Fed.  418,  granting  mo- 
tion to  require  production^of  books ;  Owyhee  Land  &  Irr.  Co.  v.  Tautphaus, 
109  Fed.  549,  holding  under  Rev.  Stats.,  §  724,  before  defendant  can  be  held 
in  default  for  failure  to  produce  writings,  court  must  have  determined 
that  evidence  so  sought  is  pertinent  to  issues  and  ought  to  be  produced, 
and  have  made  an  order  for  its  production,  which  has  been  disobeyed; 
Logan  V.  Ballard,  61  W.  Va.  628,  57  S.  E.  144,  holding  hill  under  section 
3432,  Code  of  1906,  for  relief  against  judgment  was  for  discovery  and  relief, 
and  must  contain  averments  for  discovery;  dissenting  opinion  in  Wright 
V.  Superior  Court,  1^  Cal.  479,  73  Pac.  150,  majority,  holding  where  action 
pending  in  one  Superior  Court  another  court  cannot  entertain  bill  of  dis- 

vcovery  and  enjoin  proceedings  in  first  suit,  except  to  prevent  multiplicity 
of  suits ;  Bell  v.  Pomeroy,  4  McLean,  58,  59,  Fed.  Cas.  1263,  holding  it  is  no 
suiBcient  ansv^er  to  bill  to  say  that  a  third  person  can  prove  the  facts; 
Galrrison  v.  Markley,  10  Fed.  Cas.  53,  where  complainant  knows  what  the 
goods  transferred  in.  fraud  of  the  bankrupt  act  consisted  of,  he  cannot 
claim  equity  jurisdiction  on  the  ground  of  discovery;  Rindskopf  v.  Platto, 
29  Fed.  132,  holding  bill  for  discovery  in  aid  of  an  action  at  law  cannot 
be  maintained  where  full  discovery  may  be  compelled  by  examination:. of 
the  adverse  party  as  a  witness  in  the  suit  at  law ;  Oliver  v.  Palmer,  11  Gill 
&  J.  445,  and  Carroll  v.  Farmers  &  Merchants'  Bank,  Harr.  Ch.  (Mich.)  203, 
holding  bill  insufficient ;  Whitesides  v.  Lafferty,  9  Humph.  30,  holding  bill  of 
discovery  must  allege  contents  of  such  article  could  not  be  proved  by  other 
evidence ;  Jacksonville  etc.  Ry.  Co.  v.  Peninsular  Land  etc.  Co.,  27  Fla.  62, 
17  L.  B.  A.  43,  9  South.  665,  'not  deciding  whether  statute  authorizing  in- 
terrogatories in  an  action  at  law  does  away  with  equity  practice  for  obtain- 
ing discovery. 

Distinguished  in  Colgate  v.  Compagnie  Francaise  etc.,  23  Blatchf.  90,. 
23  Fed.  84,  holding  bill  of  patent  of  discovery,  in  aid  of  suit  at  law  for 
infringement,  will  lie  where  it  avers  the  article  used  by  the  defendant  is 
telegraph  cable  under  water  and  not  open  to  inspection. 

If  the  matter  nought  by  the  discovery  Is  denied  by  the  answer,  thei  bill  must 
be  dismissed. 

Cited  in  Buzard  v.  Houston,  119  U.  S.  354,  30  L.  Ed.  454,  7  Sup.  Ct.  253, 
and  Home  Ins.  Co.  v.  Stanchfield,  2  Abb.  (U.  S.)  5,  1  Dill.  430,  Fed.  Ca§. 
6660,  where,  discovery  is  the  ground  of  equity  jurisdiction,  if  the  discovery 
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fails^  tbe  bill  rnu^t  be  dismissed;  Walker  v.  Bro^n,  58  Fed,  28,  dismissing 
bill  jof  discovery  when  answer  fully  showed  wherpabonts  of  the  bonds.  .  . 

He  who  in  eqtilty  seeks  relief  from  nsory  must  offer  to  pay  principal  and 
legal  interest.  '       .  ^ 

Cited  in  Stanley  v.  Gadsby,  10  Pet  521,  9  L.  Ed.  518,  reaffirming  main 
case;  Cowman  y^  Sedgwick,  1  Hoff.  Ch.  65,  decreeing  delivery  of  a  note 
given  as  security  on  a  usurious  loan,  and  retained  as  security  for  usurious 
interest,  principal  and  legal  interest  having  been  paid;  Yardley  v.  New 
York  Guarantjy;  Co.,  1  Flipp.  558,  Fed.  Gas.  18,125,  arguendo. 

one  suffering  Judgment  at  law  to  be  taken  against  him,  though  he  might 
liavB' pleaded  usury,  will  not  he  entitled  to  bill  of  discovery,  eq;>ecially  when 
Inr  does  so  without  making  a  defense  of  the  usury  at  law  and  avers  neither 
surprise,  fraud^nor  ignorance  of  the  facts. 

Approved  in  Scotten  v.  Rosenblum,  231  Fed.  359,  holding  party/ to  action 
at  law  could  not  apply  for  discovery  after  judgment  in  absence  of  accident, 
surprise  or  fraud ; 'Miller  v.  Gaskins,  1  Smedes'&  M.  Ch.  525,  holding  igno- 
rance of  the  defense  was  not  sufficient  excuse  for  equity  to  grant  relief; 
Thomas  v.  Phillips,  4  Smedes  &  M.  426,  holding  after  judgment  at  law, 
defendant  has  no  right  to  come  into  equity  unless  for  some  reason  pre- 
venting his  defense  at  law,  without  negligence  oh  his  part,  even  though 
contrtict  was  unconstitutional;  McRavenv.  Forbes,  ^  How.  (Miss.)  575, 
holding  chancery  will  n6t  relieve  against  u^ury  when  defense  could  have 
been  made  at  law ;  Green  v.  Massfe,  21  Gratt.  359,  hbldi|ig  defendant  can- 
not go  into  equity  for  discovery  and  relief  against  the  judgment  after  it 
has  been  rendered;  Davis  v.  Tileston,  6  How.  120,  12  L.  Ed.  ^69,  and  Arm- 
strong V.  Wilson,  19  W.  Va.  115,  both  arguendo;  Alger  v.  Anderson,  92 
Fed.  709,  712,  distinguishing  between  legal  and  equitable  relief. 

Relief  in  equity,  other  than  appellate  proceedings,  against  judgments, 
decrees  a^  other  judicial  determinations.  Note,  54  Am.  St«  Rep. 
227. 

Jurisdiction  of  equity  to  grant  affirmative  relief  against  usurious  con- 
.   tract.,  Note,  2  Ann.  Gas.  913. 

Injunction  against  judgments  by  confession.    Note,  80  L,  R.  A.  239. 

Injunction  against  judgments  for  defenses  existing  prior  to  rendition. 
Note,  81  L.  B.  A.  761. 

Equitable. jurisdiction  as  to  injunctions  against  judgments.  Note,  82 
L.*  B.  A.  825. 

10  Fet.  507-520,  9  L.  Ed.  612,  COLTTMBIA  DTS.  00.  ▼.  LAWBENGE. 

insurance  is  a  strictly  personal  contract  and  mortga^^ee  has  no  claim  to  the 
iMpefit  of  a  poUcy  m^Lein^tten  for  ^  mortgagor. 

Approved  in  Farmers'  Loan  etc.  Co.  v.  Peun  Plate  Glass  Ca.,»i86  U.  S. 
453,  46  If.  Ed.  1246,  22  Sup.  Ct.  849,  hoMing  no  obligation  to  insure  for 
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benefit  of  mortgagee  restis  on  purchaser  of  property  subject  to  mortgage 
which  provides  that  sale  of  mortg^aged  premises  shall  operate  as  satisfac- 
tion of  mortgage  indebtedness  and  all  covenants  therein  contained  and 
mortgagor  obliged  to  effect  such  insurance,  affirming  103  Fed.  151,  156; 
In  re  Balsier,  215  Fed.  135,  holding  judgment  creditor  of  bankrupt  having 
lien  on  realty  did  not  have  superior  claim,  to  proceeds  of  fire  policy  on 
realty;  Healey  Ice  Mach.  Co.  v.  Green,  181  Fed.  895,  holding  rule  applied 
to  holder  of  mechanic's  lien;  In  re  West  Norfolk  Lumber  Co.,  112  Fed. 
763,  holding  proceeds  of  policy  which  has  been  pledged  by  owner  of  prop- 
erty to  secure  debt  exceeding  amount  o^  such  proceeds  is  no  part  of  debtor's 
estate  but  belongs  to  pledgee  and  other  creditors  can  claim  no  interest 
therein;  Spalding  etc.  v.  Miller,  103  Ky.  413,  45  S.  W.  464,  holding  where 
life  tenant  insures  life  interest  for  amount  equal  to  value  of  fee,  without 
thereby  intending  to  protect  remainderman,  no  trust  results«for  benefit  of 
remainderman ;  Carpenter  v.  Providence- Washington  Ins.  Co.,  16  Pet.  503. 19 
L.  Ed.  1048,  holding  policies  of  insurance  are  special  agreements  ^with  insurer 
for  his  loss,  and  not  the  loss  of  grantee,  mortgagee,  creditor,,  etc. ;  The  City  of 
Norwich,  118  U.  S.  494,  30  L.  Ed.  144,  6  Sup.  Ct.  1157,  holding  that  insur- 
ance is  no  part  of  the  owner's  interest  in  the  ship  or  freight,  and  does  f 
not  enter  into  the  amount  for  which  the  owner  is  liable;  Northern  T.  Co. 
V.  Synder,  76  Fed.  38,  46  U.  S.  App.  179,  that  leaAe  gives  an  equitable  lien 
for  rent  on  the  machinery  does  not  render  lessee  trustee  for  lessor  so  that 
insurance  will  inure  to  his  benefit ;  Ryan  v.  Adamson,  57  Iowa,  31, 10  N.  W. 
288,  holding  mortgagee  could  not  be  subrogated  to  rights  of  mortgagor 
under  the  policy  of  insurance;  Spalding  v.  Miller  (Ky.),  45  S.  W.  464, 
holding  remainderman  has  no  interest  in  insurance  procured  by  life  tenant ; 
Donnell  v.  Donnell,  86  Me.  522,  30  Atl.  68,  holding  attaching  creditor  has 
no  right  to  insurance  of  debtor;  King  v.  State  Mutual  Fire  Ins.  Co.,  7 
Cush.  5,  54  Am.  Dec.  686,  holding  mortgagee,  insuring  his  interest,  is  en- 
titled, in  case  of  loss  by  fire  before  payment  of  mortgage  debt,  to  recover 
the  insurance;  Harrison  v.  Pepper,  166  Mass.  289,  55  Am.  St.  Eep.  405, 
S3  L.  B.  A.  241,  44  N,  E.  223,  holding  that  in  the  absence  of  agreement, 
life  tenant  is  not  bound  to  insure  for  benefit  of  the  remainderman ;  Sauner 
V.  Phoenix  Ins.  Co.,  41  Mo.  App.  486,  holding  executor  was  proper  party 
to  maintain  an  action  on  policy,  but  he  was  a  mere  trustee;  Springfield 
Fire  &  M.  Ins.  Co.  v.  Allen,  43  N.  Y.  394,  397,  3  Am.  Rep.  718,  716,  where 
owner,  by  a  transfer  of  the  property,  forfeited  the  policy,  he  was  not  en- 
titled to  have  insurance  paid  to  mortgagee,  applied  in  satisfaction  of  the 
mortgage,  policy  contained  the  clause  "loss,  if  any,  is  payable  to  the  mort- 
gagee"; Hastings  v.  Weschester  Fire  Ins.  Co.,  73  N.  Y.  152,  holding  mort- 
gage clause  operated  as  an  independent  assurance  of  the  mortgagee's 
interest,  free  from  the  conditions  imposed  upon  the  owner;  McDonald  v. 
Black,  20  Ohio,  193,  65  Am.  Dec.  451,  holding  insurance  does  not  pass  to 
purchaser  of  property ;  Plimpton  v.  Farmers'  Mutual  Ins.  Co.,  43  Vt.  500, 
5  Am.  Rep.  299,  holding  one  having  acquired  title  by  levy  of  execution, 
"is  not  entitled  to  insurance  in  case  of  fire. 


151  COLUMBIA  INS.  CO.  v.  LAWRENCE.      10  Pet.  507-^20 

Distinguished  in'Gleason  v.  First  Nat.  Bank  of  Lapeer,  13  Fed.  720, 
where  policy  was  payable  to  creditor. 

Insurable  interest  of  trustee.    Note,  20  Am.  Dec.  615* 

Insurance  by  mortgagee.    Note,  64  Aif .  Dec.  698. 

Fire  insurance  as  security  for  a  mortgagee  or  other  lienholder.    Note, 

135  Am.  St.  Rep.  744. 
Undivided  interest  of  insured  as  complete  or  full  ownership.    Note, 

18  L.  B.  A.  481. 

Mortgagee's  rights  to  insurance  taken  in  mortgagor's  name.    Note,  25 
L.  B.  A.  805. 

Insurable  interest  in  property.    Note,  13  £•  R.  0.  214* 

The  obtaining  of  the  magistrate's  certificate  of  loss  is  a  condition  precedent 
to  insored's  rl^t  of  action. 

Approved  in  St.  Paul  Fire  etc.  Ins.  Co.  v.  Mittendorf,  24  OkL  655,  28 
L  R.  A.  (N.  S.)  651,  104  Pac.  356,  holding  proof  of  loss  waived;  Perry 
V.  Phoenix  Assur.  Co.,  8  Fed.  645,  and  Donahue  v.  Windsor  County  etc. 
Ins.  Co.,  56  Vt.  379,  holding  declaration  failing  to  aver  specific  perform- 
ance of  conditions  precedent  is  demurrable;  Aetna  Ins.  Co.  v.  People's 
Bank,  62  Fed.  226,  8  U.  S.|App.  554,  holding  there  could  be  no  recovery 
on  policy  where  certificate  furnished  was  improperly  secured ;  Northwestern 
Ins.  Co.  v.  Atkins,  3  Bush,  333',  96  Am.  Dec.  242,  Gies  v.  Bechtner,  12 
Minn.  285,  and  McCann  v.  Aetna  Ins.  Co.,  3  Neb.  207,  all  holding  that 
assured  must  substantially  comply  with  the  conditions  set  forth  in  the 
policy  before  his  right  of  action  accrues ;  Johnson  v.  Phoenix  Ins.  Co.,  112 
Mass.  52,  17  Am.  Rep.  67,  holding  the  production  of  the  certificate,  unless 
waived,  is  a  condition  precedent  to  the  right  to  sue;  Lane  v.  St.  Paul  Fire 
&  M.  L  Co.,  50  Minn.  230, 17  L.  R.  A.  199,  52  N.  W.  650,  holding  inability 
of  insured  to  furnish  certificate  because  of  refusal  of  magistrate  to  giye 
it  will  not  excuse  him ;  Sims  v.  State  Ins.  Co.,  47  Mo.  60,  4  Am.  Rep.  313, 
holding  certificate  sworn  to  by  agent  in  possession  of  the  property  and 
with  whom  the  company  had  M  his  dealings  is  sufficient;  dissenting  opin- 
ion in  Chism  v.  Schipper,  51  N.  J.  L.  20,  16  Atl.  321,  majority  h|olding, 
when  building  contract  provided  that  decision  of  architect  should  be  con- 
clusive as  to  propriety  of  work,  fraud  in  his  decision  may  be  set  up  in  suit 
on  the  eontract;  Kelly  v.  Sun  F.  Office,  141  Pa.  St.  21,  23  Am.  St.  Rep.| 
258,  21  Atl.  448,  argue|^do. 

Failure  of  company  to  object  that  magistrate's  certificate  of  loss  was  not 
produced  wltliin  a  reasonable  time,  or  to  notify  insured  that  the  certificate  first 
produced  was  defective,  should  be  regarded  as  waiver,  and  delay  of  five  years 
hefore  filing  second  certificate  was  held  not  unreasonable  under  circimistaBces 
of  this  ease. 

Approved  in  Audette  v.  LUnion  St.  Joseph,  178  Mass.  115,  59  N.  E.  668, 
holding  where  by-laws  of  benefit  sdciety  provided  that  no  sick  member 
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should  receive  benefits  without  producing  sworn  certificate  of  physician, 
fact  that  attending  physician  refused  to  give  swoiin  statement  because  he 
had  conscientious ,  scruples  against  oath  did  not  excuse  compliance  with 
by-law ;  St.  Paul  Fire  etc.  Ins.  Co.  v.  Griffin,  33  Okl.  iSl,  124  Pac.  302, 
holding,  stipulation  for  proof  of  loss  waived  by  retaining  defective  proofs 
made  without  j^pecific  objection;  Tayloe  v.  Merchants'  Fire  Ins,  Co.,  9 
How.  404, 13  L.  Ed.  192,  holding  company  waived  furnishing  of  preliminary 
proofs  by  refusing  to  issue  a  policy  and  denying  their  responsibility  alto- 
gether; Unthank  v.  Travelers'  Ins.  Co.,  4  Biss.  361,  Fed.  Cas.  16,795,  and 
McMasters  v.  Western  Mutual  Ins.  Co.,  25  Wend.  382,  where  company 
refused  to  pay  on  other  grounds  than  the  omission  of  such  notice,  this  con- 
dition was  thereby  waived;  Byrne  v.  Rising  Sun  Ins.  Co.,  20^  Ind.  106, 
holding  failure  of  company  to  object  to  defect  in  certificate  was  a  waiver; 
Kenton  Ins.  Co.  v.  Downs,  90  Ky.  243,  13  S.  W.  883,.  holding,  upon  appeal, 
it  was  too  late  to  raise  objection  that  suit  was  brought  contrary  to  stipu- 
lation in  the  policy;  Wightman  v.  Western  M.  &  F.  Ins.  Co.,.  8  Rob.  (La.) 
448,  holding  that  clause  requiring  preliminary  proof  is  always,  construed 
liberally;  American  Ins.  Co.  v.  Mahone,  56  Miss.  189,  holding  failure  of 
company  to  give  notice  of  defective  proof  of  death  is  a  waiver;  Continental 
Ins.  Co.  V.  Lippold,  3  Neb.  395,  396,  holding  giving  ;notice  of  loss,  within 
a  reasonable  time,  is  all  that  can  be  demanded;  Jones  v.  Mechanics'  Fire 
Ins.  Co.,  36  N.  J.  L.  36,  18  Am.  Rep.  411,  Stdte  Ins.  Co.  v.  Maackens,  38 
N.  J.  L.  569,  Girard  Life  Ins.  Co.  v.  Mut.  Life  Ins.  Co.,  97  Pa.  St.  24,  and 
West  R.  Ins.  Co.  v.  Sheets,  26  Gratt.  860,  865,  865,  aU  holding  that  the 
silence  of  the  company  was  a  waiver  of  defects  in  preliminary  proofs; 
Aetna  Fire  I.  Co.  v.  Tyler,  16  Wend.  402,  SO  Am.  Dec.  98,  arguendo. 

Distinguished  in  Keenan  v.  Missouri  State  etc.  Ins.  Co.,,  12  Iowa,  137, 
holding  mere  silence  of  company  on  receiving  an  insufficient  account  did 
not  amount  to  a  waiver.  .    ^     • 

Insurance—Necessity  for  and  waiver  of  magistrate.    Note,  2^  Am.  St. 
Bep.  259. 

Facts  being  admitted,  what  ia  a  reasonable  time  for  the  production  of  the 

certificate  of  loss  la  a  question  of  law. . 

•     < 

Approved  in  Berry  Broi^.  v.  Fairbanks,  Morse  &  Co.,  51  Tex.  Civ.  560, 
122  S.  W.  428,  holding  provision  in  contract  to  ship  ''as  soon  as  possible" 
meant  in  reasonable  time;  Gauche  v.  London  &  L.  Ins.  Co.,  4  Woods,  112, 
10  Fed.  354)  where  there  is  no  evidence  of  waiver  of  proof  of  loss,  other 
question  of  the  sufficiency  of  proof  of  loss  is  one  df  law;  Ryan  v.  Spring- 
field Fire  &  M.  Ins.  Co.,  46  Wis.  675,  1  N.  W.  428;  where  all  the  facts  are 
found  or  tmdisputed,  the  question  of  materiality  in  such  representations 

is  for  the  court!  •  ^ 

,^»    .  .        •    •        ■• 

It  is  a  question  for  the  Jury  whether  the  nondiscloaore  of  Insured's  interest 

was  material  to  t|ie  riskp 

Cited  in  Pennsylvania  Mut.  L.  Ins.  Co,  v.  Mechanics'  S.  B.  &  F.  Co.,  72 
Fed.  431,  37  U.  S.  App.  724,  38  L.  R.  A.  64,  State  Ins.  Co.  v.  DuBois,  7 
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Colo.  App.  224,  44  Pac.  769,  and  Franklin  Fire  I.  Co.  v.  Coates,  14  Md. 
298,  299,  declaring  that  the  question  of  the  materiality  of  a  ^act  in  respect 
to  which  false  statements  have  been  made  is  always  for  the  jury;  Phenix 
Ins.  Co.  V.  Stocks,  149  III.  335,  36  N.  E.  412,  holding  parol  evidence  admis-^'^ 
sible  to  show  that  answers  to  questions  were  filled  by  agent  with  knowledge 
of  facts. 

When  naltare  of  Interest  of  Insured  In  property  Is  material  to  risk,  mis- 
rqiiresentation  or  concealment  of  it  will  avoid  policy.  It  is  material  when  in- 
surer would  not  have  written  policy  at  all  had  he  known  the  true  state  of  title. 
Approved  in  Goorbei^g  v.  Western  Assurance  Co.,  150  Cal.  516,  119  Am. 
St.  Rep.  246,  11  Ann.  Gas.  801,  10  L.  B.  A.  (N.  S.)  87Q,  89  Pac.  132,  hold- 
ing misrepresentation  as  to  title  of  land  on  which  insured  building  and 
contents  stood  avoided  policy  in  entirety;  Smith  v.  American  Automobile 
Ins.  Co.,  188  Mo.  App.  303,  175  S.  W.  115,  holding  misrepresentation  as 
to  age  of  insured  automobile  avoided  policy;  Clark  v.  Manufacturers'  Ins. 
Co.,  8  How.  248,  12  L.  Ed.  1066,  and  Clark  v.  Manufacturers'  Ins.  Co.,  2 
Wood.  &  M.  481,  489,  493,  Fed.  Cas.  2829,  holding,  if  a  representation  was 
made  that  "no  lamps  were  used,''  their  use  would  render  policy  void; 
Howard  Fire  Ins.  Co.  v.  Chase,  5  WalL  615,  18  L.  Ed.  526,  it  being  imma- 
terial to  the  company  whether  the  person  appointed  to  receive  the  money 
retained  it  or  paid  it  to  trustees,  it  cannot  complain  that  character  of  tho 
interest  was  not  incorporated  in  the  policy;  Waller  v.  Northern  Assur- 
ance Co.,  2  MeCrary,  640, 10  Fed.  235,  holding  it  was  the  duty  of  one  hold- 
ing only  a  lien  to  disclose  the  nature  of  his  interest,;  Fidelity  &  Casualty 
Co.  V.  Alport,  67  Fed.  463,  28  U.  S.  App.  393^  holdinjg  recovery  cannot  be 
defeated,  unless  the  statements  are  found  to  be  both  material  and  untrue ; 
Liberty  Ins.  Co.  v.  Boulden,  96  Ala.  512,  11  South.  772,  whei^  one  held 
land  under  a  bond  to  give  him  full  title,  and  policy  required  a  fee,  policy 
was  avoided;  Fireman's  Fund  Ins.  Co.  v.  Barker,  6  Colo.  App.  541,  41 
Pac.  515^  holding  failure  to  mention  the  existence  of  a  chattel  mortgage 
on  property  rendered  policy  void;  Illinois  Mutual  Ins.  Co.  v.  Marseilles 
Mfg.  Co.,  1  Gilm.  266,  holding  omission. to  state  in  their  application  that 
they  have  an  unencumbered  fee  is  a  warranty  that  they  have,  and  proof  . 
that  such  condition  has  been  complied  with  is  a  precedent  to  recovery ; 
Indiana  Ins.  Co.  v.  Brehm,  88  Ind.  582,  holding  false  statement  in  appli- 
cation that  there  were  no.  encumbrances  on  ihfe  property  will  avoid  the 
policy;  Adema  v.  Lafayette  Fire  Ins^  Co.,  36  La.  Ann.  664,  when  policy 
contains  a  condition  requiring  true  title  to  be  set  f orth,  a  failure  to  do  so 
vitiates  policy;  HiU  v.  Lafayette  Ins.  Co.,  2  Mich,  485,  where  insured 
omitted  to  disclbse  fact  of  pending  litigation  ^affecting  premises,  it  did 
not  vitiate  the  policy;  Franklin  Fire  Ins.  Co.  v.  Martin,  40  N.  J.  L.  571, 
29  Am.  Bep.  273,  holding  party  in  possession,  under  a  valid  contract  for 
a  conveyance,  is  not  guilty  of  a  misrepresentation  which  will  avoid  policy, 
if  in  application  he  describes  the  property  as.  his,  unless  there  be  a  con- 
dition requiring  the  true  state  of  the  title,  to  be  disclosed;  Catron  v. 
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Tennessee  Ins.  Co.,  6  Humph.  182,  holding,  if  insured  represfcnts  his  inter* 
est  to  be  greater  than  it  id,  policy  is  void. 
Distingoishecl  in  Lycoming  Fire  Ins.  Co.  v.  Haven,  95  U.  S.  248,  24  L.  Ed. 
^  476,  where  there  were  no  misrepresentations  of  material  facts;  Commercial 
Fire  Ins.  Co.  v.  Allen,  80  Ala.  577,  1  South.  206,  the  erection  of  a  party- 
wall  does  not  show  that  interest  of  insured  is  other  than  sole  owner,  as 
stated  in  answer  to  questions;  Hartman  v.  Keystone  Ins.  Co.,  21  Pa.  St. 
477,  it  being  provided  that  any  untrue  allegation  made  in  effecting  the  in- 
surance would  avoid  the  policy,  held,  representation  by  slave-taker  that 
he  was  a  i^armer  avoided  it. 

Insurance — ^Innocent  represeiftation  of  amount  of  encumbrance.    Note, 
85  Am.  Rep.  630. 

Lobs  by  fire,  occasioned  by  the  negligence  of  tbe  assured  or  Us  servants, 
without  ftaud  or  design,  is  within  the  policy,  and  the  underwriters  axe  liable. 

Approved  in  Beavers  v.  Security  etc.  Ins.  Co.,  76  Ark.  598,  90  8.  W. 
]4,  where  policy, did  not  exempt  liability  for  loss  of  insured's  negligence, 
it  was'  error  to  charge  that  insurer  not  liable  if  loss  occurred  through 
negligence  of  insured  or  was  result  of  his  own  wrong;  Livestock  Ins.  Assn. 
^  V.  Edgar,  56  Ind.  App.  496,  105  N.  E.  643,  holding  where  horse  had  broken 

leg,  fact  that  owner,  on  being  advised  horse  was  incurable,  killed  it,  did 
not  avoid  policy  of  insurance;  Wertheimer-Swartz  Co.  v.  United  States 
Casualty  Co.,  172  Mo.  149,  95  Am.  St.  Rep.  508,  72  S.  W.  638,  construing 
clause  that  in  event  of  loss  assured  shall  immediately  protect  property 
from  further  damage;  Waters  v.  Merchant^'  Louisville  Ins.  Co.,  11  Pet. 
221,  224,  9  L.  Ed.  695,  696,  holding,  whether  the  risk  of  barratry  is  taken 
or  not,  a  loss  whose  proximate  cause  was  a  peril  insured  against,  is  within 
the  policy,,  though  remotely  occasioned  by  the  negligence  of  the  mast^ 
^d  the  crew;  Orient  Ins.  Co.  v.  Adams,  123  U.  S.  72,  73,  31  L.  Ed.  66, 
8  Sup.  Ct.  71,  Waters  v.  Merchants'  Ins.  Co.,  1  McLean,  279,  280,  Fed. 
Cas.  17,266,  Williams  v.  N.  E.  M.  Marine  Ins.  Co.,  3  Cliff.  248,  Fed.  Cas. 
37,731,  Levi  v.  New  Orleans  Ins.  Assn.,  2  Woods,  65,  Fed.  Cas.  8290, 
Schultz  V.  Pacific  Ins.  Co.,  14  Fla.  107,  116,  Qeoigia  Ins.  etc,  Co.  v.  Daw- 
son, 2  Gill,  370,  St.  Louis  Ins.  Co.  v.  Glasgow,  8  Mo.  716,  717,  41  Am. 
Dec.  665,  667,  and  Hume  v.  Insurance  Co.,  23  S.  C.  204,  all  holding  that 
the  misconduct  of  the  master  of  a  vessel  will  not  defeat  a  recovery  on  the 
policy  when  the  proximate^ cause  of  the  loss  is  a  peril  covered  by  it;  Sher-' 
wood  V.  General  Mutual  Ins.  Co.,  1  Blatchf.  256,  Fed.  Cas.  12,776,  Hale  v. 
Washington  Ins.  Co.,  2  Story,  184,  190,  Fed.  Cas.  5916,  Nelson  v.  Suffolk 
Ins.  Co.,  8  Cush.  496,  64  Am.  Dec.  779,  Matthews  v.  Howard  Ins.  Co.,  11 
N.  Y.  21,  and  Street  v.  Augusta  Ins.  Co.,  12  Rich.  18,  76  Am.  Dec  716, 
all  holding  underwriters  liable,  though*  collision  caused  by  ne^igenee  and 
misconduct  of  insured  vessel;  Phoenix  Ins.  Co.  v.  Erie  &  W.  Transporta- 
tion Co.,  10  Biss.  34,  Fed.  Cas.  11,112,  where  the  proximate  cause  of  loss 
was  a  peril  of  navigation,  but  the  remote  cause  was  the  negligence  of  the 
carrier,  t)ie  insurer  was  not  subrogated  to  their  rights  against  the  carrier; 
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Northwest  Transportation  Co.  v.  Boston  Marine  Ins.  Co.,  41  Fed.  805, 
where  stranded  vessel  is  voluntarily  scuttled  to  save  her  frcmi  a  storm 
rising  after  she  had  been  stranded,  the  proximate  cause  of  the  loss  is  the 
storm  i  Stephens  v.  Southern  Pacific  Co.,  109  Cal.  94,  50  Am.  St.  Rep.  23,  29 
It.  B.  A«  755,  41  ^ae.  786,  holding  covenant  that  railroad,  lessor,  shall  not 
be  liable  for  damage  by  fire  caused  by  its  engines  is  not  opposed  to  public 
poUcy ;  Holdom  v.  A.  0.  U.  W.,  159  111.  623,  50  Am.  St.  Rep.  184,  81  L.  R.  A. 
69,  43  N.  E.  773,  holding  right  of  recovery  of  an  insane  beneficiary  is  not 
forfeited  by  his  killing  the  insured;  Behler  v.  German  Mut.  Fire  Ins.  Co., 
68  Ind.  353,  Henderson  v.  Western  Marine  etc.  Ins.  Co.,  10  Rob.  (La.)  166, 
43  Am.  Dec.  178,  and  Maryland  Fire  Ins.  Co.  v.  Whiteford,  31  Md.  227, 

I  Am.  R^.  47,  all  holding  negligence  or  misconduct  of  insured,  unless  with 
intent  to  destroy  building,  will  not  avoid  the  policy;  Mickey  v.  Burling- 
ton Ins.  Cq.,  35  Iowa,  179,  14  Am.  Rep.  497,  holding  company  liable  for 
fire  caused  by  negligence  of  insured's  wife ;  Des  Moines  Ice  Co.  v.  Niagara 
Fire  Ins.  Co.,  99  Iowa,  201,  68  N.  W.  Q02,  holding  starting  fire  near  in- 
sured bidlding  to  bum  rubbish,  from  which  fire  was  communicated  to  the 
building,  is  not  such  an  increase  of  risk  as  will  avoid  policy;  dissenting 
opinion  in  McDowell  v.  Gen.  Mut.  Ins.  Co.,  7  La.  Ann.  691,  56  Am.  Dec. 
629,  holding  where  master  entered  port  where  pilots  are  usually  employed, 
witboift  one,  underwriters  are  not  liable  for  vessel  wrecked;  City  Fire 
Ins.  Co.  v.  Corlies,  21  Wend.  372,  34  Am.  Dae.  261,  holding  insurers  liable 
for  loss  by  the  blowing  up  with  powder  of  building  under  direction  of 
magistrate  to  prevent  spread  of  fire,  where  the  fire  would  have  destroyed 
the  building  anyway;  Gates  v.  Madison  Co.  Ins.  Co.,  5  N.  T.  478,  55  Am. 
Dae.  368,  holding  change  of  tenants  will  not  avoid  policy  though  loss  occur 
through  gross  carelessness  of  new  tenant;  Perrin  v.  Protection  Ins.  Co., 

II  Ohio,  170,  88  Am.  Dee.  730,  holding  it  is  no  defense  to  show  loss  was 
oceasioned  by  negligence- of  agents  of  the  insured;  Portsmouth  Ins.  Co.  v. 
Reynolds,  32  Gratt.  616,  holding  company  liable  for  burning  of  buildings 
caused  by  the  firing  of  United  States  buildings  at  the  navy  yard;  Karow 
V.  Continental  Ins.  Co.,  57  Wis.  62,  46  Am.  Rep.  20,  15  N.  W.  29,  holding 
insurer  is  not  released  from  liability  because  the  property  was  burned  by 
the  assured  while  insane;  Fulton  v.  Lancaster  Ins.  Co.,  7  Ohio  (pt.  II),  29, 
ar^endo. 

What  included  in  loss  by  fire.    Note,  45  Am.  Dec.  661. 

Proximate  and  remote  cause. '  Note,  36  Am.  St.  Rep.  852. 

Effect  of  negligence  of  insured  on  liability  of  fire  insurance  company. 
Note,  6  Ann.  Oas.  687. 

Liability  of  insurer  for  loss  of  vessel  by  fire  due  to  negligence.    Note, 
14  E.  R.  0.  344. 

Instnictioa  to  Jury  *'ou|^t  to  presume"  means  that  they  must  presume  as 
matter  of  law,  ao4  Is  objectionable  where  Jury  should  be  left  free  to  draw 
tliolr  own  presumptions. 
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Cited  in  Peterson  v.  EUicott,  9  Md.  64,  holding  "ought*'  makes  it  im- 
perative ^pon  the  jury  to  so  find;  Newman  v.  McComas,  43  Md.  81,  up- 
holding instraction  that  jury  "may  presume,"  etc. 

Miscellaneous.  Cited  to  point  that  captain  failing  to  exert  himself  prop- 
erly to  extinguish  fire  amounts  to  barratry  in  New  Jersey  Steam  Nav.  Co. 
V.  Merchants'  Bank,  6  How.  426,  12  L.  Ed.  500.  Miscited  in  Howard  Fire 
Ins;  Co.  V.  Chase,  5  Wall.  513,  18  L.  Ed.  526.  Cited  as  to  what  is  an  in- 
surable interest  in  Ayres  v.  Hartford  F.  Ins.  Co.,  17  Iowa,  181,  85  Am.  Dec. 
554;  Williams  v.  The  Sylph,  29  Fed.  Cas.  1408,  but  not  in  point. 

10  Pet.  521-523,  9  L.  Ed.  518,  STAKI.EY  v.  QABSBY. 

Complainant,  seeking  relief  from  usury  by  injunction,  to  prevent  sale  of 
security  by  trustee,  can  have  no  stanjding  in  eciuity,  unless  he  avers  bis  willing- 
ness to  pay  piimcipal  and  interest! 

Cited  and  applied  in  Veazie  y.  Williams,  8  How.  161,  12  L.  Ed.  1030, 
letting  sale  stand  at  what  was  fairly  bid  for  the  property,  and  requiring,  the 
restoration  of  the  residue  of  the  consideration;  Spain  v.  Hamilton,  1  Wall. 
624^  17  L.  Ed.  625,  holding  rule  applies  to  case  of  person  standing  in  the 
position  of  a  claimant  through  bill  in  equity  of  priority  on  a  fund,  another 
claimant  upon  which,  as  defendant,  is  the  alleged  usurer;  Morrison  v. 
Hershire,  32  Iowa,  278,  and  Wood  v.  Helmer,  10  Neb.  70,  4J».  W.  971,  re- 
fusing to  restrain  the  collection  of  unauthorized  assessment,  unless  com- 
plainant tender  portion  legally  due;  Davis  v.  Demming,  12  W.  Va.  276, 
holding  court  of  equity  will  neither  directly  nor  indirectly  enforce  ifhe  for- 
feiture of  the  principal  in  usurious  contract. 

Right  to  enjoin  foreclosure  sale  on  ground  of  alleged  error  in  amount 
of  mortgage  indebtedness.    Note,  Ann.  Gas.  19120,  573.     . 

Injunction  against  sale  under  power  in  mortgage  because  Of  overstate- 
ment of  amount  due.    Note,  35  L.  R.  A.  (N.  S.)  915. 

10  Pet.  524-531,  9  L.  Ed.  519,  DENN  v.  BEID. 

Where  language  of  the  statute  is  clear,  it  is  not  for  court  to  embrace  cases 
not  described,  because  no  reason  is  seen  why  they  were  not  concluded. 

Approved  in  Bate  Refrigerating  Co.  v.  Sulzberger,  157  U.  S.»37,  39  L.  Ed. 
611,  15  Sup.  Ct.  5i6,  construing  Revised  Statutes,  section  4887,  relating  to 
foreign  patents;  Lake  County  Commrs.  V.  Rollins,  130  U.  S.  670,  82  L.  Ed. 
1063,  d.Sup.  Ct.  652,  construing  provision  of  Colorado  Constitution  fixing 
limit  of  county  indebtedness;  Connole  v.  Norfolk  etc.  By.  Co.,  216  Fed. 
827,  discussing  applicability  of  Ohio  Workm.en's  Compensation  Act  to  em- 
ployers engaged  in  both  intrastate  and  interstate  commerce;  United  States 
v.  Baltimore  etc.  R.  Co.,  184  Fed.  95,  construing  provision  of  safety  appli- 
ance act  iofr  handholds  on  cars;  United  States  v.  Shing  Shun  &  Co.,  173 
Fed.  847;  construing  provisions  of 'tariff  act  delating  to  classification  of 
olives;  United  States  v.  Musgrave,  160  Fed.  703,  consttuifigstakit^ -against 
Bending  obscene  matter  through  mails  applies  to  all  persons,  regardless  of 
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relation  between  sender  and  addressee;  Farmets^  Loan  etc.  Co.  ▼.  Sioux 
Falls,  131  Fed.  908,  eonstming  grant  of  franchise  to  water  company  to  use 
city  streets;  Whitfield  v.  Aeti^a  Life  Ins.  Co.,  125  Fed.  271,  holding  under 
Rev.  Stats.  Mo.,  §  7896,  providing  that  suicide  shall  be  no  defense  to  suit 
on  policy  unless  insured  contemplated  suicide  at  time  of  application,  pro- 
vision in  policy  for  payment  of  less  sum  if  death  results  from  suicide  is 
valid;  M'Dumon  v.  Southern  Pac;  Co.,  122  Fed.  675,  holding  Rev.  Stats. 
Mo.  1899,  §  2876,  abolishing  f ellow'servant  rule,  has  no  application  to  con- 
tract between  Pullman  porter  with  company,  agreeing  to  release  carrier 
company  from  liability  for  negligence;  Butler  v.  United  States,  87  Fed. 
665,  construing  act  of  Congress  of  March  3,  1887,  relating  to  per  diem  fees 
for  officers  of  Circuit  and  District  Courts;  Ohio  National  Bank  v.  Berlin, 
26  App.  D.  C.  223,  holding  statute  giving  lien  t6  judgments  from  time 
they  "shall  be  rendered"  gave  no  lien  to  judgments  in  existence  at  time 
statute  took  effect;  Louisville  etc.  R.  R.  Co.  v.  Wagner,  153  Ind.  423,  53 
N.  £.  928,  determining  liability  of  railroad  for  injury  to  serviiit  under 
Bums'  Rev.  Stats.  1894,  §  7383,  subd.  2,  enablii^g  employee  of  corporation 
to  recover  for  injury  resulting  from  negligence  of  any  person  in  service  of 
corporation  to  whose  orders  or  direction  he  was  bound  to  conform;  State 
Tax  Commission  v.  Harrington,  126  Md.  166,  94  Atl.  540,  construing  stat- 
ute providing  for  employment  of  counsel  by  State  tax  commission ;  Neil- 
son  V.  Alberty,  36  Gkl.  496,  129  Pac.  849,  construing  Osage  allotment  act 
of  1906,  not  teu  contemplate  attachment  of  lien  of  judgment  to  surplus 
lands  of  Indian  on  issuance  to  him  of  certificate  of  competency;  Kerr  v. 
State,  33  Okl.  115,  124  Pac.  286,  construing  statute  limiting  indebtedness 
of  municipal  subdivision  of  State;  Kaufman  v.  Carter,  67  S.  C.  318,  45 
S.  E.  214,  Rev.  Stats.  1893,  §  1432,  relating  to  posting  up  of  names  of 
partners  in  mercantile  partnership  applies  only  to  limited  partnerships; 
dissenting  opinion  in  Chauncey  v.  Dyke  Bros^,  119  Fed..  17,  majority  hold- 
ing under  Ark.  Acts  1895,  p.  217,  §  3,  relating  to  priority  of  mechanics' 
liens,  where  mortgage  was  executed  to  secure  money  for  improvements, 
lien  of  laborers  on  improvements  superior  to  mortgagees',  as  to  portion  of 
fnnds  not  used  in  improvements;  Berlin  Iron  Bridge  Co.  v.  San  Antonio, 
62.  Fed.  889,  construing  provision  of  Texas  Constitution  relating  to  muni- 
cipal indebtedness;  Georgia  v.  Atkins,  1  Abb.  (U^  S.)  27,  Fed.  Cas.  5350, 
35  Ga.  319,  holding  "corporation"  does  not  include  a  State;  The  Meteor,- 
17  Fed.  Cas.  201,  holding  act  being  clear  on  its  face,  court  will  not  look 
for  extrinsic  aid  in  construing  it;  Grace  v.  Collector  of  Customs,  79  Fed. 
318,  48  U.  S.  App.  231,  construing  custom  act;  Butler  v.  United  States,  87 
Fed.  665,  construing  statute  allowing  fees  to  clerk  of  court;  Hills  v. 
Chicago,  60  111.  90,  Lyon  v.  Lyon,  88  Me.  404,  34  Atl.  182,  Cearfoss  v. 
State,  42  Md.  408,  Hawkins  v.  Carroll  Co.,  50  Miss..  759,  Guery  v.  Kinsler, 
3  S.  C.  426,  Roberts  v.  Yarboro,  41  Tex.  451,  Cline  v.  State,  36  Tex.  Cr. 
Rep.  351,  61  Am.  St.  Rep.  869,  36  S.  W.  1108,  Floyd  v., Harding,  28  Gratt. 
405,  Pack  V.  Hansbarger,  1'7  W.  Va.  341,  State  v.  Pullman  Car  Co.,  64 
Wis.  110,  and  Denny  v.  Merrifield,  128  Mass.  231,  construing  various  stat- 
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'  utes;  State  v.  Eaves,  106  N.  C.  754,  8  L.  B.  A.  260,  11  S.  E.  370,  where  lan- 
guage is  clear,  court  cannot  look  into  the  purpose  of  the  legislature;  dis- 
senting opinion  in  Irwin  v.  Irwin,  2  OkL.  219,  37  Pac.  560,  construing  act 
investing  probate  court  with  jurisdiction  of  divorce  actions ;  Common- 
wealth V.  Smith,  76  Va.  484,  holding  act  "to  prevent  frauds,"  etc.,  applies 
not  to  coupons  detached  from  bonds  issued  under  funding  bill  of  1879,  but 
only  to  those  issued  under  bill  of  1871;  dissenting  opinion  in  Snyder  v. 
Martin,  17  W.  Va.  312,  41  Am.  Bep.  681,  construing  "creditors,"  record- 
ing acts;  dissenting  opinion  in  Buffham  v.  Racine,  26  Wis.  454,  maintain- 
ing court  cannot  depart  from  plain  meaning  of  statute  on  ground  of  public 
policy ;  dissenting  opinion  in  School  Directors  of  Pelican  v.  School  Directors 
of  Rock  Falls,  81  Wis.  438,  52  N.  W.  1049,  majority  holding  "credits" 
means  the  balance  of  the  assets  of  the  district  from  which  the  territory 
is  detached;  Cory  v.  Carter,  48  Ind.  337,  17  Am.  Rep.  746,  arguendo. 

Distinguished  in  Knowles  v.  Masterson,  3  Humph.  621,  holding  "proved" 
embraces  acknowledgment  of  its  execution  by  bargainor,  and  by  the  testi- 
mony of  witnesses. 

What   is   meaning   of  prohibitions   against   municipal   indebtedness. 
Note,  44  Am.  St.  Bep.  281. 

Deeds  purporting  to  have  been  executed  by  one  as  agent  and  attormey  can- 
not be  received  as  evidence  in  the  absence  of  the  proper  authority  by  the  agent. 

Cited  in  Territory  v.  Klee,  1  Wash.  187,  23  Pac.  418,  holding  deed  pur- 
porting to  be  made  by  attorney  in  fact  is  no  evidence  of  grantee's  title, 
unless  it  is  shown  attorney  acted  with  authority,  or  grantee  went  into  pos- 
session under  the  deed. 

10  Pet.  6S2-571,  9  L.  Ed.  522,  PETEB  V.  BEVEBLT. 

Each  executor  is  liable  only  for  his  own  acts,  unless  he  knows  aad  assents 
to  misapplication  of  assets  by  his  coexecntor. 

Approved  in  American  Bonding  Co.  v.  Richardson,  214  Fed.  901,  131 
C.  C.  A.  565,  holding  trustee  not  liable  for  negligence  in  failing  to  examine 
property  held  by  cotrustee  when  probate  court  had  ordered  division  of  prop- 
erty and  separate  bonds  for  separate  management;  Cheever  v.  Ellis,  144 
Mich.  484,  108  N.  W.  392,  applying  rule  where  loss  occurred  through  fault 
of  agent  appointed  by  both  executors,  but  one  of  them  assumed  through 
agent  sole  control  of  properties ;  Movins  v.  Lee,  24  Blatchf .  305,  30  Fed.  307, 
holding  directors,  without  knowledge  of  the  transactions  causing  the  loss, 
not  liable ;  Cook  v.  Cook,  34  Fed.  251,  holding  executor  liable  for  loss  result- 
ing from  investment  of  foreign  bonds  without  an  order  of  the  court ;  Knight 
V.  Haynie,  74  Ala.  546,  holding  executor,  who  is  also  administrator,  is  not 
discharged  from  liability  by  paying  assets  to  coexecutor,  pursuant  to  an 
agreement  between  them  for  dividing  the  collection  of  assets ;  In  re  Osborn, 
87  Cal.  5,  11  L.  R.  A.  265,  25  Pac.  159,  holding  executor  turning  over  estate 
money  to  coexecutor  is  liable  for  his  misapplication  of  it,  if  no  good  reason 
appeared  for  his  turning  it  over;  Haupt  v.  Mills,  4  Gra.  557,  in  action  for 
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contribation,  the  record  of  the  entire  proceedings,  which  is  the  basis  of 
the  suit,  most  be  introduced,  unless  it  appears  from  the  testimony  that  the 
xeeovery  was  in  contract;  Hall  v.  Carter,  8  Qa.  393,  holding  executor  in  pos- 
session of  debts,  who,  without  participation  of  the  other,  faUs  to  collect 
them,  is  alone  liable;  McKim  v.  Aulbach,  130  Mass.  482,  39  Am.  Bep.  472, 
holding,  where  there,  has  been  a  joint  receipt  by  executors,  the  presumption 
that  the  money  came  into  the  hands  of  both  may  be  rebutted;  Wilmerding 
V.  McKesson,  103  N.  T.  340,  8  N.  E.  669,  holding  executor  not  liable  where 
coexecutor,  without  his  'knowledge,  hypothecated  securities  of  the  estate  to 
secure  loans  to  himself;  Frazer  v.  Bevill,  11  Qratt.  15,  holding,  where  execu- 
tors who  are  l^atees  agree  to  a  division  of  slaves,  and  each  takes  posses- 
sioiiy  in  an  action  against  one  executor  the  other  is  a  competent  witness  to 
prove  the  division';  Caskie  v.  Harrison,  76  Va.  97,  holding  evidence  did 
not  show  such  knowledge  of  laches  on  the  part  of  the  coexecutor  to  make 
him  liable;  Riker  v.  Alsop,  27  Fed.  259,  arguendo. 

Liability  of  executor  for  acts  of  coexecutor.    Note,  42  Am.  Dec.  291. . 

Coexecutor's  liability  for  default  of  one  permitted  to  manage  estate. 
Note,  11  L.  R.  A.  (N.  S.)  818,  333. 

Testator  has  a  right,  so  far  as  respects  his  children,  to  charge  the  payment 
of  his  debts  upon  any  part  of  his  estate. 

Cited  in  Woonsocket  Inst,  for  Sav.  v.  Ballon,  16  R.  I.  353,  355, 1  L.  R.  A. 
559,  560,  16  Atl.  145,  146,  holding  deceased  may  make  the  realty  primarily 
liable  in  relief  of  the  personalty. 

"When  land  Is  directed  to  be  sold  and  tamed  into  money,  courts  of  egnlty* 
in  dealing  with  the  subject,  couAder  It  personalty. 

Approved  in  In  re  Adams,  32  R.  I.  47,  78  Atl.  526,  holding  direction  in 
will  to  sell  and  divide  proceeds  of  estate  among  named  persons  on  condi- 
tions worked  equitable  conversion  of  realty  to  personalty;  Keller  v.  Harper, 
64  Md.  83,  1  Atl.  66,  holding  conversion  did  not  take  place  until  the  con- 
tingency had  happened ;  Taylor  v.  Benham,  5  How.  269, 12  L.  Ed.  147,  Crop- 
ley  V.  Cooper,  19  Wall.  174,  22  L.  Ed.  113,  Pulliam  v.  PuUiam,  10  Fed.  42, 
Fed.  Cas.  11,463a,  and  Schroeder  v.  Wilcox,  39  Neb.  147,  57  N.  W.  1033, 
arguendo. 

Equitable  conversion  of  real  estate  into  personal,  and  personal  estate 
into  real,  by  will.    Note,  5  Am.  St.  Rep.  148. 

A  power  conferred  by  a  will  diould  be  so  coDatmed  as  to  carry  out  the 
intention  of  the  testator. 

Approved  in  Cowell  v.  South  Denver  Real  Estate  Co.,  16  Colo.  App.  115, 
63  Pac.  993,  holding  where  widow  is  vested  by  will  with  life  estate  to  one- 
half  interest  in  realty,  with  remainder  to  children  and  other  half  vested  in 
children,  power  to  widow  as  executrix  to  sell  for  best  interests  of  estate 
is  naked  power  limited  to  estate  vested  in  her;  Cotton  v.  Burkelman,  142 
N.  Y.  163,  40  AsL  St.  Rep.  686,  36  N.  E.  891,  holding  the  chief  purpose  of 
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the  power  of  sale  was  for  the  benefit  of  the  life  tenant,  so  that  it  was  not 
extinguished  by  the  death  of  the  remainderman;  Mosby  v.  Mosby,  9  Gratt. 
591,  593,  holding  will  vested  in  executors  an  interest  and  a  trust. 

Where  Benefit  hy  way  of  trust  Is  to  be  conferred  by  execution  of  power, 
power  does  not  become  extinct  by  death  of  one  of  trustees. 

Approved  in  Wallace  v.  Fox  well,  250  IlL  624,  50  L.  R.  A.  (N.  S.)  632, 
95  N.  E.  988,  and  Wilson  v.  Snow,  228  U.  S,  224,  50  L.  I^.  A.  (N.  S.)  604, 
57  L.  Ed.  812,  33  Sup.  Ct  487,  both  holding  power  of  sale  given  to  several 
executors  coupled  with  active  duty  to  manage  property  created  trust  which 
survived  and  could  be  executed  by  survivor;  Haggart  v.  Ranney,  73  Ark. 
348,  84  S.  W.  704,  power  to  sell  and  convey  in  will  to  executor  named  vests 
legal  title  in  him  with  power  to  sell,  as  trustee  under  will  and  not  by  virtue 
of  appointment  by  court ;  Wilson  v.  Snow,  35  App.  D.  C.  568,  holding  will 
created  trust  in  executors,  not  described  as  trustees,  which  survived  death 
of  one  of  them;  Coombs  v.  O'Neal,  1  McAr.  (D.  C.)  407,  applying  rule  to 
property  conveyed  under  authority  of  will  construed  in  principal  case; 
Cooley  V.  Kelley,  52  Ind.  App.  698,  96  N.  E.  642,  holding  power  to  trustees 
to  pay  income  of  devised  property  to  named  beneficiary  with  discretion  to 
terminate  trust  and  pay  over  principal  created  power  coupled  with  interest 
surviving  death  of  one  trustee ;  Sasy  Payment  Property  Co.  v.  Vonderheide, 
123  Ky.  357,  96  S.  W.  450,  holding  under  deed  to  trustee  for  widow  for  life 
and  at  her  death  to  children,  with  power  to  sell  on  agreement  of  widow  and 
children,  after  death  of  one  child  power  of  sale  remained  in  survivors ; 
Weaver  v.  Richards,  144  Mich.  406,  407,  415,  108  N.  W.  386,  387,  390,  power 
appointing,  attorney  to  sell  property  of  estate  6f  decedent  belonging  to 
signers  of  power  and  to  distribute  proceeds,  and  reciting  that  it  should  be 
irrevocable  and  survive,  is  revoked  by  death  of  one  grantor  before  execu- 
tion ;  Citizens'  State  Bank  v.  E.  A.  Tessman  &  Co.,  121  Minn.  41,  45  L.  R.  A. 
(N.  S.)  606,  140  N.  W.  180,  holding  under  facts  of  case  bank  had  agency, 
coupled  with  interest,  to  collect  checks  indorsed  to  it;  Cawfield  v.  Owens, 
129  N.  C.  287,  40  S.  E.  62,  holding  where  one  of  two  trustees  in  power  of 
sale  mortgage  dies,  survivor  may  execute  trust,  as  it  is  power  coupled  with 
interest ;  Fitzgerald  v.  Standish,  102  Tenn.  388,  52  S.  W.  295,  holding  under 
will  devising  widow's  life  estate  and  authorizing  her  and  her  coexecutor, 
as  such,  to  sell  lands,  "if  in  their  judgment  they  think  it  best,"  widow  may, 
as  surviving  executrix,  sell  lands  to  pay  debts  of  estate;  Taylor  v.  Benham, 

5  How.  267,  268,  272,  12  L.  Ed.  147,  149,  holding  that  an  imperative  direc- 
tion to  executors  to  sell  land,  and  dispose  of  the  proceeds  in  a  certain  way, 
constitutes  a  power  coupled  with  a  trust,  and  survives;  Lorings  v.  Jrfarsh, 

6  Wall.  353,  18  L.  Ed.  806,  holding  the  power  given  to  the  trustees  or  their 
successors  to  select  and  appoint  persons  to  distribute  the  capital  among 
certain  institutions  survives;  Parsons  v.  Boyd,  20  Ala.  118,  when  person- 
alty is  conveyefl  by  deed  of  trust  to  two  trustees  with  power  to  sell  and 
pay  debts,  the  survivor  may  maintain  detinue  for  its  recovery;  Tarver  v. 
Haines,  55  Ala,  506,  holding  statute  abolishing  .the  distinction  between  a 
naked  power  and  one  coupled  with  an  interest  does  not  affect  a  discretion- 
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aiy  power  of  sale,  conferred  as  a  personal  trust ;  Hannah  v.  Carrington,  18 
Ark.  104,  where  deed  of  trust  for  benefit  of  creditors  is  given  to  two  trus- 
tees, the  survivor  may  execute  it ;  Parrott  v.  Edmondson,  64  Qa.  335,  hold- 
ing that  the  wife  had  an  interest  in  the  land,  and  the  right  to  sell  survived; 
as  also  in  Freeman  v.  Prendcrgast,  94  Ga.  391,  21  S.  E.  844,  and  Bartlett  v. 
Sutherland,  24  Miss.  401,  both  ruling  similarly;  Richeson  v.  Ryan,  15  111. 
14,  holding  that  survivor  of  several  trustees  may  maintain  a  suit  in  his 
name,  whether  or  no  he  can  alone  e|£cute  all  the  duties  of  the  trust ;  Cline- 
felter  v.  Ayers,  16  Til.  333,  and  Pennsylvania  Co.  for  Insurance  etc.  Annuities 
V.  Bauerle,  143  IlL  474,  33  N.  E.  171,  holding  one  of  several  executors  cannot 
exercise  a  power  of  sale,  unless  it  is  afifirmatively  shown  that  the  others  re- 
fuse to  act ;  Michienor  v.  Reinaoh,  49  La.  Ann.  363,  21  South.  553,  in  Indiana, 
vhere  an  associatioii  has  created  trusteesi^te  sell  its  property,  the  death  of  one 
will  not  abate  the  suit  instituted  in  this  State  by  them ;  Gray  v.  Lynch,  8  Gill, 
423,  hplding  power  given  trustees  to  "sell  and  invest"  could  be  executed  by 
survivor;  Shelton  v.  Homer,  5  Met.  467,  holding  remaining  executor  cannot 
execute  ayiaked  power;  Bodley  v.  McElinney,  9  Smedes  &  M.  357,  holding 
that  in  Mississippi  such  executors  as  undertake  the  execution  of  the  will  are 
by  statute  expressly  authorized  tcysell  the  lands  devised  to  be  sold ;  Clark  v. 
Homthal,  47  Miss.  527,  629,  539,  court  dividing  as  to  whether  the  power 
survived;  State  v.  Boon,  44  Mo^  260,  holding  sureties  for  several  persons 
are  not  liable  for  acts  done  by  the  survivor;  Nilefe  v.  Stevens,  4  Denio,  403, 
and  Dick  v.  Harby,  48  S.  C.  530,  26  S.  E.  905,  where  executors  were  devised 
an  estate  and  authorized  to  lease  or  sell,  and  directed  to  exercise  "a  sound 
discretion/'  held,  one  of  them  refusing  to  act,  the  other  could  sell ;  Bailey  v. 
Brown,  9  R.  I.  83,  holding  power  to  sell  still  existed,  notwithstanding  the 
lapse  of  time;  Bailey,  Petitioner,  15  R.  I.  68,  70,  1  Atl.  133,  134,  holding 
that  when  a  power  coupled  with  a  trust  is  given  to  two  or  more  jointly,  and 
one  renounces,  the  others  may  execute  the  power;  Robertson  v.  Gaines,  2 
Humph.  378,  and  Smith  v.  Winn,  27  S.  C.  598,  4  S.  E.  242,  where  testator 
directs  his  executors  to  do  an  act  in  which  third  persons  are  concerned  and 
who  can  call  on  them  to  execute  the  power,  such  power  survives ;  McCown 
V.  Terrell,  9  Tex.  Civ.  App.  72,  29  S,  W.  486,  holding  power  to  execute  the 
will  survived ;  Montpelier  v.  East  Montpelier,  29  Vt.  22,  67  Am.  Dec.  754, 
holding  that  chancery  could  appoint  a  new  trustee,  the  town,  which  was  by 
its  charter  the  trustee,  having  been  abolished;  Sohier  v.  Williams,  1  Curt. 
488,  Fed.  Gas.  13,159,  Steele  v.  Farber,  37  Mo.  78,  and  McKnight  v.  Winer, 
38  Mo.  136,  all  ai^endo. 

Survivorship  of  powers  to  executor. '  Note,  7  Am.  Dec.  525.     . 

In  what  cases  legal  estate  vests  in  beneficiary  under  statute  of  uses. 
Note,  78  Am.  Dec.  408. 

WTio  may  execute  a  trust  after  the  death  of  one  or  all  of  the  trustees. 
Note,  130  Am^St.  Bep.  510,  512. 

When  power  of  sale  deemed  to  be  coupled  with  an  interest^    Npte,  50 
L.  B.  A.  (N.  S.)  633,  636,  637. 

Ill— n  / 
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"Wlieii  land  is  directed,  by  will,  to  be  sold,  witbout  declaring  by  whom, 
executors  take  power  by  Implication  and  if  there  are  no  words  in  will  warrant- 
ing the  conclnsion  tbat  testator  intended  joint  ezecntion  of  power,  it  sonPlTes 
deatb  of  one. 

Approved  in  Bank  of  United  States  v.  Beverly,  1  How.  147,  11  L.  Ed.  81, 
following  rule;  Rathbone  v.  Hamilton,  4  App.  D.  C.  490,  and  Griffith  v. 
Stewart,  31  App.  D.  C.  34,  both  holding  where  will  directed  sale  and  dis- 
tribution of  proceeds  by  executor,  he  liad  power  to  convey  legal  title ;  Pul- 
liam  V.  PuUiam,  10  Fed.  40,  45,  Fed.  Cas.  11,463a,  holding  that  executor 
qualifying  in  domicile  of  testator  must  execute  the  will  as  respects  realty 
situated  in  another  State;  Ogle  v.  Reynolds,  75  Md.  150,  23  Atl.  139,  hold- 
ing that  where  testator  directs  realty  to  be  sold,  and  proceeds  distributed 
by  the  executor  for  purposes  which  he  can  alone  by  law  perform,  he  has 
an  implied  i)ower  to  sell. 

Distinguished  in  Porterfield  v.  Porterfield,  85  Md.  666,  37  Atl.  359,  where 
it  was  declared  inapplicable. 

Survival  of  powers  of  sale.    Note,  2  Am.  Dec.  291.  / 

When  power  of  executoips  to  sell  survives.    Note,  87  Am.  Dec.  214. 

Sales  and  conveyances  by  trustee.    Note,  19  Am.  St.  Rep.  275. 

Implied  power  of  executor  to  sell  real  estate  of  testator.    Note,  Ann. 
Gas.  1916D,  412,  440,  441. 

Whether  less  than  all  the  donees  or  grantees  named  may  exercise  power 
of  sale.    Note,  50  L.  R.  A.  (N.  S.)  624,  625. 

If  executors  have  paid  a  debt,  they  become  creditors  of  the  estate  and  may 
resort  to  the  trust  fund  to  satisfy  it. 

Cited  in  Gowing  v.  Bland,  2  How.  (Miss.)  815,  holding  that  when  surety 
of  administrator  pays  a  debt  of  the  intestate,  he  is  entitled  to  administra- 
tor's lien;  Conger  v.  Atwood,  28  Ohio  St.  142,  22  Am.  Rep.  869,  holding 
party  could  maintain  action  against  administrator  in  his  representative 
capacity,  to  recover  rents  due  him,  appropriated  to  the  benefit  of  the  estate ; 
Steele  v.  McDowell,  9  Smedes  &  M.  200,  arguendo. 

Distinguished  in  Lucht  v.  Behrens,  28  Ohio  St.  240,  22  Am.  Rep.  386,  hold- 
ing general  assets  in  hands  of  administrator,  d.  b.  n.,  is  not  liable  for  money 
borrowed  by  executor  to  carry  on  the  business,  though  done  in  good  faith. 

Acceptance  of  negotiable  note  for  antecedent  debt  does  not  extinguish  it, 
unless  it  Is  agreed  that  note  shall  operate  as  payment. 

Approved  in  Beall  v.  Hudson  County  Water  Co.,  185  Fed.  181,  Stewart  v. 
I^beree,  185  Fed.  473,  109  C.  C.  A.  351,  and  A.  Leschen  &  Sons  Rope  Co.  v. 
Mayflower  Gold  Min.  etc.  Co.,  173  Fed.  858,  85  L^  R.  A.  (N.  S.)  1,  97  C.  C.  A. 
465,  all  following  rule ;  Maxwell  v.  Holmesville  Mill  etc.  Co.,  231  Fed.  686, 
holding  taking  of  note  of  third  party,  not  paid  when  due  by  power  com- 
pany for  amount  due  from  consumer  did  not  preclude  termination  of  con- 
tract by  company  for  arrears  in  payment;  Bankers'  Trust  Co.  v.  T.  A.  Gil- 
lespie Co.,  181  Fed.  457,  104  C.  C.  A.  196,  applying  rule  to  acceptance  by 
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eontraetor  of  notes  of  third  party  in  payment  of  contract  price;  Delaney 
etc.  Co.  V.  The  Winnebago,  142  Mich.  91,  105  N.  W.  530,  where  builder's 
note  taken  for  materials  furnished  for  construction  of  vessel,  but  not  paid, 
sUtutory  lien  not  lost;  Segrist  v.  Crabtree,  131  U.  S.  289,  38  L.  Ed.  126» 
9  Sap.  Ct.  688,  holding  the  question  whether  the  notes  were  given  and 
accepted  in  payment  was  fairly  left  to  the  jury ;  In  re  Hurst,  1  Flipp.  469, 
Fed.  Cas.  6925,  holding  a  resolution  qt  composition  will  not  have  the  effect 
of  dischar^ging  the  debtor  until  the  dividend  is  in  fact  paid;  Baker  v. 
Draper,  1  Cliff.  422,  Fed.  Cas.  766,  holding  note  taken  for  supplies  fur- 
nished vessel,  from  one  supposed  to  be  owner,  but  who  had  previously  parted  / 
with  his  interest,  was  not  received  as  payment ;  In  re  Hurst,  1  Flipp.  469, 
Fed.  Cas.  6925,  holding  words  "received  in  full  payment"  are  not  conclu- 
sive of  absolute  satisfaction ;  Allen  v.  King,  4  McLean,  130,  Fed.  Cas.  226, 
and  Brown  v.  Scott,  51  Pa.  St.  363,  reaffirming  the  principal  case;  The 
Betsy  and  Rhoda,  2  Ware  (Dav.),  115,  Fed.  Cas.  1366,  holding  note  of  ^ 
owners  was  not  an  extinguishment  of  seaman's  claim  for  wages  against 
the  ship;  Farmers  &  Mechanics'  Bank  v.  Hoagland,  7  Fed.  161,  holding 
bank  could  not  recover  the  illegal  interest,  although  such  interest  has  been 
finally  incorporated  in  notes  bearing  legal  rates;  Harbin  v.  Bell,  54  Ala. 
392,  holding  ^ardian  having  given  his  note  for  the  horse,  for  ward,  was 
entitled  to  the  credit,  for  between  the  ward  and  the  seller  the  debt  is  paid ; 
OrifiSth  V.  Grogan,  12  Cal.  323,  First  Nat.  Bank  v.  Newton,  10  Colo.  171, 172, 
14  Pae.  432,  433,  Wilhelm  v.  Schmidt,  84  111.  188,  and  Watson  v.  Janion, 
6  Or.  141,  all  holding  note  of  third  party,  given  for  antecedent  debt,  did 
not  eztinguish  it;  Strang  v.  Hirst,  61  Me.  14,  holding  an  unaccepted  bill 
is  not  an  extinguishment  of  the  original  indebtedness;  Woods  v.  Ridley, 
27  Miss.  150,  Yerger  v.  Foote,  48  Miss.  66,  and  Moore  v.  O'Brannin,  14 
Ohio  St.  179,  where  an  executor  gives  his  own  note*  in  pa3rment  of  debt  of 
testator,  the  estate  is  not  released;  Steamboat  Charlotte  v.*  Hammond,  9 
Mo.  (63)  64,  43  Am. 'Dec.  539,  holding,  whether  there  was  a  special  agree- 
ment by  which  note  extinguished  original  demand  is  for  the  jury;  McMur- 
ray  v.  Taylor,  30  Mo.  367,  77  Am.  Dec.  613,  and  Doebling  v.  Loos,  45  Mo. 
152,  holding  that  the  taking  of  a  promissory  note  does  not  extinguish  an 
open  account ;  Knox  v.,  Gerhauser,  3  Mont.  275,  holding  it  was  for  the  jury 
to  determine  whether  the  order  was  taken  as  absolute  payment  of  the  note ; 
Lover  v.  Bessenger,  9  Baxt.  396,  holding  renewal  of  note  secured  by  mort- 
gage doe^not  release  the  mortgage;  Embrey  v.  Jemison,  131  U.  S.  347,  83 
L  Ed.  176,  9  Sup.  Ct.  779,  Commercial  Bank  v.  Jones,  18  Tex.  825,  and 
Feamster  v.  Withrow,  9  W.  Va.  326,  all  arguendo. 

Distinguished  in  United  States  v.  Sunday  Creek  Co.,  194  Fed.  254,  hold- 
ing carrier  taking  note  from  shipper  for  freight  received  a  "different  com- 
pensation" from  that  allowed  by  law  under  Elkins  act  of  1903;  Dever  v. 
Akin,  40  Ga.  428,  where  there  was  a  novation ;  Lear  v.  Friedlander,  45  Miss. 
567,  holding  that  giving  of  note  may,  under  some  circumstances,  be  treated 
as  payment  of  precedent  debt,  without  being  accepted  as  such;  Steele  v. 
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Steele,  64  Ala.  459,  88  Ahl  Bep.  20,  discussing  renewal  of  note  by  adminis- 
trator. 

Payment  by  note.    Note,  20  Am.  Dec.  462. 

Renewal  note  as  discharging  original  note.    Note,  Ann.  Gas.  1915 A» 
1085,  1086. 

Payment  by  commercial  paper.    Note,  85  L.  R.  A.  (N.  S.)  68. 

Miscellaneous.  Cited  in  Carrington  v.  Manning,  13  Ala.  628;  Hastings 
etc,  R.  R.  Co.  V.  Ingalls,  15  :^eb.  129,  16  N.  W.  764. 

10  Pet.  072-682,  9  !■.  Ed.  538,  DICKINS  ▼.  BEAIi. 

-  In  general,  notice  of  dishonor  need  not  be  given  to  drawer,  wbece  lie  lias 
no  funds  in  bands  of  drawee,  or  any  right  to  draw. 

Cited  in  Knickerbocker  Life  Ins.  Co.  v.  Pendleton,  112  U.  S.  708,  28  L.  Ed. 
870,  5  Sup.  Ct.  320,  Orear  v.  McDonald,  9  Gill,  356,  52  .Am.  Dec.  706,  Dun- 
bar V.  Tyler,  44  Miss.  13,  and  Durrum  v.  Hendrick,  4  Tex.  500,  501,  all 
holding  want  of  funds  in  the  hands  of  drawee  no  excuse  for  not  presenting 
bill,  if  drawer  had  reasonable  expectation  to  believe  it  would  be  accepted 
and  paid;  Foard  v.  Womack,  2  Ala.  370,  and  Williams  v.  Brashear,  19  La. 
372,  where  drawee  had  no  effects  of  drawer  in  his  hands,  holder  will  be 
excused  from  proving  presentment;  Eamball  v.  Bryan,  56  Iowa,  637,  10 
N.^W.  220,  Schuchardt  v.  Hall,  36  Md.  602,  11  Am.  Eep.  617,  Harness  v. 
Davies  Co.  S.  Assn.,  46  Mo.  361,  and  Wollenweber  v.  Ketterlinus,  17  Pa. 
St.  399,  all  holding  that  drawer  of  a  draft  which  he  had  no  reasonable 
grounds  to  believe  would  be  paid  is  liable  thereon  without  proof  of  notice ; 
Torrey  v.  Foss,  40  Me.  79,  holding  indorsee  may  maintain  action  against 
indorser  (payee),  without  notice  of  dishonor,  where  it  was  a  note  for  ac- 
commodation of  payee,  although  maker  was  indebted  to  payee ;  Richie  v. 
McCoy,  13  Smedes  &  M.  543,  in  action  against  drawer  on  accepted  bill, 
it  is  not  sufficient  to  Ax  his  liability  to  prove  that  on  day  of  maturity  he 
had  no  funds  in  the  hands  of  the  acceptor;  Adams  v.  Darby,  28  Mo.  165, 
75  Am.  Dec.  117,  'where  no  presentment  has  been  made,  holder  must  shi)w 
drawer  had  no  funds  in  hands  of  drawee  and  no  right  to  draw  on  him; 
Newman  v.  Frost,  52  N.  Y.  428,  where  drawee  was  indebted  to  drawer  and 
no  notice  was  given  latter  he  w^as  discharged,  since  he  could  have  secured 
it  by  a  mechanic's  lien;  HoUowell/v.  Curry,  41  Pa,  St.  327,  holding  it  is 
sufficient  presentment  that  note  was  in  banking-house,  where  ^yable  on 
day  it  fell  due,  and  there  were  no  funds  of  maker  there ;  dissenting  opinion 
in  Planters'  Bank  v.  Evans,  36  Tex.  600,  601,  majority  holding  presentment 
unnecessary. 

Distinguished  in  Bowen  v.  Needle  Nat.  Bank,  87  Feb.  436,  holding  non- 
])resentment  of  check  is  excused  by  absence  of  prejudice  to  the  drawer. 

Bill  of  exchange,  drawn  in  one  State  on  a  person  in  another,  is  a  foreign 
bilL 
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Cited  in  State  v.  Tutty,  41  Fed.  762,  7  L.  R.  A.  54,  holding  for  all  other 
than  national  purposes  the  States  are  foreign  to  each  other;  Nelson  v. 
First  Nat.  Bank,  69  Fed.  800,  32  U.  S.  App.  554,  and  Commercial  Bank  of 
Kentucky  v.  Vamnm,  49  N.  T.  275,  declaring  that  a  hill  of  exchange  dravn 
in  one  State  and  payable  in  another  is  a  foreign  bill ;  dissenting  opinion 
m  Musson  v.  State,  4  How.  285,  11  L.  Ed.  977,  and  Knickerbocker  Life  Ins. 
Co.  V.  Pendleton,  112  U.  S.  706,  28  L.  Ed.  869,  5  Sup.  Ct.  320,  both  arguendo. 

Evldeace  of  rentes  and  conne  of  post  is  admissible  upon  question  whether 
dne  diligence  has  been  exercised  in  notifying  drawer  of  bill  of  its  dishonor, 
tod  on  question  whether  he  in  fact  received  notice. 

Cited  in  Central  Nat.  Bank  v.  Adams,  11  S.  C.  455,  32  AsL  Bep.  498, 
admitting  usage  of  the  officers  employed  in  postal  department. 

Testimony  by  notary  that  he  sent  notice  of  dishonor  of  foreign  bill  is  ad- 
DiniUe,  without  producing  copy  of  notice  or  proving  its  contenta. 

Approved  in  Schofield  v.  Palmer,  134  Fed.  755,  certificate  of  notary  that 
he  gave  notice  of  dishonor  is  sufficient  evidence  thereof;  Eldredge  v. 
Chacon,  Crabbe,  299,  Fed.  Cas.  4329,  holding  if  notary  states,  in  hi^  pro- 
test, a  demand,  nonpayment,  and  that  notice  was  given  to  indorser,  it  is 
prima  facie  evidence  of  notice ;  Peabody  Ins.  Co.  v.  Wilson,  29  W.  Va.  550, 
2  S.  E.  900,  holding  further  as  to  what  protest  should  contain. 

It  is  sufficient  if  holder  prove  the  use  of  due  diligence  to  give  notice  o^ 
diahonor. 

Approved  in  Harris  v.  Robinson,  4  How.  349,  11  L.  Ed.  1006,  if  due 
diligence  is  used  in  sending  notice  to  the  indorser,  it  is  immaterial  whether 
it  is  received  or  not ;  Ashley  v.  Gunton,  15  Ark.  423,  holding  where  notary 
left  notice  at  hotel  where  indorser  resided,  it  not  appearing  whether  in- 
dorser was  there  at  the  time,  or  whether  notary  inquired  for  him,  is  insaffi- 
ficnt  notice ;  Petefs  v.  Hobbs,  25  Ark.  77,  91  Am.  Dec.  586,  holding  whether 
due  diligence  has  been  used  by  the  holder  is  the  question,  not  whether  in- 
dorser has  received  notice ;  Palmer  v.  Whitney,  21  Ind.  64,  where  bank  dis- 
coonting  note  inquires  residence  of  indorser  from  one  presenting,  and 
sends  notice  there,  this  is  due  diligence;  Page  v.  Prentice,  5  B.  Mon.  7,  in 
absence  of  proof  to  the  contrary,  notice  sent  to  drawer  at  place  where 
bill  is  dated  is  sufficient ;  First  Nat.  Bank  v.  Wood,  51  Vt.  475,  31  Am.  Rep. 
694,  when  indorser  received  notice  in  due  season,  it  is  sufficient,  although 
holder  has  not  complied  with  one  of  the  established  rules  in  regard  to  the 
Qse  of  diligence. 

Where  parties  reside  in  different  places,  it  Is  sui&cient  if  letter  containing 
notice  of  dishonor  is  properly  directed  and  mailed. 

Cited  in  Harris  v.  Robinson,  4  How.  345,  348,  11  L.  Ed.  1004,  1006,  hold- 
ing if  due  diligence  is  used  in  sending  the  notice  to  indorser,  it  is  imma- 
terial whether  it  is  received  or  not;  Ellis  v.  Commercial  Bank,  7  How. 
[Wisa.)  301,  40  Axo.  Dec.  64,  and  Walker  v.  Stetson,  14  Ohio  St.  97,  84  Am. 

I 
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Dec.  366,  if  holder  places  notice  of  protest  in  proper  postoffice  in  due  time, 
it  is  legal  diligence. 

Distinguished  in  Carpenter  v.  Providence  Washington  Ins.  Co.,  4  How. 
22fiy  11  L.  Ed.  947,  holding  testimony  that  he  wrote  a  letter  to  the  insur- 
ance company,  and  thinks  he  put  it  in  the  postoffice,  is  not  sufficient  to 
prove  notice. 

When  indorser  may  be  sued.    Note,  11  Axo.  Dec.  218. 

i 

When  all  the  facts  are  ascertained,  diligence  in  giving  notice  of  diriionor 

is  a  question  of  law. 

Cited  in  Watson  v.  Tarpley,  18  How.  619,  16  L.  Ed^  510,  holding  that 
regularity  of  proceedings  as  to  protest  of  bill  is  a  t^uestion  of  law ;  Park- 
jbon  v.  McKim,  1  Pinn.  220,  following  rule. 

As  to  foreign  bills,  the  protests  produced  at  the  trial  are  in  tbemselvea 
evidence  of  demand  and  protest. 

Cited  in  Green  v.  Gross,  12  Neb.  124,  10  N.  W.  461,  when  deed  is  made 
in  another  State  the  certificate  of  acknowledgment  of  notary  entitles  such 
deed  to  be  recorded. 

Protest  of  negotiable  instruments.    Note,  48  Am.  Dec.  218. 
Protest  as  evidence.    Note,  96  Am.  Dec.  603,  604,  608. 

Miscellaneous.  Miscited  in  Curran  v.  Percival,  21  Neb.  441,  32  N.  W. 
217. 

10  Pet.  683-^95,  9  L.  Ed.  642,  WALZJNGBFOBD  v.  AIiLEN. 

Federal  courts  deciding  matter  under  laws  of  District  of  Columbia  are  not 
controlled  by  Maryland  decisions,  construing  Maryland  statutes  in  force 
therein,  rendered  since  cession  of  District  of  Columbia  to  United  States. 

Distinguished  in  Alexandria  Canal  Co.  v.  Swann,  6  How.  83,  12  L.  Ed. 
69,  following  interpretation  of  Maryland  court,  rendered  before  the  cession 
of  the  District  of  Columbia. 

Conveyance  of  slaves  by  husband  to  wife,  in  consideration  of  discharge  of 
decree  for  alimony  on  separation,  is  valid  in  equity. 

Approved  in  English  v.  Brown,  219  Fed.  267,  holding  transfer  of  prop- 
erty by  husband  to  wife  in  repayment  of  advances  made  from  her  separate 
estate  enforceable  in  equity;  In  re  Tucker,  131  Fed.  648,  transfer  of  stock 
by  husband  to  wife  as  gift  by  surrendering  certificates  and  causing  new 
ones  to  be  issued  in  her  name,  being  void  under  law  of  domicile,  its  re- 
transfer  to  him  by  wife  as  loan  is  no  basis  for  claim  by  her  against  his 
bankrupt  estate;  James  v.  Gray,  131  Fed.  403,  404,  65  C.  C  A.  385,  loan 
made  by  wife  to  husband  from  separate  estate  is  provable  as  debt  against  his 
estate  in  bankruptcy  irrespective  of  its  enforceability  under  State  laws; 
McCormick  v.  Hammersley,  1  App.  D.  C.  318,  holding,  equity  would  enforce 
verbal  ac^eement  of  wife  to  convey  separate  estate  to  husband  in  consider- 
ation of  his  erecting  improvements  thereon  for  benefit  of  family;  Rice  etc. 
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Co.  V.  Sally,  176  Mo.  120,  75  S.  W.  401,  holding  where  married  woman's 
rig^ht  is  based  on  note  and  chattel  morjigage  executed  to  her  directly  by 
husband,  conveying  to  her,  without  intervention  of  trustee,  as  security  for 
pa3rment  of  note  certain  goods  belonging  to  him,  she  can  interplead  in 
attachment  brought  by  husband's  creditors;  Jones  v.  Clifton,  2  Flipp.  196, 
Fed.  Cas.  7457,  Sims  v.  Rickets,  35  Ind.  187,  9  Am.  Rep.  684,  and  Sayers 
V.  Wall,  26  Gratt.  373,  21  Am.  Rep.  311,  all  holding  that  a  reasonable  set- 
tlement made  by  a  husband  free  from  debt,  on  his  wife,  by  direct  con- 
veyance, will  be  upheld  in  equity  against  assignee  in  bankruptcy;  Butler 
V.  Merchants'  Ins.  Co.,  8  Ala.  152,  holding  conveyance  by  husband,  by  way 
of  release,  to  wife  for  her  sole  use,  inoperative  at  law ;  Dyer  v.  Bean,  15 
Ark.  534,  539,  holding,  under  statute,  conveyance  can  be  made  by  husband 
directly  to  wife,  and  in  equity  husband  is  treated  as  trustee  for  wife; 
Gddins  v.  Buck,  23  Ark.  509,  and  Hunt  v.  Johnson,  44  N.  Y.  41,  holding 
equity  will  sustain  a  g^ft  of  property  by  husband  to  wife,  without  the  in- 
tervention of  a  trustee ;  Pillow  v.  Sentelle,  49  Ark.  439,  5  S.  W.  787,  hold- 
ing equity  will  enforce  husband's  premise  to  repay  wife  bona  fide  loan 
out  of  her  separate  estate;  Hinman  v.  Parkis,  33  Conn.  198,  holding  prom- 
ise to  wife  that  she  shall  have  certain  property,  without  delivery,  to  be 
distinctly  hers,  will  not  transfer  the  title  to  her;  Haussman  v.  Bumham, 
59  Conn.^  133,  21  Am.  St.  Rep.  77,  22  Atl.  1067,  holding  agreement  of  wife 
to  reconvey  on  request,  by  means  of  which  she  obtained  the  conveyance 
to  herself,  was  an  agreement  for  the  benefit  of  herself,  and  valid  under 
statute;  Gill  v.  Woods,  81  111.  66,  25  Am.  Rep.  2f5,  and  Wilder  v.  Brooks, 
10  Minn.  54,  88  Am.  Dec.  50,  holding  gift  of  husband  to  wife,  not  prejudi- 
cial to  creditors,  is  valid ;  Fritz  v.  Fritz,  23  Ind.  390,  admitting  in  evidence 
deed  from  husband  to  wife;  Bunch  v.  Bunch,  26  Ind.  405,  equity  refused 
to  snstain  deed  executed  during  coverture ;  Going  v.  Orns,  8  Kan.  88,  ht)ld- 
ing  purchase  by  wife  from  husband  in  good  faith  is  valid  in  equity ;  Sproul 
V.  Atchison  Nat.  Bank,  22  Kan.  339,  where  wife  signed  mortgage  of  home- 
stead only  upon  husband's  promise  to  deed  her  certain  land,  the  deed  was 
upheld;  Holmes  v.  Winchester,  133  Mass.  141,  where  wife  released  dower 
in  husband's  land  in  consideration  of  an  agreement  to  transfer  certain 
stock,  vests  in  her  an  equitable  title;  Burdfeno  v.  Amperse,  14  Mich.  96, 
90  Am.  Dec.  228,  holding  under  statute  husband  can  convey  land  directly 
to  wife;  Randall  v.  Randall,  37  Mich.  572,  Tennison  v.  Tennison,  46  Mo.  81, 
and  Porter  v.  Rutland,  19  Vt.  420,  all  holding  equity  in  order  to  enforce 
provisions  in,  behalf  of  wife,  will  adjudge  husband  to  be  her  trustee ;  dis- 
senting opinion  in  Johnson  v.  Vandervort,  l6  Neb.  151,  20  N.  W.  123, 
majority  holding  where  husband  in  contemplation  of  separation  executed 
conveyance  to  wife  of  undivided  half  of  wild  lands,  without  an  entry,  the 
same  carried  no  title;  Chadbourne  v.  Oilman,  64  N.  H.  354,  10  Atl.  702, 
holding  mortgage  made  by  husband  to  wife  to  secure  debt  yrill  be  sustained 
in  equity;  Woodruff  v.  Clark,  42  N.  J.  L.  199,  holding  sale  of  chattels  by 
hosband  to  wife,  without  delivery,  cannot  be  enforced  at  law  under  the 
statutes;  Savage  v.  O'Neil,  44  N.  Y.  302,  holding  wife  holds  property  re- 
ceived in  payment  of  loan  to  husband  against  creditors;  McKenzie  v.  Ohio 
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River  R.  R.  Co.,  27  W.  Va.  311,  and  Jones  v.  Clifton,  2  Flipp.  196,  Fed. 
Cas.  7457,  holding  dee^  from  husband  to  wife  will  be  enforced  in  equity 
against  the  husband  in  all  cases;  also  against  heirs,  in  Putnam  v.  Bicknell, 
18  Wis.  335,  Garwood  v.  Garwood,  56  N.  J.  Eq.  267,  38  Atl.  955,  arguendo. 

Validity  of  contract  to  compromise  divorce  suit.    Note,  60  L.  R.  A.  416. 
Effect  of  conveyance  by  husband  to  wife.    Note,  69  L.  B^  A*  370. 

10  Pet.  59&>^17»  9  L.  Ed.  647,  BBENT  v.  BANK  OF  WABHINaTON. 

Priority  of  United  States,  under,  act  of  1797,  does  not  affect  any  existing 
lien,  but  merely  gives  a  preference  in  payment. 

Approved  ip  Whitehouse  v.  American  Surety  Co.  of  N.  Y.,  117  Iowa,  333, 
90  N.  W.  729,  holding  when  labor  claimants  on  city  contract  filed  claims 
with  auditor  for  preference  out  of  funds  due  contractor,  which  Were  denied 
because  of  defective  procediyre,  siireties  on  contractor's  bond  not  released; 
Beaston  v.  Farmers'  Bank,  12  Pet.  134,  136,  9  L.  Ed.  1029,  1030,  holding 
that  attachment  of  funds  at  suit  df  private  person  is  not  defeated  by  sub- 
sequent attachment  at  suit  of  the  United  States;  Cottrell  v.  Pierson,  2 
McCrfery,  393,  12  Fed.  807,  holding  priority  of  United  States  does  not  over- 
rule liens  already  in  existence;  United  States. v.  Couch,  25  Fed.  Cas.  674, 
holding  assignment  of  firm  property  and  the  property  of  only  one  of  the 
partners  does  not  so  establish  the  insolvency  of  the  firm  as  to  give  the 
United  States  a  priority;  United  States  v.  Lewis,  13  Bank.  Reg.  38,  26  Fed. 
Cas.  924,  where  there  werp  no  liens  asserted;  United  States  v.  The  Laurel, 
Newb.  271,  Fed.  Cas.  15,669,  holding  under  act  of  1838,  United  States  had 
no  liens  that  could  overreach  the  claim  of  materialmen;  United  States 
V.  Duncan,  4  McLean,  632,  Fed.  Cas.  15,003,  12  111.  5^3,  holding  if  priority 
of  United  States  does  not  disturb  a  specific  lien,  it  is  not  certain  as  to 
a  general  lien ;  Anderson  v.  State,  23  Miss.  475,  476,  holding  that  if  before 
priority  has  attached,  there  is  a  bona  fide  transfer  of  the  property,  the 
right  will  be  lost;  United  States  v.  Hahn,  37  Mo.  App.  583,  holding  priority 
of  United  States  has  no  preference  over  costs  of  administration,  dower  or 
liens;  Dudley's  Case,  7  Fed.  Casi  1154,  holding  property  of  petitioner  in 
bankruptcy  remains  subject  to  execution  until  decree. 

Priority  of  State  of  United  Stateia  in  payment.    Note,  29  L.  R.  A.  236, 
237,  '238. 

Corporation's  charter  Hen  on  Its  stock  for  debts  due  It  by  Its  stockholders, 
and  requiring  payment  of  debt  before  transfer  of  stock  would  be  ma3e  on 
corporate  books,  keld  good  as  against  the  dalm  of  priority  by  United  States. 

Approved  in  Faulkner  v.  Bank  of  Topeka,  77  Kan.  390,  94  Pac.  156,  hold- 
ing purchaser  of  bank  stock  took  it  subject  to  right  of  bank  to  refuse  to 
transfer  when  former  holder  was  indebted  to  bank,  though  debt  had  been 
created  between  time  of  sale  and  transfer;  Blue  Mt.  Forrest  Assn.  v.  Bor- 
rowe,  71  N.  H.  77,  51  Atl.  674,  holding  where  corporation  by-laws  provide 
that  unpaid  assessments  on  capital  stock  shall  be  charged  against  delin-  \ 
quent  interest,  and  explicitly  point  out  manner  in  which  shares  shall  be 
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disposed  of,  no  other  method  can  be  adopted  for  sale  of  stock  in  enforce* 
ment  of  lien;  Hammond  v.  Hastings,  134  U.  S.  403,  3S  L.  Ed.  962,  10 
Snp.  Ct.  728,  when,  by  general  law,  lien  is  given  corporation  upon  the  stock 
for  debts  of  holder,  that  lien  is  en:forceable  against  all  the  world;  United 
States  V.  Duncan,  4  McLean,  621,  Fed.  Cas.  15,003,  12  111.  535,  holding 
proceedings  in  State  court  did  not  impair  rights  of  United  States,  that  the 
priority  of  the  government  attached  and  administrator  became  a  trusted 
for  it;  In  re  Peebles,  2  Hughes,  397,  399,  13  Bank.  Reg.  152,  Fed.  Cas. 
10,902,  holding,  although  collaterals  and  stock  are  deposited  by  shareholder 
to  secure  loan,  the  company  has  a  general  lien  on  the  shares  pledged 
for  the  satisfaction  of  all  the  notes  of  the  shareholder;  In  re  Morrison, 
10  Bank.  Reg.  105,  Fed.  Cas.  9839,  holding  bank  has  right  to  hold  stock, 
although  there  is  an  indorser  on  the  note;  Mobile  Mutual  Ins.  Co.  v.  CuUom, 
49  Ala.  562,  holding  where  lien  has  been  given  by  statute,  it  extends  to 
all  debts  due  from  stockholder  previous  to  notice  of  assignment  of  stock; 
Kenton  Ins.  Co.  v.  Bqwman,  84  Ky.  440,  1  S.  W.  719,  taking  a  mortgage 
does  not  waive  lien  on  stock;  Everett  v.  Avery,  19  Md.  141,  as  having  en- 
forced lien  upon  bank  stock  against  administrator;  Aldine  Mfg.  Co.  v« 
Phillips,  118  Mich.  169,  76  N.  W.  374,  arguendo. 

Lden  of  corporation  on  stock.    Note,  11  Am.  Dec.  581,  582. 

Validity  and  effect  of  provision  in  charter,  statute  or  by-law  creating 

lien  on  stock  in  favor  oi  corporation.    Note,  3  Ann.  Gas.  188,  189. 
Foreclosure  in  equity  of  lien  on  stock  in  favor  of  corporation.    Note, 

Ann.  Gas.  1912A,  54. 

Priority  as  between  lien  of  corporation  and  pledgee  or  purchaser  of 
stock.    Note,  39  L.  B.  A.  (N.  8.)  801,  302. 

Tb^e  Is  no  reason  why  the  United  States  should  be  ezemirted  from  a 
f  ondamental  rule  of  equity. 

Approved  in  Mountain  Copper  Co.  v.  United  States,  142  Fed.  629,  apply- 
ing rule  in  suit  by  government  as  land  owner  to  abate  alleged  nuisance 
caused  by  smelter;  Lynch  V.  United  States,  13  Okl.  146,  73  Pac.  1096, 
applying  rule  in  suit  to  cancel  town-site  patent;  United  States  v.  Beebe, 
4  McCrary,  19,  17  Fed.  41,  holding  lapse  of  time  may  be  a  good  defense 
to  suit  instituted  by  the  United  States;  United  States  v.  Ingate,  48  Fed. 
253,  holding  United  States  voluntarily  appearing  in  court  place  themselves 
upon  an  equality  with  other  litigants;  State  v.  Morgan,  52  Ark.  157,  12 
S.  W.  245,  holding  bill  in  equity  by  which  State  seeks  to  cancel  patent  is 
insufBcient,  unless  it  offers  to  restore  purchase  ^loney  and  taxes;  State  v. 
Snyder,  66  Tex.  700,  18  S.  W.  110,  holding  State  did  not  tender  purchase 
money  as  a  prerequisite  to  recover  land,  when  law  authorizing  suit  has 
made  no  provision  for  obtaining  money  from  the  treasury.- 

Every  stockhoUler  who  draws  or  Indorses  a  note  to  procure  a  loan  from 
the  bank  Is  bound  to  know  the  terms  of  the  charter  and  by-laws. 

Approved  in  Smoot  v.  Bankers'  Life  Assn.,  138  Mo.  App..465,  120  S.  W. 
728,  holding  rule  applied  to  members  in  assessment  assurance  company; 
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In  re  Dunkerson;  4  Biss.  231,  Fed.  Gas.  4156,  holding  by-law  created  a 
lien  on  sjtock  for  liabilities  due  the  bank ;  Knight  v.  Old  Nat.  Bank,  3  Cliff. 
433,  Fed.  Cas.  7885,  holding  by-law  that  stock  cannot  be  transferred  with- 
out the  consent  of  a  majority  of  the  directors  is  valid;  Farmers*  Bank  v. 
Iglehart,  6  Gill.  56,  and  Reese  v.  Bank  of  Commerce,  14  Md.  281,  283,  74 
Am.  Dec.  538,  540,  holding  assignee  of  stock  is  bound  to  take  notice  of 
the  charter;  Newberry  v.  Detroit  &  Lake  Superior  Iron  Co.,  17  Mich.  157, 
holding  equity  will  not  enforce  demand  of  party  who  delays  several  years 
to  have  transfer  of  stock  recorded  and  waij;s  until  the  stock  has  risen  in 
value;  Lockwood  v.  Mechanics'  Nat.  Bank,  9  R.  I.  325,  11  Am.  Rep.  259, 
holding  that  a  power  to  regulate  transfer  of  stock  authorizes  a  by-law  that 
stock  shall  only  be  transferred  at  the  bank. 

Distinguished  in  DriscoU  v.  West  Bradley  etc.  Co.,  59  N.  Y.  108,  holding 
corporation  cannot,  without  express  authority,  declare  a  lien  upon  its  stock, 
so  as  to  affect  bona  fide  purchaser. 

To  what  extent  transfers  of  stock  may  be  restricted.    Note,  57  Am.  St. 

Rep.  387. 
Corporate  by-laws  as  notice.    Note,  25  L.  R.  A.  48. 

Statute  of  Umltatlons  bars  the  remedy  but  the  debt  remains  ms  an  un- 
extinguished  right. 

Approved  in  Farmers'  Loan  etc.  Co.  v.  Denver  etc.  Ry.,  126  Fed.  51,  62, 
holding  one  who  has  legal  title  or  paramount  lien  upon  it  is  not  guilty  of 
laches  preventing  him  from  asserting  equities  therein  in  defense  of  equity 
suit  to  deprive  him  of  lien  or  title  by  fact  that  he  did  not  take  any  affirm- 
ative action  to  foreclose  or  avoid  equities  of  complainant ;  Brand  v.  Brand, 
116  Ky.  798,  68  L.  R.  A.  206,  76  S.  W.  873,  where  plaintiff  assigned  note 
to  A  for  collection  and  defendant  got  judgment  in  New  York  on  ground 
of  limitations,  such  judgment  no  bar  to  action  in  Kentucky  where  different 
limitations  exist;  Farmers'  Bank  v.  Iglehart,  6  Gill,  57,  holding  bank  does 
not  lose  its  lien  on  stock  though  debt  due  it  is  b^irred ;  Donaldson  v.  Raborg, 
26  Md.  327,  because  the  statute  bars  the  action  on  the  administration  bond 
is  no  reason  why  the  remedy  given  the  administratrix 'd.  b.  n.  ought  not  to 
be  granted;  Sanborn  v.  Perry  86  Wis.  367,  holding  statute  of  limitations 
in  another  State  bars  the  remedy  there,  but  it  does  not  follow  that  there  is 
no  remedy  here. 

The  maxim,  "Nullum  tempus  occurrit  regi."    Note,  101  Am.  St.  Rep. 
170. 

Transfer  of  property  to  creditor  by  way  of  preference  creates  no  priority, 
"and  creditor  holds  it  subject  to  account  for  imrplus  over  debt  due  on  suit  of 
debtor,  his  creditor  or  assignee,  who  can  only  recover  on  payment  of  debt  due. 
Approved  in  Union  Cent.  Life  Ins.  Co.  v.  Drake,  214  Fed.  648,  131 
C.  C.  A.  82,  holding  creditor  of  bankrupt  receiving  in  good  faith  voidable 
preference  had  right,  after  being  deprived  of  it  by  trustee,  to  prove  bank- 
rupt's debt  to  him  as  general  creditor  and  have  his  claim  allowed,  and 
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leceiye  same  £vidends  as  other  creditors ;  Central  Improvement  Co.  v.  Cam- 
bria Steel  Co.,  201  Fed.  824,  120  C.  C.  A.  121,  holding  mortgagee  of  rail- 
road did  not  hy  after-acqnired  property  elanse  acquire  lien  on  property 
pledged  by  railroad  to  secure  debt  which  it  conld  enforcOi  without  paying 
debt  secured  by  pledge. 

Miscellaneous.  Cited  in  Roller  v.  Murray,  71  W.  Va.  163,  Ann.  Oas. 
1914B,  11S9,  L.  B.  A.  1915F,  984,  76  S.  E.  173,  to  point  that  decision 
fomided  on  local  law  is  entitled  to  fuU  faith  and  credit  in  another  State 
where  such  law  does  not  exist ;  Morrison  v.  Hershire,  32  Iowa,  278,  errone- 
oasly;  dissenting  opinion  in  Bank  of  Attica  v.  Manufacturers'  &  Traders' 
Bank,  20  N.  Y.  61L 

10  Pet  618-624,  9  K  Ed.  656,  VmrSD  STATES  ▼.  GABDNER. 

An  Indictment  cannot  be  sustained,  under  act  of  1825,  for  counterfeiting 
a  "head  pistareen,"  it  not  being  a  part  of  a  dollar  witbin  the  meaning  of  that 
act 

Approved  in  United  States  v.  Bicksler,  1  Mackey  (D.  C),  346,  holding: 
old  five  cent  pieces  were  not  ^' minor  coins"  under  statute,  and  indictment 
charing  counterfeiting  them  as  such  was  void. 

10  Pet  625-646,  9  I..  Ed.  559,  McIiEAEN  Y.  McLELLAK. 

Equitable  lien  exists  in  favor  of  the  vendor  or  his  assignee. 
Cited  in  Manly  v.  Slason,  21  Vt.  279,  52  Am.  Dec.  65,  holding  vendor 
has  lien  upon  land  for  the  payment  of  purchase  money,  against  all  persons 
except  bona  fide  purchasers,  without  notice ;  Rice  v.  Rice,  36  Fed.  861,  and 
Ahiend  v.  Odiome,  118  Mass.  267,  19  Am.  Rep.  454,  to  point  that  doctrine 
of  vendor's  lien  does  not  exist  except  where  established  by  local  law. 

Vendor's  lien  secured  by  a  Judgment  suffered  by  vendee  to  be  entered 
for  the  pnrchase  price,  held  discharged  by  the  subsequent  taking  of  a  general 
mortgage  secured  upon  all  vendee's  realty  and  personalty. 

Cited  in  Colquitt  v.  Thomas,  8  6a.  263,  arguendo. 

If  deltt  of  decedent  grew  out  of  contract  in  regard  to  realty,  it  becomes 
charge  upon  decedent's  land,  but  if  out  of  personal  contract,  personal  estate  is 
urn  Uable. 

Cited  in  dissenting  opinion  in  O'Conner  v.  O'Conner,  88  Tenn.  110,  7 
L  &.  A.  42,  12  S.  W.  455,  majority  holding  heir  is  entitled  to  have  personal 
estate  applied  in  extinguishment  of  liens  for  purchase  money;  Mitchell  v. 
Mitchell,  3  Md.  Ch.  81,  where  mortgaged  land  descends,  the  land  is  the 
primary  fund  for  the  payment  of  the  debt,  though  purchaser  covenanted 
to  pay  it;  Mount  v.  Van  Ness,  33  N.  J.  Eq.  266,  where  ancestor  bought 
land  and  as  part  of  purchase  money  assumed  mortgage,  held  that  heir  was 
not  entitled  to  exoneration  out  of  the  personal  estate  for  the  amount  of  the 
mortgage. 
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10  Pet  647-666^  0  L.  Bd.  567,  l^ETMOBE  Y.  X7NITED  STATES. 

Faymaster  of  the  army  is  entitled  to  tlie  pay  and  emoliimenta  of  a  major 
of  infantry,  and  not  major  of  cavalry. 

Approved  in  United  States  v.  Gwynne,  1  McLean,  270,  Fed.  Cas.  15,272, 
following  rule. 

Admissibility  of  public  documents  in  evidence.    Note,  21  £.  B.  0.  696. 

10  Pet  667-661,  9  !■.  Ed.  871^  OLABS  v.  KOWKSLAE. 

Proper  subjects  of  instructions  to  juries  and  to  what  extent  judges 
may  comment  upon  evidence.    Note,  72  Am.  Dec.  540* 

10  Pet  662-738,  9  L.  Ed.  573,  NEW  ORLEANS  T.  UNITED  STATES. 

Land  may  be  dedicated  to  tbe  public  use  wltbout  vesting  tbe  legal  title 
in  a  corporate  body. 

Approved  in  Werlein  v.  New  Orleans,  177  U.  S.  401,  44  L.  Ed.  822,  20 
Sup.  Ct.  686,  holding  city's  claim  that  lan^  which  it  holds  by  dedication 
for  public  use  cannot  be  legally  sold  under  judgment  against  city  is  con- 
clusively defeated  by  decision  against  city  in  suit  to  enjoin  sale  on  ground 
of  its  illegality,  though  in  that  suit  question  of  effect  of  dedication  not 
considered;  Mobile  Transportation  Co.  v.  Mobile,  153  Ala.  414,  127  Am. 
St.  Bep.  34,  13  L.  B.  A.  (N.  S.)  862,  44  South.  977,  holding  possession  and 
use  by  riparian  owner  did  not  bar  title  of  city  to  shores  of  navigable 
streams  held  in  trust  for  public ;  Evans  v.  Blankenship,  4  Ariz.  316,  39  Pao. 
813,  applying  rule  where  land  platted  in  recorded  map  as  park;  Gordon 
County  V.  Mayor  etc.  of  Calhoun,  128  Ga.  785,  58  S.  E.  362,  upholding  dedi- 
cation of  land  as  town  common  though  town  had  not  yet  been  incorpo- 
rated; Shearer  v.  City  of  Reno^  36  Nev.  457,  136  Pac.  710,  holding  where 
land  dedicated  to  public  use  was  sold  by  holder  of  legal  title  and  use  was 
abandoned,  land  reverted  to  grantee ;  Gillean  v.  City  of  Frost,  25  Tex.  Civ. 
376,  61  S.  W.  348,  holding  it  is  not  necessary  that  town  corporation  should 
have  been  created  at  time  of  dedication  ;^incennes  v.  Indiana,  14  How. 
274, 14  L.  Ed.  419,  Coffin  v.  Portland,  11  Sawy.  606,  27  Fed.  416.  and  School 
District  v.  Heath,  56  Cal.  480,  all  holding  dedication  for  school  purposes 
good  without  a  donee;  McDonogh  v.  Murdoch,  15  How.  410,  14  L.  Ed.  761, 
holding  testator  was  authorized  to  define  the  use  and  destination  of  the 
legacy ;  Irwin  v.  Dixon,  9  How.  30,  31,  13  L.  Ed.  34,  35,  arguendo. 

Dedication.    Note,  27  Am.  Dec.  562,  567. 

A  grant  of  land  bounded  by  a  stream  which  has  gradually  changed  ita' 
course  by  alluvial  formations  extends  to  tlie  new  boundaries,  including  the 
accumulated  soiL 

Approved  in  Philadelphia  Co.  v.  Stimson,  223  U.  S.  624,  56  L.  Ed.  578. 
32  Sup.  Ct.  340,  State  of  Kansas  v.  Meriwether,  182  Fed.  463,  106  C.  C.  A. 
191,  Sun  Dial  Ranch  v.  May  Land  Co.,  61  Or.  216,  119  Pac.  762,  County  of 
St.  Clair  v.  Lovingston,  23  Wall.  68,  16  Am.  Bep.  527,  23  L.  Ed.  63,  Bow- 
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man  v.  WatBen,  2  McLean,  381,  Fed.  Cas.  1740,  Hagan  v.  Campbell,  8  Port. 
26,  27,  33  Am.  Dec.  270,  271>  Abbott  v.  Kennedy,  5  Ala.  395,  McCaman  v. 
Stagg,  2  Kan.  App.  481,  43  Pac.  87,  Posey  v.  James,  7  Lea,  101,  Linthicnm 
V.  Coan,  64  Md.  452,  2  Atl.  828,  Camden  &  Atlantic  Land  Co.  v.  Lippin- 
eott,  45  N.  J.  L.  417,  and  Kraut  v.  Crawford,  18  Iowa,  554,  87  Am.  Dec.  417, 
all  reaffirming  role ;  Missouri  v.  Nebraska,  196  U.  S.  34,  35,  49  L.  Ed.  376, 
25  Sap.  Ct.  155,  avulsion  by  Missouri  River,  middle  of  whose  channel  f  orm^ 
boimdaiy  line  between  two  States,  works  no  change  in  boundary  but  leaves 
it  in  center  of  old  channel;  State  of  Iowa  v.  Carr,  191  Fed.  261, 112  C.  C.  A. 
477,  holding  where  channel  was  changed  by  avulsion,  boundary  continued 
in  old  channel;  Stockley  v.  Cissna,  119  Fed.  833,  holding  land  bounded  by 
navigable  liver,  extending  to  ordinary  low-water  mark,  which  is  los^  by 
erosion  or  submergence  is  regained  to  original  owner  of  fee  when  by  felie- 
tion  or  accretion  water  disappears  and  land  emerges;  Stockley  v.  Cissna, 
119  Fed.  822,  holding  sudden  cutting  of  new  channel  by  Mississippi  River  in 
1876,  called  ''Centennial  cutoff,'^  did  not  change  boundary  between  Arkan- 
sas and  Tennessee;  Leverick  v.  Mayor  etc.  of  Mobile,  110  Fed.  179,  hold- 
ing Alabama  act  of  January  31, 1867,  granting  Mobile  shore  and  soil  under 
river  in  trust  to  direct  and  manage  same  as  it  shall  deem  best  was  void 
in  so  far  as  it  empowered  city  to  declare  wharves  built  by  riparian  owners 
to  Be  free ;  Ocean  City  Assn.  v.  Shriver,  64  N.  J.  L.  557,  561,  46  Atl.  692, 
694,  determining  rights  of  riparian  owners  to  accretion  along  Peck's  Beach ; 
Horgan  v.  Town  Council  of  Jamestown,  32  R.  I.  538,  80  Atl.  275,  holding 
accretions  to  public  highway  terminating  at  navigable  water  attached  to 
highway;  State  v.  Muncie  Pulp  Co.,  119  Tenn.  105,  104  S.  W.  452,  holding 
shift  of  channel  to  short  cut  in  two  days  was  avulsion  and  did  not  change 
boondary  of  State;  Chesapeake  etc.  Ry.  v.  Walker^  100  Va.  83,  40  S.  E. 
638,  determining  rights  of  canal  company;  State  v.  Bowen,  149  Wis.  206, 
39  L.  B.  A.  (N.  8.)  200,  135  N.  W.  496,  holding  boundary  not  changed  from 
thread  of  channel  on  one  side  of  island  to  other  side  where  thread  of  channel 
was  shifted  by  construction  of  railway  bridge ;  Pojmter  v.  Chipman,  8  Utah, 
450,  32  Pac.  692,  holding  owner  of  land  bounded  by  inland  lake  follows 
the  water  in  its  recession ;  Jeff eris  v.  East  O.  L.  Co.,  134  U.  S.  189,  193, 
33  L.  Ed.  876,  877, 10  Sup.  Ct.  520,  522,  holding  conveyance  of  lot  by  num- 
ber covers  the  successive  accretions ;  Lovingston  v.  St.  Clair  Co.,  64  111.  60, 
65,  16  Am.  Bop.  519,  528,  where  accretion  was  formed  partly  by  artificial 
means;  Gill  v.  Lydick,  40  Neb.  510,  59  N.  W.  105,  Wallace  v.  Driver,  61 
Ark.  431,  81  L.  B.  A.  317,  33  S.  W.  642,  and  Bouvier  v.  Stricklett,  40  Neb. 
798,  59  N.  W.  552,  all  holding  where  alteration  takes  place  suddenly,  the 
ownership  remains  according  to  former  bounds;  Nebraska  v.  Iowa,  143 
U.  S.  360,  36  L.  Ed.  187,  12  Sup.  Ct.  397,  Cooley  v.  Golden,  117  Mo.  50,  21 
L  R.  A.  306,  23  S.  W.  106,  and  Bissell  v.  Fletcher,  19  Neb.  728,  28  N'.  W. 
304,  where  there  is  a  sudden  change  in  channel,  boundaries  remain  un- 
changed; Wilhelm  v.  Burleyson,  106  N.  C.  387,  11  S.  E.  592,  rejecting  evi- 
dence of  where  creek  ran  before  it  was  made  a  boundary  line;  St.  Louis 
etc  Ry.  V.  Ramsey,  53  Ark.  323^  22  Am.  St.  Bep.  200,  8  L.  B.  A.  562,  13 
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S.  W.  933 ;  State  v.  Black  R,  Phos.  Co.,  32  Fla.  112,  114,  21  L.  B.  A.  198, 
199,  13  South.  650,  and  Steele  v.  Sanchez,  72  Iowa,  68,  2  Am.  St.  Bep.  2S6, 
33  N.  W.  368,  holding  land  below  high-water  mark  is  not  in  adjoining 
owner;  as  also,  in  dissenting  opinion  in  Gould  v.  Hudson  River  R.  R.  Co.,  6 
N.  Y.  562,  657,  aiding  to  same  point ;  Lammers  v.  Nissen,  4  Neb.  251,  hold- 
ing entry  of  government  land  bounded  by  a  meandered  line  does  not  include 
land  between  meandered  line  and  bank  of  the  river;  Musser  v.  Hershey, 
42  Iowa,  363,  holding  no  private  ownership  could  be  acquired  to  land  lying 
between  public  levee  and  bed  of  stream;  Fulton  v.  Frandolig,  63  Tex.  332, 
holding  accretion  formed  upon  a  reef  removed  from  the  original  survey 
does  not  belong  to  adjoining  owner;  Town  of  Freedom  v.  Norris,  128  Ind. 
381,  27  N.  E.  870,  holding  where  there  was  an  implied  dedication  of  a  com- 
mon, such  easement  attaches  to  alluvial  additions;  Smith  v.  St.  Louis  Pub- 
lic Schools,  30  Mo.  307,  and  St.  Louis  v.  Missouri  Pao.  Ry.  Co.,  114  Mo.  23, 
21  S.  W.  206,  both  holding  owner  of  lot  bounded  by  street  is  not  entitled 
to  alluvion  formed  in  front  of  the  street;  Barney  v.  Keokuk,  4  Dill.  597, 
Fed.  Cas.  1032,  and  Hoboken  L.  &  I.  Co.  v.  Hoboken,  36  N.  J.  L.  547,  hold- 
ing additional  ground  made  by  filling  in  street  partakes  of  the  same  char- 
acter as  the  original  street;  Potomac  S.  Co.  v.  Upper  P.  S.  Co.,  109  U.  S. 
684,  27  L.  Ed.  1074,  3  Sup.  Ct.  452,  and  United  States  v.  Ames,  1  Wood.  &  M. 
81,  Fed.  Cas.  14,441,  holding  rights  of  United  States  are  the  same  as 
other  land  holders;  Watkins  v-  Holman,  16  Pet.  55,  10  L.  Ed.  886,  holding 
rights  of  riparian  owner  do  not  attach  to  a  mere  intruder;  Hoboken  v. 
Pennsylvania  R.  R.  Co.,  124  U.  S.  679,.  31  L.  Ed.  548,  8  Sup.  Ct.  648,  and 
Leonard  v.  Baton  Rouge.  39  La.  Ann.  281,  4  South.  244,  both  aiguendo. 

l!)istinguished  in  Associates  of  the  New  Jersey  Co.  v.  New  Jersey  City, 
8  N.  J.  Eq.  723,  where"  the  streets  only  were  'dedicated  and  nothing  beyond. 

Alluvion.    Note,  33  Am.  Dec.  276,  279. 

Accretion  of  shore  lands.    Note,  68  L.  B.  A.  204. 

Fact  that  on  maps  of  city  of  New  Orle«DB  certain  apaces  were  designated 
as  quays,  and  tliat  tliey  were  used  by  tbe  public  for  a  century,  showa  a 
dedication.  | 

Approved  in  London  &  San  Francisco  Bank  v.  City  of  Oa^and,  90  Fed. 
699,  holding  plat  of  town  signed  and  acknowledged  by  owners!  of  land  and 
duly  filed  and  recorded,  and  by  reference  to  which  such  owners  partitioned 
property  by  deeds  between  themselves,  constitutes  dedication  of  streets 
shown  therein;  German  Bank  v.  Brose,  32  Ind.  App.  87,  69  N.  E.  303,  deter- 
mining dedication  of  street  by  user;  Nichols  v.  Charlevoix  Circuit  Judge, 
155  Mich.  458,  120  N.  W.  344,  holding  legislature  could  authorize  city  of 
fourth  class  to  build  public  wharf;  Kemp  v.  Stradley,  134  Mii^h.  678,  97 
N.  W.  41,  under  act  authorizing  council  to  construct  .wharves  on  public 
land  and  lease  wharfing  privileges,  city  hiay  lease  land  and  authorize  les- 
see to  build  wharf;  Shearer  v.  City  of  Reno,  36  Nev.  453,  136  Pac.  709, 
holding  rule  of  lots  with  reference  to  streets  shown  on  recorded  plat  was 
dedication ;  Baker  qity  Mut.  Irr.  Co.  v.  Baker  City,  58  Or.  322, 113  Pac  14, 
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holding  resnrvey  of  town  site  and  sale  of  lots  constituted  dedication  of 
streets;  Barney  v.  Baltimore,  1  Hughes,  130,  Fed.  Cas.  1029,  London  is 
S.  F.  B.  V.  Oakland,  86  Fed.  32,  Rowan  v.  Portland,  8  B.  Mon.  247,  Hanni- 
bal V.  Draper,  16  Mo.  640,  Rutherford  v.  Taylor,  38  Mo.  319,  Trustees  of 
Church  V.  Hoboken,  33  N.  J.  U  19,  25,  79  Am.  Dec.  700,  706,  Rives  v.  Dud- 
ley, 3  Jones  Eq.  136,  67  Am.  Dec.  237,  Carter  v.  Portland,  4  Or.  347,  348, 
and  State  v.  Travis  Co.,  85  Tex.  440,  21  S.  W.  1031,  all  holding  where  map 
with  streets  and  spaces  named  was  filed  and  lots  sold  in  reference  thereto','  ' 
there  was  a  dedication ;  dissenting  opinion  in  Municipality  No.  2  v.  Orleans 
Cotton  Press,  18  La.  255,  261,  263,  266,  276,  and  dissenting  opinion  in  David 
V.  New  Orleans,  16  La.  Ann.  412,  majority  holding  use,  without  designa- 
tion on  map  of  town,  is  not  a  dedication;  District  Torres  v.  Falgoust,  37 
La.  Ann.  501,  Leonard  v.  Baton  Rouge,  39  La.  Ann.  285,  4  South.  246, 
State  v.  Lochte,  45  La.  Ann.  1411,  14  Sou^h.  218,  State  v.  Wilson,  42  Me. 
23 ,  Williams  v.  Wiley,  16  Ind.  363,  Mankato  v.  Willard,  13  Minn.  26,  97 
Am.  Dec.  218,  Parrish  v.  Stephens,  1  Or.  76,  Oswald  v.  Grenet,  22  Tex.  101, 
Noyes  v.  Ward,  19  Conn.  265,  Sturmer  v.  County  Court.  42  W.  Va.  730, 
36  L.  R.  A.  SOS,  26  S.  E.  534,  and  Gardiner  v.  Tisdale,  2  Wis.  192,  60  Am. 
Dec.  416,  all  recognizing  the  rule  that  dedication  may  be  presumed  from 
the  acts  of  the  owner,  and  applying  it  to  various*  stales  of  facts ;  Prudden 
V.  Ldndsley,  29  N.  J.  Eq.  619,  applying  the  rule  in  the  case  of  acts  of  trus- 
tees ;  Evansville  v.  Evans,  37  Ind.  236,  and  Smith  v.  San  Louis  Obispo,  95 
Cal.  470,  30  Pac.  593,  where  strip  of  land  was  fenced  on  both  sides  and 
left  open  at  each  end;  Sultzner  v.  State,  43  Ala.  30,  holding  act  of  com- 
missioners' court  not  indispensable  to  the  establishment  of  a  public  road; 
Abbott  V.  Cottage  City,  143  Mass.  524,  58  Am.  Rep.  144,  10  N.  E.  328,  ad- 
mitting evidence  that  land  dedicated  was  never  accepted  by  statute,  but 
was  continually  used;  Kittle  v.  Pfeiffer,  22  Cal.  489,  where  land  deeded 
city  for  highway  was  never  so  used,  and  wife  executed  mortgage  on  land 
describing  it  as  bounded  by  ceHain  streets,  held,  this  amounted  to  a  dedi- 
cation ;  Meeker  v.  Puyallnp,  5  Wash.  761,  32  Pac.  728,  where  town  to  which 
deed  of  land  was  made  was  discovered  to  be  a  void  incorporation,  and  a 
city  covering  substantially  the  same  ground  was  organized,  which  assumed 
control  of  the  land,  held  there  was  a  dedication,  though  no  ordinance 
accepting  grant  was  passed,  as  was  provided  for  in  the  deed;  Macon  v. 
Franklin,  12  Ga.  246,  holding  declaration  by  auctioneer  at  sale  of  lots  "that 
certain  lots  were  held  as  a  public  reserve,"  was  a  dedication;  Harding  v. 
Jasx>er,  14  Cal.  649,  where  land  was  used  as  public  road  for  several  years 
pending  litigation,  this  did  not  constitute  a  dedication;  State  v.  String- 
fellow,  2  Kan.  320,  and  Baker  v.  Newland,  25  Kan.  30,  holding  act  of  Con- 
gress providing  that  certain  sections  be  reserved  for  public  schools  is  a 
grant ;  Cook  v.  Burlington,  30  Iowa,  98,  6  Am.  Rep.  661,  holding  act  of 
Congress  laying  off  city,  reserving  strip  along  river  for  public  use,  on  sale 
of  lots,  became  a  contract,  which  could  not  be  abrogated;  Lux  v.  Haggin, 
69  Cal.  314,  10  Pac.  706,  holding  that  by  laws  of  Mexico  the  running  waters 
of  California  were  not  dedicated  to  the  common  use  of  all  the  inhabitants 
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in  such  a  sense  tliat  they  could  not  be  deprived  of  the  oommon  use;  San 
Francisco  v.  Canavan,  42  Cal.  553,  holding  that  reservation  of  right  to 
revoke  dedication  defeats  it;  Webb  v.  Demopolis,  95  Ala.  131,  21  L.  B.  A. 
69,  13  South.  294 ;  Leonard  v.  Baton  Rouge,  39  La.  Ann.  284,  4  South.  245. 
and  Backus  v.  Detroit,  49  Mich.  118,  4S  Am.  Bep.  464,  13  N.  W.  384,  both 
holding  city  may  construct  upon  street  abutting  upon  a  navigable  stream, 
such  edifices  as  may  be  of  public  advantage;  Bennett  v.  Chicago  etc.  Ry. 
Co.,  73  Fed.  699,  when  town  was  laid  out  under  act  of  Congress,  holding 
State  could  not  forbid  the  location  of  a  railroad  along  the  strip  reserved 
for  public  use;  New  Orleans  R.  R.  Co.  v.  New  Orleans,  26  La.  Ann.  518, 
520,  holding  State  can  grant  railroad  right  of  way  through  street  in  New 
Orleans;  Geiger  v.  Filor,  8  Fla.  340,  and  Easton  etc.  R.  R.  Co.  v.  Central 
R.  R.  Co.,  52  N.  J.  L.  273,  19  Atl.  724,  both  arguendo. 

Distinguished  in  Crossman  y,  Vignaud,  14  La.  176,  holding  space  used 
as  an  alley  for  thirty  years,  without  being  designated  as -such  on  the  plan 
of  the  town,  remained  private  property.  *" 

Public  places,  sncli  as  roads  and  streets,  cannot  be  appropriated  to  pri- 
vate use. 

Approved  in  UorAs  v.  United  States,  174  U.  S.  246,  43  L.  Ed.  964,  19 
Sup.  Ct.  669,  holding  no  riparian  rights  belong  to  lots  north  of  Water 
Street  between  17th  and  27th  Street  West,  Washington,  as  that  street 
intervenes  between  such  lots  and  channels  of  river;  State  ex  rel.  Illinois 
etc.  R.  R.  Co.  V.  Board  of  Levee  Comimrs.,  109  La.  419,  33  South,  391,  hold- 
ing board  of  commissioners  of  New  Orleans  is  body  whose  consent  is  neces- 
sary for  riparian  owners  to  obtain  under  Const.,  art.  290,  as  condition 
precedent  to  erection  of  improvements  on  banks  owned  by  them;  Attorney 
General  v.  Vineyard  Grove  Co.,  181  Mass.  509,  610,  64  N.  E.  75,  76,  hold- 
ing where  land  and  view  of  sea  from  certain  bluJ$  above  lahd  have  been 
acquired  by^  public  by  dedication,  structures  on  land  beneath  bluff,  how- 
ever long  maintained,  cannot  be  construed  to  establish  right  more  extensive 
than  ground  used  and  give  right  to  obstruct  view;  Dallas  v.  Gibbs,  27 
Te^  Civ.  277,  65  S.  W.  82,  holding  where  land  is  deeded  to  city  for  pur- 
pose of  opening  street,  and  dedication  is  duly  accepted,  right  to  use  of 
land  for  street  purposes  becomes  vested  in  citizens  of  city  and  cannot  be 
defeated  by  failure  or  delay  in  completing  opening  of  street;  dissenting 
opinion  in  Scranton  v.  Wheeler,  179  U.  S.  182,  45  L.  Ed.  144,  21  Sup.  Ct. 
64,  majority  holding  pier  erected  by  government  on  land  submerged  under 
navigable  water,  title  to  which  is  in  riparian  owner,  when  this  is  done 
merely  for  improvement  of  navigation,  though  it  permanently  destroys 
access  to  navigable  water^  does  not  entitle  him  to  compensation;  United 
States  V.  New  Bedford  Brfdge,  1  Wood.  &  M.  421,  Fed.  Cas.  15,867,  de- 
claring that  navigable  rivers  cannot  be  permanently  appropriated  to  pri- 
vate use,  unless  authorized  by  the  paramount  government ;  Hart  v.  Burnett, 
15  Cal.  595,  596,  holding  title  of  San  Francisco  to  municipal  lands  is  un- 
affected by  sheriff's  sale  under  execution  against  her;  dissenting  opinion 
in  Stevens  v.  Patterson  &  Newark  R.  R:  Co.j  34  N.  J.  L.  562,  majority 
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holding  land  in  navigable  water,  may  be  granted  for  public  or  private  pur^ 
poses,  without  compensation ;  Parish  v.  Gaddis,  34  La.  Ann.  932,  934,  hold- 
ing property  donated  to  parish  for  pnblio  use  cannot  be  sold  without  legis- 
lative authority;  New  Orleans  v.  Georgia  Const.  Co.,  140  U.  S.  662,  35 
L.  Ed.  559,  11  Sup.  Ct.  971,  arguendo.* 

State  or  public  lands  as  subject  to  condemnation  under  power  of  emi- 
nent domain.    Note,  15  Ann.  Oas.  4to. 

Abandonment  of  highway  by  nonuset,  or  otherwise  than  by  act  of 
authorities.    Note,  26  L.  B.  A.  466. 

Rvea  sovereign  cannot  grant  away  tlie  public  right  to  a  common,  except 
for  national  use  and  upon  compensation  paid. 

Cited  in  Bird  v.  Montgomery,  6  Mo.  524,  holding  dominion  retained  by 
king  af ter^  grant  of  royal  domain  is  purely  political ;  Parish  v.  Municipality,  • 
8  La.  Ann.  149,  holding  l^islature  has  right  to  change  designation  of  pub- 
lic places;  dissenting  opinion  in  New  Orleans  &  C.  R.  R.  Co.  v.  New 
Orleans,  26  La.  Ann.. 486,  490,  majority  holding  municipality  acquired  fee 
of  squares,  and  they  could  not  be  taken  by  the  legislature  (see  also,  p.  485) ; 
dissenting  opinion  in  New  Orleans  &  C.  R.  R.  Co.  v.  New  Orleans,  26  La. 
Ann.  527,  majority  holding  State  has  power  to  grant  railroad*  right  of  way 
in  city  street;  United  Land  Assn.  v.  Knight,  d5Cal.  461,  469,  482,  24  Pac. 
825,  827,  821,  holding  Federal  government  had  no  power  to  grant  lands 
below  ordinary  high-water  mark  to  city  of  San  Francisco;  Geiger  v.  Filor, 
8  Fla.  338,  holding  land  between  high  and  low  water  marks  at  termination 
of  street  belongs  to  city  so  long  as  street  exists ;  Providence  Steam  Engine 
Co.  V.  Providence  etc.  S.  S.  Co.,^  12  R.  I.  359,  34  Am.  Rep.  658,  and  Wilkins 
V,  Chicago  etc.  R.  R.  Co.,  110  Tenn.  450,  75  S.  W.  1032,  both  arguendo. 

The  issuing  of  a*  grant,  even  by  a  sovereign,  is  not  conclusive  evidence  of 
the  power  to  issue.  \ 

Approved  in  United  Land  Assn.  v.  Knight,  3  Cal.  Unrep.  217,  218,  23 
Pac.  269,  270,  holding  Spanish  land  grant  did  not  convey  described  lands 
extending  under  waters  of  San  Francisco  Bay;  Horsky  v.  Moran,  21  Mont. 
354,  53  Pac.  1067,  determining  validity  of  deed  under  town-site  patent; 
Mantle  v.  Noyes,  5  Mont.  291,  5  Pac.  862,  Coleman  v.  Tish-ho-mah,  4 
Smedes  &  M.  49,  Best  v.  Polk,  18  Wall.  117,  21  L.  Ed.  807.  and  Webster  v. 
Clear,  49  Ohio  St.  400,  31  N.  E.  746,  holding  patent  for  public  land  previ- 
ously granted  is  void;  Doolan  v.  Carr,  125  U.  S.  625,  31  L.  Ed.  847,  8  Sup. 
Ct.  1231,  Doe  V.  Jones,  11  Ala.  83,  Sullivan  v.  Richardson,  33  Fla.  150,  14 
South.  719,  Wright,  v.  Roseberry,  121  U.  S.  520,  30  L.  Ed.  1048,  7  Sup.  Ct. 
1000,  and  Garrard  v.  Silver  Peak  Mines,  82  Fed.  583,  admitting  extrinsic 
evidence  to  show  want  of  authority  in  oflficer  to  issue  grant;  Silver  Bow 
Mining  Co.  v,  Clark,  5  Mont.  422,  5  Pac.  580,  holding  prior  mining  loca- 
tion not  affected  by  town-site  entry;  Lkkin  v.  Dolly,  53  Fed.  336,  holding 
patent  of  mining  claim  is  void  as  to  part  in  excess  of  statutory  allowance ; 
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United  Land  Assn.  v.  Knight,  85  Cal.  480,  24  Pac.  821,  holding  officers  of 
land  department  are  hound  hy  the  description  given  in  the  decree  of  final 
confirmation;  Miller  v.  Tohin,  16  Or.  552,  16  Pac.  168,  where  act  of  Con- 
gress gives  State  right  to  reclaim  swamp-lands,  party  claiming  nnder 
patent  from  State  has  complete  remedy  at  law  against  one  claiming  from 
the  government ;  Northern  Pacific  R.  R.  Co.  v.  Cannon,  54  Fed.  258,  7  U.  S, 
App.  5p7,  holding  railroad  cannot  maintain  suit  in  equity  to  quiet  title  to 
lands  within  its  grants  when,  before  the  line  of  the  xpB,d  was  definitely 
fixed,  patents  had  been  issued  to  individuals  for  the  lands  as  "mineral 
land" ;  Proprietors  of  Enfield  v.  Day,  11  N.  H.  528,  where  there  was  a  re- 
.  entry,  new  survey^  and  regrant  by  government,  the  seisin  of  .the  first  grantee 
was  divested ;  Moose  v.  Carson,  104  K  C.  436,  17  Am.  St.  Rep^ .  684,  7 
L.  |L.  A.  550,  10  S.  E.  690,  where  city  conveys  land  bounded  by  streets, 
.  and  grantee  improves  it,  a  subsequent  conveyance  of  land  covered  by  streets 
is  void ;  Mobile  v.  Eslava,  9  P/ort.  596,  33  Am.  Dec.  332,  and  Hart  v.  Bur- 
nett, 15  Cal.  548,  holding  official  acts  of  officers  in  their  accustomed  duties 
are  presiimed  to  have  been  done  with  authority;  Antones  v.  Eslava,  9  Port. 
544,  arguendo. 

Land  dedicated  to  public  use  is  witlidrawn  from  commerce  and  cannot 
become  tbe  property  of  an  individual. 

Approved  in  San  Antonio  v.  Lewis,  15  Tex.  393,  and  Lewis  v.  San 
Antonio,  7  Tex.  320,  under  similar  facts ;  Werlein  v.  New  Orleans,  177  U.  S. 
399,  44  L.  Ed.  821,  20  Sup.  Ct.  687,  holding  city's  claim  that  land  which 
it  holds  by  dedication  for  public  use  cannot  be  legally  sold  under  judg- 
ment against  city  is  conclusively  defeated  by  decision  against  city  in  suit 
to  enjoin  sale  on  ground  of  its  illegality,  though  in  that  suit  question  of 
effect  of  dedication  not  considered;  Pewaukee  v.  Savoytand  Another,  103 
Wis.  279,  74  Am.  St.  Rep.  864,  79  N.  W.  438,  holding  if  public  highway 
exists  so  that  its  boundary  and  waters  of  navigable  lake  meet,  riparian 
rights  incident  to  land  composing  strteet  belong  to  public. 

"Wben  tbere  ia  a  cession  of  territory,  rights  of  property  of  individuals 
remain  undisturbed. 

Approved  in  Utah  Power  etc.  Co.  v.  United  States,  230  Fed.  338,  hold- 
ing act  of  February  1, 1905,  providing  for  granting  rights  of  way  in  forest 
reserves  for  dams,  etc.,  for  mining  purposes,  etc.,  conferred  no  rights  on 
power  company'  where,  as  trespasser,  it  had  constructed  electrical  plant  on 
lands  included  in  forest  reserve;  Strother  v.  Lucas,  12  Pet.  436,  437,  438, 
440,  445,  450,  457,  9  L.  Ed.  1147,  1148,  1149,  1160,  1153,  1155,  Hill  v.  Boy- 
land,  40  Miss.  634,  and  Teschemacher  v.  Thompson,  18  Cal.  23,  79  Am. 
Dec.  156,  all  reaffirming  rule ;  Groover  v.  Coffee,  19  Fla.  80,  holding  subse- 
quent patent  issued  by  United  States  covering  the  same  grant,  does  not 
divest  title  of  purchaser  from  State  of  Georgia;  Pollard  v.  Kibbe,  14  Pet. 
370,  391,  398,  10  L.  Ed.  498,  508,  512,  declaring  land  to  be  held  as  held  by 
Spain;  Hancock  v.  Walsh,  3  Woods,  365,  Fed.  Cas.  6012,  holding  trust 
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assuined  by  Republic  of  Texas,  was  not  extinguished  by  the  formation  of 
the  State;  dissenting  opinio^  in  Sunol  v.  Hepburn,  1  Cal.  286,  arguendo. 

One  actii^  in  ignorance  of  Ms  rights  is  not  preji/diced  thereby. 
Approved  in  Tutorship  of  Hacket,  4  Rob.  (La.)  297,  where  minor  gave 
receipt  in  full  to  tutor  and  discharge  from  all  claims,  held  she  will  be  re- 
lieved on  proof  that  she  acted  in  ignorance;  Lewis  v.  San  Antonio,  7  Tex. 
318,  following  rule. 

United  States  can  exercise  a  general  Jurisdiction  only  in  the  territories,  or 
established  foils. 

Approved  in  Downes  v.  Bidwell,  182  U.  S.  289,  45  L.  Ed.  1107  (see  21 
Sup.  Ct.  770),  upholding  31  Stat.  77,  c.  191,  temporarily  providing  civil 
government  and  revenues  for  Porto  Rico;  United  States  v.  Illinois  Cent. 
R.  R.,  154  U.  S.  239,  38  L.  Ed.  974.  14  Sup.  Ct.  1017,  and  lUinois  v.  Illinois 
Cent.  R.  R.  Co.,  33  Fed.  754,  holding  when  Fort  Dearborn  reservation  was  , 
divided  into  lots  and  sold,  jurisdiction  over  streets  and  commons  passed 
from  the  United  States;  Van  Brocklin  v.  Tennessee,  117  U.  S.  168,  29 
L.  Ed.  851,  6  Sup.  Ct.  679,  holding  land  bought  by  United  States  at  tax 
sale  is  exempt  from  taxation  while  so  owned;  In  re  Kelley,  71  Fed.  549, 
551,  holding  criminal  laws  of  United  States  are  inoperative  upon  lands 
ceded  for  home  for  disabled  volunteers;  Mayor  of  Mobile  v.  Eslava,  9 
Port.  602,  33  Am.  Dec.  335,  and  Kemp  v.  Thorp,  3  Ala.  294,  holding  that 
by  admission  of  Alabama,  without  reservation  of  the  rights  of  property, 
in  its  navigable  waters  the  State  succeeded  to  all  rights  of  the  United 
States ;  Hart  v.  Burnett,  15  Cal.  560,  575,  holding  Federal  government  had 
no  8ux)ervision  of  municipal  lands  to  which  San  Francisco  succeeded; 
Commonwealth  v.  Alger,  7  Cush.  82,  holding  legislature  has  power  to  estab- 
lish lines  in  harbor  beyond  which  no  wharf  shall  extend ;  Dunham  v.  Lamp- 
here,  3  Gray,  272,  holding  State  can  regulate  time  and  manner  of  taking 
ftsh,  and  vessels  licensed  under  Federal  laws  are  bound ;  Bass  v.  State,  34 
La.  Ann.  496,  holding  State  can  determine  location  and  mode  of  building 
levees;  Craig  v.  Kline,  65  Pa.  St.  408,  8  Am.  Rep.  641,  when  State  exer- 
cises her  sovereign  power  in  matter  involving  interests  of  her  citizens, 
though  it  may  touch  upon  a  subject  within  the  power  to  r^ulate  commerce, 
it  is  not  invalid  unless  in  conflict  with  a  Federal  law. 

Miscellaneous.  Cited  in  Saucier  v.  New  Orleans,  119  La.  187,  43  South. 
1001,  to  point  that  State  of  Louisiana  has  same  sovereign  rights  as  other 
States ;  State  v.  Gallardo,  106  Tex.  287,  166  S.  W.  372,  to  point  that  grant 
of  **ejidas"  from  Spanish  king  did  not  convey  indefeasible  title,  and  when 
town  was  removed  land  reverted  to  crown;  Hart  v.  New  Orleans,  12  Fed. 
295;  Mayor  v.  Hopkins,  13  La.  329;  Simons  v.  French,  25  Conn.  354; 
United  States  v.  Debs,  64  Fed.  740,  741;  Taylor  v.  Armstrong,  24  Ark.  107; 
Pollard  V.  Kibbe,  14  Pet.  414,  416, 10  L.  Ed.  519,  520;  The  School^  v.  Risley, 
10  Wall.  116,  19  L.  Ed.  858;  McManus  v.  Carmichael,  3  Iowa,  51;  Fleitfcs 
V.  New  Orleans,  51  La.  Ann.  29,  40,  24  South.  630,  633;  Poynter  v.  Chip- 
man,  8  Utah,  450,  32  Pac.  692. 
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11  Pet  1-24,  0  L.  Ed.  e09,  MABJmATT  ▼.  SILK. 

In'tliifl  case  the  Supreme  Oovrt  Judicially  coxuitnied  the  compact  of  1780, 
between  Virginia  and  Pennsylyania. 

Approved  in  Eastern  Kentucky  Coal  Lands  Corp.  v.  Commonwealth,  127 
Ky.  706,  106  S.  W.  272,*  hoMing  that  act  of  Kentucky  to  compel  payment 
of  taxes  on  land  within  State  is  not  in  violation  of  Virginia  compact; 
Rhode  Island  v.  Massachusetts,  12  Pet.  725,  9  L.  Ed.  1261,  holding  the  con- 
struction of  compact  fixing  boundary  between  States  is  a  judicial  question ; 
Pollard  V.  Kibbe,  14  Pet.  416,  10  L.  Ed.  521,  judicially  construing  treaty 
of  1819,  and  deciding  property  rights  thereunder. 

Where  a  qnestlon  aiisea  under,  and  is  to  be  decided  by  a  compact  between 
two  States,  the  rule  of  decision  is  not  to  be  collected  from  either  State,  bnt  is 
of  an  international  character. 

Cited  in  Pollard  v.  Kibbe,  14  Pet.  413, 10  L.  Ed.  519,  holding,  under  treaty 
of  1819  a  new  Spanish  grant,  made  in  1809,  to  land  in  territory  west  of 
the  Perdido,  was  valid;  Murrell  v,  Jones,  40  Miss.  582,  where  a  contract, 
the  consideration  of  which  was  Confederate  notes,  was  made  in  another 
State,  the  decisions  of  that  State  declaring  notes  void,  are  not  binding 
upon  the  courts  of  Miississippi. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  reftioved  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  417. 

>  / 

11  Pet.  25-40,  9  Ift  Ed.  618,  UldCEXN  v.  WEBB. 

Fedeiral  courts  have  jurisdiction  where  the  suit  is  between  a  citizen  of  the 
State  where  the^suit  is  brought  and  a  dtizen  of  another  State. 

Cited  in  Brooks  v.  Bailey,  20  Blatchf.  86,  9  Fed.  439,  where  a  bill  was 
broiig;ht  in  Circuit  Court  of  Vermont,  by  a  citizen  of  Massachusetts,  a  plea 
that  defendant  was  a  citizen  of  New  Hampshire  was  bad. 

(181) 
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A  reflident  of  »  State  may  be  saed  in  axiy  Judicial  district  tliereiii,  ia 
whicli  process  is  served  upon  him. 

Cited  in  Vore  v.  Fowler,  2  Bond,  -295,  Fed.  Cas.  17,003,  holding  averment 
that  defendant  was  a  citizen  of  Ohio  sufficient  to  give  Circuit  Court  juris- 
diction; Pennsylvania  v.  W.  &  B.  Bridge  Co.,  18  How.  453,  15  L.  Ed.  446, 
holding  the  power  of  Circuit  Courts  to  grant  injunctions  is  restricted  to 
persons  and  property  found  within  the  bounds  assigned  to  those  courts. 

11  Pet.  41-54,  9  L.  Ed.  024,  EWING  Y.  SUBNET. 

Before  court  can  instruct  Jury  that  one  party  is  entitled  to  recover,  they 
mns^  be  satisfied  tbat  tbere  is  nottain^r  in  the  evidence,  or  any  fact  which  the 
Jury  could  lawfully  infer  therefrom,  which  could  prevent  the  recovery. 

Cited  in  Gray  v.  Belden,  3  Fla.  118,  where  defense  was  usury,  instruc- 
tion that  "if  the  whole  note  was  for  interest,  the  jury  will  find  for  defend- 
ant'^ should  have  been  given.      > 

It  is  exclusive  province  of  Jury  to  decide  what  facts  are  proved;  it.  is  also 
their  province  to  Judi^e  of  credibility  of  witnesses  and  weight  of  their  testl-* 
mony. 

Approved  m  Gage  v.  Eddy,  179  111.  508,  53  N.  E.  1013,  upholding  in- 
struction authorizing  jury  to  presume  existence  of  deed,  if  they  found 
that  it  had  probably  been  made,  and  was  lost,  where  plaintiff  and  those 
under  whom  he  claims  have  been  in  continuous  possession,  claiming  under 
it  for  thirty  years ;  Strother  v.  Lucas,  12  Pet.  452,  457,  9  L.  Ed.  1153,  1155, 
holding  jury  not  bound  to  credit  witness,  and  coui-t  cannot  presume  that 
they  did  or  hold  that  they  ought;  Bayly  v.  London  Ins.  Co.,  2  Fed.  Cas. 
1088,  the  court  cannot  grant  a  ^new  trial,  merely  because  conclusions  drawn 
by  the  jury  are  different  from  those  at  which  the  court  might  have  ar- 
rived ;  dissenting  opinion  in  Smith  v.  Sac  County,  11  WaU.  161,  80  L.  Ed. 
109,  where  majority  of  the  court  acted  upon  a  special  verdict,  where  evi- 
dence, instead  of  conclusions  of  fact,  was  certified;  dissenting  opinion  in 
St.  Louis  &  D.  F.  R.  Co.  v.  Whittle,  74  Fed.  312,  40  U.  S.  App.  23,  ma- 
jority holding  that  contributory  negligence  having  been  shown  the  jury 
should  have  been  instructed  to  find  for  defendant;  dissenting  opinion  in 
Gray  v.  Belden,  3  Fla.  120,  majority  holding  instruction  that  "if  whole 
note  was  for  interest  the  jury  will  find  for  defendant/'  should  have  been 
given. 

Title  by  adverse  possession  is  sufficiently  established  if  visible  and  noto- 
rious acts  of  ownership  were  exercised  over  the  premises  in  controversy,  for 
twenty-one  years,  after  an  entry  under  claim  and  color  of  title. 

Cited  iii  Strother  v.  Lucas,  12  Pet.  437,  9  L.  Ed.  1147,  holding  local 
customs,  universally  understood  and  admitted  for  years,  are  binding: 
Harvey  v.  Tyler,  2  Wall.  349,  17  L.  Ed.  876,  an  instn^ction  that  possession 
without  title  or  claim  or  color  of  title  was  not  adverse  but  subservient, 
was  proper;  Probst  v.  Presbyterian  Church,  129  U.  S.  191,  32  L.  Ed.  644, 
9  Sup.  Ct.  265,  an  instruction  that  "unless  defendant  had  a  right  to  the 
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possession  of  SQeh  lands  when  he  took  possession  of  them  he  has  no  right 
now,"  was  erroneous;  Brown  v.  Leete,  6  Sawy.  337,  2  Fed.  445,  where  ad- 
verse claimant  marked  oat  an  erroneous  boundary  line,  he  gained  a  title 
to  land  appropriated;  Walker  v.  Crawford,  70  Ala.  575,  grantees,  under 
possessor  of  land  holding  by  executory  -  contract,  notoriously  asserting 
title  for  statutory  period,  gain  a  vested  title;  TraptTall  v.  Burton,  24  Ark. 
393,  where  purchaser  of  land  under  execution  never  asserted  title,  grantors 
of  original  owner  who  remained  in  possession,  improving  and  cultivating 
land  as  before,  gained  title  by  prescription;  Packard  v.  Moss,  68  Cal.  127, 
8  Pae.  820,  sheriff's  deed  under  default  judgment  gives  color  of  title, 
though  a  demurrer  was  on  file  and  undetermined;  Guinn  v.  Spillman,  52 
Kan.  506,  35  Pac.  15,  where  one  claiming  by  defective  tax  deed,  exclusively 
and  notoriously  used  prairie,  and  afterward  conveyed  tp  claimant,  the 
evidence  of  adverse  possession  sufl&cient  to  carry  case  to  the  jury ;  Samuels 
T.  BoiTowscale,  104  Mass.  211,  disseizin  may  be  proved  by  evidence  of  open 
and  exclusive  possessioh,  claiming  title  against  all  persons,  without  proof 
of  actual  notice  to  disseizee;  Murphy  v.  Doyle,  37  Minn.  115,  33  N.  W. 
221,  occupant  entering  under  tax  title,  cultivating  and  fencing  some  por- 
tion each  year  for  statutory  period  is  in  adverse  possession;  Costello  v. 
Edson,  44  Minn.  137,  46  N.  W.  300,  claimant,  under  invalid  title,  who  paid 
taxes,  made  improvements  and  asserted  undisputed  possession  and  do- 
minion, gained  title,  although  not  residing  upon  premises  all  of  the  time; 
Gladney  v.  Barton,  51  Miss.  220,  where,  by  parol  agreement,  a  title  tem- 
ix>rarily  conveyed  is  to  be'  surrendered  on  certain  conditions,  entry  under 
such  agreement  is  entry  under  claim  of  right;  Minot  v.  Brooks,  16  N.  H. 
377,  where  party  entering  under  collector's  deed  acquired  title  by  open 
and  notorious  adverse  possession;  Foulke  v.  Bond,  41  N.  J.  L.  545,  where 
claimant  made  improvements,  cultivated  arable  land,  paid  taxes  and  exer- 
cised all  customary  acts  of  ownership,  the  jury  was  justified  in  finding 
for  him ;  Clark  v.  Potter,  32  Ohio  St.  63,  where  mortgagee  held  actual  and 
notorious  possession  adversely  to  mortgagor;^  Betts  v.  Letcher,  IS.  D. 
194,  46  N.  W.  197,  actual,  open,  and  visible  possession  of  real  estate  is 
constructive  notice  to  the  purchaser  of  all  rights  of  the  possessor;  Kan* 
eheloe  v.  Tracewells,  11  Gratt.  602,  claimant  exercising  continued  acts  of 
ownership  over  whole  tract  is  not  limited  in  possession  to  portion  inclosed 
and  cultivated;  Bellingham  V.  Dibble,  4  Wash.  771,  772,  31  Pac.  32,  33. 
adverse  possession  where  claimant  of  timber  land  paid  taxes,  leased  por^ 
tions  of  land  and  cut  aftd  sold  timber  therefrom;  Neher  v.  Armijo,  9  N.  M. 
339,  54  Pac.  241,  one  holding  under  color  of  title  for  statutory  period  not 
estopped  from  setting  up  defense  of  advers^  possession  by  fact  that  his 
grantor  derived  title  from  common  ancestor  with  plaintiffs. 

Distinguisl^ed  in  Byers  v.  Danley,  27  Ark.  95,  where  claimant,  taking 
possession  through  agent,  never  occupied,  improved,  cultivated  or  mani- 
fested any  claim  to  lands,  gained  no  title ;  Ringo  v.  Woodruff,  43  Ark.  488, 
continued  possession  will  not  bar  action  by  mortgagee,  where  there  were  no 
acts  or  declarations  suflScient  to  assert  adverse  claim ;  Truesdale  v.  Ford, 
37  111-  215,  the  mere  piling  of  wood  or  lumber  upon  lot  is  not  such  posses- 
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sion  as  would  constitute  notice  to  a  bona  fide  porchaser;  Oildehaus  v. 
Whiting,  39  Kan.  712,  716,  718,  18  Pac.  920,  921,  922,  923,  evidence  of 
recording  void  deed,  payment  of  taxes,  and  public  claim  of  title,  not  con- 
clusive of  ownership  where  claimant  had  no  actual  possession;  Bailey  v. 
Carleton,  12  N.  H.  17,  37  Am.  Dec.  193,  where  claimant  and  several  other 
parties  were  accustonred  to  lay  lumber  on  strip  of  unindosed  land,  such 
continued  use  could  not  vest  title  under  void  deed  without  actual  notice 
to  owner;  Cornelius  v.  Giberson,  26  N.  J.  L.  38,  where  xK>sse8sion  was  not 
continuous,  and  adverse  possession  for  statutory  period  was  not  estab- 
lished, adverse  claimant  gained  no  title;  Turpin  v.  Saunders,  32  Gratt.  34. 
where  no  visible  and  notorious  acts  of  ownership  were  exercised  over  wild 
and  cultivated  lands,  title  by  adverse  possession  was  not  acquired. 

Adverse  possession.    Note,  28  Am.  St.  Rep.  159,  160. 

An  entry  on  land  of  anotber  is  ouster  of  legal  possession  according  tOi 
intention  wltb  whlcli  It  is  done;  if  made  under  claim  and  color  of  rigbt  it  is 
an  ouster,  otherwise  it  is  mere  trespass. 

Approved  in  Jasperson  v.  Schamikow,  150  Fed.  573,  taking  possession 
and  occupancy  of  vacant  land  by  mere  squatter  does  not  work  disseizin 
of  true  owner;  Zerres  v.  Vanina,  134  Fla.  613,  applying  rule  in  ejectment 
by  relocator;  Neale  v.^Lee,  8  Mackey  (D.  C),  14,  holding  that  intention 
to  claim  and  possess  land  is  one  of  elements  indispensable  to  constitute 
disseizin  as  distinguished  from  trespass ;  Belief ontaine  Co.  v!  Medringhaus, 
181  111.  431,  72  Am.  St.  Rep.  278,  55  N.  £.  186,  holding  one  acquiring  title 
to  land  by  possession  and  payment  of  taxes  for  seven  consecutive  years 
under  color  of  title  is  entitled  to  all  accretions;  Swope  v.  Ward,  185  Mo. 
325,  84  S.  W.  897,  where  person  claiming  title  to  land  by  adverse  posses- 
sion entered  in  beginning  under  claim  of  ownership  with  intent  to  claim 
land,  he  is  not  mere  squatter;  Bramlett  v.  Flick,  23  Mont.  105,  57  Pac. 
872,  holding  where  one  enters  another's  mining  claim  under  claim  of  title 
thereto  and  mines  thereon,  and  warns  such  other  not  to  mine  thereon,  such 
conduct  amounts  to  ouster;  Aitschul  v.  O'Neill,  35  Or.  209,  58  Pac.  97, 
holding  where  defendant,  in  action  to  recover  x>ossession  of  realty,  recog- 
nized United  States  as  owner,  and  expected  to  acquire  title  from  govern- 
ment, ten  years'  possession  adversely  to  plaintiff  who  had  acquired  govern- 
ment's title  does  not  give  title  by  adverse  possession;  Lathrop  v.  Levam, 
83  Vt.  4,  74  Atl.  331,  holding  that  an  essential  element  of  adverse  posses- 
sion is  intention  to  claim  title;  Searl  v.  School  District,  133  U.  S.  563, 
33  L.  Ed.  746,  10  Sup.  Ct.  377,  holding  school  district  purchasing  squatter's 
title  in  good  faith  could  not  Jie  considered  a  mere  trespasser,  nor  divested 
of  right  to  improvements,  upon  ejectment;  English  v.  Register,  7  Ga.  391, 
where  party  in  actual  possession  disclaims  having  any  claim  or  title  his 
possession  is  not  adverse;  Walker  v.  Converse,  148  111.  630,  36  N.  E.  204, 
occupancy  of  lot  by  mere  trespasser  does  not  arrest  the  running  of  the 
statute  of  limitations  in  favor  of  one  claiming  by  tax  title;  Wiggins  v. 
Holley,  11  Ind.  7,  adverse  possession  for  statutory  period,  under  tax  deed, 
vests  the  title,  and  these  facts  are  for  the  jury;  Washburn  v.  Cutter,  17 
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» 
Minn.  368,  the  mere  cutting  of  timber  on  unoccupied  land  does  not  con- 
stitute adverse  possession,  and  replevin  will  lie  against  trespasser;  Peter 
V.  Stephens^  11  Mont.  121,  28  Am.  St.  Rep.  450,  27  Pac.  404,  a  complaint 
in  ejectment  ailing  ouster  and  possession  by  trespasser  for  statutory 
period  states  a  cause  of  action,  and  defendant  must  show  claim  or  color 
of  title;  Farris  v.  Hayes,  9  Or.  86,  entry  and  possession  under  deed 
founded  upon  void  judgment  constitutes  adverse  possession;  West  v.' 
Lanier,  9  Humph.  770,  use  and  occupation  of,  for  digging  ore,  was  an 
actual  occupation;  Marr  v.  Gilliam,  1  Cold.  507,  the  principle  of  uniting 
successive  possessions  does  not  depend  upon  the  nature  of  the  title  papers, 
but  possessions  of  trespassers  cannot  be  tacked  together;  Baker  v.  Hale, 
6  Baxt.  51,  a  party  in  possession  under  a  parol  contract  of  purchase  is 
not  a  trespasser;  Barrett  v.  Stradl,  73  Wis.  400,  9  Am.  St.  Rep.  804,  41 
N.  W.  443,  where  defendant  in  ejectment  entered  under  color  of  title  in 
good  faith,  he  is  entitled  to  recover  for  improvements. 

Distinguished  in  Neale  v.  Lee,  8  Mackey  (D.  C),  13,  holding  that  claim 
of  right  was  not  included  as  an  element  of  adverse  possession. 

Necessity  for  color  of  title,  not  expressly  made  a  condition  by  statute, 
in  adverse  possession.  Note,  15  L.  B.  A.  (K.  S.)  1184,  1208,  1210, 
1252. 

It  is  the  intention  which  guides  the  entry  and  lUtes  its  character.     ^ 

,  Approved  in  Kirby  v.  Kirby,  236  111.  269,  86  N.  E.  265,  holding  that 
it  requires  acts  of  unequivocal  character  for  surviving  husband  occupying 
|land  to  make  his  possession  adverse  as  against  children  who  inherited  fee; 
Dibble  v.  Ballingham  Land  Co.,  163  U.  S.  72,  41  L.  Ed.  75,  16  Si|p.  Ct.  942, 
holding  it  within  the  province  of  the  State  courts  to  determine  what  con- 
stituted a  sufficient  claim  of  ownership;  Brown  v.  Leete,  6  Sawy.  334, 
2  Fed.  442,  inclosing  land  with  fence,  together  with  the  planting  of  hedge 
and  trees  ^e  acts  evincing  an  intention  of  asserting  ownership  and  pos- 
session; Vandiveer  v.  Stickney,  75  Ala.  227,  v^ere  possessor  under  parol 
gift  was  protected  by  statute  of  limitations ;  Byers  v.  Danley,  27  Ark.  93, 
where  claimant,  taking  possession  through  agent,  did  not  sufficiently  mani- 
fest claim  to  land;  Colvin  v.  Republican  Land  Assn.,  23  Neb.  80,  8  Am. 
St  Bep.  117,  36  N.'W.  363,  a  naked  possession,  unaccompanied  with  any 
elaim  of  right,  does  not  constitute  a  bar  but  inures  to  advantage  of  real 
owner. 

It  is  weU  settled  that  to  constitute  an  adverse  possession  there  need  not  be 
a  fence,  building  or  otlier  improvement  made. 

Cited  in  Watkins  v.  Holman,  16  Pet.  54,  10  L.  Ed.  885,  where  proprietors 
of  cont^uous  lots  contributed  by  their  labor  to  a  new  formation  on  river 
bank^  incloeure  was  unnecessary  to  show  possession;  Sunol  v.  Hepburn, 
1  Cal.  289,  there  being  no  evidence  of  abandonment,  stakes  and  maps  suffi- 
ciently indicated  possession;  Woodworth  v.  Fulton,  1  Cal.  321,  to  same 
effect;  Gilmore  v.  Norton,  10  Kan.  506,  in  action  to  restrain  collection 
of  assessment  for  street  improvements^  title  to  lots  may  be  shown  by 
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possession,  although  not  inclosed,  improved  or  occupied;  Murray  ▼.  Hudson, 
65  Mich.  674,  32  N.  W.  891,  evidence  of  entry  under  color  of  title  with 
claim  of  ownership,  and  continuous  use  of  lot  as  wood  lot  ^sufficient  to 
constitute  adverse  possession;  Draper  v.  Shoot,  25  Mo.  203,  69  Am.  Dec. 
465,  where  defendants,  and  those  under  whom  the^^  purchased  held  notorious 
and  continued  possession,  and  paid  taxes  upon  lot,  the  jury  was  justified 
in  finding  for  them. 

Distinguished  in  Armstrong  v.  Risteau,  5  Md.  274,  59  Am.  Dec.  124, 
holding  in  case  of  mixed  possession  actual  inclosure  is  necessary  to  defeat 
title  of  real  owner;  Betts  v.  Letcher,  1  S.  D.  195, 46  N.  W.  197,  an  inclosure 
unnecessary  to  constitute  notice  to  purchaser  of  rights  of  person  in  open 
and  visible  possession. 

Wliat  constitutes  adverse  possesston  d^;»ends  upon  nature  and  situation 
of  tbe  property,  uses  to  which  it  can  l)e  applied,  or  to  whldi  owner  or  claim- 
ant may  choose  to  apply  it. 

Approved  in  White  v.  Harris,  206  111.  594,  69  N.  E.  522,  holding  where 
claimant  to  vacant  land  under  limitation  laws  constructed  hut  thereon 
for  temporary  purpose,  and  it  was  occupied  by  hunters  for  week  or  two, 
and  following  spring  it  was  destroyed,  question  whether  erection  of  build- 
ing constituted  possession  of  land  was  for  jury ;  Worthley  v.  Burbanks,  146 
Ind.  540,  45  N.  £.  781,  'holding  adverse  possession  of  unproductive  lands 
shown  by  recording  deed,  payment  of  taxes,  cutting  timber  and  claiming 
absolute  ownership ;  Roberts  v.  Richards,  84  Me.  10^  24  Atl.  428,  periodical 
pasturing  of  sheep  upon  island  not  such  use  and  occupation  as  to  support 
claim  of  adverse  possession;  Washburn  v.  Cutter,  17  Minn.  369,  mere  cut- 
ting of  timber  without  occupancy,  cultivation  or  inclosure  of  land,  capable 
of  such  improvement,  will  not  constitute  adverse  possession;  Cobb  v.  Dav- 
enport, 32  Nt  J.  L.  385,  where  owner  of  fishery  suffered  public  to  fish  in  it, 
an  individual  does  not  thereby  gain  title  thereto  unless  using  under  claim 

of  right  acquiesced  in  by  <(wner. 

• 

Neither  actual  occupation,  cultivation  or  residence  are  necessary  to  con- 
stitute actual  possession,  when  property  Is  so  situated  as  not  to  admit  of  any 
permanent  useful  improvement,  and  the  possession  Is  evidenced  by  public  acts 
of  ownership. 

Approved  in  Sharp  v.  Shenandoah  etc.  Co.,  100  Va.  35,  40  S.  E.  105, 
following  rule;  Houston  Oil  Co.  v.  Goodrich,  213  Fed.  142,  129  C.  C.  A. 
488,  appl3dng  rule  where  claimant  had  removed  sand  stone  and  timber 
from  land,  and  cultivated  it  without  occupying  it,  and  paid  taxes;  Rich- 
mond Cedar  Works  v.  Pinnix,  208  Fed.  793,  holding  that  where  claimant 's 
predecessors,  held  deed  from  third  person,  of  uninclosed  swamp-land, 
and  he  and  predecessors  had  from  time  to  time  cut  timber  therefrom  and 
paid  taxes  for  forty  years,  he  had  title  by  adverse  possession ;  Montgomery 
&  Mullen  Lumber  Co.  v.  Quimby,  164  Cal.  254,  128  Pac.  404,  applying  rule 
where  claimant  holding  deed  under  foreclosure  sale  fenced  lot,  erected 
small  building  and  shed,  used  lot  for  lumber-yard  and  paid  taxes;  Colburu 
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V.  Gilchrist,  60  Colo.  97,  151  Pac.  911,  holding  that  where  recorded  deed 
contained  erroneous  description  of  land,  but  grantee  took  possession,  cred- 
itor of  grantor  who  levied  upon  land  would  be  charged  with  knowledge  of 
gr&ntee's  rights;  Howison  v.  Masson,  29  App.  D.  C.  349,  holding  that 
although  claimant  of  lots  encroached  with  his  fence  on  public  street,  fence 
would  be  considered  inclosure  of  lots;  Holtzman  v.  Douglas,  5  App.  D.  C. 
410,  holding  that  use  by  claimant  of  land  as  stone-yard  for  period  of 
twenty  years  sufficient  to  constitute  title  by  adverse  possession;  Trask  v. 
Success  Min.  Co.,  28  Idaho,  491,  155  Pac.  290,  holding  that  use  of  one- 
eighth  acre  of  land  for  period  beyond  statutory  time,  as  mill  site,  and 
paying  taxes,  sufficient  to  acquire  title  by  adverse  possession;  Folley  v. 
Thomas,  46  Ind.  App.  564,  93  N.  E.  182^  applying  rule,  where  claimant 
under  sheriff's  deed  entered  into  possession  of  land,  fenced  it,  rented  it  and 
paid  all  taxes;  Quinn  v.  Willamette  Pulp  etc.  Co.,  62  Or.  555,  126  Pac.  3, 
appl3dng  rule  where  claimant  had  used  land  as  boat-yard  and  paid  taxes; 
Stephenson  v.  Van  Blokland,  60  Or.  252,  118  Pac.  1028,  applying  rule 
where  claimant  held  deed  from  State,  built  cabin  on  land,  cultivated  por- 
tion and  it  was  inclosed  by  fences  on  adjoining  lands ;  Mahoney  v.  Southern 
By.,  82  S.  C.  219,  64  S.  E.  230,  holding  that  where  claimant  claims  under 
written  instrument,  his  possession  of  any  part  is  in  law  possession  of 
whole ;  Illinois  Steel  Co.  v.  Bilot,  109  jWis.  443,  85  N.  W.  407,  applying 
rule  under  Rev.  Stats.  1898,  §  4214;  Simmons  Creek  Coal  Co.  v.  Doran, 
142  U.  S.  442,  35  L.  Ed.  1074,  12  Sup.  Ct.  248,  holding  possession,  by  the 
resident  of  adjoining  tract,  who  used  tract  in  controversy  for  pasture  / 
and  paid  taxes  thereon,  sufficiently  notorious  to  constitute  notice;  Smith 
v.  Gale,  144  U.  S.  526,  36  L.  Ed.  527,  12  Sup.  Ct.  679,  possession  and 
cultivation  of  a  portion  of  a  tract,  under  claim  of  ownership  of  all,  is  a 
constructive  possession  of  all;  Rich  v.  Braxton,  158  U.  S.  384,  39  L.  Ed. 
1025,  15  Sup.  Ct.  1009,  surveys  being  coterminous,  all  the  tracts  should 
be  regarded  as  one  tract;  Merrill  v.  Tobin,  30  Fed.  741,  swamp-land,  fit 
only  for  raising  hay  and  grass,  if  used  openly  for  that  purpose,  for  the 
statutory  x>eriod,  constitutes  adverse  possession,  under  color  of  title ;  Quin- 
daro  Township  v.  Squier,  51  Fed.  155,  4  U.  S.  App.  569,  open  and  notorious 
use  of  land  for  public  park  under  claim  of  title  bars  action  therefor  though 
no  fences  or  other  improvements  were  made;  Conway  v.  Kinsworthy,  21 
Ark.  17,  it  was  unnecessary  for  person  holding  legal  possession  to  actually 
occupy,  improve  or  inclose  wild  and  unimproved  lands;  Gale  v.  Shillock, 
4  Dak.  196„  29  N.  W.  666,  possession  under  color  of  title  by  deed  extends 
to  bounds  described,  though  improvements  are  on  small  portion  only 
of  tract;  Morrison  v.  Kelly,  22  111.  624,  74  Am.  Dec.  173,  whether  or  not 
acts  of  occupation  amounted  to  possession,  and  constituted  notice  to  sub- 
sequent purchaser,  was  for  the  jury;  Johns  v.  McKibben,  156  111.  74,  40 
N.  E.  450,  refusing  to  disturb  verdict  of  jury  finding  defendant 's  adverse 
possession  b^an  when  he  entered  land,  clearing  a  portion  and  performing 
other  acts  of  ownership;  Worthley  v.  Burbanks,  146  Ind.  541,  45  N.  E. 
782,  oeeupation  of  waste  land  unnecessary,  where  claimant  recorded  deed. 


11  Pet.  41-54  NOTES  ON  U.  S.  REPORTS.  188 

paid  tax^Sy  cut  timber  and  occasionally  went  upon  land,  claiming  owner- 
ship; Booth  V.  Small,  25  Iowa,  180,  181,  instruction  that  actual  residence 
upon,  or  inclosure  or  cultivation  of  land  was  unnecessary,  was  proper; 
Colvin  V.  McCune,  39  Iowa,  607,  continued  cutting  of  timber  and  quarry- 
ing stone,  and  payment  of  taxes  upon  timber  and  quarry  land,  was  con- 
tinued adverse  possession;  Dice  v.  Brown,  98  Iowa,  305,  67  N.  W.  255, 
continued  and  exclusive  use  of  grazing  land,  for  pasturage  and  hay  land, 
sufficient  to  support  claim  of  adverse  possession;  Menkens  v. . Ovenhouse, 
22  Mo.  75,  where  claimant  entered  upon  land  by  cutting  timber,  prosecuting 
for  trespass,  rented  portions  and  paid  taxes,  his  possession  was  adverse; 
Clark  V.  Potter,  32  Ohio  St.  63,  temporary  interruption  of  actual  residence 
caused  by  unlawful  and  violent  acts  of  strangers  is  not  an  abandonment 
of  possession;  New  Shoreham*  v.  Ball,  14  R.  I.  568,  an  instruction  that 
'4f  the  lessees  were  in  possession  of  any  part  of  said  east  beach  [an  open 
sandy  waste],  it  might  be  considered  that  they  were  in  possession  of  the 
whole,"  was  proper;  Copeland  v.  Murphey,  2  Cold.  71,  open  and  con- 
tinuous appropriation  of  wood  and  timber  sufficient  to  constitute  actual 
possession ;  Sage  v.  Morosick,  69  Minn.  169,  7i  N.  W.  $31,  where  defendant 
pursued  the  course  of  farming  and  use  of  the  land  usual  in  that  vicinity, 
the  jury  was  warranted  in  finding  title  by  adverse  possession;  Benne  v. 
Miller,  149  Mo.  233,  50  S.  W.  827,  an  instruction  directing  verdict  for 
plaintiff  for  all  land  '*not  cleared  and  cultivated  or  fenced"  is  erroneous; 
Gentile  v.  Kennedy,  8  N.  M.  353,  45  Pac.  880,  one  having  deed  and  good 
title  to  tract  of  land  and  actual  possession  of  part  of  it  may  maintain 
suit  to  quiet  title  of  whole  tract;  Harris  v.  McGovern,  99  U.  S.  167,  25 
L.  Ed.  319,  continuous  adverse  possession  of  lands  in  California  bars  an 
action  of  ejectment. 

Distinguished  in  Costello  v.  Muheim,  9  Ariz.  427,  84  Pac.  907,  hold- 
ing deepening  of  shaft  on  mining  property,  by  six  or  ten  feet,  and 
doing  no  other  act  upon  it  for  seven  years,  insufficient  to  show  actual, 
visible  and  continuous  possession;  Camden  v.  West  Branch  Lumber  Co., 
59  W.  Va.  162,  53  S.  E.  415,  holding  factual  possession  by  owner  of  land 
who  acquires  junior  patent  to  adjacent  land  does  not  extend  over  latter 
tract  as  against  owner  of  senior  patent;  Wade  v.  McDougle,  59  W.  Va, 
127,  52  S.  E.  1032,  holding  where  plaintiff  showed  no  paper  title,  occa- 
sional cutting  of  sod  or  timber,  pasturing,  or  fence  built  but  destroyed, 
insufficient  t^  constitute  adverse  possession;  Ozark  Land  Co.  v.  Leonard, 
20  Fed.  882,  holding  occasional  cutting  and  hauling  off  timber  from  land 
is  not  such  possession  as  will  entitle  owner  to  maintain  ejectment;  Bruma- 
gim  V.  Bradshaw,  39  Cal.  45,  whether  repair  of  wall  and  ditch,  which, 
with  natural  barriers  made  a  complete  inclosure,  was  a  sufficient  appro- 
priation was  for  the  jury;  Jerome  v.  Carbonate  Nat.  Bank,  22  Colo.  42, 
43  Pac.  217,  where  claimant  was  not  in  actual  possession,  his  payment  of 
taxes  and  improvement  of  land  from  time  to  time  were  not  sufficient  to 
put  purchaser  on  inquiry;  Royall  v.  Lisle,  15  Ga.  548,  60  Am.  Dec.  714, 
the  erection  of  a  little  pen  on  boundary,  the  occasional  felling  of  trees 
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and  pasinring  of  cattle,  do  not  constitute  adverse  possession;  St.  Louis  ▼. 
Gorman,  29  Mo.  603,  77  Am.  Dec  592,  the  adverse  possessor  of  a  disseizor 
cannot  extend  beyond  the  limits  of  his  actual  occupancy;  Musick  v.  Barney, 
49  Mo.  464,  there  being  no  evidence  that  the  land  would  not  admit  of 
improvement,  nor  that  owner \had  knowledge  of  adverse  claim,  no  title 
eould  be  acquired;  PuUen  v.  Hopkins,  1  Lea,  745,  748,  where  land  was 
susceptible  of  inclosure  or  cultivation  these  acts  were  necessary  to  consti- 
tute actual  possession;  Whitehead  'y.  Foley,  28  Tex.  285,  291,  possession 
cannot  be  enlarged  or  extended  toward  its  actual  limits  by  a  mere  verbal 
claim  and  marked  lines,  however  notorious. 

Denied  in  Taylor  v.  Burnsides,  1  Gratt.  193,  holding  an  adverse  pos- 
session requires  actual  occupancy  or  what  is  equivalent  to  it. 

Adverse  poBsession  most  be  wltbont  int«rmptlon  or  adverse  entry^ 
Cited  in  Armstrong  v.  Morrill,  14  Wall.  146,  20  L.  Ed.  772,  where  pos- 
session was  interrupted  by  forfeiture  to  the  State  for  nonpayment  of  taxes, 
adverse  possession  was  broken. 

It  Is  for  tbe  Jury  to  determine  sBl&elency  of  evldeiice  to  sustain  adverse 
poflseaslon. 

Approved  in  Hopkins  v.  Deering,  71  N.  H.  365,  52  Atl.  76,  holding  in 
trespass  quare  dausum,  question  whether  title  has  been  acquired  by  adverse 
possession  is  for  jury,  where  evidence  shows  defendant  and  ancestor  have 
been  in  continuous  adverse  possession  under  claim  of  right  for  twenty 
years ;  Wright  v.  Mattison,  18  How.  57,  15  L.  Ed.  288,  decision  of  lowef 
court  that  the  color  of  title  was  not  made  in  good  faith  was  erroneous — ^it 
should  have  been  left  to  the  jury ;  Johns  v.  McKibben,  156  Hi.  73,  40  N.  E. 
449,  refusing  to  disturb  verdict  of  jury  finding  defendant's  adverse  posses- 
sion  b^an  when  he  entered  land,  clearing  a  portion  and  performing  other 
acts  of  ownership;  Chabert  v.  Russell,  109  Mich.  573,  67  N.  W.  902,  in- 
struction to  find  for  plaintiff  and  against  adverse  claimant  properly  re- 
fused; Washburn  v.  Cutter,  17  Minn.  369,  where  facts  found  by  special 
verdict  did  not  amount  to  an  ouster  and  adverse  possession  in  law. 

Distij2guished  in  Anderson  v.  Bock,  15  How.  329, » 14  L.  Ed.  716,  where, 
upon  "written  proofs,"  the  Circuit  Court  instructed  jury  that  plea  of  pre- 
scription must  prevail. 

Adverse  posseasion,  for  twenty-one  yes^,  under  claim  and  color  of  a  title 
merely  void,  is  a  bar  to  a  recovery  under  an  elder  title  by  deed. 

Cited  in  Moody  v.  Fleming,  4  Ga.  121,  holding  adverse  possession,  for 
statutory  period,  under  grant  void  for  irregularity,  creates  a  good  title; 
Fain  v.  Crarthright,  5  Ga.  14,  possession  under  contract  of  purchase  -is 
adverse,  although  purchase  money  was  not  paid;  Woodward  v.  Blanchard, 
16  Ul.  433,  claim  and  color  of  title  by  auditor's  deed  is  sufUcient  under 
statute  of  Illinois;  Hanna  v.  Renfro,  32  Miss.  129,  entry  under  void  tax 
deed  followed  by  possession  and  assertion  of  title  constitutes  adverse  pos- 
session; Welborn  v.  Anderson^  37  Miss.  162,  claimant  relying  upon  statute 
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of  limitations  may  introduce  in  evidence  a  deed  from  a  person  who  does 
not  appear  to  have  had  any  title;  Roseboom  v.  Van  Vechten,  5  Denio, 
426,  a  tenant  per  autre  vie,  in  adverse  possession  and  tortiously  claiming 
estate  in  fee,  has  sufficient  estate  to  authorize  the  levying  of  a  fine ;  Swift 
V,  Mulkey,  17  Or.  640,  21  Pac.  873,  and  inadequate  quitclaim  deed  con- 
stitutes color  of  title;  Wood  v.  Conrad,  2  S.  D.  341,  50  N.  W.  96,  a  deed 
purporting  on  its  face  to  convey  title  g^ves  color  of  title;  Edgerton  v. 
Bird,  6  Wis.  537,  70  Am.  Dec.  477,  claim  under  tax  deed  void  on  its  face 
is  claim  under  color  of  title. 

What  is  color  of  title.    Note,  14  Am.  Dec.  583. 

Adverse  possession  mast  be  fair  and  honest,  where  claimant  has  no  other 
title  but  possession. 

Affirmed  in  Oregon  etc.  R.  Co.  v.  Grubissich,  206  Fed.  590,  124  C.  C.  A. 
375,  holding  mere  pa3mient  of  taxes  and  silent  possession  will  not  destroy 
right  of  true  owner;  Herbert  v.  Hanrick,  16  Ala.  596,  holding  color  of  title 
not  indispensable  to  adverse  possession. 

Unlntermpted  payment  of  taxes  on  lot  for  twenty-four  enceessive  years 
is  strong  evidence,  of  claim  of  right  to  whole  lot. 

Approved  in  McCaughn  v.  Young,  85  Miss.  293,  37  South.  842,  applying 
rule  to  wild  land  where  one  paid  taxes  for  long  term,  used  timber  thereon 
and  mortgaged  same,  and  offered  it  for  sale  to  public;  Fletcher  v.  Fuller, 
120  U.  S.  533,  30  L.  Ed.  765,  7  Sup.  Ct.  677,  holding  payment  of  taxes 
for  over  one  hundred  years,  together  with  exclusive  working  of  quarry 
for  more  than  twenty  years,  authorizes  jury  to  infer  continuous  posses- 
sion; Holtzman  v.  Douglas,  168  U.  S.  284,  42  L.  Ed.  468,  18  Sup.  Ct.  67, 
an  instruction  in  accordance  with  above  rule  was  correct;  Wren  v.  Parker, 
57  Conn.  531,  14  Am.  St.  Rep.  129,  6  L.  R.  A.  81,  18  Atl.  790,  evidence  of 
payment  of  taxes  admissible  to  prove  claim  of  ownership. 

Punctuation  may  be  resorted  to  when/dl  otlier  means  fail;  if  true  mean- 
ing is  apparent  on  judicially  inspecting  whole  Instrument,  punctuation  will  not 
be  suffered  to  change  it. 

Approved  in  Northern  Pacific  Ry.  Co.  v.  United  States,  227  U.  S.  360, 
57  L.  Ed.  548,  33  Sup.  Ct.  368,  holding  that  location  of  co-owners  was 
consistent  with  purpose  of  marking  course  of  boundary  line;  Holmes  v. 
Phenix  Ins.  Co.,  98  Fed.  241,  construing  insurance  policy;  Starrett  v.  Mc- 
Kim,  90  Ark.  523,  119  S.  W.  825,  holding  that  word  "children"  in  statute 
regulating  descent  of  realty  does  not  include  "grandchildren;"  Zimmerman 
V.  Mechanics'  Say.  Bank,  75  Conn.  648,  54  Atl.  1121,  holding  technical  rules 
or.  usages  of  punctuation,  grammar  or  composition  are  not  considered  in 
construing  wills;  Construction  Information  Co.  v.  Cass,  7  Conn.  218,  50 
Atl.  564,  applying  principle  in  construing  contract  to  investigate  building 
projects;  Macfarland  v.  Elverson,  32  App.  D.  C.  87,  holding  that  where 
in  section  of  code  it  is  provided  that  commissioners  have  power  to  ^n- 
demn  lands  for  certain  specified  purposes,  followed  by.  phrase,  "or  for  any 
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other  municipal  purposes  authorized  by  Congress/'  words  "authorized  by 
Congress"  limit  only  quoted  phrase;  State  v.  Wood,  112  Iowa,  413,  84  N.  W. 
521,  -upholding  indictment  for  murder;  Mitchell  v.  Southern  Ry.  Co.,  124 
Ky.  151,  74  S.  W.  217,  holding  that  correct  meaning  of  contract  could  be 
given  by  insertion  of  comma;  Commonwealth  v.  Grant,  201  Mass.  460. 
87  N.  £.  896,  holding  that  presence  or  i^bsence  of  comma  in  letter-head 
of  attorney  could  not  conclusiyely  determine  its  construction;  Taylor  v. 
Inhabitants  of  Town  of  Caribou,  102  Me.  406,  10  Aim.  Oas.  1080,  67  Atl. 
4,  holding  that  to  determine  meaning  of  statute,  original  statute  should 
be  resorted  to  the  search  for  legislative  will  and  correct  punctuation;  Man- 
ger V.  Board  of  Examiners,  90  Md.  668,  45  Atl.  893,  construing  Acts  1896, 
c.  194,  §  62,  relating  to  registration  of  physicians ;  Lime  etc.  Cement  Co.  v. 
Fire  Proofing  Co.,  77  Mo.  App.  26,  construing  acceptance  to  order;  State 
V.  Courtney,  27  Mont.  385,  71  Pac.  310,  holding  amendatory  house  bill 
No.  162,  of  1897,  sufficiently  expressed  subject  of  act  in  title;  Wade  v. 
Lewis  etc.  Clarke  Co.,  24  Mont.  337,  61  Pac.  879,  holding  Pol.  Code,  §  4590, 
does  not  g^ive  county  sur\'eyor  right  to  mileage;  Wirt  v.  George  W.  Kutz 
&  Co.,  15  N.  M.  504,  110  Pac.  576,  holding  that  punctuation  of  judgment 
should  be  520  pounds  instead  of  5.20;  Ex  parte  Whitehouse,  3  Okl.  Cr. 
108,  104  Pac.  376,  applying  rule  in  relation  to  provision  of  Constitution, 
and  using  semicolon  instead  of  period;  Adkisson  v.  Adkisson,  4  Tenn.  Civ. 
460,  holding  extra  words  could  be  inserted  in  will  to  show  intent  of  testator 
to  have  all  property  except  house  and  lot  and  one  thousand  dollars;  John- 
son V.  McCoy,  112  Va.  582,'  72  S.  E.  124,  holding  that  even  though  deed 
was  inartificially  drawn,  as  the  intention  was  clear,  mother  took  life 
estate  with  remainder  to  son;  Skamania  Boom  Co.  v.  Toumans,  64  Wash. 
96,  116  Pac.  646,  holding  in  reference  to  comma  before  word  "forever''  ib 
deed,  such  word  relates  to  term  for  maintaining  road,  and  removal  of  tim- 
ber, and  gives  grantee  perpetual  right;  In  re  Irwine,  13  Fed.  Cas.  130, 
construing  a  section  of  bankrupt  law  in  accordance  with  the  meaning  of 
the  words  used;  United  States  v.  The  Ohio,  27  Fed.  Cas.  227,  statute 
providing  for  the  ''enrolling  and  licensing  ships  or  vessels,"  does  not  apply  to 
boats  having  no  sails,  oars  pr  other  motive  power;  Boright  v.  Springfield  Ins. 
Co.,  34  Minn.  353,  25  N.  W.  797,  where  it  wa^  claimed  that  conmias  had 
been  inserted  after  execution  of  policy,  held  that  the  punctuation  -did  not 
affect  the  policy ;  Taylor  v.  Ashby,  3  Mont.  250,  holding  meaning  of\  statute 
clear  without  insertion  of  omitted  comma;  Kinkele  v.  Wilson,  151  N.  V. 
277,  46  N.  E.  871,  where  the  punctuation  of  a  will  accorded  with  common 
sense,  the  use  of  a  capital  letter  in  the  middle  of  a  sentence  regarded  as 
accidental ;  Albright  v.  Payne,  43  Ohio  St.  14,  1  N.  E.  20,  where  comma 
was  disr^arded  in  construction  of  statute,  in  order  to  render  the  mean- 
ing clear  and  consistent  with  rest  of  statute;  Bohlman  v.  Coffin,  4  Or.  317, 
construing  covenant  in  deed  in  accordance  with  the  evident  intention  of 
the  parties,  where  the  word  "second"  was  erroneously  used  for  "first"; 
Puryear  v.  Edmondson,  4  Heisk.  51,  construing  clause  in  will  in  accord- 
ance with  testator's  intention  as  shown  by  entire  instrument;  Armory 
Mfg.  Co.  V.  Gulf,  C.  &  S.  F.  Ry.  Co.,  89  Tex.  427,  59  Am.  St.  Bop.  69,  37 
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S.  W.  858,  cotton  destfoyed  on  platform  near  railroad  trkck  was  not  "in 
transit"  nor  at  a  depot  or  place  of  transshipment;  Howard  Sav.  Inst.  v. 
Mayor  etc.  Newark,  63  N.  J.  L.  69,  42  Atl.  850,  greenbacks,  treasury  notes, 
gold  and  silver  certificates  not  "securities  of  the  United  Stages,"  which, 
by  law,  are  exempt  from  taxation. 

Distinguished  in  Scholte  v.  Rosiers,  4  Iowa,  335,  holding  punctuation 
not  to  be  disregarded  in  construing  description  of  land,  under  survey. 

Punctuation  as  affecting  conj^truction  of  statutes.    Note,  10  Ann.  Gad. 
1083. 

Miscellaneouat  Cited  in  Carr  v.  Mouzon,  86  S.  C.  467,  68  S.  E.  663,  hold- 
ing after  parol  partition  between  tenants^  exclusive  possession  by  one  ten- 
ant may  ripen  into  title. 

11  Pet.  55-62,  9  L.  Ed.  630,  VEAZIE  ▼.  WADUESIGH. 

After  questions  certlfled  to  Supreme  Court,  plaintiff,  having  discontinued 
case  below,  may  move  to  discontinue  proceedings  in  Supreme  Court  on  notice 
to  adverse  party. 

Approved  in  Foote  v.  Smith,  8  Wyo.  511,  58  Pac.  898,  holding  fact  that 
certain  questions  arising  in  cause  have  been  reserved  for  decision  of  Su- 
preme Court  does  not  prevent  plaintiff  from  dismissing  action  in  District 
Court,  if  he  had  right  otherwise  to  do  so. 

Distinguished  in  Folger  v.  The  Robt.  G.  Shaw,  2  Wood.  &  M.  541,  Fed. 
Cas.  4899,  refusing  motion  to  discontinue  where  judgment  had  been 
rendered  below  and  appeal  taken. 

Certificate  of  division  does  not  remove  tne  original  cause  into  the  Supreme 
Court;  the  certified  qiiestions  only  are  removed. 

Approved  in  Glover  v.  Baker,  76  N.  H.  270,  81  Atl.  1085,  holding  decision 
of  Supreme  Court  dn  questions  of  law  transferred  to  it  by  Superior  Court 
without  ruling  before  trial  will  not  be  re-examined  in  same  case  except 
on  motion  for  rehearing;  Siate  v.  Crocker,  5  Wyo.  398,  40  Pac.  684,  holding 
decision  of  questions  reserved  before  judgment  come  within  X;he  appellate 
'urisdiction  of  the  court. 


\ 


It  Is  right  of  plaintiff  to  enter  discontinuance  of  cause  before  verdict  is 
given. 

Approved  in  Young  v.  J.  Saiuuels  &  Bro.,  232  Fed.  787,  holding  right 
to  dismiss  bill  without  prejudice  is  not  subject  to  conditions  other  than 
payment  of  costs;  In  re  Strickland,  167  Fed.  868,  holding  creditor  who 
filed  claim  in  bankruptcy  proceedings  may  withdraw  claim  to  prosecute 
remedy  in  State  court  against  property  set  apart  to  bankrupt  as  exempt; 
United  States  v.  Norfolk  &  W.  Ry.  Co.,  118  Fed.  556,  holding  where  no 
affirmative  relief  asked  for  by  defendant,  plaintiff  may  discontinue,  action 
without  prejudice  at  any  time  before  trial  as  matter  of  right. 
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Limited  in  Folger  v.  The  Robt.  G.  Shaw,  2  Wood.  &  M.  538,  Fed.  C^. 
4899,  holding  plaintiff's  right  to  nonsuit  ceases  upon  call  of  the  case  and 
introduction  of  any  x)ertinent  evidence. 

After  a  trial  or  verdict,  plaintifl  can  discontlnae  his  cause  only  by  leave 
of  court,  which  it  may  grant  or  refuse,  in  its  discretion.  ' 

Cited  in  United  States  v.  Minnesota  etc.  Ry.  Co.,  18  How.  242,  15  L.  Ed. 
348,  discontinuing  case  brought  up  on  writ  of  error,  where  the  attorney  gen- 
eral wished  other  questions  to  be  presented ;  Folger  v.  The  Robt.  G.  Shaw,  2 
Wood.  &  M.  539,  Fed.  Cas.  4899,  refusing  to  grant  motion  to  dismiss 
without  prejudice  where  decision  was  had  below  and  appeal  taken. 

Right  of  plaintiff  to  take  voluntary  nonsuit  or  dismissal  after  verdict 
or  finding  but  before  judgment.    Note,  Ann.  Oas.  1913D,  526. 

11  Pet.  6^72,  9  L.  Ed.  633,  ALLEN  ▼.  HAMMOND. 

Contract,  entered  into  through  mistake  of  both  parties,  imposing  great 
'hardship  and  injustice  upon  one  of  them,  and  without  consideration,  will  ordi- 
nkHy  be  relieved  against.  \ 

Approved  in  United  States  v.  D'Alier  Engineering  Co.,  215  Fed.  211, 
holding  where  United  States  had  paid  for  two  boiler  plants  sum  in  excess 
of  rightful  amount  under  mutual  mistake,  such* sum  must  be  repaid ;  United 
States  V.  Gridley,  186  Fed.  550,  holding  United  States  may  sue  to  cancel 
patent  issued  on  forged  script  paid  by  innocent  purchaser;  Kelsey  v. 
Mackey,  65  Wash.  121,  117  Pac.  715,  holding  where  contract  was  entered 
into  under  mistaken  belief  that  there  was  timber  on  lan4  which  was 
subject  matter  of  contract,  it  was  unenforceable;  Adams  v.  Washington 
Brick  etc.  Co.,  38  Wash.  253,  80  Pac.  449,  where  lease  of  clay  land  made 
solely  for  purpose  of  using  day  for  brickmaking,  on  exhaustion  of  clay 
before  expiration  of  term,  lessee  could  abandon  premises;  United  States 
V.  Charles,  74  Fed.  144,  36  -U.  S.  App.  766,  where,  before  advertisement 
for  bids  for  carrying  mails,  a  certain  postoffice  was  discontinued,  contractor 
had  a  right  to  abandon  contract ;  Gibson  v.  Pelkie,  37  Mich.  381,  a  contract 
based  upon  judgment  which  did  not  exist  cannot  be  enforced;  Griffith  v. 
Sebastian  Co.,  49  Ark.  35,  3  S.  W.  890,  setting  aside  deed  granting,  for 
nominal  consideration,  land  as  site  for  courthouse  uxx)n  common  misappre- 
hension that  Fort  Smith  had  become  county  seat;  Ladd  v.  Chaires,  5  Fla. 
400,  where  purchaser  contracted  to  buy  additional  land,  which  he  did  not 
wish,  upon  innocent  misrepresentation  that  it  must  all  be  sold  together, 
contract  affectirig  additional  land  was  set  aside  4  Stephens  v*.  Orman,  10 
Fla.  110,  correcting  misrepresentations  innocently  made  by  partner  as  to 
the  amount  of  notes  in  list,  in  division  of  partnership  assets;  Fritzler  v. 
Robinson;  70  Iowa,  503,  31  N.*  W.  63,  where  supposed  coal  land  was  leased 
for  mining  purposes,  under  mutual  belief  that  it  contained  coal,  there 
being  no  coal,  lessor  could  not  recover;  Sherwood  v.  Walker,  66  Mich. 
576, 11  Am.  St  Rep.  638,  33  N.  W.  923,  where  a  cow  was  contracted  to  be 
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sold  under  the  mutual  misapprehension  that  she  was  barren,  vendors 
might  rescind;  Newton  v.  Tolles,  66  N.  H.  138,  9  L.  R.  A.  61,  19  Atl.  1093, 
an  executory  contract  for  the  purchase  of  a  farm  containing  a  materially 
less  number  of  acres  than  represented  will  be  set  aside,  although  there 
was  no  fraud;  Martin  v.  McCormick,  8  N.  Y.  335,  where  owner  of  land, 
sold  for  taxes,  and  under  mistaken  idea  that  purchaser  had  received  a 
conveyance,  bought  the  latter 's  title,  h'e  could  recover  back  the  money; 
Riegel  v.  American  Life  Ins.  Co.,  153  Pa.  St.  148,  19  L.  R.  A.  169,  25  Ati. 
1073,  contract  for  the  surrender*  of  an  insurance  policy,  both  parties 
wrongly  believing  that  assured  was  alive,  set  aside  and  original  policy  rein- 
stated. 

Distinguished  in  Jacksonville  Ry.  v.  Hooper,  160  U.  S.  527,  40  L.  Ed.  524, 
16  Sup.  Ct.  384,  holding  lessee  of  building  who  contracted  to  keep  building 
insured  is  liable  upon  burning  of  building,  although  the  property  was 
not  insurable ;  Hunt  v.  Thorn,  2  Mich.  221,  where  persons  having  mutual 
claims  agree  in  contract  setting  forth  all  the  facts  to  share  the  same 
equally,  a  specific  performance  will  be  decreed;  Botsford  v.  Wilson,  75  IlL 
138,  ivhere  land  was  conveyed,  with  warranty,  by  married  woman  und^r 
the  mistaken  belief  that  grantor  had  title,  grantee  could  not  recover ;  Page 
V.  Higgins,  150  Mass.  33,  5  L.  R.  A.  160,  22  N.  E.  65,  in  action  for  breach 
of  covenants,  where  grantor  had,  by  mistake,  conveyed  one  tract  not  owned 
by  her,  plaintiff  was  entitled  to  recover  if  he  supposed  that  deed  conveyed 
such  tract,  defendant's  relief  was  in  equity;  Dambman  v.  Schulting,  75 
N.  Y.  63,  a  party  executing  a  release  is  not  entitled  to  relief  because  he 
would  not  have  executed  release  had  he  known  defendant's  financial  con- 
dition; dissAting  opinion  in  Sherwood  v.  Walker,  66  Mich.  584,  11  Am. 
St.  Rep.  531,  33  N.  W.  926,  majority  permitting  vendor  to  rescind  where 
cow  sold  on  mutual  mistake  that  she  was  barren. 

Avoidance  of  contracts  for  mutual  9iistake  of  fact.    Note,  45  Am.  Dec. 
632. 

For  what  mistakes  written  instruments  may  be  canceled  or  corrected 

in  equity.    Note,  117  Am.  St  Rep.  235. 
Right  to  rescind    executed    contract    for    mutual    mistake.    Note,  6 

B.  R.  0.  804,  809. 

11  Pet.  73-79,  9  L.  Ed.  637,  UNITED  STATES  v.  SKIDDY. 

Act  of  Congress  of  1818,  prohlhltlng  Importation  of  slaves  Into  tbe  United 
States,  cannot  properly  be  applied  to  persons  of  color  wIlo  are  brought  back 
to  their  place  of  residence  after  temporary  absence  abroad. 

Cited  in  United  States  v.  The  Bark  Ohio,  Newb.  411,  Fed.  Cas.  15,914, 
where  colored  person  was  born  and  reared  in  the  United  States,  bis  return 
jfrom  foreign  port  on  board  of  an  American  ship  did  not  work  a  forfeiture ; 
Charge  to  Grand  Jury,  30  Fed.  Cas.  1027,  in  discussion  of  the  history  of 
legislation  for  the  prohibition  of  the  slave  trade. 
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Slave  8ervl2ig  ber  mixtrese,  temporarily  in  Franee,  continaed  aa  Inlia^l- 
taat  of  lK>iilBiana,  and  her  retuin  borne  wae  not  imdortatlon  of  slave  into 
ITnited  States. 

Cited  in  In  re  Perkins,  2  Cal.  446,  holding  slaves  temporarily  brought 
into  the  State  retain  their  former  residence,  and  a  law  providing  for  their 
forcible  return  to  their  owners  is  constitutional. 

Distinguished  in  Frank  v.  Powell,  11  La.  502,  holding  slave  voluntarily 
taken  into  free  State  becomes  free  and  cannot  be  reduced  to  slavery  in 
slave  State;  Arsene  v.  Pigneguy,  2  La.  Ann.  621,  to  the  same  effect,  hold- 
ing  slave  taken  to  France  becomes  free  and  entitled  to  freedom  upon 
return  to  Louisiana. 


11  Pet.  80-86,  9  L.  Ed.  639,  EVANS  ▼.  GEE.    See  14  Pet.  2,  10  I..  Ed.  327. 

Evideace  offered  to  affect  jorisdiction  of  court  is  inadmissible  tender  gen- 
eral Issae;  plea  to  Jurisdiction  sbould  bave  been  put  in.  * 

Approved  in  William  H.  Perry  Co.  v.  Klosters  Aktie  Bolag,  152  Fed. 
969,  82  C.  C.  A.  321,  holding  where  jurisdictional  facts  are  properly  alleged, 
trial  had,  and  jurisdictional  facts  not  put  in  issue,  case  will  not  be  dis- 
missed for  want  of  jurisdiction ;  Smith  v.  Kemochen,  7  How.  216, 12  L.  Ed. 
674,  where  objection  that  mortgage  was  assigned  for  the  purpose  of 
throwing  the  case  into  the  Circuit  Court  was  made  too  late;  Philadelphia, 
W.  ft  B.  Ry.  Co.  V.  Quigley,  21  How.  214,  16  L.  Ed.  77,  in  action  for  libel 
where  plea  was  the  general  issue,  evidence  affecting  jurisdiction  not  admis- 
sible ;  Davies  v.  Lathrop,  21  Blatchf .  165,  13  Fed.  566,  plaintiffs  lost  their 
right  to  object  to  removal  of  cause  from  State  court,  after  a  trial  and 
verdict  for  defendant;  Holmes  v.  Oregon  &.  Cal.  R.  R.  Co.,  7  Sawy.  392, 
9  Fed.  238,  a  judgment  concludes  further  inquiry  as  to  the  jurisdictional 
fact;  Imperial  Refining  Co.  v.  Wyman,  38  Fed.  576,  3  L.  R.  A.  505,  a  gen- 
eral denial  cannot  put  in  issue  special  averments  to  jurisdiction;  Gubbins 
V.  Laaghtenschlager,  75  Fed.  ^21,  refusing  permission  to  amend  answer, 
by  withdrawing  admissions  of  citizenship,  after  hearing  and  arguments. 

Overruled  in  Farrington  v.  Pillsbury,  114  U.  S.  143,  29  L.  Ed.  116,  5 
Sap.  Ct.  809,  holding  this  rule  has  been  changed  by«  the  act  of  1875,  and 
it  is  now  the  duty  of  the  court  to  dismiss  a  suit  the  moment  fraud  on  its 
jurisdiction  is  discovered;  Bland  v.  Fleeman,  29  Fed.  672,  dismissing  case 
where  it  appeared  that  the  parties  had  arranged  themselves  so  as  to  create 
a  fictitious  ground  of  Federal  jurisdiction. 

dTCiiit  Court  has  Jurisdiction  of  a  suit  brought  by  the  Immediate  Indorsee 
of  a  hOl  of  exchange  against  the  indorser,  who  is  a  citizen  of  another  State. 

Cited  in  Superior  City  v.  Ripley,  138  U.  S.  96,  34  L.  Ed.  918,  11  Sup. 
Ct.  289,  holding  acceptance  of  draft  constitutes  a  new  contract  between 
acceptor  and  payee,  which  the  latter  may  enforce  in  United  States  courts, 
if  he  ia  a  citizen  of  another  State;  Campbell  v.  Jordan,  Hempst.  535, 
Fed.  Cas.  2362,  an  indorser  of  a  writing  obligatory,  who  is  a  citizen  of 
another   State,  may  sue  his  immediate  indorser  in  the   Circuit  Court; 
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\ 
Phillips  V.  Preston,  5  How.  291,  12  L.  Ed.  157,  in  suit  by  first,  against 

second  indorser^npon  agreement  to  share  loss,  jurisdiction  is  not  affected 
by  citizenship  of  second  indorsee  and  defendant;  Brown  v.  Noyes,  2 
Wood.  &  St.  82,  Fed.  Cas.  2023,  where  the  paye^  of  a  promissory  note 
was  a  citizen  of  a  different  State  from  the  maker,  a  subsequent  indorsee 
could  maintain  action  in  the  Circuit  Court. 

Distinguished  in  Coffee  v.  Planters'  Bank,  13  How.  187,  14  L.  Ed.  106, 
holding  Federal  courts  have  no  jurisdiction  in  action  by  indorsee  of  checks 
who  traced  their  title  through  indorsements  from  one  person  to  another 
in  the  same  State;  Shuford  v.  Cain,  1  Abb.  (U.  S.)  307,  Fed.  Cas.  12,823, 
a  United  States  court  has  no  jurisdiction  in  action  by  indorsee  of  prom- 
issory note  against  the  maker,  where  maker,  payee  and  indorser  are  citizens 

of  the  same  State. 

• 

Bona  fide  bolder  of  bill  may  write  over  blank  indorsement,  to  wbom  bill 
shall  be  paid,  at  any  time  before  or  after  the  institution  of  a  ault  against 
Indorser. 

Approved  in  Leahy  v.  Haworth,  141  Fed.  860,  written  assignment  on 
back  of  promissory  note  payable  to  order  of  payee,  signed  by  such  payee, 
is  equivalent  of  blank  indorsement  to  transfer  title  to  note  free  from 
equities;  Vanarsdale  v.  Hax,  107  Fed.  880,  holding  holder  of  note  indorsed 
^  in  blank  by  payee  may  at  trial  strike  out  all  subsequent  indorsements  and 
recover  as  indorsee  under  blank  indorsement;  Consterdine  v.  Moore,  65 
Neb.  293,  101  Am.  St.  Rep.  620,  91  N.  W.  399,  indorsement  on  note,  '  *  Pay- 
to  the  order  of  .  .  .  without  recourse,''  signed  by  payee,  does  not  destroy 
negotiability  in  hands  of  bona  fide  purchaser;  Emsheimer  v.  New  Orleans, 
186  U.  S.  48,  46  L.  Ed.  1048,  22  Sup.  Ct.  776,  arguendo;  Riggin'v.  Collier, 
6  Mo.  572,  holding  contrary  instruction  properly  refused. 

Objection  that  general  demurrer  bad  been  filed  and  not  disposed  of,  if 
not  waived  expressly,  was  waived  by  going  to  trial  upon  the  merits. 

Approved  in  Pollack  v.  Meyer  Bros.  Drug  Co.,  233  Fed.  864,  holding  that 
filing  answer  after  demurrer  overruled  waived  any  error  in  the  order  over- 
ruling; concurring  opinion  in  City  of  Harper  v.  Daniels,  211  Fed.  64,  129 
C.  C.  A.  242,  majority  holding  that  when,  after  demurrer  overruled, 
defendant  answered,  judgement  would  be  reversed  if  petition  was  fatally 
defective ;  Stanton  v.  Embrey,  93  U.  S.  553,  23  L.  Ed.  984,  holding  pleading 
over  to  a  declaration  adjiidged  good  on  demurrer  is  a  waiver  of  the 
demurrer;  City  of  Plankinton  v.  Gray,  63  Fed.  416,  27  U.  S.  App.  321, 
demurrer  on  the  ground  of  insufficiency  of  facts,  being  overruled,  is  waived 
by  filing  answer;  Anderson  v.  Sloan,  1  Colo.  488,  where  general  demurrer 
was  undisposed  of,  it  was  waived  by  proceeding  to  trial  on  the  merits; 
Long  V.  Allen,  2  Fla.  411,  50  Am.  Dec.  285,  where  defect  in  pleadings  was 
not  noticed  in  argument,  and  both  parties  desired  a  decision  upon  the 
merits,  the  court  would  not  reverse  the  case  on  account  of  defect;  Stewart 
V.  Henry,  5  Blackf.  445,  objection  that  certain  continnances  were  not 
entered  was  waived  by  going  to  trial;  Ship  Milwaukie  v.  Hale,  1  Doug. 
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(Mich.)  313^  objections  to  qualificaiions  in  the  talesmen^  waived  by  trial 
upon  the  merits;  Pottinger  v.  Garrison,  3  Neb.  223,  party  answering  over 
and  gY)iqg  to  trial  upon  the  merits  cannot  assign  judgment  upon  demurrer 
as  error;  McNulty  v.  Batty,  2  Pinn.  58,  where  a  demurrer  to  a  defective 
plea  was  overruled,  the  error  was  waived  by  proceeding  to  trial. 

Effect  of  entry  of  second  judgment  without  vacation  or  reversal  of 
first.    Note,  44  L.  R.  A.  (N.  S.)  342. 

11  Pet.  86-101,  9  L.  Ed.  642,  UNITED  STATES  ▼.  LEFFXES. 

Tbe  rule  that  a  party  to  an  Instrument  shall  not  he  heard  as  a  witness  to 
impeach  it  is  conilned  to  negotiable  instruments.  i 

Approved  in  Kiefer  v.  Carusi,  7  D.  C.  163,  holding  as  joint  note  of  hus- 
band and  wife  is  note  of  husband  alone,  rule  which  prohibits  party  who 
signed  negotiable  paper  from  giving  evidence  does  not  apply  to  wife ; 
Holbrook  v.  Worcester  Bank,  2  Curt.  247,  Fed.  Cas.  6697,  holding  a  party 
to  a  deied  competent  to  prove  its  invalidity  by  evidence  of  facts  dehors 
the  deed ;  Bibb  v.  Reid,  3  Ala.  93,  principal  to  administration  bond  com- 
petent to  prove  conditional  execution  and  delivery  by  sureties;  Goodwin 
V.  Chadwick,  36  Me.  194,  payee  of  note  who  indorsed  ''without  recourse," 
competent  to  prove  execution  but  not  to  impair_original  validity  of  note; 
Rohrer  v.  Momingstar,  18  Ohio,  688,  where  plaintiff  took  note  after  matur- 
ity, one  of  the  joint  makers  might  become  a  witness  for  the  other  de- 
fendant; Harding  v.  Mott,  20  Pa,  St.  471,  the  indorser  and  payee  of  a 
promissory  note,  tran^erred  before  maturity,  is  not  a  competent  witness, 
in  suit  against  maker,  to  prove  want  of  consideration ;  Smithwick  v.  Ander- 
son, 2  Swan,  677,  indorser  of  overdue  note  is  a  competent  witness  to  prove 
want  of  consideration  or  fraud  in  making  paper;  Pecker  v.  Sawyer,  24  Vt. 
463,  an  indorser  not  directly  interested  in  event  of  suit  is  competent  to 
prove  note  void  on  its  inception. 

Modified  in  Parsons  v.  Phipps,  4  Tex.  364,  holding  acceptor  of  a  bill  a 
eompetent  witness  in  suit  against  drawer  to  prove  that  his  acceptance 
was  for  drawer's  accommodation. 

Distinguished  in  Williams  v.  Miller,  10  Smedes  &  M.  142,  holding  one 
indorsing  note,  without  recourse,  after  its  payment  and  surrender,  is  com- 
petent to  prove  these  facts. 

Denied  in  Winkler  v.  Scudder,  1  Ga.  131,  132,  holding  maker  of  note, 
who  was  released,  competent  to  prove  usury  in  suit  on  indorsee  against 
an  indorser;  Orr  v.  Lacey,  2  Doug.  (Mich.)  241,  246,  in  assumpsit  by  first 
indorsee  against  indorser  of  a  bill,  the  acceptor,  for  whose  accommodation 
bill  was  drawn,  was  competent  to  prove  facts  which  would  avoid  tlie  bill. 

Admissibility  of  evidence  to  show  indorsement  made  before  maturity. 
Note,  22  Am.  Rep.  94. 

Bridence  is  admissihle  on  part  of  surety  to  prove  that  he  executed  bond 
on  condition  tliat  others  W9uld  execute  it,  whieh  had  not  been  done. 


/ 
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Approved  in  llorton  v.  Stone,  32  R.  I.  606,  80  Atl.  4,  holding  that  where 

bond  was  executed  by  surety  on  condition  plaintiff  would  execute  it  as 

principal,  and  plaintiff  failed  to  do  so,  bond  was  unenforceable;  United 

/  States  v.  Hammond,  4  Biss.  286,  Fed.  Cas.  15,292,  holding  distiller's  bond, 

signed  by  surety  upon  condition  that  another  should  sign,  was  a  mere 
escrow;  Halsey  v.  Hurd,  6  McLean,  104,  Fed.  Cas.  5967,  where  contract 
was  made  for  purchase  of  wheat  for  future  delivery,  parol  evidence  is 
admissible  to  show  agreed  time  of  payment;  Bibb  v.  Reid,  3  Ala.  91, 
administration  bond  executed  and  delivered  to  principal  upon  condition 
is  not  operative  until  condition  is  performed;  Pepper  v.  State,  22  Ind.  405, 
411,  413,  85  Am.  Dec.  484,  439,  440,  where  only  part  of  persons  named  in 
body  of  bond  as  obligors  signed,  the  obligation  is  not  binding  on  those 
signing  until  executed  by  all;  Linn  County  v.  Farris,  52  Mo.  77,  14  Am. 
Bep.  391,  where  A  procured  B's  signature  as  surety  upon  condition  that 
C  should  sign,  C's  name  being  afterward  forged,  the  bond  was  void  as 
to  B ;  Ayres  v.  Milroy,  53  Mo.  523,  14  Am.  Rep.  470,  one  becoming  surety 
on  a  non-negotiable  note  upon  express  condition  that  another  shall  be 
procured  as  cosurety  is  not  bound  while  condition  is  unperformed;  Black 
v.  Lamb,  12  N.  J.  Eq.  117,  admitting  parol  evidence  to  show  agreement 
between  parties  to  bond,  that  al^  stockholders  would  sign  it;  Black  v. 
Shreve,  13  N.  J.  Eq.  481,"  to  the  same  effect;  Fletcher  v.  Austin,  11  Vt. 
449,  34  Am.  Dec.  699,  sureties  signing  bond  upon  condition,  not  liable 
where  others  signed  it  after  happening  of  default;  State  v.  Potter,  63  Mo. 
219,  21  Am.  Rep.  443,  holding  agreement  between  surety  and  principal 
that  latter  shall  not  deliver  bond  without  signature  of  cosurety  does  not 
relieve  surety  where  obligee  had  no  notice;  Sullivan  v.  Williams,  43  S.  C 
507,  21  S.  E.  650,  where  sureties  signed  bond  for  partnership  and  left 
bond  with  partners  to  procure  signatures  of  remaining  partners,  the  sure- 
ties are  estopped  from  showing  forgery  of  signaturies;  Parker  v.  Bradley, 
2  Hill,  586,  holding  sureties  bo  and,  although  principal  did  not  sign. 

Distinguished  in  Kidd  v.  Beckley,  64  W.  Va.  85,  60  S.  E.  1092,  holding 
where  non-negotiable  note  was  irregularly  indorsed,  maker  to  deliver  only 
after  securing  other  indorsees,  payee  takes  same  unaffected  by  agreement 
unless  he  had  notice  to  put  him  on  inquiry  as  to  whether  delivery  was 
authorized;  Deardorff  v.  Foresman,  24  Ind.  483,  where 'surety  signed  and 
delivered  to  principal,  upon  condition  that  others  sign  bond,  and  principal 
delivered  bond  to  obligee  without  condition,  the  surety  is  bound;  Millett 
v.  Parker,  2  Met.  (Ky.)  614,  a  conditional  delivery  of  a  bond  to  principal 
by  surety  will  not  make  such  paper  a  mere  escrow.     * 

Escrows.  '  Note,  180  Am.  St.  Rep.  980. 

Parol  agreement  against  contract  taking  effect  until  others  sign.    Note, 
46  L.  R.  A.  324,  838. 

Principal  obligor  can  be  witness  for  \Sa  sureties  wlien  tliey  hare  execated 
a  release  of  all  claims  againtft  him;  embracing  everytlilag  wliicb  could  be 
recovered  against  tbem,  including  costs. 
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Cited  in  Caldwell  v.  Mc Vicar,  12  Ark.  750,  754,  where  surety  released 
the  principal  ''from  all  and  every  suit,  claim  or  demand  of  any  and  every, 
sort,  nature  or  description,"  arising  out  of  bond,  the  principal  was  a  com- 
petent witne3s.  j 

Distinguished  in  Blagden  v.  United  States,  18  App.  D.  C.  373,  several 
judgments  may  be  recovered  upon  a  joint  and  seyeral  bond. 

In  a  joint  action  upon  a  Ixftid  against  several  ohUgors^  the  Judgment  must 
be  joint  against  than  all. 

Cited  in  Frazier  v.  The  Bank,  4  Ark.  512,  holding  where  several  persons 
were  sued  jointly,  a  discontinuance  as  to  one  defendant^  who  had  been 
served,  was  a  discontinuance  to  all. 

When  party  defendant  to  Joint  action  confessed  Judgment  and  was  after- 
wmrd  discharged  under  Insolvency  laws,  he  was  thereby  severed  from  record, 
and  competent  to  testify  for  his  codef endants. 

Cited  in  Brooks  v.  McKinney,  4  Scam.  312,  holding,  where  codefendant 
severed  in  his  defense  and  had  judgment  in  his  favor,  he  was  competent 
to  testify  on  behalf  of  codefendants. 

On  joint  and  several  contract.  If  plalntUT  elects  to  bring  Joint  suit  against 
all,  and  they  sever  In  their  pleas,  he  may  enter  a  nolle  prosequi  against  one 
of  them,  even  although  his  plea  go  to  the  action  of  the  writ. 

Approved  in  Hutchinson  v.  Brown,  8  Mackey  (D.  C),  154,  holding  that 
where  suit  is  brought  against  two  joint  or  joint  and  several  promisors, 
and  judgpnent  is  accepted  against  one  only,  it  puts  end  to  cause  of  action 
against  other;  Griffin  v.  Reynolds,  17  How.  612,  15  L.  Ed.  231,  holding 
objection  to  misjoinder  of  parties,  taken  for  the  first  time  in  the  Supreme 
Court,  may  be  obviated  by  a  nolle  prosequi  l^elow;  Reading  v.  Beardsley, 
41  Mich.  127, 1  N.  W.  968,  where  husband  and  wife  were  sued  jointly  on  a 
note,  the  statute  of  limitations  having  run  as  to  the  wife,  the  court  prop- 
erly ordered  severance  of  parties  and  directed  judgment  for  wife  for 
costs,  and  against  husband  for  amount  due.  ^ 

Distinguished  in  Beebe  v.  Real  Estate  Bank,  4  Ark.  553,  holding  this 
rule  does  not  extend  to  a  joint  action  where  all  the  defendants  joined  in 
the  defense;  Henderson  v.  Kissam,  8  Tex.  57,  where  joint  defendant  was 
proceeded  against  in  his  capacity  as  administrator  and  afterward  by  amend- 
ment charged  personally,  judgment  was  reversed ;  Taylor  v.  Ricards,  9  Ark. 
387,  where  plaintiff's  name  was  signed  to  attachment  bond  without  author- 
ity, the  sureties  are  bound,  and  the  bond  good. 

Wliensoever  cause  of  action  in  language  of  law,  transit  in  rem  Judlcatumi 
and  Judgment  thereupon  remains  in  full  force  uiureversed,  original  cause  of 
action  Is  merged  and  gone  forever. 

Approved  in  Olson  v.  Dahl,  99  Minn.  438,  116  Am.  St.  ^ep.  435,  9  Ann. 
Cas.  252,  8  L.  El  A.  (N.  S.)  444,  109  N.  W.  1003,  holding  that  as  cause  of 
action  becomes  merged  in  judgment,  part  payment  thereof  after  bar  of 
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^rtatute  does  not  revive  original  cause  of  action ;  White  v  Tayloe,  153  N.  C. 
34,  68  S.  E.  909,  holding  former  judgment  establishing  division  line  be- 
tween plaintiff's  land  and  adjoining  tract  estops  him  from  claiming  any 
interest  on  other  side  of  line;  Bunker  v.  Bunker,  140  N.  C.  22,  52  S.  E. 
239,  where,  on  accounting,  claim  for  costs  in  prior  suit  filed  as  lien  on 
realty  belonging  to  estate  payable  out  of  rents  by  B,  and  disallowed  and 
finaf  judgment  rendered  providing  that  plaintiff  recover  certain  sum  and 
costs  of  action,  and  it  Was  paid,  judgment  was  res  adjudicata  of  B's  lia- 
bility to  pay  costs  of  former  suit  from  assets  of  estate;  Brigel  v.  Creed, 
65  Ohio  St.  44,  60  N.  E.  992,  holding  where  suit  brought  to  foreclose  pledge 
lien  on  stock,  and 'at  same  time  suit  commenced  in  same  court  on  note  and 
there  was  finding  made  of  amount  due  in  first  suit  and  execution  awarded 
for  balance  due,  no  judgment  could  be  had  on  note  in  second  suit;  Sleeper 
V.  Union  Ins.  Co.,  65  Me.  394,  20  Am.  Rep.  707,  where  part  owner  of  ship 
procured  insurance  "on  account  of  whom  it  may  concern,  loss  payable  to 
him,"  recovery  by  his  administratrix  barred  suit  by  mortgagee  of  ship. 

Distinguished  in  Durant  v.  Abendroth,  97  N.  Y.  145,  where  special  part- 
ner was  not  a  party  to  proceedings  in  bankruptcy,  a  creditor  was  not 
estopped  by  decree  from  setting  up  liability  of  special  partner  as  general 
partner. 

11  Pet.  102-161,  9  L.  Ed.  648,  CITY  OP  NEW  YORK  V.  MILN. 

State  law  requiring  master  of  every  vessd  arriving  at  New  York  to  make 
a  written  r^ort  concerning  every  person  brought  as  a  passenger,  is  not  regu- 
lation of  commerce  but  of  police,  and  within  powers  belonging  to  States.  , 
Approved  in  Southern  Ry.  Co.  v.  Greensboro  etc.  Qo.,  134  Fed.  92,  order 
of  State  corporation  commission  directing  railroad  to  place  cars  loaded 
with  coal  shipped  from  another  State  on  certain  track  for  unloading,  as 
requested  by  consignee,  is  void;  Veazie  v.  Moor,  14  How.  575,  14  L.  Ed. 
548,  holding  constitutional,  a  State  law  granting  exclusive  navigation  of 
portion  of  river  not  naturally  navigable;  Slaughter-House  Cases,  16  Wall. 
63,  21  L.  Ed.  40^  a  grant  of  exclusive  right  to  maintain  slaughter-houses 
and  cattle-yards  is  within  the  police  powers  of  a  State;  Machine  Co.  v. 
Gage,  100  U.  S.  678,  25  L.  Ed.  755,  a  State  law  imposing  an  annual  tax 
upon  all  peddlers  of  sewing-machines  is  not  in  violation  of  the  Federal 
Constitution ;  Louisville  &  N.  R.  R.  v.  Kentucky,  161  tj.  S.  696,  40  L.  Ed. 
857,  16  Sup.  Ct.  721,  it  is  within  the  police  power  of  a  State  to  declare 
that  a  railway  company  shall  not  become  purchaser  of  a  parallel  or  com- 
peting line ;  Western  Union  Tel.  Co.  v.  Pendleton,  95  Ind.  13,  48  Am.  Rep. 
-693,  a  statute  imposing  a  penalty  for  failure  to  transmit  a  message  as  re- 
quired is  within  the  police  jwwer  of  a  State ;  Brechbill  v.  Randall,  102  Ind. 
529,  52  Am.  Rep.  696,  1  N.  £.  363,  a  State  law  for  the  protection  of  pur- 
chasers of  patent  rights  is  a  police  regulation  and  valid ;  Fuller  v.  Chicago 
&  N.  W.  R.  R.  Co.,  31  Iowa,  210,  a  statute  requiring  railroad  companies 
to  fix  and  post  rates  of  fare  and  freight  is  within  the  powers  of  a  State; 
State  V.  FuUerton,  7  Rob.  (La.)  225,  227,  State  law  imposing  a  hospital 
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tax  «pon  passengers  of  all  vessels  entering  New  Orleans  is  not  a'^regula- 
tion  of  commerce;  Worsley  v.  New  Orleans,  9  Rob.  (La.)  333,  41  Am,  Dec;  f 
3S5,  a  municipal  ordinance  imposing  a  wharfage  charge  is  not  in  conflict 
with  the  Federal  Constitution;  Port  Wardens  v.  Ship  M.  J.  Ward,  14  La. 
Ann.  290,  statutes  establishing  a  board  of  port  wardens  and  fixing  fees 
for  their  services  are  within  the  police  powers  of  a  State;  State  v.  Fagan, 
22  La.  Ann.  556,  an  act  of  legislature  giving  a  certain  company  the  exclu- 
sive  right  to  maintain  a  slaughter-house  is  constitutional;  Norris  v.  Bos- 
ton, 4  Met.  289,  a  State  may  prohibit  the  landing  of  alien  passengers  until, 
they  pay  a  certain  fee  for  the  support  of  foreign  paupers ;  Chilvers  v.  The 
People,  11  Mich.  50,  an  ordinance  requiring  owners  of  ferries,  transporting 
property  to  the  Canadian  shore,  to  pay  a  license,  is  valid;  Perry  v.  Tor- 
rance, 8  Ohio,  525,  32  Am.  Dec.  729,  State  law  subjecting  steamboats  to 
taxation  is  constitutional;  Craig  v.  Kline,  65  Pa.  St.  409,  3  Am.  Bep.  643, 
an  act  of  legislature  regulating  the  floating  of  logs  on  the  Susquehanna, 
a  lawful  exercise  of  police  power;  State  v.  Railroad  Co.,  24  W.  Va.  794, 
49  Am.  Bep.  296,  Sunday  law  may  be  enforced  against  a  corporation  en- 
ga^d  in  interstate  commerce;  Baker  v.  State,  54  Wis.  375,  12  N.  W.  16, 
an  act  punishing  "upsafe  or  insolvent"  brokers  or  bankers  for  receiving 
deposits  is  within  the  powers  of  a  State;  dissenting  opinion  in  State  v. 
Delaware,  L.  &  W.  R.  R.  Co.,  30  N.  J.  L.  498,  majority  holding  special  tax 
on  foreign  carrier  corporations,  based  on  numb»r  of  passengers  and 
amount  of  freight  carried,  is  not  a  regulation  of  commerce. 

Distinguished  in  Holmes  y.  Jennison,  14  Pet.  568,  10  L.  Ed.  6^3,  holding 
Governor  has  not  the  power  to  deliver  to  foreign  government  person  charged 
with  crime ;  Passenger  Cases,  7  How.  403,  423,  425,  429,  432,  433,  434,  436, 
457,  12  L.  Ed.  752,  761,  762,  763,  764^  765,  766,  775,  holding  State  laws  im- 
posing tax  ux)on  aliens  arriving  in  the  ports  of  those  States  unconstitu- 
tional ;  Henderson  v.  Mayor  of  New  York,  92  U.  S.  265,  267,  269,  23  L.  Ed. 
547,  548,  State  law  imposing  burdensome  condition  as  prergquisitie  to  land- 
ing" of  passengers  with  alternative  payment  of  small  sum  of  money  for 
each  is  regulation  of  commerce;  Covington  Bridge  Co.  v.  Kentucky,  154 
U.  S.  211,  38  L.  Ed.  968,  14  Sup.  Ct.  1089,  toll  levied  uppn  traffic  across 
river  bounding  two  States  was  an  attempted  regulation  of  commerce  and 
unconstitutional;  United  States  v.  Gould,  25  Fed.  Cas.  1377,  Congress  can 
prohibit  the  slave  trade  under  its  powers  to  regulate  commerce;  In  re  Ah 
Fong,  3  Sawy.  152,  Fed.  Cas.  102,  statute  prohibiting  foreign  immigrants 
of  certain  classes  from  landing  until  a  bond  shall  have  been  given  that 
they  will  not  become  a  public  charge  is  unconstitutional;  Smith  v.  Bivens, 
56  Fed.  356,  State  law  exempting  certain  tracts  of  land  from  the  provi- 
sions of  statute  requiring  owners  of  stock  to  keep  them  fenced  in  is  an 
unconstitutional  taking  of  propertj';  Wiley  v.  Parmer,  14  Ala.  633,  in 
concurring  opinion  holding  law  taxing  slaves  of  nonresidents  higher  than 
those  of  resident  citizens  is  contrary  to  the  Federal  Constitution ;  Lin  Sing 
V.  Washburn,  20  Cal.  566,  special  poll  tax  on  Chinese  is  unconstitutional ; 
Council  Bluffs  v.  Kansas  City,  St.  J.  &  C.  B.  R.  R.  Co.,  45  Iowa,  354,  24 
Am.  Bep.  783,  State  law  regulating  the  transfer  of  interstate  passengers 
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and  freight  is  regalatv>]i  of  commerce,  and  void ;  People  v.  Curtis,  50  1|3'.  Y. 
328,  330,  10  Am.  Bep.  488»  491,  State  law  providing  for  the  control  and 
surrender  of  fugitives  from  justice  from  foreign  countries  is  contrary  to 
the  Federal  Constitution.  t 

Tlie  question  as  to  wbetber  the  power  to  regulate  commerce  be  or  be  not 
exclusive  of  the  States  Is  left  open. 

Cited  in  Groves  v.  Slaughter,  15  Pet.  509,  10  L.  Ed.  822,  stating  no  case 
has  yet  arisen  which  made  it  necessary  to  decide  this  question;  License 
Cases,  5  How.  584,  12  L.  Ed.  292,  holding  States  may  pass  laws  regulating 
commerce  not  in  conflict  with  regulations  of  Congress ;  Groves  v.  Slaughter, 
15  Pet.  511,  10^  L.  Ed.  823,  as  drawing  the  true  line  between  regulations 
affecting  commerce  and  police,  and  declares  the  former  exclusively  in 
Congress. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  B.  A.  667. 

Power  of  Congress  over  commerce  Includes  navigation  and  extends  to  the 
navigable  waters  of  the  States. 

.  Cited  in  State  Tonnage  Tax  Cases,  12  Wall.  216,  20  L.  Ed.  374,  tonnage 
tax  cannot  be  imposed  upon  vessels  owned  by  citizens  of  State  and  ex- 
clusively engaged  in  trade  between  places  within  the  State ;  United  States 
V.  Jackson,  26  Fed.  Cfts.  561,  East  River  is  within  the  admiralty  jurirdic- 
.  tion  of  United  States  courts;  People  v.  Brooks,  4  Denio,  476,  State  law 
requiring  master  to  pay  a  fee  for  hospital  purposes  for  each  of  the  officers 
and  crew  is  in  conflict  with  laws  of  United  States  and  void;  Fuller  v^ 
/  Chicago  &  N.  W.  R.  R.  Co.,  31  Iowa,  207,  raising  of  question  as  to  whether 
the  transportation  of  property  and  persons  from  State  to  State,  upon  rail- 
roads, is  within  the  term  "commerce." 

Persons  are  not  subjects  of  commerce. 

.  Cited  in  Norfis  v.  Boston,  4  Met.  297,  holding  State  may  prohibit  land- 
ing of  alien  passengers  until  payment  of  fee  for  support  of  foreign  pau- 
pers; Territory  v.  Famsworth,  5  Mont  320>  5  Pac.  876,  act  of  legislature 
requiring  commercial  travelers  to  pay  license  is  not  contrary  to  Federal 
Constitution  or  laws;  Ex  parte  Robinson,  12,Nev.  273,  28  Am.  Bep.  799, 
to  the  same  effect;  dissenting  opinion  in  Passenger  Cases,  7  How.  477,  489, 
535,  543,  12  L.  Ed.  783,  788,  808,  811,  majority  holding  that  this  reasoning 
in  principal  case  was  dicta  and  not  approved  of  by  the  majority  at  the 
time. 

Overruled  in  Passenger  Cases,  7  How.  429,  432,  436,  12  L.  Ed.  763,  764, 
766,  holding  above  dicta  was  not  adopted  at  the  time  by  the  majority  of 
the  court. 

Denied  in  State  Treasurer  v.  Philadelphia  etc.  R.  R.  Co.,  4  Houst.  204,  hold- 
ing State  law  imposing  tax  upon  carriers  for  each  person  transported,  so  far 
as  it  operates  upon  persons  entering,  leaving  or  passing  through  the  State, 
is  unconstitutional;  State  v.  Cutshall,  110  N.  G.  549,  16  L.  B.  A.  133,  15 
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S.  E.  264,  State  law,  declaring  persons  contracting  bigamous  marriage 
within  the  State  or  elsewhere  guilty  of  a  felony,  is  unconstitutional. 

Whilst  State  is  acthig  witbin  legitimate  scope  of  its  power/  it  may  use 
any  appropriate  means  to  attain  its  end,  although  the  same  was  adopted  by 
Oensress  acting  mider  different  power;  hut  in  event  of  collision  the  State  law 
must  yield  to  law  of  Oongress. 

Approved  in  Keller  v.  United  States,  213  U.  S.  145,  146,  16  Ann.  Cas. 
1066,  6S  L.  Ed.  739,  29  Sup.  Ct.  470,  holding  void  portion  of  act  of  1907, 
reflating  immigration  of  aliens,  making  it  felony  to  harbor  prostitute  in 
any  house  within  three  years  after  her  landing,  as  an  invasion  of  State 
police  powers;  Ldcense  Cases,  5  How.  600,  12  L.  Ed.  299  (per  Catron,  J.)) 
holding  State  laws  regulating  commerce  in  liquors  within  the  powers  of 
the  Sta^tes;  License  Cases,  5  How.  625,  12  L.  Ed.  311,  (per  Woodbury,  J.),« 
holding  license  of  liquor  traffic  a  proper  exercise  of  power  of  a  State  but 
that  it  was  not  a  regulation  of  commerce;  In  re  Rahrer,  140  U.  S.  557, 
S5  la.  Ed.  575,  11  Sup.  Ct.  868,  enactment  of  Congress  that  liquors  trans- 
ported into  any  State  shall  upon  arrival  be  subject  to  the  operation  of 
State  laws  is  a  valid  exercise  of  congressional  powers;  United  States  v. 
New  Bedford  Bridge,  1  Wood.  &  M.  418,  419,  420,  423,  426,  428,  499,  Fed. 
Cas.  15,867,  a  bridge  obstructing  navigation  is  not  a  crime  under  existing 
laws  of  Congress  and  State  had  power  to  authorize  its  construction ;  Will- 
iams V.  The  Lizzie  Henderson,  29  Fed.  Cas.  1374, .a  State  in  establishing 
pijot  rates  cannot  distinguish  in  favor  of  local  vessels;  Mitchell  v.  Steel- 
man,  8  Cal.  372,  State  statute  of  frauds,  in  conflict  with  act  of  Congress 
authorizing  marine  mortgages  to  be  recorded  must  yield ;  Robinson  v.  Rice, 
3  Mich.  244,  a  statute  requiring  all  mortgages  to  be  filed,  so  far  as  it 
relates  to  mortgages  upon  vessels,  is  in  conflict  with  law  of  Congress  and 
void ;  Burrows  v.  Delta  Transportation  Co.,  106  Mich.  594,  29  L.  B.  A.  472, 
64  X.  W.  505,  a  statute  requiring  flre  screens  upon  steam  vessels,  not  in 
conflict  with  act  of  Congress,  is  valid;  Ex  parte  Robinson,  12  Nev.  276. 
28  Am.  R^.  802,  act  imposing  a  tax  upon  commercial  travelers  is  not 
contrary  to  the  Federal  Constitution;  dissenting  opinion  in  Prigg  v.  Com- 
monwealth, 16  Pet.  655,  10  L.  Ed.  1103,  majority  holding  power  to  legis- 
late  concerning  fugitive  slaves,  exclusively  in  the  Federal  government; 
dissenting  opinion  in  Passenger  Cases,  7  How.  ^55,  559,  12  L.  Ed.  816,  818, 
majority  holding  State  laws  imposing  tax  upon  aliens  arriving  in  the  ports 
of  those  States,  unconstitutional;  License  Cases,  5  How.  628,  12  L.  Ed. 
312,  holding  State  laws  regulating  and  licensing  the  liquor  traffic  are  con- 
stitutional. 

Distinguished  in  Bowman  v.  Chicago  Ry.  Co.,  125  U.  S.  490,  31  L.  Ed. 
709,  8  Sup.  Ct.  701,  holding  a  State  law  forbidding  common  carriers  from 
bringing  intoxicating  liquors  into  the  State,  excepting  under  certain  condi- 
tions, unconstitutional. 

State  lias  same  undeniable  and  unlimited  jurisdiction  over  all  persons  and 
thingB  wftUn  its  tertitoriai  limits  as  any  foreign  nation,  where  that  Juris- 
dictioii  is  not  sozrendered  or  restrained  by  tlie  Fedoral  Oonstitation. 
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Approved  in  Sligh  v.  Kirkwood,  237  U.  S.  59,  69  L.  /Ed.  838,  35  Sup.  Ct. 
501,  holding  that  as  Congress  had  passed  no  law  regulating  the  shipment 
of  green  or  immature  fruit,  State  law  prohibiting  such  shipment  is  con- 
stitutional ;  Atlantic  Coast  line  R.  Co.  v.  Finn,  195  Fed.  688,  117  C.  C.  A. 
1,  holding  that  membership  by  plaintiff  in  relief  department  maintained 
by  defendant  does  not  bar  his  right  to  recover  for  injuries;  McGuire  v. 
Chitjago  etc.  R.  Co.,  131  Iowa,  350,  33  L.  R.  A.  (N.  S.)  706,  108  N.  W. 
905,  upholding  that  act  making  every  corporation  operating  railway  liable 
for  injuries  to  servant;  Commonwealth  v.  Patstone,  231  Pa.  52,  79  Atl. 
930.  holding  act  prohibiting  Alliens  from  owning  shotgun  or  rifle  not  in 
violation  of  treaty;  dissenting  opinion  in  Austin  v.  Tennessee,  179  U.  S. 
377,  45  L.  Ed.  239,  21  Sup.  Ct.  145,  majority  upholding  Tennessee  act  pro- 
^hibiting  importation  of  cigarettes;  Presser  v.  Illinois,  116  U.  S.  268,  29 
L.  Ed.  620,  6  Sup.  Ct.  586,  holding  statute  forbidding  the  bearing  of  arms 
except  by  authorized  militia,  within  the  powers  of  a  State ;  King  v.  Ameri- 
can Trans.  Co.,  1  Flipp.  6,  Fed.  Cas.  7787,  Congress  cannot  limit  the  lia- 
bility of  ship  owners  for  damage  done  to  property  on  land,  rights  of  the 
parties  being  governed  by  the  local  law;  United  States  v.  Petersburg 
Judges  of  Election,  1  Hughes,  507,  Fed.  Cas.  16,036,  holding  indictment, 
for  unlawfully  preventing  citizens  from  voting,  not  charging  that  acts 
were  done  on  account  of  race,  color,  etc.,  defective;  Ex  parte  Kinney, 
3  Hughes,  13,  Fed.  Cas.  7825,  a  State  may  pass  laws  abridging  the  privi- 
lege of  marriage;  United  States  v.  New  Bedford  Bridge,  1  Wood.  &  M. 
416,  Fed.  Cas.  15,867,  under  existing  laws  of  Congress,  the  obstruction  of 
a  navigable  river,  by  building  a  bridge  across  it,  is  not  a  crime ;  Kenyon  v. 
Knipe,  46  Fed.  313,  rights  of  riparian  proprietors  to  lands  below  high- 
water  mark  is  a  matter  for  the  States;  People  v.  Naglee,  1  Cal.  236,  244, 
52  Am.  Dec.  315,  322,  State  may  require  foreign  miners  to  pay  a  license;/ 
Chancely  V.  Bailey,  37  Ga.  539,  95  Am.  Dec.  356,  a  note  given  in  considera- 
tion of  services  as  substitute  in  Confederate  army  is  void;  Edwards  v. 
Pope,  3  Scam.  470,  act  of  legislature  determining  that  certain  widow  was 
entitled  to  dower  was  judicial  determination,  and  restrained  by  the  Con- 
stitution; Hoke  V.  People,  122  111.  516,  13  N.  E.  825,  State  may  punish  one 
guilty  of  forgery  although  he  may  be  liable  to  punishment  under  the  laws 
of  the  United  States ;  State  v.  Gibson,  36  Ind.  401,  10  Am.  Rep.  52,  it  is 
within  the  power  of  State  to  forbid  the  marriage  of  whites  and  n^roes; 
Cory  v.  Carter,  48  Ind.  346,  360,  17  Am.  Rep.  750,  762,  StUte  law  providing 
for  the  separate  education  of  white  and  colored  children  is  not  in  conflict 
with  Federal  Constitution;  Cheboygan  Lumber  Co.  v.  Transportation  Co*f 
100  Mich.  32,  58  N.  W.  635,  regulations  of  Congress  relating  to  the  equip- 
ment of  vessels  engaged  in  interstate  commerce  do  not  abrogate  common- 
law  liability  for  injury  to  persons  or  prox)erty;  Donnell  v.  State,  48  Miss. 
678,  12  Am.  Rep.  379,  the  Mississippi  civil  rights  bill  securing  colored 
people  equal  public  acccommodations  with  whites  is  constitutional  and 
valid ;  Dover  v.  Portsmouth  Bridge,  ].7  N.  H.  229,  State  may  authorize  the 
erection  of  bridge  over  navigable  stream  unless  actual  legitimate  legisla- 
tion of  Congress  is  contravened  thereby ;  Lemmon  v.  People,  20  N.  Y.  603, 
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statute  rendering  free  slaves  introduced  into  the  State  by  voluntary  act 
or  consent  of  master  is  within  the  powers  of  a  State ;  Lonas  v.  State,  3 
Heisk.  310,  State  law  making  intermapiage  of  ncgi'oes  and  whites  a  felony 
is  valid;  dissenting  opinion  in  State  v.  Cutshall,  110  N.  C.  555,  556,  16 
Is.  R.  A.  135,  15  S.  E.  266,  majority  holding  State  law  declaring  persons 
contracting  bigamous  marriages  within  the  State  or  elsewhere  guilty  of  a 
felony,  unconstitutional;  Noble  v.  OuUom,  44  Ala.  583,  holding  Congress 
has  no  authority  to  require  the  enforcement  of  judgments  rendered  by  in- 
surrectory  courts;  State  v.  Wiley,  4  Or.  188,  where  some  provisions  of 
statute  are  constitutional  and  others  are  not,  the  latter  only  are  void; 
Rothermel  v.  Meyerle,  136  Pa.  St.  265,  9  L.  B.  A.  368,  20  Atl.  588,  State 
law  restricting  interstate  commerce  is  valid  as  respects  persons  residing 
and  doing  business  wholly  within  State;  Ex  parte  Holmes,  12  Vt.  645, 
argaing  that  State  might  surrender  fugitive  from  justice  from  foreign 
country  but  recognizing  the  contrary  view  of  the  Supreme  Court  as  ex- 
pressed in  same  case. 

Distinguished  in  Beebe  v.  State,  6  Ind.  509,  63  Am.  Dec.  898,  holding 
this  does  not  give  State  legislature  power  to  restrain  the  manufacture  and 
sale  of  liquor  contrary  to  the  State  Constitution,  upon  exclusive  and  con- 
current power  of  the  States. 

Power  of  the  State  to  authorize  the  bridging  or  obstructing  of  a  river. 
Note,  44  Am.  Dec.  620. 

All  those  powers  which  relate  to  municipal  legislation,  or,  more  incoperly, 
internal  police,  are  not  surrendered  or  restrained,  and  in  relation  to  these 
antbority  cf  State  is  complete,  un(iualifled  and  exclusive.        « 

Approved  in  Cassidy  v.  Wiley,  141  Ga.  339,  51  L.  E,  A.  (N.  S.)  128, 
80  S.  E.  1049,  holding  law  disqualifying  one  who  has  violated  prohibition 
law  is  not  in  conflict  with  Fourteenth  Amendment;  Armour  &  Co.  v.  City 
Council,  134  Ga.  181,  27  L.  R.  A.  (N.  S.)  676,  67  S.  E.  419,  holding  an  ordi- 
nance relating  to  inspection  of  meat  prepared  by  packing-Houses  for  inter-  V 
state  or  foreign  commerce,  imposing  charges  on  such  importers,  and  not 
ou  others  engaged  in  like  business,  is  invalid;  Knoxville  v.  Knoxville  W. 
Co.,  107  Tenn.  675,  64  S.  W.  1082,  upholding  right  of  city  to  regulate  water 
rates  under  State  statute;  Leeper  v.  State,  103  Tenn.  53l,  53  S.  W.  968, 
upholding  "Uniform  Text-book  Act"  of  1899 ;  Solon  v.  State,  54  Tex.  Cr. 
287,  114  S.  W.  360,  upholding  right  of  legislature  to  make  such  regula- 
tions as  may  detect  and  punish  fraud  and  preserve  purity  of  ballot;  Hop- 
kins V.  City  of  Richmond,  li7  Va.  714,  86  S.  E.  145,  upholding  ordinances 
providing  for  segregation  of  races  for  police  regulation ;  dissenting  opinion 
in  Pabst  Brewing  Co.  v.  Crenshaw,  198  U.  S.  41,  49  L.  Ed.  936,  25  Sup.  Ct. 
552,  majority  upholding  Missouri  beer  inspection  act;  United  States  v. 
Crulkshank,  92  U.  S.  553,  23  L.  Ed.  592,  indictment  tor  conspiracy  to  pre-  \ 
vent  the  exercise  of  the  "right  to  keep  and  bear  arms"  is  not  an  offense 
against  the  United  States ;  Presser  v.  Illinois,  116  U.  S.  265,  29  L.  Ed.  619« 
6  Sup.  Ct.  584,  statute  forbidding  the  bearing  of  arms  except  by  author- 
militia,  within  the  powers  of  a  State;  United  States  v.  Sanges,  48 
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'Fed.  85,  an  indictment,  in  a  federal  court,  for  conspiracy  to  injure  and 
oppress  a  citizen  must  allege  that  such  citizen  was  a  person  of  color,  or 
that  the  acts  were  committed  on  that  account;  Dorman  v.  State,  34  Ala. 
247,  248,  250,  prohibition  of  the  sale  of  liquor  within  certkin  distance  of 
a  university  is  not  in  violation  of  State  or  Federal  Constitution;  Hinson 
V.  Lott,  40  Ala.  132,  State  may  tax  liquors  imported  from  foreign  coun- 
tries, after  they  pass  out  of  the  hands  of  the  importer  or  when  the  original 
casks  are  broken  by  him;  Ex  parte  Archy,  9  Cal.  166,  whether  a  citizen 
of  sister  State  shall  be  permitted  to  remain  reasonable  time  with  his 
slaves,  and  under  what  conditions,  is  question  of  local  -jurisdiction;  West- 
em  Union  Tel.  Co.  v.  Pendleton,  95  Ind.  16,  48  Am.  Rep.  695,  statute  im- 
posing penalty  for  failure  to  transmit  message  as  required  is  within  the 
powers  of  State;  Santo  v.  State,  2  Iowa,  193,  63  Am.  Dec.  493,  an  act  for 
the  suppression  of  intemperance  is  not  in  i  conflict  with  the  Federal  Con- 
stitution or  laws;  Marshall  v.  Grimes,  41  Miss.  35,  grant  of  ferry  licenses 
across  the  Mississippi  River  is  within  the  reserved  power  of  the  State; 
Frasher  v.  State,  3  Tex.  App.  274,  30  Am.  Rep.  138,  State  law  making  mar- 
riage between  white  person  and  negrO  or  person  of  mixed  blood  a  felony 
is  institutional ;  Ex  parte  Asher,  23  Tex.  App.  672,  5  ^.  W.  96,  it  is  within 
the  reserved  powers  of  State  to  levy  a  tax  upon  commercial  travelers; 
Richmond  etc.  R.  R.  Co.  v.  Richmond,  26  Gratt.  99,  municipal  corporation 
may  prevent  the  propelling  of  cars  by  steam  where  railroad  company's  char- 
ter does  not  grant  that  right ;  dissenting  opinion  in  Hinson  v.  Lott,  40  Ala. 
135,  majority  holding  that  State  may  impose  tax  upon  liquors,  brought 
from  other  States,  while  still  in  original  packages  and  in  the  hands  of 
the  importer. 

Under  general  poVer  of  States  to  regulate  their  own  internal  police  they 
may  pass  quarantine,  health  and  inspection  laws  and  provide  precautionary 
measures  against  the  influx  of  paupers,  vagabonds  and  possibly  convicts. 

Approved^in  Phillips  v.  Mobile,  208  U.  S.  479,  52  L,  Ed.  681,  28  Sup.  Ct. 
370,  holding  ordinance  imposing  license  tax  on  dealers  in  intoxicating 
liquors  was  a  police  regulation  notwithstanding  it  produced  revenue ;  State 
v.  Hyman,  98  Md.  614,  64  L.  R.  A.  637,  57  Atl.  8,  upholding  act  of  1902, 
relating  to  use  of  rooms  and  apartments  under  sweating  system  of  labor; 
Harbison  v.  Knoxville  Iron  Co.,  103  Tenn.  441,  76  Am.  St.  Rep.  698,  53 
S.  W.  960,  upholding  Acts  1899,  c.  11,  requiring  employers  to  pay  in  money 
at  face  value,  if  presented  on  regular  pay  day,  all  orders  for  wages ; 
Holmes  v.  Jennison,  14  Pet.  616,  617,  619,  633,  10  L.  Ed.  619,  620,  621,  630, 
where  the  court  was  evenly  divided  as  to  whether  a  Governor  has  the  power 
to. deliver  to  a  foreign  government,  a  person  charged  with  crime;  In  re 
Wong  Yung  Quy,  6  Sawy.  448,  2  Ffed.  630,  State  law  prohibiting  the  disin- 
terment of  deceased  persons  without  permit  does  not  violate  the  Federal 
Constitution ;  Eells  v.  People,  4  Scam.  613,  State  has  the  power  to  prevent 
the  introduction  of  slaves  and  to  punish  its  citizens  who  introduce  them; 
Moore  v.  State,  48  Miss.  170,  holding  State  may  rescind  lottery  franchise 
and  does  not  thereby  impair  a  right  vested  by  contract ;  Ex  parte  Romanes, 


207  ClTY  OF  NEW  YORK  v.  MILN.  U  Pet.  102-161 

1  Utah,  24,  party  arrested  for  crime  committed  in  another  State  may  be 
lield  sufficient  length  of  time  to  communicate  with  executive  of  that  State  j  ' 
Passenger  Cases,  7  How.  487,  490,  515,  519,  522,  524,  525,  526,  528,  546, 
551, 12  L,  Ed.  "788,  789.  799.  801.  802,  803,  804,  805,  812.  814.  holding  State 
law  imposing  tax  ux)on  aliens  arriving  in  ports  of  those  States  unconstir 
tutional ;  The  British  Prisoners,  1  Wood.  &  M.  68,  Fed.  Cas.  12,734,  in  the 
absence  of  treaty  stipulations,  it  is  optional  with  the  States  to  surrender 
persons  charged  with  crime  in  foreign  countries. 

Quarantine  and  health  laws  and  regulations.    Note,  47  Am.  St.  Brep, 

587. 
Quarantine  regulations.    Note,  26  L.  R.  A.  484,  485* 

State  liaa  as  much  rlgbt  to  guard  hy  anticipation  againit  the  commlesion 
of  an  offense  against  its  laws  as  to  inflict  punislmient  upon  tlie  offender  after 
it  flbaU  have  been  committed. 

Cited  in  Baker  v.  Wise,  16  Gratt.  198,  207,  holding  law  directing  the  > 
search  of  vessels  for  fugitive  slaves  a  police  regulation  and  valid. 

Mere  grant  of  power  lo  Congress  does  not  necessarily  imply  prombition 
of  the  States  to  exercise  power  until  Congress  assumes  to  exercise  it. 

Cited  in  dissenting  opinion  in  United  States  v.  Reese,  92  U.  S.  253,  23 
L.  XSd.  577,  majority  l>olding  Congress  can  provide  punishment  only  for 
discrimination  against  citizens  on  account  of  race,  color  and  previous  con-  j 
ditiou  of  servitude. 

Power  to  direct  remoTal  of  gunpowder  is  hrancli  of  police  power,  which 
imiiiiestionably  remains  and  ought  to  remain  with  the  States. 

Cited  in  License  Cases,  5  How.  628,  12  L.  Ed.  312  (per  Woodbury,  J.), 
concurring  in  conclusion  of  the  court  holding  license  of  liquor  trafBe 
proper  exercise  of  x)ower  of  State. 

Fewer  of  Congress  to  regulate  commerce  comprehends  navigation  within 
limits  of  every  State,  so  far  as  that  navigation  may  be  connectetl  with  com- 
merce, with  foreign  nations,  or  among  the  several  States. 

Approved  in  United  States  v.  Union  Bridge  Co.,  143  Fed.  391,  upholding 
30  Stat.  1153,  requiring  alteration  of  bridges  over  navigable  streams  on 
determination  by  Secretary  of. War  that  they  obstruct  navigation;  Oilman 
V.  Philadelphia,  3  Wall.  725,  18  L.  Ed.  99,  holding  Congress  has  power  to 
prevent  the  erection  of  biidgcs  over  navigable  streams,  but  Federal  courts 
are  not  bound  to  enjoin  erection  of  bridge  beneficial  to  commerce;  People 
V.  Brooks,  4  Denio,  476,  State  law  requiring  master  to  pay  fee  for  hos-^ 
pital  purposes  for  each  of  the  officers  and  crew  is  in  conflict  with  laws  of 
United  States  and  void. 

States  have  right  to  pass  poor  laws,  and  laws  to  prevent  introduction  o^ 
paupers,  not  contravening  the  laws  of  Congress. 

Cited  in  dissenting  opinion  in  Passenger  Cases,  7  How.  526,  12  L.  Ed. 
804.  majority  holding  State  laws  imposing  tax  upon  aliens  arriving  in  the 
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peris  of  those  States  nnconstitutional ;  Norris  v.  Boston,  4  Met.  !289,  State 
may  prohibit  the  landing  of  alien  passensrers  until  paypient  of  fee  for 
the  support  of  foreign  paupers. 

Power  given  to  Congress  to  regulate  commerce  with  foreign  nations,  and 
among  the  States,  has  been  deemed  ezdusiye,  ftom  nature  and  objects  of 
power  and  necessary  Implications  growing  out  of  its  Exercise. 

Cited  in  Passenger  Cases,  7  How.  395,  12  L.  Ed.  749,  holding  State 
laws,  imposing  tax  upon  aliens  arriving?  in  the  ports  of  those  States,  un- 
constitutional ;  Webb  v.  Dunn,  18  Fla.  724,  act  of  leg^islature,  imposing  fees 
upon  all  vessels  entering  port,  whether  service  is  rendered  them  or  not,  is 
contrary  to  the  Federal  Constitution ;  People  v.  Brooks,  4  Denio,  479,  State 
law  requiring  master  to  pay  fe\  for  hospital  purposes  for  each  of  the 
officers  and  crew  is  in  conflict  with  laws  of  United  States,  and  void;  Rail- 
road Commrs.  v.  Railroad  Co.,  22  S.  C.  235,  transportation  of  merchandise 
through  a  State,  or  from  x)ne  State  to  another,  is  beyond  control  of  State. 

Denied  in  United  States  v.  New  Bedford  Bridge,  1  Wood.  &  M.  430,  Fed. 
Cas.  15,867,  holding  obstruction  of  navigation,  by  building  bridge  over 
river,  could  not  be  punished  under  existing  laws  of  Congress. 

y  Wliatever  restrains  or  prevents  introduction  or  importation  of  passengers 
or  goods  into  country,  as  authorized  or  allowed  by  Congress,  interferes  witb 
ezdusiye  right  of  Congress  to  regulate  commerce.       '^ 

Denied  in  Ex  parte  Asher,  23  Tex.  App.  674,  5  S.  W.  97,  holding  a  tax 
upon  commercial  travelers  within  the  reserved  power  of  a  State. 

Right  to  keep  and  bear  arms.    Note,  13  Am.  Dec.  255. 

The  maxim,  "Nullum  tempus  occurrit  regi.''    Note,  101  Am.  St.  Bep. 
159. 

Miscellaneous.  Cited  in  Ortman  v.  Greenman,  4  Mich.  294;  Crow  v. 
Staffe,  14  Mo.  334;  license  Cases,  5  How.  605,  12  !■.  Ed.  302;  dissentirg 
opinion  in  United  States  v.  Reese,  92  U.  S.  253,  23  L.  Ed.  577. 

11  Pet.  162-166,  9  L.  Ed.  671,  UKIirED  STATES  v.  COZ. 

Where  district  judge  is  acting  within  epecial  Jurisdiction  conferred  hj 
statute,  as  in  enjoining  treasury  warrant,  no  appeal  lies  from  his  decision 
when  not  given  by  statute. 

Cited  in  United  States  v.  Haynes,  2  McLean,  156,  Fed.  Cas.  15,335,  hold- 
ing no  appeal  lies  from  District  Court  in  an  action  upon  an  official  bond; 
United  States  v.  Bolton,  24  Fed.  Cas.  1199,  where  District  Courts  were 
authorized  to  review  proceedings  of  land  commissioners,  rules  of  equity, 
allowing  the  filing  of  a  bill  of  review,  are  not  applicable. 

Miscellaneous.  Cited  in  United  States  v.  Dillin,  168  Fed.  819,  94 
C.  C.  A.  337,  holding  one  who  had  held  office  under  United  States  and 
^riT^'ng  office  had  become  delinquenti  was  amenable  to  warrant  of.  distress. 
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11  Pet.  167-172,  9  Jm.  Ed.  673,  M3BIDE  ▼.  HOEY. 

Bupreme  Ooort  cannot  revise  decree  of  State  court  respecting  deed  given 
on  sale  for  taxes,  under  laws  of  the  United  States,  wUch  raised  no  question 
as  to  vaUdity  or  construction  of  such  laws,  nor  as  to  the  authority  exercised 
thereunder. 

Cited  in  Scott  v.  Jones,  6  How.  376,  12  L.''  Ed.  197,  holding  Supreme 
Court  had  no  jurisdiction  where  objection  to  statute  was  that  the  legis- 
lature passing  it  was  not  competent  under  acts  of  Congress  and  the  Con- 
stitution. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  641. 

11  Pet.  17S-174,  9  li.  Ed.  676,  POSTMASTEB^OENEBAIi  ▼.  TBIGG. 

Mandamus  to  an  inferior  court  to  show  cause  will  not  issue,  unless  a  prima 
facie  case  of  mistake,  misconduct  or  omission  is  made  out. 

Cited  in  Ex  parte  Taylor,  14  How.  12,  14  L.  Ed.  806,  refusing  rule  where 
Circait  Court  decided  an  affidavit  was  sufficient  to  hold  b  party  to  special 
bail ;  Ex  parte  Sibert,  67  Ala.  352,  where  chancellor  was  required  to  show 
cause  why  mandamus  should  hot  issue  to  comx)el  carrying  out  of  decree; 
Jelley  v.  Roberts,  50  Ind.  7,  refusing  writ  to  compel  a  judge  to  amend  a 
bill  of  exceptions;  Swan  v.  Gray,  44  Miss.  398,  overruling  judgment  of 
lower  court,  granting  writ  where  clerk  of  chancery  court  refused  to  ap- 
prove sureties ;  Holmes  v.  Jennison,  14  Pet.^  629,  10  L.  Ed.  628,  holding 
writ  of  error  lies  to  review  proceedings  on  habeas  corpus  in  State  court; 
Towle  V.  State,  3.Fla.  210,  mandamus  is  not  the  mode  by  which  claims 
rejected  by  the  controller  can  be  enforced;  People  v.  Pearson,  2  Scam. 
204,  S3  Am.  Dec.  449,  mandamus  will  lie  to  compel  judge  to  sign  bill  of 
exceptions;  cases  involving  application  for  writ  of  .United  States  Supreme  \ 
Court  collected;  Delgado  v.  Chavez,  5  N.  M.  648,  25  Pac.  948,  mandamus 
lies  to  compel  probate  clerk  to  officially  recognize  claimants  of  office  of 
county  commissioner. 

Distinguished  in  Furbish  v.  County  Commrs.,  93  Me.  132,  44  Atl.  369, 
determining  right  to  issue  mandamus  to  compel  county  commissioners  to 
issue  warrants  for  damages  due  to  taking  property  for  water  purposes. 

Mandamus  to  compel  inferior  court  to  enforce  its  judgment  or  decree. 
Note,  24  L.  B.  A.  (K.  S.)  888. 

\ 

11  Pet.  175-184,  9  L.  Ed.  677,  STEAMBOAT  ORLEANS  ▼.  PHOEBUS. 

In  libel  in  rem,  for  possession,  the  introduction  of  other  matters,  such  as 
^iftjwiM  for  ^wages,^  is  irregnlar. 

Cited  in  Dean  v.  Bates,  2  Wood.  &  M.  92,  Fed.  Cas.  3704,  holding  vessel 
and  owners  may  not  be  joined  in  one  and  the  same  libel;  The  Sloop  Mer-* 
ehant,  Abb.  Adm.  6,  Fed.  Cas.  9434,  claim  for  wages  and  money  advanced 
by  one    libelant   cannot  be   joined  in  action   in  personam  with   separate 
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claim  for  wages  alone  by  another;  Pratt  v.  Thomas,  1  Ware  (Dav.),  433, 
Fed.  Cas.  11,377,  an  action  against  master  for  personal  wrongs  and  injuries 
cannot  be  joined  in  libel  with  action  for  wages. 

Admiralty  courts  have  no  jurisdiction  at  all  in  matters  of  account  between 
pait  owners. 

Approved  in  The  Zillah  May,  221  Fed.  1017,  holding  admiralty  courts 
have  no  jurisdiction  in  matter  of  acoount  between  co-owners  on  account 
of  advances  made  by  some  of  such  owners,  when  any  maritime  liens  which 
might  arise  would  be  only  incidental;  Grant  v.  Poillon,  20  How.  16S, 
15  L.  Ed.  873,  holding  District  Court  had  no  jurisdiction  in  action  upon 
affreightment  contract^  between  master  and  part  owner  of  vessel  and  lum- 
ber company  of  which  the  master  was  also  a  member;  Ward  v.  Thompson, 
22  How.  333,  16  L.  Ed.  250,  admiralty  courts  have  no  jurisdiction  over 
contract  of  partnership  in  the  earnings  of  a  ship;  Kellum  v.  Emerson,  2 
Curt.  86,  Fed.  Cas.  7669,  where  libelant  asserting  an  equitable  title  to 
one-fourth  of  vessel  claimed  an  account  of  its  earnings  and  proceeds  of 
sale,  admiralty  had  no  jurisdiction;  Davis' v.  Child,  2  Ware  (Dav.),  82, 
Fed  Cas.  3628,  dismissing  libel  involving  the  taking  of  an  account;  The 
Schooner  Ocean  Belle,  6' Ben.  257,  Fed.  Cas.  10,402,  dismissing  libel  brought 
by  owners  of  a  minority  interest,  asking  for  sale  df  vessel  and  distribu- 
tion of  proceeds;  The  Larch,  2  Curt.  428,  Fed.  Cas.  8086  (reversing  s.  c, 
3  Ware  (Dav.),  33,  Fed.  Cas.  8086),  holding  a  part  owner  has  no  lien  for 
advances  ahd  disbursements;  The  Benton,  3  Fed.  Cas.  267,  where  two  or 
three  members  of  a  firm  of  materialmen  owned  a  part  interest  in  vessel 
a  libel  could  not  be  maintained  by  firm;  Daily  v.  Doe,  3  Fed.  922,  refus- 
ing to  take  jurisdiction  of  matters  of  account  in  suit  for  possession,  be- 
tween strangers  to  suit,  and  respondent  who  had  been  in  possession;  The 
Brothers,  6  Hughes,  284,  7  Fed.  880,  libel  in  personam  not  maintainable 
for  repairs  upon  vessel  by  firm  of  ship  builders  of  which  one  of  the  part 
owners  was  a  member;  The  H.  E.  Willard,  62.  Fed.  388  (affirming  s.  c, 
63  Fed.  600),  holding  a  part  owner  of  vessel  cannot  bring  libel  in  rem 
for  supplies  furnished;  Hyer  v.  Caro,  17  Fla.  343,  part  owner  of  ship 
cannot  recover  from  another  part  owner  because  of  failure  to  make  a  greater 
number  of  voyages;  Leland  v.  The  Medora,  2  Wood  &  M.  109,  Fed.  Cas. 
8237,  where  a  bond  is  a  mere  pledge,  providing  for  no  marine  interest  or 
risk,  it  is  not  a  bottomry  bond;  Cole  v.  Brandt,  6  Fed.  Cas.  47,  remedies 
in  admiralty  resemble  those  at  common  law  rather  than  in  equity,  holding 
mortgagee  of  vessel  has  a  superior  title  to  purchaser  at  sale  for  personal 
debts  of  owner. 

Distinguished  in  The  Emma  B.,  140  Fed.  771,  admiralty  court  may,  as 
incidental  to  principal  cause  of  action,  decree  accounting  between  owners 
of  vessel,  with  respect  to  past  earnings  in  suit  for  her  sale  for  partition; 
yhe  Larch,  3  Ware  (Dav.),  33,  Fed.  Cas.  8086,  holding  where  accounts  arise 
incidentally  in  a  cause,  it  is  question  of  sound  discretion  whether  the 
court  will  proceed  with  the  case;.Pettit  v.  The  Chas.  Hemje,  6  Hughes, 
360,  i^ed,  Cas.  11,047a,  materialman  who  places  necessary  repairs  upon  a 
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vessel  may  proceed  against  her  in  rem,  although  he  is  a  part  owner;  The 
John  E.  Mulford,  18  Fed.  457,  directing  an  account  to  be  taken  against  a 
part  owner  who  was  a  party  and  claimant  in  the  cause,  as  an  incident  to 
just  distribution.  •        [ 

Jmlidictlon  of  Oourta  of  Admiralty  is  limited  in  matters  of  contract  to 
thooe,  and  those  only,  wliidi  are  maritime. 

Approved  in  Berton  v.  Tietjen  etc.  Dry  Dock  Co.,  219  Fed.  769,  holding 
that  it  is  only  when  substance  of  whole  contract  is  maritime  that  Court 
of  Admiralty  takes  jurisdiction;  California-Atlantic  S.  S.  Co.  v.  Central 
Door  &  Lumber  Co.,  206  Fed.  10,  124  C.  C.  A.  139,  holding  that  as  libel 
did  not  show  that  tort  was  committed  on  high  seas,  or  one  on  contract  within 
such  jurisdiction,  court  had  no  jurisdiction ;  The  Mary  F.  Chisholm,  129  Fed. 
817,  sale  by  merchant  to  fishermen,  who  are  about  to  go  on  fishing  voyage 
tinder  lay  contract,  of  tobacco,  clothing  and  other  articles  for  personal  use,  is 
not  maritime  transaction;  Dean  v.  Bates,  2  Wood.  &  M.  89,  Fed.  Cas.  3704, 
holding  libel  does  not  lie  to  enforce  the  surrender  or  avoidance  of  ship 
mortgage;  Cox  v.  Murray,  Abb.  Adm.  342,  Fed.  Cas.  3304,  Court  of  Ad- 
miralty has  no  jurisdiction  in  action  for  breach  of  executory  contract  for 
services  to  be  rendered  in  lading  or  unlading  cargo ;  McCormick  v.  Ives, 
Abb.  Adm.  421,  Fed.  Cas.  8720,  action  for  service  rendered  in  voyage 
upon  a  canal  not  connecting  navigable  lakes  or  different  States  is  not 
within  jurisdiction  of  admiralty  courts;  AUair  v.  The  f*.  A.  Palmer,  1 
Fed.  Cas.  424,  contract  by  plumber  and  coppersmith,  for  materials  and 
labor,  is  not  a  maritime  one;  Davis  v.  The  Enterprise,  7  Fed.  Cas.  120, 
dismissing  libel  growing  out  of  a  contract  for  the  navigation  of  a  boat 
on  the  Erie  canal;  The  Fannys  8  Fed.  Cas.  991,  where  materialmen  had 
no  lien  enforceable  in  admiralty,  the  court  could  not  apply  remnants  and 
surpluses  to  their  payment;  Lands  v.  A  Cargo,  etc.,  4  Fed.  480,  contract 
for  the  transportation  of  ffeight  upon  navigable  waters  is  maritime  in  its 
character;  Sinton  v.  The  Steamboat  Robehs,  46Ind.  479,  State  courts 
have  jurisdiction  of  action  for  price  of  materials  furnished  in  construc- 
tion of  vessel;  Steamer  Petrel  v.  Dumont,  28  Ohio  St.  612,  22  Asl  Rep. 
401,  contracts  for  repairs  or  supplies  furnished  vessel  in  home  x)ort  are  mari- 
time and  within  the  exclusive  jurisdicjtion  of  the  District  Courts ;  New  Jersey 
Steam  Nav.  Co.  v.  Merchants'  Bank,  6  How.  390,  392,  12  L.  Ed.  485,  486, 
holding  jurisdiction  of  United  States  court  not  limited  by  jurisdiction  of 
Sng^lish  admiralty  courts,  in  affirmance  of  judgment  upon  contract  for 
safe  carriage  of  specie;  Hill  v.  The  Golden  Gate,  12  Fed.  Cas.  161,  claims 
of  domestic  creditors  are  not  liens  by  the  maritime  law.  , 

In  actions  In  rem,  true  test  of  Jurisdiction  is  whether  vessel  be  engaged 
snbstantiaUy  in  maritime  navigation  or  in  interior  navigation  and  trade,  not 
on  tide  waters. 

Cited  in  McLelland  v.  The  Robert  Morris,  1  Wall.  Jr.  38,  Fed.  Cas. 
8896,  holding  where  larger  portion  of  voyage  is  upon  tide  water,  the  juy- 
isdiction  of  admiralty  is  not  ousted;  Van  Santwood  v.  The  J.  B.  Cole, 
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28  Fed.  Cas.  1077,  contract  #of  affreightment,  performed  within  the  ebb 
and  flow  of  the  tide,  is  subject  to  admiralty,  although  vessel  was  not  pro- 
pelled by  its  own  motive  power;  Case  v.  WooUey,  6  Dana,  22,  32  Am.  Dec. 
59,  services  on  a  steamboat,  between  Louisville  and  New  Orleans,  are  not 
'  of  a  maritime  character;  Rossiter  v.  Chester,  1  Doug.  (Mich.)  166,  mari- 
time law  is  not  in  force  over  the  lakes,  and  doctrine  of  general  average 
is  not  applicable  in  common-law  court;  dissenting  opinion  in  Jackson 
V.  Steamboat  Magnolia,  20  How,  314,  322,  338,  15  L.  Ed.  917,  921,  927, 
majority  holding  District  Court  had  jurisdiction  ot  libel  growing  out  of 
collision  on  Alabama  River  above  tide  water;  dissenting  opinion  in  United 
States  V.  Rodgers,  150  U.  S.  270,  37  L.  Ed.  1079,  14  Sup.  Ct.  117,  majority 
holding  the  term  "high  seas"  applicable  to  the  open  waters  of  the  great 
lakesr;  New  Jersey  Steam  Nav.  Co.  v.  Merchants'  Bank,  6  How.  421,  12 
L.  Ed.  498,  upholding  libel  in  personam  for  loss  ot  specie  on  the  ground 
of  marine  tort  rather  than  for  breach  of  contract  for  safe  carriage; 
United  States  v.  New  Bedford  Bridge,  1  Wood.  &  M.  473,,  Fed.  Cas.  15,867, 
that  admiralty  is  restricted  by  Constitution  to  things  oa  the  sea;  Packard 
V.  The  Louisa,  2  Wood.  &  M.  53,  Fed.  Cas.  10,652,  giving  requisites  of 
lien  under  admiralty  laws;  Scott's  Case,  1  Abb.  (U.  S,).  339,  Fed.  Cas. 
12,522,  in  discussion  recognizing  the  overruling  of  this  rule  by  later  de- 
cisions; Clarke  v.  New  Jersey  S.  N.  Co.,  1  Story,  536,  Fed.  Cas.  2859, 
District  Court  having  undoubted  jurisdiction  over  the  thing,  held  a  foreign 
corporation  is  liable  to  a  suit  in  personam;  Williamson  v.  Hogan,  46  111. 
511,  State  law  relative  to  the  liability  of  vessels  for  debts  contracted 
on  account  thereof  is  not  in  conflict  with  the  exclusive  admiralty  juris- 
diction of  the  District, Court;  Trevor  v.  The  Ad.  Hine,  17  Iowa,  353,  under 
act  of  Congress  of  1845,  State  courts  have  concurrent  jurisdiction  over 
torts  committed  on  navigable  waters;  People  v.  Tyler,  7  Mich,  276,  276, 
287,  in  discussion  of  admiralty  jurisdiction  over  lakes  and  navigable  waters ; 
Dunlap  V.  Commonwealth,  108  Pa.  ,St.  613,  State  has  jurisdiction  over 
adjacent  waters  of  Lake  Erie,  except  as  restrained  by  Congress. 

Penicd  in  People  v.  Canal  Appraisers,  33  N.  Y.  497,  holding  the  Mo- 
hawk River  a  navigable  one;  Keating  v.  Spink,  3  Ohio  St.  108,  62  Am. 
Dec.  217,  holding  Federal  and  State  Courts  have  concurrent  jurisdiction 
in  action  for  labor  performed  upon  vessel  running  between  Toledo  and 
Buffalo. 

Distinguished  in  Waring  v.  Clarke,  5  How.  463,  498,  12  L.  Ed.  237,  253, 
holding  District  Court  had  jurisdiction  of  marine  tort  committed  on  the 
Mississippi  River  within  the  ebb  and  flow  of  the  tide. 

Overruled  if.  Propeller  Genessee  Chief  v.  Fitzhugh,  12  How.  456,  IS  L.  Ed. 
1064,  holding  admiralty  and  maritime  jurisdiction  extends  to  all  public 
navigable  lakes  and  "rivers  where  commerce  is  carried  on  between  the 
States  or  with  a  foreign  nation ;  Hine  v.  Trevor,  4  Wall.  563,  565,  18  L.  Ed. 
453,  454,  jurisdiction  of  the  District  Courts  is  exclusive,  and  State  stat- 
utes  conferring  remedy  for  marine  toi:ts  and  contracts  upon  State  courts 
are  void.    This  ruling  of  the  Supreme  Court  is  followed  in  the  appended 
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cases :  Parmlee  v.  The  Propeller  Charles  Mears^  Newb.  204,  Fed.  Cas.  10,766, 
in  libel  in  rem  for  materials  furnished  in  eonstruction  of  vessel  to  be 
used  in  maritime  navigation  of  the  lakes,  the  District  Court  has  jurisdic- 
tion; Eads  V.  The  Steamboat  H.  D.  Bacon,  Newb.  276,  Fed.  Cas.  4232, 
admiralty  jurisdiction  extends  to  action  for  salvage  services  rendered  upon 
the  Mississippi  above  tide  water;  The  Revenue  Cutter  No.  1,  1  Brown, 
Adm.  93,  95,  Fed.  Cas.  11,713,  enforcing  liens  for  materials  against  ves- 
sels purchased  by  the  United  States  for  service  on  the  western  lakes  and 
rivers;  Western  Transp.  Co.  v.  The  Great  Western,  29  Fed.  Cas.  782,  ad- 
miralty jurisdiction  extends  to  the  great  lakes  and  connecting  waters; 
Wolverton  v.  Lacey,  30  Fed.  Cas.  419,  in  action  against  master  for  ship- 
ping a  seaman  without  articles,  admiralty  jurisdiction  extends  to  mer- 
chant marine  upon  the  lakes;  Stewart  v.  jPotomac  Ferry  Co.,  5  Hughes, 
381,  12  Fed.  303,  tort  committed  upon  the  Potomac  River  is  maritime 
and  State  law  giving  remedy  in  rem  therefor  is  void. 

Territorial  limit  of  the  jurisdiction  of  the  Courts  of  Admiralty.    Note,  , 
32  Am.  Dec.  67. 

Tbongh  vessel  may  touch  at  one  terminus  of  her  voyage,  in  tide  waters, 
yet  if  her  employment  has  V^en  substantially  on  other  waters,  she  is  not 
engaged  in  marine  trade  or  navigation. 

Cited  in  Souter  v.  Sea  Witch,  1  Csil.  164,  holding  vessel  temporarily  in 
the  harbor  of  San  Francisco  was  not,  within  the  meaning  of  certain  stat- 
ute, "vessel  used  in  navigating  the  waters  of  this  State/' 

Jurisdiction  oTOourts  of  Admiralty  in  cases  of  pa)t. owners  having  unequal 
Interests  is  not  and  never  has  been  applied  to  direct  a  sale  upon  any  dispute 
as  to  the  trade  and  navigation  of  the  ship. 

Approved  in  Reynolds  v,  Nielson,  116  Wis.  486,  93  N.  W.  456,  holding 
under  Rev.  Stats.  1898,  §§  2327a,  2327c,  minority  owner  of  vessel  has 
absolute  right  of  partition  in  equity;  The  Ocean  Belle,  6  Ben.  256,  Fed. 
Cas.  10,402,  dismissing  libel  brought  by  owners  of  minority  interest,  asking 
for  sale  of  vessel  and  distribution  of  proceeds;  Lewis  v.  Kinney,  5  Dill. 
1)51,  Fed.  Cas.  8325,  affirming  decree  of  District  Court  dismissing  libel  of 
owner  of  minority  interest ;  Bradshaw  v.  Sylph,  2  Fed.  Cas.  1179,  dismissing 
libel  by  part  owner  demanding  entire  possession  or  sale  of  vessel;  Tunno 
V.  Betsina,  24  Fed.  Cas.  319,  refusing  to  decree  a  sale,  or  direct  an  account 
to  be  taken  of  earnings  of  vessel,  but  requiring  majority  owners  to  stipu- 
late for  her  safe  return. 

Distinguished  in  Coyne  v.  Caples,  7  Sawy.  363,  8  Fed.  640,  holding  ves- 
sel may  be  ordered  sold  in  case  of  disagreement  between  equal  part  owners; 
Swain  v.  Knapp,  32  Minn.  432,  21  N.  W.  416,  a  State  court,  upon  a  proper 
showing  by  minor  tiwner,  may  direct  an  accounting  and  sale  of  vessel. 

Majority  of  owners  may  employ  ship  tn  such  voyages  as  they  please, 
giving  stipulation  to  dissenting  owners  for  safe  return  of  ship,  if  latter 
require  it 
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Cited  in  Bragdon  v.  The  Kitty  Simpson,  3  Fed.  Cas.  119^,  holding  in- 
temperance of  master  sufficient  ground  for  decree  requiring  majority  owners 
to  stipulate  for  safe  return  of  vessel;  Tunno  v.  Betsina,^  24  Fed.  Cas.  320, 
refusing  to  decree  sale  or  direct  an  accounting  taken  of  earnings  of  vessel, 
but  requiring  majority  owners  to  stipulate  for  her  safe  return;  Head  v. 
Amoskeag  Mfg.  Co.,  113  U.  S.  23,  28  L.  Ed.  894,  5  Sup.  Ct.  447,  holding 
statute,  authorizing  water  mill  and  mill-dam  upon  any  stream  not  navi- 
gable, upon  payment  of  damages  caused  by  overflow,  not  unconstitutional; 
Lewis  V.  Kinney,  5  Dill.  161,  Fed.  Cas.  8325,  dismissing  libel  asking  for 
sale  of  vessel,  brought  by  owner  of  minority  interest;  Buddington  v. 
Stewart,  14  Conn.  409,  the  interest  of  a  minor  owner  of  a  vessel  in  port 
is  liable  to  attachment  and  other  owners  may  be  compelled  to  give  secur- 
ity for  lien  before  sending  vessel  on  a  voyage. 

Law  of  part  owners  of  vessels.    Notes,  88  Am.  Dec.  367,  368;  90  Am. 
St.  Bep.  369,  391. 

Discretion  as  to  ordering  sale  of  ship  against  will  of  part  owner.    Note, 
24  E.  B.  0.  246. 

Xiocal  laws  can  never  confer  jurisdiction  on  the  courts  of  the  United 
States. 

Approved  in  Jung  v.  Myer,  11  N.  M.  386,  68  Pac.  936,  Laws  1901,  c.  82, 
authorizing  appeals  to  Supreme  Court  from  interlocutory  orders  affecting 
substantial  rights,  conflicts  with  organic  act  providing  that  appeals  are 
allowed  to  Supreme  Court  from  final  decisions  in  all  cases,  under  rules 
prescribed  by  law;  United  States  v.  New  Bedford  Bridge,  1  Wood.  &  M. 
448,  Fed.  Cas.  15,867,  dismissing  indictment  for  obstructing  navigation  of  a 
river,  no  offense  being  committed  against  the  laws  of  the  United  States; 
In  re  Bariy,  42  Fed.  120,  Fed.  Cas.  1059,  136  U.  S.  608,  34  L.  Ed,  507,  Cir- 
cuit Courts  have  not,  as  in  case  of  common-law  courts,  jurisdiction  to 
determine  the  custody  of  an  infant  as  between  parents,  by  habeas  corpus 
proceedings;  Collier  v.  Stanbrough,  6  Rob.  (La.)  235,  a  judgment  rendered 
by  a  Federal  court  cannot  be  executed  by  seizure  and  sale  of  property  of  an 
insolvent  succession,  under  administration  of  executor,  curator  or  adminis- 
trator; Territory  v.  Ortiz,  1  N.  M.  12,  territorial  court  cannot  exercise  aily 
jurisdiction  not  expressly  conferred  upon  it  by  Congress. 

Wliere  jurisdiction  Is  vested  In  United  States  courts,  local  laws  may  fur- 
nish rules  to  ascertain  the  rights  of  the  parties,  and  thus  assist  In  administra- 
tion of  proper  remedies,  but  they  can  never  confer  jurisdiction. 

Approved  in  Ex  parte  McNiel,  13  Wall.  243,  20  L.  Ed.  627,  District  Court 
has  jurisdiction  to  enforce  claim  for  half  pilotage  under  State  law;  The 
Lottawanna,  21  Wall.  579,  22  L.  Ed.  663,  recognizing  change  in  rule  in 
1872,  reinvesting  jurisdiction  of  District  Courts  to  enforce  liens  in  favor 
of  materialmen ;  The  J.  E.  Rumbell,  148  U.  S.  13,  37  L.  Ed,  847,  13  Sup. 
Ct.  500,  lien  by  State  law,  upon  vessel  for  necessary  supplies  and  repairs 
in  home  port,  takes  precedence  of  prior  mortgage ;  The  Glide,  167  U.  S.  612, 
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513,  614,  615,  42  L.  Ed.  298,  299,  17  Sup.  Ct.  932,  933,  enforcement  in  rem 
of  lien  created  by  State  law  is  exclusively  within  the  admiralty  jurisdic- 
tion of  United^  States  courts,  authorities  collected  and  changes  in  twelfth 
rale  noted;  Clark  v.  Sohier,  1  Wo^d.  &  M.  375,  Fed.  Gas.  2835,  where, 
under  a  State  law,  a  defaulted  party  ta  an  action  was  entitled  to  trial  on 
petition,  a  new  trial  was  allowed ;  Heckscher  v.  Binney,  3  Wood.  &  M.  337, 
Fed.  Cas,  6316,  in  action  upon  note,  between  citizens  of  different  States; 
The  William  T.  Graves,  14  Blatchf.  191,  Fed.  Cas.  17,759,  lien  for  repairs, 
given  by  State  law,  has  priority  over  title  acquired  under  foreclosure ;  The 
Max  Morris,  24  Blatchf.  146,  28  Fed.  884,  in  cases  of  marine  tort  the  rule 
of  damages  may  be  determined  by  analogies  of  common  or  civil  law; 
Steamer  St.  Lawrence,  1  Black,  529,  17  L.  Ed.  184,  change  of  twelfth  rule 
in  1858  did  not  diminish  jurisdiction  of  Federal  courts,  nor  defeat  th^ 
enforcemeut  of  a  lien  where  suit  was  previously  commenced;  The  Barque 
Unadilla,  8  Ben.  478,  Fed.  Cas.  14,332,  lien  given  by  local  law  must  prevail 
over  title  of  purchaser  of  vessel,  without  notice;  Propeller  W.  T.  Graves, 
8  Ben.  570,  Fed.  Cas.  17,758,  lien  for  repairs  to  domestic  vessel,  given  by 
State  law,  has  priority  over  a  mortgage;  Holmes  v.  Oregon  &  Cal.  Ry.  Co., 
6  Sawy.  271,  5  Fed.  83,  right  given  by  State  code  to  an  administrator  to 
recover  damages  on  account  of  death  of  his  intestate,  caused  by  negligence 
on  vessel  enforceable  in  national  courts;  Uaslett  v.  The  Enterprise,  11 
Fed.  Cas.  785,  under  twelf tji  rule  of  1872,  a  lien  given  by  the  local  law  may 
be  enforced  in  admiralty  proceedings ;  Warren  v.  Kelley,  80  Me.  524,  526, 
15  AtL  50,  51,  State  law  authorizing  enforcement  of  maritime  lien  uncon- 
stitutional and  attaching  sheriff  liable  for  damages;  Smith  v.  Babcock,  2 
Wood  &  M.  292,  Fed.  Cas.  13,009,  State  decisions  do  not  bind  United 
States  courts,  except  when  on  State  statutes  and  peculiar  local  laws;  The 
Augusta,  2  Fed.  Cas.  210,  the  effect  of  admiralty  rule  12,  as  amended  in 
1872,  is  to  make  all  ships,  domestic  and  foreign,  liable  for  repairs,  sux>~ 
plies  or  other  necessaries ;  Moir  v.  Dubuque,  17  Fed.  Cas.  574,  where  remedy 
for  enforcing  liens  under  State  laws  is  void,  the  liens  are  also  void; 
Whittaker  v.  Travis,  29  Fed.  Cas.  1116,  under  twelfth  rule  of  1872,  pro- 
ceedings in  rem  are  permitted  in  all  suits  for  repairs  or  supplies  and  no 
distinction  is  made  between  foreign  and  domestic  vessels;  The  Brig  E.  A. 
Barnard,  2  Fed.  721;  marine  liens  have  priority  over  liens  given  by  local 
statutes;  The  Illinois,  2  Flipp.  409,  Fed.  Cas.  7005,  credit  need  not  bo 
given  to  vessel  in  order  that  lien  given  by  local  law  may  be  enforced  in 
admiralty,  if  the  contract  was  maritime. 

Modified  in  New  England  Screw  Co.  v.  Bliven,  3  Blatchf.  242,  Fed.  Cas. 
10^56,  State  statutes  are  rules  of  decision,  but  are  not  allowed  to  interfere 
with  the  processes  or  modes  of  procedure  of  United  States  tribunals; 
United  States  v.  Drennen,  Hempst.  326,  Fed^  Cas.  14,992,  laws  of  the 
States  are  rules  of  decision  where  they  apply  and  where  the  Constitution, 
treaties  or  statutes  of  the  United  States  do  not  provide  a  different  rule. 

Distinguished  in  Ludington  v.  The  Nucleus,  15  Fed.  Cas.  1095,  holding 
contracts  for  materials  furnished  at  home  port  not  within  extended  admir- 
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alty  jurisdiction  of  District  Court  to  certain  cases  on  lakes  and  navigable 
waters. 

Denied  in  Jackson  v.  Kinnie,  13  Fed.  Cas.  219,  holding  lien  under  State 
law  not  enforceable  in  admiralty,  under  twelfth  rule  of  1858. 

Lien  created  by  local  law  of  a  State  cannot  be  enforced  in  admiralty, 
where  the  contract  was  not  a  maritime  contract. 

Cited  in  Roach  v.  Chapman,  22  How.  132,  16  L.  Ed.  296,  holding  lien 
under  State  law,  for  engines  and  boilers  furnished  vessel,  cannot  confer 
jurisdiction  upon  United  States  courts ;  The  Ship  Norway,  3  Ben.  165,  Fed. 
Cas.  10,359,  to  same  point;  Leitch  v.  The  George  Law,  15  Fed.  Cas.  267, 
lien  given  by  State  law  for  half  pilotage  not  enforceable  in  admiralty ;  The 
H.  E.  Willurd,  52  Fed.  389,  State  statute  cannot  give  to  a  part  owner  of  a 
vessel  a  lien  for  supplies  furnished;  Maguire  v.  Card,  21  How.  251,  16 
L.  Ed.  118,  holding,  under  twelfth  rule  of  admiralty  of  18j59,  the  District 
Courts  no  longer  have  jurisdiction  to  enforce  liens  given  by  State  laws; 
The  Circassian,  11  Blatchf .  474,  475,  Fed.  Cas.  2726,  giving  history  of  legis- 
lation and  decisions  affecting  the  twelfth  rule  in  admiralty,  discussing  libel 
under  rtile  of  1872,  for  supplies  furnished  before  its  adoption,  where  other 
titles  had  been  acquired  and  perfected,  thereby  affirming  decree  below,  5 
Fed.  Cas.  689. 

Right  to  maritime  lien  for  >supplies.    Note,  24  E.  E.  C.  655. 

By  tlie  maritime  law  the  master  has  no  lien  on  tbe  diip,  even  for  mari- 
time wages. 

Approved  in  The  Rupert  City,  213  Fed.  270,  272,  and  The  A.  H.  Cham- 
berlain, 206  Fed.  998,  both  holding  master  has  no  lien  for  wages  that  could 
be  recognized  in  admiralty  court;  Bruce  v.  Murray,  123  Fed.  371,  holding 
it  improper  to  unite  cause  for  foreclosure  of  mortgage  on  vessel  with  one  to 
enforce  liens  for  wages  of  seamen  against  vessel;  Norton  v.  Switzer,  93 
U.  S.  365,  23  L.  Ed.  907,  holding  judgment  by  master  of  vessel  against  bank- 
rupt may  be  filed  as  an  ascertainment  of  amount  due  and  basis  of  divi- 
dends, but  for  that  purpose  only;  The  Larch,  2  Curt.  428,  Fed.  Cas.  8085, 
dismissing  libel  where  libelant  asserted  lien  in  capacities  of  master,  part 
owner  and  charterer;  The  Short  Cut,  6  Fed.  631,  if  servicfes  of  superin- 
tendent having  charge  of  fitting  and  building  a  boat  were  of  a  maritime 
nature,  he  had  no  lien  therefor;  The  Daniel  Kaine,  35  Fed.  787,  master  had 
no  lien  for  wages  excepting  as  given  by  State  statute ;  The  Nebraska,  75  Fed. 
599,  24  U.  S.  App.  559,  this  rule  is  not  affected  by  the  fact  that  the  owners 
have  appointed  a  purser,  who  is  the  financial  officer  of  the  ship;  The  William- 
ette  Valley,  76  Fed.  846,  master  of  vessel  holding  a  pilot's  license  cannot 
claim  lien  for  his  entire  w^es  as  master,  on  the  theory  that  he  has  a  lien 
as  pilot ;  Packard  v.  The  Louisa,  2  Wood.  &  M.  55,  Fed.  Cas.  10,652,  holding' 
for  services  made  with  master  alone,  does  not  bind  vessel  or  owners;  The 
Dolphin,  1  Flipp.  584,  Fed.  Cas.  3973,  lien  exists  in  favor  of  an  under- 
writer for  premiums  due  upon  marine  policies;  The  Ripon  City,  102  Fed. 
180,-arguendo. 


217  POOLE  V.  FLEEGER.  11  Pet.  185-212 

Modiaed  in  The  William  M.  Hoag,  168  U.  S.  444,  42  Ji.  Ed.  537,  18  Sup. 
Ct.  114,  holding,  under  modern  system,  where  a  separate  official  handles  all 
the  earnings  of  a  ship,  there  is  no  further  reason  for  the  rule. 

Distinguished  in  The  Imogen  M.  Terry,  19  Fed.  463,  where  a  person 
calling  himself  captain  was  in  fact  an  ordinary  seaman,  he  had  a  lien  for 
his.  wages. 

Lden  for  construction  of  vessel.    Note,  Ann.  Oas.  1915D,  49. 

Miscellaneous.  Cited  in  The  Colombia,  197  Fed.  665,  holding  provision 
in  contract  for  fixed  sum  to  be  paid  for  delay  in  completing  repairs  will 
not  be  enforced  in  Court  of  Admiralty  where  no  damage  was  sustained; 
The  Steamboat  v.  Boon,  41  Ala.  63 ;  Atlantic  Tug  Works  v.  Tug  Glide,  157 
Mass.  529,  34  AnL  St.  Rep.  309,  33  N.  E.  165;  Pollock  v.  Farmers'  Loan  & 
Trust  Co.,  157  U.  S.  575,  39  L.  Ed.  817,  15  Sup.  Ct.  687 ;  Joy  v.  Allen,  2 
Wood.  &  M.  323,  Fed.  Cas.  7552 ;  Walter  v.  Kierstead,  74  Ga.  25. 

11  Pet.  185-212,  9  L.  Ed.  680,  POOLE  v.  FLEEGEB. 

With  consent  of  Congress,  StattfiB  may  establisli  and  fix  by  compact, 
boundaries  between  their  respective  territories,  and  tl\e  boundaries  so  estab- 
lislied  become  conclusive  upon  all  the  subjects  and  citizens  thereof. 

Approved  in  Steams  v.  Minnesota,  179  U.  S.  245,  45  L,  Ed.  174,  21  Sup. 
Ct.  81,  upholding  contracts  between  Minnesota  and  railroads  whereby  State 
exempted  railroads  from  all  other  taxes  until  sale  or  lease  of  lands  in  con- 
sideration of  percentage  of  gross  earnings;  McCarty  v.  Carolina  Lumber 
Co,,  134  Tenn.  54,  18^  S.  W.  914,  holding  Supreme  Court  of  United  States 
has  original  and  exclusive  jurisdiction  to  establish  boundaries  between 
States ;  Rhode  Island  v.  Massachusetts,  12  Pet.  725,  748,  749,  9  L.  Ed.  1261, 
1270,  holding  the  Supreme  Court  has  jur{sdi<jtion  to  ascertain  and  estab- 
lish disputed  boundaries  between  States;  Virginia  v.  Tennessee,  148  U.  S. 
526,  37  L.  Ed.  545,  13  Sup.  Ct.  736,  the  boundary  between  Virginia  and 
Tennessee,  established  by  agreement  between  these  States  and  consented  to 
by  Congress,  takes  effect  as  the  true  boundary ;  Groover  v.  Coffee,  19  Fla.  79, 
20  Fla.  81,  grants  by  de  facto  government  of  territory  in  its  possession  are 
valid  against  the  State  which  had  the  right;  Miller  v.  Wills,  95  Va.  352, 
28  S.  E.  342,  establishing  the  true  boundary  between  Virginia  and  Ten- 
nessee. 

Distinguished  in  Coffee  v.  Grover,  123  U.  S.  30,  31,  81  L.  Ed.  63,  8  Sup. 
Ct.  16,  17,  holding  this  rule  no  support  of  contention  that  grants  by  a 
government  de  facto  are  valid  against  the  State  having  the  right. 

State  cannot  xiffhtfuUy  grant  land  beyond  her  territorial  boundary. 
Approved  in  McGannon  v.  Michigan  etc.  F.  I.  Co.,  127  Mich.  647,  89 
Am.  St.  Rep.  510,  87  N.  W.  65,  holding  agreement  to  keep  watchman  on 
premises  when  not  in  operation  not  breached  when  insured  employed  watch- 
nian  who  absented  himself  in  night-time ;  Garcia  v.  Lee,  12  Pet.  521,  9  L.  Ed. 
1180,  holding  null  and  void  a  grant  made  by  Spanish  authorities,  within 
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the  limits  of  territory  belonging  to  the  TJTnited  States;  Coffee  v.  Groover, 
123  U.  S.  9,  27,  29,  81  L.  Ed.  55,  61,  62,  8  Sup.  Ct.  14,  15,  grants  by  Georgia, 
in  territory  over  which  she  exercised  de  facto  government,  but  which  did 
not  rightfully  belong  to  her,  invalid;  Moss  v.  Gibbs,  10  Heisk.  287,  grant 
by  North  Carolina,  of  lands  then  belonging  to  Spain,  and  afterward  ac- 
quired by  the  United  States  from  France,  was  a  nullity ;  Robinson  v.  Mifior, 
10  How.  643,  13  L.  Ed.  575,  holding  grant  of  land  north  of  the  thirty-tirst 
degree  of  latitude,  issued  by  Spanish  authority,  valid  because  confirmed  by 
the  United  States. 

Distinguished  in  Pollard  v.  Kibbe,  14  Pet.  390,  399,  400,  407;  409,  410, 
411,  415,  420,  421,  10  L.  Ed.  508,  513,  516,  517,  518,  520,  522,  523,  holding 
the  principal  case  has  no  bearing  upon  the  treaty  of  1819  and  a  Spanish 
grant  in  the  territory  west  of  the  Perdido,  made  in  1809,  while  Spain  still 
held  possession,  was  valid ;  Groover  v.  Coffee,  19  Fla.  80,  20  Fla.  81,  grants 
by  de  facto  govemmei>t  of  territory  in  its  possession  are  valid  against  the 
State,  which  had  the  right. 

Beglstration  of  ^Wlll  rightfully  made  relates  back,  and  the  time  of  the 
registration  is  wholly  immaterial,  whether  before  or  after  suit. 

Approved  in  Clark  Implement  Co.  v.  Wadden,  34  S.  D.  553,  149  N.  W. 
425,  holding  an  amendment  to  code  requiring  notice  from  purchaser  at 
foreclosure  sale  to  persons  entitled  to  redeem  is  not  a  retroactive  law; 
Merryman  v.  Bourne,  9  Wall.  603,  19  L.  Ed.  687,  holding  act  of  Congress 
confining  titles  to  land  in  San  Francisco,  held  under  the  Van  Ness  ordi- 
nance, took  effect  by  relation  as  of  the  time  when  the  confirming  act  of 
the  State  legislature  was  passed;  Brooks  v.  McComb,  38  Fed.  320,  where 
foreign  executor  conveyed  land  in  Kansas,  before  recording  will,  no  rights 
of  third  persons  intervening,  the  subsequent  recof'ding  related  to  date  of 
conveyance;  Goodman  v.  Winter,  64  Ala.  429,  the  probate  of  a  will  has 
relation  to  the  death  of  the  testator,  and  is  evidence  of  the  title  of  the 
devisee  vesting  at  that  time;  Crusoe  v.  Butler,  36  Miss.  171,  probate  of 
will  relates  back  and  renders  valid  prior  sale  by  executor;  Carpenter  v. 
Denoon,  29  Ohio  St.  397,  authenticated  copy  of  foreign  will  recorded  after 
commencement  of  suit  is  admissible  in  evidence;  Taylor  v.  Benham,  5 
How.  273,  12  L.  Ed.  149,  holding,  on  principle,  omission  to  record  will  does 
not  vitiate  sale  made  under  it,  unless  so  required  by  local  statute;  Clark 
V.  Homthal,  47  Miss.  490,  491,  power  is  from  the  will,  and  not  from  the 
probate,  holding  where  will  directed  advantageous  sale,  a  sale  to  pay  debts 
was  proper. 

Distinguished  in  Laurissini  v.  Corquette,  25  Miss.  182,  57  Am.  Dec.  202, 
legal  title  cannot  be  given  in  evidence  to  sustain  an  action  of  ejbctmeut 
brought  before  it  was  acquired. 

Exception  to  evidence,  not  made  at  the  trial,  is  waived.  If  exception 
is  then  taken,  it  need  not  be  written  out  or  signed  at  that  time,  if  right  be 
reserved  to  put  it  in  form  within  the  time  prescribed  by  practice  or  rules  of 
the  court. 
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Cited  in  Turner  v.  Yates,  16  How.  29,  14  L.  Ed.  831,  holding  rule  of  court 
requiring  exceptions  to  be  stated  before  bailiff  to  jury  is  sworn,  and  drawn 
out  in  writing  and  presented  during  the  term,  is  unobjectionable;  Troy 
Iron  and  Nail  Factory  v.  Coming,  6  Blatchf.  331,  Fed.  Cas.  14,196,  excep- 
tions to  rulings  of  master  not  made  at  the  time  nor  at  the  first  opportunity 
thereafter  were  too  late ;  Carr  v.  Gale,  3  Wood.  &  M.  60,  Fed.  Cas.  2435, 
where  it  did  not  appear  that  there  was  any  ruling  upon  the  point,  or  if  so, 
that  any  exception  was  then  taken;  Ex  parte  Nelson,  62«Ala.  382,  where 
exceptions  were  signed  by  presiding  judge,  before  adjournment  of  term, 
the  fact  that  he  was  acting  temporarily  for  the  judge  of  the  circuit  is 
immaterial;  Bond  v.  Baldwin,  9  6a.  14,  admission  of  evidence  at  trial 
contrary  to  law,  which  was  not  objected  to  on  the  trial,  is  not  good  cause 
for  new  trial;  Ah  Lep  v.  Gong  Choy,  13  Or.  210,  bill  of  exceptions  should 
be  tendered  immediately  after  trial,  but  settlement  may  be  made  at  a  reason- 
able time  thereafter,  according  to  4;he  convenience  of  the  judge ;  Naden- 
bousch  V.  Sharer,  2  W.  Va.  295,  it  appearing  from  an  inspection  of  bill  of 
exceptions  that  the  exceptions  were  properly  taken  pending  the  trial ;  Smith 
V.  United  States,  1  Wash.  Ter.  271,  objection  to  instructions  of  the  court 
must  be  made  at  the^ime. 

Miscellaneous.  Cited  in  Porterfield  v.  Clark,  2  How.  ]21,  11  L.  Ed.  203, 
as  giving  the  history  of  the  Virginia-North  Carolina  boundary,  holding 
land  west  of  the  Tennessee  River  not  reserved  to  the  Cherokee  Indians; 
Perrin  v.  Protection  Ins.  Co.,  11  Ohio,  170,  38  Am.  Dec.  730,  not  in  point. 

11  Pet.  213-226,  9  L.  Ed.  691,  WATEBS  v.  THE  MEBOHANTS'  LOUISVUJUB 
IKSUSANOE  COMPANY. 

Bole  is  tbat  loss  is  to  be  attributed  to  prozUnate  and  not  remote  cause; 
tbis  rule  applies  to  cases  arising  under  insurance  policies. 

Approved  in  Live  Stock  Ins.  Assn.  v.  Edgar,  56  Ind.  App.  496, 105  N.  £. 
643,  holding  killing  by  owner  of  horse  suffering  from  incurable  injury  ^hich 
would  result  in  death  is  no  defense  to  action  on  insurance  policy ;  O'Connor 
V.  Queen  Ins.  Co.,  140  Wis.  392,  133  Am.  St.  Eep.  1081,  17  Ann.  Cas.  1118, 
25  L.  B.  A.  (N.  S.)  501,  122  N.  W.  1040,  holding  that  where  damage  was 
done  by  intense  heat  of  furnace  fire,  recovery  for  loss  could  be  had  under 
fire  insurance  policy;  Richelieu  Nav.  Co.  v.  Boston  Ins.  Co.,  136  U.  S.  426, 
34  L.  Ed.  405,  10  Sup.  Ct.  939  (affirming  26  Fed.  603,  605),  holding  where 
vessel  having  a  defective  compass  was  stranded  while  going  at  full  speed 
in  a  fog,  the  proximate  cause  of  loss  was  unseaworthiness  and  negligence; 
Dole  V.  New  England  Mutual  Marine  Ins.  Co.,  2  Cliff.  433,  Fed.  Cas.  3966, 
where  ship  was  taken  and  burned  by  privateer,  there  was  no  liability,  loss 
by  capture  not  being  included  in  policy;  The  Ontario,  37  Fed.  225,  where 
vessel  negligently  run  ashore  was  scuttled  to  avoid  total  loss  from  storm, 
the  stranding  was  the  proximate  cause  of  the  loss ;  American  Steam  Boiler 
Ins.  Co.  V.  Chicago  Sugar  Refining  Co.,  57  Fed.  304,  9  U.  S.  App.  186, 
21  Is.  R«  A.  579,  where  explosion  of  dust  was  caused  by  small  fire,  burning 
for  several  days,  but  iu)parently  extinguished,  policy  against  explosion  was 
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not  liable;  Schultz  v.  Pacific  Ins.  Co.,  14  Fla.  107,  where  the  proximate 
cause  of  loss  was  stranding  on  shoals  during  a  gale,  it  is  no  defense  th^t 
the  loss  was  itemotely  caused  by  gross  negligence;  Case  v.  Hartford  Fire 
Ins.  Co.,  13  111.  681,  where  loss  was  occasioned  by  removal  of  goods  in  dan- 
ger of  destruction  by  fire,  the  fire  may  be  regarded  as  the  proximate  cause ; 
Indianapolis  Ins.  Co.  v.  Mason,  11  Ind.  180,  insurers  liable  for  expense  of 
saving  cargo;  Henderson  v.  Western  M.  &  F.  Fire  Ins.  to.,  10  Rob.  (La.) 
166,  ^3  Am.  Deq.  178,  in  acti^  on  policy,  evidence  is  inadmissible  to  prove 
that  the  loss  occurred  through  negligence  or  design  of  plaintiff's  agent; 
Balestracci  v.  Firemen's  Ins.  Co.,  34  La.  Ann.  846,  loss  occasioned  by  re- 
moval of  goods  in  danger  of  fire  is  damage  by  fire  within  the  policy; 
Georgia  Ins.  &  Trust  Co.  v.  Dawson,  2  Gill,  370,  allegation  that  a  cargo 
of  tin  was  not  properly  dunnaged  and  stowed  will  not  avoid  liability  upon 
policy  for  its  damage;  Lynn  Gas  &  Electric  Co.  v.  Meriden  Ins.  Co.,  158 
Mass.  576,  35  Am.  St.  Bep.  543,  20  L.  E.  A.  304,  33  N.  E.  691,  where  fire 
caused  a  sho^  circuit  damaging  electrical  machinery,  the  injury  was  a  ''loss 
or  damage  by  fire"  within  the  meaning  of  policy;  American  Ins.  Co.  v. 
Insley,  7  Pa.  St.  229,  47  Am.  Dec.  511,  where  loss  was  directly  caused  by 
peril  of  the  sea,  negligence  of  captain  and  crew  is  no' defense  to  action  on 
policy;  Morrison  v.  Davis,  20  Pa.  St.  176,  57  Am.  Doc.  698,  carriers  are 
answerable  for  the  ordinary  and  proximate  consequences  of  their  negli- 
gence, and  not  for  those  remote  and  extraordinary;  dissenting  opinion  in 
St.  John  V.  American  Mutual  F.  &  M.  Ins.  Co.,  11  N.  Y.  527,  530,  majority 
holding  where  policy  stipulated  against  liability  for  loss  occasioned  by 
explosion  of  boiler,  no  recovery  could  be  had  for  loss  occasioned  by  result- 
ing fire. 

Distinguished  in  Augusta  Ins.  etc.  Co.  v.  Abbott,  12  Md.  378,  an  un- 
reasonable delay  in  commencing  a  voyage  amounts  to  a  deviation  and  dis- 
charges i>olicy  on  cargo;  Natchez  Ins.  Co.  v.  Stanton,  2  Smedes  &  M.  379, 
41  Am.  Dec.  598,  the  taking  of  a  brig  in  tow  was  a  deviation  from  the 
contnfct  of  insurance,  discharging  the  underwriters. 

Proximate  and  remote  cause.    Note,  36  Am.  St.  Rep.  852.  853,  858. 

Policy  covers  loM  of  boat  by  fire,  caused  by  the  negligence,  c^elessness, 
or  nnskillfulnesB  of  the  master  or  crew. 

Cited  in  Orient  Ins.  Co.  v.  Adams,  123  U.  S.  73,  31  L.  Ed.  66,  8  Sup. 
Ct.  71,  holding  misconduct  on  the  part  of  the  master  will  not  defeat  a 
recovery  on  the  policy;  Sherwood  v.  General  Mutual  Ins.  Co.,  1  BlatcJ:if. 
255,  Fed.  Cas.  12,776,  underwriters  liable  for  damages  paid  to  another 
vessel  in  consequence  of  a  collision  caused  by  negligence  and  misconduct 
on  the  part  of  insured  vessel;  Hale  v.  Washington  Ins.  Co.,  2  Story,  184, 
Fed.  Cas.  5916,  collision  at  sea,  resulting  from  accident  or  ne^igence, 
is  deemed  peril  of  the  seas  within  the  meaning  of  an  insurance  policy; 
Williams  v.  Suffolk  Ins.  Co.,  3  Sumn.  276,  Fed.  Cas.  17,738,  negligence  of 
master  in  persisting  in  voyage,  after  learning  danger  of  capture,  is  no 
defense  in  action  for  insurance;  Moores  v.  Louisville  Underwriters,  14 
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Fed.  235,  where  loss  of  raft  of  logs  was  partially  due  to  imskillful  or 
negligent  navigation  of  crew,  the  insurer  is  not  released  from  liability; 
Stephens  v.  Souther;!  Pacific  Co.,  109  Cal.  94,  50  Am.  St.  Rep.  23,  29 
L.  R.  A.  755,  41  Pac.  786,  covenant  in  lease  that  company  should  not  be 
responsible  for  damage  caused  by  fire  is  valid  j  National  Ins.  Co.  v.  Web- 
ster, 83  111.  472,  where  loss  of  vessel  was  caused  by  peril  insured  against, 
the  insurer  is  liable,  although  the  remote  cause  was  negligence  of  officers 
and  crew;  Behler  v.  German  Mutual  Fire  Ins,  Co.,  68  Ind.  353,  misconduct 
of  insured  in  using  building  for  purposes  of  prostitution  and  illegal  sale 
of  liquors  does  not  render  policy  void;  Firemans'  Ins.  Co.  v.  Powell,  13 
B.  Mon.  318,  319,  negligence  of  master  and  crew  causing  grounding  of 
boat  will  not  release  the  insurer;  Louisville  Ins.  Co.  v.  Monarch,  99  Ky. 
592,  36  S.  W.  666,  gross  negligence  of  those  in  charge  of  boat  would  not 
enfl(ble  company  to  avoid  liability  on  policy;  Lapene  v.  Sun  Mutual  Ins. 
Co.,  8  La,  Ann.  3,  58  Am.  Dec.  671,  negligence  necessitating  deviation  ^n 
course  of  vessel  is  no  defense  to  suit  on  insurance  policy;  Hutchins  v. 
Ford,  82  Mo.  371,  19  Atl.  834,  where  stranding  of  vessel  resulted  from  the 
irresponsible  condition  of  the  master  and  incapacity  of  the  mate,  the 
insurers  were  liable;  Copeland  v.  New  England 'Ins.  Co.,  2  Met.  450,  where 
master  became  incompetent  at  a  foreign  port,  although  the  loss  of  the  vessel 
on  homeward  trip  was  caused  by  his  incapacity,  the  underwriters  are  not 
discharged;  Nelson  v.  Suffolk  Ins.  Co.,  8  Cush.  496,  54  Am.  Dec.  779, 
underwriters  liaole  for  damages,  paid  another  vessel  on  account  of  collision, 
occasioned  by  negligence  of  master  and  crew  of  assured  vessel;  St.  Louis 
Ins.  Co.  V.  Glasgow,  8  Mo.  716,  718,  720,  41  Am.  Dec.  665,  667,  671,  where 
vessel  on  dock  was  burned  through  carelessness  of  workingmen  in  charge, 
the  insurers  were  liable;  Gove  v.  Farmers'  Mut.  F.  Ins.  Co.,  48  N.  H.  43, 
97  Am.  Dec.  572,  where  buildings  were  burned  by  insane  wife  of  owner, 
the  loss  was  protected  by  the  policy;  Gates  v.  Madison  County  Ins.  Co.,  5 
N.  Y.  478,  55  Am«  Dec.  868,  negligence  of  assured,  his  servants  or  others 
wiU  not  invalidate  the  policy;  Perrin  v.  Protection  Ins.  Co.,  11  Ohio,  170, 
38  Am.  Dec.  730,  in  action  on  policy  it  is  no  defense  to  show  that  explosion 
causing  loss  of  boat  was  the  result  of  negligence;  Street  v.  Augusta  Ins. 
&  Banking"T!o.,  12  Rich.  18,  75  Am.  Dec.  716,  insurers  liable  for  damage 
caused  by  collision,  occasioned  by  negligence  of  master  and  crew  of  insured 
vessel;  Karow  v.  Continental  Ins.  Co.,  57  Wis.  62,  46  Am.  Rep.  20,  15 
N.  W.  29,  insurer  is  not  released  from  liability  because  the  property  was 
burned  by  the  assured,  while  insane;  Angier  v.  Western  Assur.  Co.,  10 
S.  D.  88,  89,  66  Am.  St.  Rep.  689,  690,  71  N.  W.  763,  764,  use  of  kerosene 
in  kindling  fire  in  stove  on  one  occasion  did  not  avoid  policy  because 
of  increased  hazard;  Phoenix  Ins.  Co.  v.  Erie  etc.  Trans.  Co.,  117  U.  S. 
323,  325,  29  L.  Ed.  879,  6  Sup.  Ct.  755,  756,  holding  contract  of  carriage 
giving  carrier  the  benefit  of  any  insurance  was  valid,  and  no  right  of 
subrogation  accrued  to  insurance  company;  Holdom  v.  A.  O.  U.  W.,  159  111. 
623,  50  Am.  St.  Rep.  184,  31  L.  R.  A.  69,  43  N.  E.  773,  rights  of  an  insane 
beneficiary  not  forfeited  by  his  killing  the  insured;  dissenting  opinion  in 
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McDowell  V.  Gen.  Mat.  Ins.  Co.,  7  La.  Ann.  691,  66  Am.  Dec.  629,  majority 
holding  failure  to  employ  a  pilot  released  insurance  company  from  lia- 
bility. 

Distinguished  in  Williams  v.  New  England  etc.  Ins.  Co.,  3  Cliff.  248,  Fed. 
Cas.  17,731,  where  vessel  was  wrecked  in  rash,  hazardous  and  unjustifiable 
attempt  to  cross  a  bar  under  command  of  agent  of  owners,  there  could 
be  no  recovery;  Richelieu  &  O.  Nav.  Co.  v.  Boston  Ins.  Co.,  26  Fed.  601, 
there  being  an  express  exception  of  all  perils  and  losses  occasioned  by 
want  of  skin  aAd  care  in  navigation,  and  by  unseaworthiness;  The  Ontario, 
37  Fed.  224,  where  policy  exempted  the  underwriter  from  liability  for 
losses  caused  by  want  of  care  or  skill,  the  vessel  being  negligently  run 
ashote,  insured  could  not  recover;  Rankin  v.  Amazon  Ins«.  Co.,  89  Cal.  210, 
23  Am.  St.  Bep.  464,  26  Pac.  873,  a  condition  of  the  policy  requiring  the 
employment  of  a  watchman,  it  must  appear  that  the  insured  has  in  gfood 
faith  employed  a  watchman  as  stipulated;  Mathews  v.  Howard  Inis.  Co., 
11  N.  Y.  21,  underwriters  not  liable  for  damages  paid  on  account  of 
collision,  occasioned  by  negligence  of  master  and  crew;  Stewart  v.  Ten- 
nessee M.  &  F.  Ins.  Co.,  1  Humph.  248,  the  lashing  of  a  flatboat  to  a 
steamboat  to  be  towed  is  ^  deviation,  violating  the  contract  of  insurance. 

What  is  "peril  of  the  sea"  within  marine  insurance  policy.    Note, 
Ann.  Cas.  1912D,  1040. 

Liability  of  insurer  for  loss  of  vessel  by  fire  due  to  n^ligence.    Note, 
14  £.  E.  0.  342,  844. 

Where  an  explosion  of  gmipowder  was  caused  by  fire  on  board  dilp^  the 
fire  was  the  proximate  cause  of  the  loss. 

Approved  in  German-American  Ins.  Co.  v.  Hjrman,  42  Colo.  172,  16 
L.  R.  A.  (N.  8.)  687,  94  Pac.  32,  holding  that  where  explosion  preceded 
fire,  insured  can  recover  only  for  loss  by  fire,  and  burden  is  on  him  to 
jSrove  extent  of  damages  from  latter  cause;  Hall  v.  Insurance  Co.,  115 ' 
Tenn.  517,  92  S.  W.  402,  where  policy  excepted  loss  by  explosion  unless 
fire  ensued,  and  then  for  fire  only,  and  gopds  damaged  solely  by  explosion 
in  adjoining  building,  caused  by  fire  therein,  but  without  any  fire  in  plain- 
tiff's building,  insurer  not  liable;  Washburn  v.  Western  Ins.  Co.,  29  Fed. 
Cas.  330,  where  mill  was  insured  against  loss  by  fire,  but  not  from  explo- 
sion; if  explosion  of  dust  was  caused  by  fire,  the  policy  was  liable; 
Scripture  v.  Lowell  Mutual  life  Ins.  Co.,  10  Cush.  362,  67  Am.  Dec.  116, 
insurance  against  '4oss  or  damage  by  fire"  covers  a  loss  arising  in  part 
from  explosion,  and  in  part  from  combustion,  of  gunpowder;  Renshaw  v. 
Missouri  State  Mut.  F.  &  M.  Ins.  Co.,  103  Mo.  609,  23  Am.  St  Rep.  913, 
15  S.  W.  949,  insurance  against  loss  by  fire  covers  loss  by  explosion  of 
gasoline  caused  by  fire  or  gas  light ;  City  Fire  Ins.  Co.  v.  Corlies,  21  Wend. 
369,  a  destruction  of  merchandise  by  the  blowing  up  of  building,  under 
direction  of  magistrate,  to  prevent  spread  of  conflagration,  within  the 
insurance  against  fire :  The  G.  R.  Booth,  171  U.  S.  453,  454,  48  L.  Ed.  2S7, 
238,  19  Sup.  Ct.  lOj  exemption  of  carrier  for  loss  caused  by  perils  of  sea 
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or  aceidents  of  navigation  does  not  extend  to  loss  caused  by  explosion 
upon  vessel  while  in  port;  dissenting  opinion  in  Cabellero  v.  Home  Mutual 
Ins.  Co.,  15  La.  Ann.  219,  majority  holding  where  fire  causing  explosion 
occurred  on  other  premises^  the  loss  was  not  covered  by  insurance  against 
fire. 

Distinguished  in  Heuer  v.  N.  W.  N.  Ins.  Co.,  144  111.  402,  19  L.  R.  A. 
599,  33  N.  E.  413,  where  fire  insurance  policy  contained  exemption  against 
loss  by  explosion,  there  was  no  liability  where  gas* was  exploded  by  lighting 
a  match;  Millaudon  v.  New  Orleans  Ins.  Co.,  4  La.  Ann.  16,  50  Am.  Deo. 
551,  there  is  no  liability  upon  fire  insurance  policy  for  goods  destroyed 
by  explosion  of  steam  boilers;  Cabellero  v.  Home  Mutual  Ins.  Co.,  15  La. 
Ann.  217,  where  fire  causing  explosion  of  gunpojwder  occurred  on  other 
premises,  the  loss  was  not  covered  by  policy  insuring  against  fire;  United 
Life  F.  &  M.  Ins.  Co.  v.  Poote,  22  Ohio  St.  351,  10  Am.  Rep.  748,  wAere 
fire  was  caused  by  explosion  of  vapor  ignited  by  gas  jet,  there  was  no  lo^ 
by  fire  within  the  meaning  of  policy. 

What  included  in  loss  by  fire.    Note,  45  Am.  Dec.  659,  660,  661. 
Insurer's  liability  for  loss  by  explosion.    Note,  19  L.  B.  A.  595,  598. 

Marine  insurance  policy  does  not  cover  tbe  loss  of  a  boat  by  a  fire  caused    ' 
by  the  barratry  of  the  nuuiter  and  crew. 

Cited  in  Ritter  v.  Mutual  Life  Ins.  Co.,  169  U.  S.  158,  42  L.  Ed.  699, 
18  Sap.  Ct.  306,  holding  where^  assured  committed  suicide  while  sane,  no 
recovery  could  be  had  on  policy;  Supreme  Commandery  K.  G.  R.  v.  Ains- 
worth,  71  Ala.  447,  46  Am.  !Etep.  836,  to  the  same  effect,  holding  in  addition 
that  stipulation  for  a  forfeiture  of  policy  if  assured  should  take  his  own 
life  while  insane  is  valid;  Williams  v.  Sylph,  29  Fed.  Cas.  1407,  where 
erew  consented  and  assisted  to  barratrously  carry  ship  out  of  her  course, 
services  so  rendered  are  no  foundation  for  claim  of  wages;  Natchez  Ins. 
Co.  V.  Stanton,  2  Smedes  &  M.  382,  41  Am.  Dec.  600,  barratry  can  only 
be  committed  against  owners  of  vessel,  and  is  not  covered  by  ordinary  pro- 
visions of  insurance  policy. 

Distinguished  in  Parkhurst  v.  Gloucester  M.  F.  Ins.  Co.,  100  Mass.  304, 
97  Am.  Dec.  103,  holding  a  policy  of  insurance  against  all  marine  risks 
insures  against  barratry  of  master. 

Liability  for  inducing  breach  of  contract.    Note,  21  L.  B.  A.  234. 
Expired  risks  within  contract  of  insurance.    Note,  14  E.  R.  C.  293. 

Miscellaneous.  Cited  in  New  Jersey  Steam  Navigation  Co.  v.  Merchants' 
Bank,  6  How.  426,  12  L.  Ed«  500 ;  St.  John  v.  Am.  Mut.  F.  &  M.  Ins.  Co., 
11  N.  Y.  624. 

11  Pet.  226-228,  0  L.  Ed.  697,  STATE  OF  BHODE  ISLAND  ▼.  STATE  OP 
MASSACHUSETTS. 

In  case  between  Bhode  Island  and  BCassacbnsetts,  senior  counsel  of  the 
f omier  State  being  absent  for  lUness^  the  ca^e  was  continued  for  the  tenn. 
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Cited  in  Myers  v.  Trice,  86  Va.  841,  11  S.  E.  430,  holding  refusal  to 
continue  case  where  leading  counsel  was  absent  by  reason  of  sickness, 
reversible  error. 

Distinguished  in  Allen  v.  State,  10  Ga.  89,  holding  the  mere  absence  of 
attorney  without  consent  of  client  not  sufficient  ground  for  continuance. 

Denied  in  Cicerello  v.  Chesapeake  etc.  Ry.  Co.,  65  W.  Va.  441,  64  S.  E. 
622,  holding  refusal  to  cpntinue  case  called  for  trial  on  account  of  absence 
of  leading  counsel  not  ground  for  reversal. 

Continuances  of  civil  causes.    Note,  74  Am.  Dec.  150. 

Absence  of  counsel  as  ground  for  continuance.    Note,  Ann.  Oas.  1913C, 
436. 

11  Pet.  229-266,  9  L.  Ed.  698,  JACKSPK  ▼.  ASHTOK. 

Deed  is  not  filiated  because  given  without  a  valuable  conaideration, 
unless  there  be  connected  with  the  transaction,  mistake,  deception,  incapacity 
or  ftand. 

Cited  in  Warner  v.  Daniels,  1  Wood.  &  M.  110,  Fed.  Cas.  17,181,  setting 
aside  deed  where  consideration  was  stock  in  fraudulent  company. 

Undue  influence  as  ground  for  avoidance  of  cdntract.    Note,  6  E.  R.  O. 
877.  "^ 

Court  of  chancery  will  often  refuse  to  enforce  contract,  specifically, 
when  it  would  also  refuse  to  annul  it,  leaving  parties  to  their  remedy  at  law. 
Approved  in  Gottfried  v.  Bray,  208  Mo.  661,  106  S.  W.  642,  holding  that 
specific  performance  will  not  be  enforced  in  court  of  equity  where  contract 
was  entered  inta  through  mistake  and  does  not  express  real  agreement  of 
parties;  Leicester  Piano  Co.  v.  Front  Royal  &  R.  Imp.  Co.,  55  Fed.  201, 
8  U.  S.  App.  374,  refusing  to  decree  specific  performance  where,  in  view 
of  changed  circumstances,  it  would  operate  unjustly;  Beck  v.  Simmons,  7 
Ala.  75,  holding  purchaser,  knowing  title  is  defective,  cannot  rescind  the 
contract;  Parks  v.  Brooks,  16  Ala.  538,  refusing  to  rescind  contract  of 
sale,  because  of  encumbering  dower  right,  where  vendee  retains  posses- 
sion, and  vendor  is  solvent;  Kelly  v.  Central  Pacific  R.  R.  Co.,  74  Cal.  562, 
5  Am.  St.  Rep.  474,  16  Pac.  389,  refusing  specific  contract  for  sale  of  land 
fraudulently  obtained  by  vendee;  Reed  v.  Rudman,  5  Ind.  412,  reversing 
decree  of  specific  performance,  where  contract  was  tinctured  with  fraud, 
leaving  parties  to  remedy  at  law;  Brackenridge  v.  Dawson,  7  Ind.  387, 
where  decree  of  rescission  because  of  certain  inchoate  dower  rigHts  was 
reversed,  without  decision  as  to  specific  performance;  Benton  v.  Shreeve, 
4  Ind.  70,  gross  inadequacy  of  price  not  sufficient  to  set  aside  judicial  sale, 
but  may  be  controlling  element,  in  connection  with  other  circumstances,  in 
determining  its  validity;  Commonwealth  S.  S.  Co.  v.  American  Shipbuilding 
Co.,  197  Fed.  J88,,  holding,  under  laws  of  Ohio  providing  for  survival  of 
actions  for  fraud,  assignee  corporation  can  maintain  suit  on  such  action  in 
equity;  Veazie  v.  Williams,  8  How.  157^  12  L.  Ed.  1028^  permitting  sale 
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to  stand  so  far  as  not  fravAulent;  restoring  excess  obtained  by  fictitious 
bids. 

When  specific  performance  of  a  valid  contract  will  be  refused,  the 
refusal  not  being  because  the  property  is  of  any^  particular  class. 
Note;  128  Am.  St.  Bep.  390.  ^ 

AdOhlssions  In  an  answer  cannot  lay  f onndatlon  for  relief,  miless  substan- 
tUlly  set  forth  in  the  bilL  ' 

Approved  in  Equitable  Mortgage  Co.  v.  Finley,  133  Ala.  578,  31  South. 
986,  applying  rule  in  suit  to  foreclose  mortgage;  Thompson -Starrctt  Co. 
.  v.  E.  B.  Ellis  Granite  Co.,  86  Vt.  287,  84  Atl.  1019,  holding  orator  must 
stand  or  fall  on  case  made  out  in  bill;  McKinley  v.  Irvine,  13  Ala.  694, 
holding  nothing  is  in  issue  except  such  facts  as  are  charged  in  the  bill; 
Land  v.  Cowan,  19  Ala.  300,  allegation  that  defendant  seized  and  took 
possession  of  certain  negroes  does  not  warrant  presumption  that  he  took  ^ 
them  as  trespasser;  Trapnall  v.  Byrd,  22  Ark.  18,  reversing  decree  founded 
upon  negligence  where  b^l  did  not  set  forth  facts  to  sustain  it ;  St.  Andrews 
Bay  Land  Co.  v.  Campbell,  5  Fla.  565,  5^6,  reversing  decree  with  leave 
to  amend  bill  so  as  to  embrace  necessary  allegations;  Phelan  v.  Phelan,  12 
Fla.  453y  reversing  decree  of  divorce  where  matters  charged  did  not  author- 
ize decree;  Hyer  v.  Caro,  17  Fla.  354,  where  bill  alleged  nonpayment  of 
profits^  a  decree  directing  statement  of  account  of  what  vessel  might 
have  earned  by  exercise  of  diligente  was  error;  Robson  v.  Harwell,  6  Ga. 
599,  in  bill  fil^d  by  cestui  que  trust  to  e!xecute  a  parol  trust  of  lands, 
the  charge  of  fraud  must  be  made;  Helm  v.  Cantrell^  59  111.  530,  under 
alleg^ation  that  note  was  made  by  two  members  of  firm  as  partilers,  it 
was  not  competent  to  prove  its  ratification  by  one  of  them,  not  a  partner 
at  the  time  note  was  executed;  Small  v.  Owings,  1  Md.  Ch.  367,  there 
being  no  allegation  in  bill  of  part  performance,  evidence  thereof  was 
excliided;  MoraiPik  Palmer,  13  Mich.  372,  estoppels  relied  on  to  defeat  a 
I^al  title  to  land  cannot  be  proved  unless  alleged;  Miller  v.  Finn,  1  Neb. 
296,  complainant  cannot  put  in  issue  the  validity  of  an  execution  sale  by 
facts  in  defendant's  answer;  Johnson  v.  Johnson,  4  Wis.  140,  bill  failing 
tq  set  out  legal  cause  for  divorce,  no  amount  of  evidence  nor  verdict  of 
jnry  '^^nh  warrant  decree. 

Explained  in  Hawthorne  v.  Smith,  3  Nev.  192,  where  complaint  in 
nature  of  bill  in  equity  sets  out  distinctly  most  of  facts  necessary  to  relief, 
bat  omits  one  or  two  maxerial  facts,  and  these  facts  are  stated  and  admitted 
in  answer,  answer  aids  complaint. 

# 

11  Pet.  257-350,  9  L.  Ed.  709,  BBISOOE  v.  THE  BAKE  OF  THE  OOMMOK- 
WEAIiTH  OF  KENTUCKY. 

Decision  of  State  court  of  last  resort  being  In  fiavor  of  validity  of  State 
bank  notes  challenged  as  bills  of  credit,  writ  of  error  was  allowed  from: 
SopretDto  Ooort*  \ 
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<  Dktingttifihed  in  CommoiL^'ealth  Bank  v.  GrifiSth,  14  Pet.  58,  10  L.  EcL 
353,  holding  where  decision  of  State  court  was  against  validity,  of  notes, 
writ  of  error  did  not  lie  to  the  Federal  courts. 

Powers  not  delegated  to  Federal  government,  nor  denied  to  the  States,  are 
retained  by  States  o%  people. 

Approved  in  Ex  parte  Qrtiz,  l(\j}  Fed.  958,  holding  military  tribj^al  had 
jurisdiction  to  try  civilian  in  Porto  Rico  for. offense  committed  therein, 
prior  to  exchange  of  ratification  of  treaty;  Uiiited  States  v.  New  Bedford 
Bridge,  ]  Wood.  &  M.  410,  Fed.  Cas.  15,867,  holding  the  obstructing  of 
a  navigable  stream  not  an  indictable  offense  under  the  present  laws  of 
Congress;  Commonwealth  v.  Philadelphia  R.  R.  Co.,  62  Pa.  St.  292,  1  Am. 
Rep.  403,  State  may  impose  tonnage  tax  upon  transportation  companies 
doing  business  within  the  State. 

Act  of  coining  money,  being  probibited,  cannot  be  done  by  a  State,  either 
directly  or  indirectly. 

Cited  in  dissenting  opinion  in  Gifford  v.  Livingston,  2  Denio,  401,  major- 
ity holding  banking  act  valid,  although'  not  receiving  assent  of  two-thirds 
of  members  elected  to  legislature.* 

State  baa  power  to  incorporate  banks  to  issue  ordinary  bank  notes. 
Approved  in  Nathan  v.  Louisiana,  8  How.  81,  12  L.  Ed.  996,  holding  . 
State  may  tax  foreign  bills  of  exchange  in  which  State  banks  are  author- 
ized to  deal ;  Curran  v.  State,  15  How.  318,  14  L.  Ed.  712,  'State  *may  not 
appropriate  to  its  own  use  the  assets  of  a  bank  of  which  it  is  sole  stock- 
holder; Veazie  Bank  v.  Fenno,  8  Wall.  552,  553,  19  L.  Ed.  489,  tax  imposed 
upon  notes  of  State  banks  is  warranted  by  the  Constitution;  Craighead  v. 
State  Bank,  Meigs,  205,  the  charter  of  the  late  Bank  of  Tennessee  was 
constitutional;  Thayer  v.  Hedges,  22  Ind.  286,  holding  Congress  has  no 
power  to  declare  paper  money  a  legal  tender.  ^^ 

To  constitute  bill  of  credit  within  Constitution,  it  most  be  issued  by 
State,  on  faith  of  State,  and  be  designed  to  circtilate  as  money,  ll^otes  of  the 
Bank  of  Kentucky  payable  in  gold  and  silver,  but  containing  no  promise  qf 
payment  by  the  State,  are  not  bills  of  credit,  although  tbe  State  is  tiie  sole 
stockholder  in  the  bank. 

Approved  in  Houston  etc.  R.  R.  Co.  v.  Te^as,  177  U.  S.  S6,  87,  44  L.  Ed. 
683,  684,  20  Sup.  Ct.  552,  553,  holding  warraQt  dirawn  by  State  author* 
ities  in  payment  of  appropriation  made  by  legislature  for  debt  due 
State  from  individual  and  payable  on  presentation,  if  there  be  funds 
in  treasury,  not  bill  of  credit,  though  receivable  in  payment  of  debts 
due  State;  Wesley  v.  Ells,  90  Fed.  157,  holding  revenue  bond  scrip  of 
South  Carolina  issued  under  act  of  March  2,  1872,  were  bills  of  credit; 
Woodruff  -v.  Trapnall,  10  How.  205,  13  L.  Ed.  S89  (affirming  s.  c,  12  Ark. 
817),  holding  notes  issued  by  State  bank  are  not  bills  of  credit;  Darrington 
V.  State  Bank  of  Alabama,  13  How.  16,  14  L.  Ed.  31,  pledge  of  the  credit 
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of  State,  in  bank  chartei^,  to  ultimately  redeem  notes  of  the  bank,  does 
Dot  make  them  bills  of  credit;  Poindexter  v.  Greenhow,  114  U.  6.  284, 
29  L.  Ed.  190»  5  Sup.  Ct.  910,  negotiable  coupons,  issued  on  the  credit  of 
the  State  and  receivable. in  payment  of  debts  due  the  State,  are  not  bills 
of  credit,  within  the  Constitution;  Bailey  v.  Milner,  1  Abb.  (U.  S.)  263, 
1  N.  B.  R.  107,  Fed.  Cas.  740  (affirming  s.  q.,  35  Ga.  3^),  Confederate 
treasury  notes,  although  not  bills  of  credit,  constitute  a  void  considera- 
tion; Owen  V.  Branch  Bank,  3  Ala.  262,  271,  274,  notes  issued  by  the  Bank 
bf  Alabama  are  not  bills  of  credit,  upon  state  of  facts  similar  to  principal 
ease;  Hale  v.  Huston,  44  Ala.  139,  4  Am.  Uep.  127,  Confederate  treasury 
notes  were  bills  of  credit  emitted  by  an  illegal  combination  of  States,  and 
are  not  a  valid  consideration ;  McFarland  v.  State  Bank,  4  Ark<  51,  53,  55, 
37  Am.  Dec.  766,  767,  768,  holding  notes  issued  by  Bank  of  Arkansas  not 
bills  of  credit ;  Bragg  v.  Tuffts,  49  Ark.  563,  6  S.  W.  162,  treasury  warrants 
being  direct  promises  to  pay,  and  issued  on  the  faith  and  credit  of  the 
State  are  bills  of  credit,  and  void ;  Lucas^  Turner  &  Co.  v.  San  Francisco, 
7  Cal.  477,  where  charter  forbids  the  issue  of  bills  of  credit,  a  controller's 
warrants  to  be  valid  must  be  in  the  form  prescribed  by  charter;  Jones  v. 
Bank  of  Tennessee,  8  B.  Mon.  123,  46  Am.  Dec.  541,  bank  notes  issued  by 
a  State  bank  are  not  bills  of  credit ;  City  Nat.  Bank  v.  Mahan,  21  La.  Ann. 
753,  certificates  of  indebtedness,  issued  on  behalf  of  State,  for  purpose  of 
paying  current  expenses,  are  bills  of  credit  within  the  Constitution;  Mayor 
T.  State,  15  Md.  398,  486,  certificates  of  indebtedness  issued  in  the  name 
of  mayor  and  county  council  do  not  pledge  the  faith  of  the  State,  and  are 
not  bills  of  credit;  Hunt,  Appellant,  141  Mass.  520,  6  N.  E.  556,  a  certifi- 
cate of  deposit  not  ill^al,  as  being  in  violation  of  statutes  to  issue  notes 
to  circulate  as  money,  except  as  authorized ;  Delafield  v.  State,  26  Wend. 
218,  transferable  certificates  of  stock  issued  by  a  State  are  not  bills  of 
credit;  State  v.  Woram,  6  Hill,  37,  40  Am.  Dec.  380,  State  bonds  not  desig- 
nated to  circulate  as  money  are  not  bills  of  credit;  Thombnrg  v.  Harris, 

3  Cold.  160,  Confederate  treasury  notes  are  bills  of  credit;  Gowen  v.  Shute, 

4  Baxt.  63,  notes  issued  upon  the  security  of  a  particular  fund,  set  apart 
speeifically  for  their  payment,  are  not  bills  of  credit;  Philadelphia  S  R.  R. 
Co.  v.  Morrison,  19  Fed.  Cas.  488,  holding  act  of  Congress  authorizing 
the  issue  of  United  States  notes  an^d  making  them  a  legal  tender  uncon- 
stitational;  Metropolitan  Bank  v.  Van  Dyck,  27  N.  Y.  492,  holding  consti- 
tational  act  of  Congress  making  treasury  notes  a  legal  tender. 

What  are  bills  of  credit.    Note,  25  Am.  Deb.  79. 
Law  of  bank  bills.    Note,  52  Am.  Dec.  454^ 

Uniform  course  of  action,  tnTolving  the  right  to  exercise  an  important 
power  by  State  goyemments,  for  half  a  century,  is  evidence  tliat  the  power 
liiiglitfoiiy  exercised.  * 

Approved  in  State  v.  Stimpson,*  78  Vt.  132  1  L.  R.  A.  (N.  8.)  1163,  62 
Atl.  17,  upholding  prosecutions  by  information;  Talcott  t.  Pine  Grove, 
1  FUpp.  156,  Fed.  Cas.  13,735,  holding  decisions  of  State  courts  will  not 
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be  followed  where  contracts  have  been  made  in  good  faith,  based  npon 
State  laws  long  treated  as  valid  by  public  officers,  and  people  generally; 
In  re  Brinkman,  7  N.  B.  R.  425,'  4  Fed.  Gas.  146,  holding  Congress  has 
exclusive  jurisdiction  of  the  subject  of  bankruptcy;  United  States  v.  Mac- 
kenzie, 30  Fed.  Gas.  1166,  act  of  1800  affords  high  and  commanding  evi- 
dence that  Gon^ess  has  power  to  legislate  specifically  for  government  and 
regulation  of  the  navy;  Lafayette,  M.  &  B.  R.  R.  Go.  v.  Geiger,  34  Ind.  203, 
considering  the  constitutionality  of  an  act  authorizing  aid  to  the  construc- 
tion of  railroads  by  counties  and  townships ;  Fall  v.  Hazelrigg,  45  Ind.  585, 
15  Am.  Rep.  282,  in  construction  of  statute  of  frauds;  Sears  v.  Gottrell, 
5  Mich.  265,  tax  law  authorizing  collectors  to  seize  and  sell  ''any  goods 
and  chattels  in  the  possession  of  the  person  taxed, ' '  is  constitutional ;  Clark 
V.  Mowyer,  5  Mich.  468,  construing  statute  relating  to  tax  skies  in  accord* 
ance  with  settled  practical  construction  of  legislative  and  executive  authori- 
ties; George  v.  Concord,  45  N.  H.  442,  Congress  has  i>ower  to  make  United 
States  notes  a  legal  tender;  Fiitts  v.  Kuhl,  51  N.  J.  L.  200,  17  Atl.  105, 
construing  clause  in  the  Constitution  relating  to  the  power  of  the  Gov- 
ernor to  fill  vacancies  in  accordance  with  the  uniform  exercise  of  such 
power;  Metropolitan  Bank  v.  Van  Dyck,  27  N.  Y.  427,  act  of  Congress 
making  treasury  notes  a  legal  tender,  constitutional  and  valid;  Lincoln  v. 
Smith,  27  Vt.  345,  a  State  has  power  to  prohibit  traffic  in  intoxicating 
liquor,  and  subject  it  to  seizure,  forfeiture  and  destruction;  dissenting 
opinion  in  Griswold  v.  Hepburn,  2  Duv.  (Ky.)  55,  majority  holding  Con- 
gress has  no  power  to  make  treasury  notes  a  legal  tender;  Wills  v.  Allison, 
4  Heisk.  391,  holding  a  contract  payable  in  gold  may  be  discharged  by 
payment  of  so  many  dollars  in  legal  tender  notes  as  the  gold  was  worth 
on  day  of  payment. 

Ko  sovereign  State  is  liahle  to  be  med  without  its  consent. 
Approved  in  Berman  v.  Minnesota  etc.  Society,  93  Miim.  127,  100  N.  W. 
732,  Minnesota  State  Agricultural  Society  is  department  of  State  and  im- 
mune from  suits  for  wrongful  conduct  of  servants;  Tucker  v.  Pollock,  21 
R.  I.  319,  43  Atl.  370,  holding,  in  action  against  contractor  by  debtor,  debt 
due  him  from  board  of  managers  of  State  institution  for  work  done  for  it 
cannot  be  garnished ;  Reeside  v.  Walker,  11  How.  290,  13  L.  £d.  700,  hold- 
ing a  judgment,  under  plea  of  setoff,  may  not  be  rendered  against  the 
United  States ;  United  States  v.  Eckf ord,  6  Wall.  488, 18  L.  Ed.  921,  to  the 
same  effect;  Hans  v.  Louisiana,  134  U.  S.  16,  33  L.  Ed.  847,  10  Sup.  Ct.  507, 
dismissing  suit  against  State  for  failure  to  pay  coupons;  Chance  v.  Temple, 
1  Iowa,  201,  mandamus  does  not  lie  to  perfect  an  inchoate  or  doubtful 
right  as  against  the  State;  Hudson  v.  Butler,  2  Neb.  6,  the  mechanic's  lien 
law  has  no  application  to  contracts  for  the  erection  of  public  buildings  by 
the  State ;  Wooster  v.  Plymouth,  62  N.  H.  204,  holding,  in  action  given  by 
statute  to  traveler,  against  a  town  for  an  injury  caused  by  defective  high- 
way, defendant  has  no  right  of  jury  trial ;  Brown  v.  Gates,  15  W.  Va.  151, 
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under  provisions  of  code,  fieri  f acids  may  issue  against  a  municipal  corpo- 
ration, upon  a  judgment. 

Distinguished  in  dissenting  opinion  in  South  Dakota  v.  North  Carolina, 
192  U.  S.  331,  48  L.  Ed.  466,  24  Sup.  Cty  281,  majority  upholding  Supreme 
Court's  jurisdiction  over  suit  by  one  State  to  enforce  payment  of  bonds 
•f  another  which  are  specifically  secured  by  stock  sl^ares  belonging  to 
debtor  State. 

When /action  against  officers  deemed  against  State.    Note,  44  L.  B.  A. 
(N.  S.)  226.  "" 

When  State  becomes  stockholder  hi  hank,  whethw  It  owns  the  whole  or 
put  of  the  stock,  it  imparts  none  of  its  attributes  of  sovereignty  to  institu- 
tton  and  exercises  no  power  or  privilege  not  derived  from  charter. 

Approved  in  United  States  v.  Chesapeake  etc.  Canal  Co.,  206  Fed.  967, 
968,  holding  State  statute  of  limitations  will  not  bar  action  by  government 
to  recover  dividends  on  corporate  stock  owned  by  it ;  State  v.  Holcomb,  85 
Kan. 485,  Ann.  Oas.  1912D,  800,  50  L.  E.  A.  (N.  S.)  243,  116  Pac.  253,  hold- 
ing State  which  goes  into  another  State  acquiring  property  therein  carries 
no  attributes  of  sovereignty ;  Curran  v.  State,  15  How.  309,  14  L.  Ed.  708, 
holding  laws  appropriating  to  the  use  of  the  State  the  assets  of  a  bank  of 
which  the  State  was  sole  stockholder,  impaired  the  obligation  of  contracts 
with  holders  of  bank  bills;  Lee  v.  Kaufman,  3  Hughes,  123,  Fed.  Cas.  8191, 
<x>arts  have  jumdiction  in  actions  of  ejectment  against  occupant  of  land, 
who  is  agent  of  the  government,  if  his  occupancy  is  not  interfered  with, 
although  the  effect  of  final  judgment  is  to  dispossess  the  government; 
Southern  Ry.  v.  North  Carolina  R.  Co.,  81  Fed.  600,  where  a  State  owns  stock 
in  a  railroad  company,  the  corporation  and  officers  may  be  sued  to  the  same 
extent  as  a  corporation  owned  wholly  by  individuals;  Bank  of  AJabama  v. 
Gibson,  6  Ala.  816,  State  bank,  like  an  ordinary  creditor,  must  present 
claim  to  administrator  of  a  deceased  debtor  within  the  prescribed  time; 
City  Copncil  v.  Hudson,  88  Ga.  605,  15  S.  E.  679,  city  council  of  Augusta, 
chartered  by  the  State  as  owner  and  keeper  of  toll-bridge,  is  liable  for 
negligence;  Martin  v.  Branch  Bank,  14  La.  417,  a  bank  in  which  the  stock 
is  entirely  owned  by  another  State  may  be  sued  in  courts  of  this  State; 
Western  &  A.  R.  R.  Co.  v.  Taylor,  6  Heisk.  415,  a  railroad  company  is  liable 
to  be  sued,  notwithstanding  the  fact  that  the  State  may  be  its  sole  corpo- 
ator  and  proprietor;  dissenting  opinion  in  Trustees  of  Illinois  &  Michigan 
Canal  v.  Brainard,  12  HI.  510,  majority  holding  pre-emptor  of  canal  lands 
cannot  purchase  until  trustees  are  authorized  to  sell,  and  his  right  is  limited 
to  improved  lands ;  Mahone  v.  Central  Bank,  17  Ga.  120, 121,  holding  statute 
of  limitations  does  not  run  against  debts  due  bank,  because  so  provided 
by  express  legislation,  and  not  because  State  is  owner  of  its  assets. 

Distingnished  in  Lowry  v.  Thompson,  25  S.  C.  426,  1  S.  £.  148,  holding 
an  action  against  the  sinking  fund  commission  was  really  an  action  against 
the  State  and  not  maintainable. 

Nature  of  incorporated  State  institutions.    Note,  29  L.  R.  A.  379, 
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State  aa  a  atoeldiolder  beaza  tbe  8ai)|o  xaUtion  to  tba  bank  aa  any  olJiar 
stocUidlder. 

Cited  in  West  River  Bridge  Co.  t.  Dix,  6  How.  542,  12  L.  Ed.  549,  hold- 
ing act  of  incorporation  was  a  contract,  or  in  the  nature  of  one,  between 
the  State  and  its  members. 

Issuance  of  bills  of  credit  by  the  colonies  and  subsequently  by  the  Statea 
reviewed  and  discussed. 

Cited  in  Metropolitan  Bank  v.  Van  Dyck,  27  N.  Y.  466>  homing  act  of 
Congress  making  treasury  notes  a  legal  tender  is  constitutional;  Shollen- 
berger  v.  Brinton,  52  Pa.  St.  72,  as  containing  full  statement  of  colonial 
laws  affecting  bills  of  credit,  holding  legal  tender  act  constitutional. 

States  may  create  banks  as  well  as  other  corporations  upon  private  capital, 
and  may  authorize  them  to  issue  bank  bills  subject  always  to  control  of  Con- 
gress. 

Cited  in  State  v.  Scougal,  3  S.  D.  63,  44  Am.  St  Rep.  761, 16  L.  R.  A.  482, 
61  N.  W.  860,  holding  State  law  prohibiting  individual  citizens  from  carry- 
ing on  the  business  of  banking  is  in  conflict  with  the  State  Constitution. 

Miscellaneous.  Cited  in  Legal  Tender  Cases,  12  Wall.  619,  620,  20  L.  Ed. 
384;  Legal  Tender  Cases,  110  U.  S^  448,  28  L.  Ed.  214,  4  Sup.  Ct.  130  >  Carey 
V.  McDougald,  7  Ga.  87;  Jerome  v.  Hopkins,  2  Mich.  100;  The  Free  State, 

I  Brown,  264,  Fed.  Cas.  5090. 

II  Pet  851-419,  9  L.  Ed.  746,  UVIKOSTON  ▼.  8TOBT. 

In  Iiouisiana,  a  conveyance  of  land  to  secure  money  borrowed,  parties 
executing  contemporaneously  a  counter-letter  providing  for  a  reconveyance 
upon  pasrment  made,  is  pledge  er  antichresis  and  not  a  oonditianal  sale. 

Approved  in  Cabrera  v.  American  Cblonial  Bank,  214  U.  S.  231,  53  L.  Ed. 
977,  29  Sup.  Ct.  623,  holding  that  it  was  admissible  to  show  bill  of  sale, 
absolute  on  its  face,  was  but  additional  security  for  loaii;  Palmer  v.  Mutual 
Life  Ins.  Co.,  114  Minn.  8,  Ann.  Oas.  1912B,  957,  130  N.  W.  263,  holding 
that  where  holder  of  paid-up  ^licy  delivered  it  to  issuing  company  as 
security  for  loan,  it  was  pledge  and  not  chattel  mortgage;  Calderwood  v. 
Calderwood,  23  La.  Ann.  662,  holding  in  similar  transaction  the  effect  of 
the  two  instruments  together  was  to  constitute  an  antichresis,  and  not  a 
vente  a  remere.  ^ 

Pledges.    Note,  49  Am.  Dec.  734. 

Parol  evidence  that  instrument  importing  a  complete  transfer  was  in- 
tended as  a  mortgage  or  pledge.    Note,  L.  R.  A.  1916B,  123. 

MatteiB  in  abatement  and  to  Jurisdiction  must  be  taken  advantage  of  by 
plea;  accordingly,  court  will  not  notice  denial  of  Jurisdlc^onal  citizenship, 
found  in  answer  merely. 

Approved  in  Polhemus  v.  Holland  Trust  Co.,  61  N.  J.  Eq.  657,  47  Atl.  418, 
following  rule;  Chapin  v.  Dougherty,  183  Fed.  309,  105  C.  C.  A.  521,  hold- 


■ 

231  LIVINGSTON  v.  STORY.  ^  11  Pef.  361-419 

ing  objections  to  biU  to  quiet  title  by  'demnrver  or  plea  in  abatement  should 
be  pleaded  in  limine  and  insisted  on  before  taking  evidence;  .Wetzel  etc. 
Ry.  Co.  V.  Tennis  Bros.  Co.,  146  I^ed;  464,  where,  m  action  by  foreign  cor- 
poration, defendant  answered  after  demurrer  overruled,  and  after  replica- 
tion defendant  filed  cross-bill  and  plaintiff  answered  it,  after  demurrer 
overroled,  it  is  too  late  to  plead  in  abatement  plaintiff's  alleged  disability 
to  sue  because  it  had  not  complied  with  State  laws;  McGuinness  v.  MoGuin- 
ness,  71  N.  J.  £q.  8,  62  Atl.  940,  holding  that  where,  after  decree  rendered 
against  defendant  upon  publication  of  summons,  he  died  petition  to  set 
aside  decree,  he  was  entitled  to  no  relief;  De  Sobry  v.  Nicholson*  3  Wall. 
423,  18  L.  Ed.  264,  holding  objection  to  jurisdiction  on  ground  of  citizen- 
ship cannot  be  made  after  the  general  issue;  Sharon  v.  Hill,  10  Sawy.  668, 
26  Fed.  723,  question  of  jurisdiction  was  finally  determined  by  plea  in 
abatement;  Goodyear  v.  Blake,  10  Fed.  Cas.  646,  by  pleading  to  the  merits 
defendant  necessarily  admitted  the  capacity  of  plaintiffs  to  sue;  Edison 
Electric  light  Co.  v.  United  States  Electric  Light  Co.,  36  Fcifd.  136,  object 
tion  that  a  court  of  equity  has  no  jurisdiction  of  action  for  infringement 
was  properly  taken  by  plea;  "Marshall  v.  Otto,  69  Fted.  262,  by  answering 
to  the  merits  defendants  waived  right  to  rely  upon  plea  in  abatement; 
dissenting  opinion  in  Dred  Scott  v.  Sandford,  19  How.  689,  15  L.  Ed.  777» 
arguendo ;  Collinson  v.  Jackson,  8  Sawy.  362,  holding  it  immaterial  whether 
or  not  plaintiffs'  assignor  could  have  maintained  action  upon  note;  Har- 
rison V.  Urann,  1  Story,.  66,  Fed.  Cas.  6146,  a  plea  to  the  jurisdiction  on 
the  ground  of  adverse  citizenship  is  a  personal  right  of  which  the  party 
alone  can  take  advantage;  Rice  v.  Tarver,  4  Ga.  692,  to  the  same  effect. 

Modified  in  Draper  v.  Town  of  Springport,  2i  Blatchf .  243,  16  Fed.  331, 
since  the  adoption  of  the  New  York  code,  matters  in  abatement  must  be 
pleaded  and  tried  like  other  defenses;  Simon  v.  House,  46  Fed.  319,  the 
jiidiciary  act  of  1879  imposes  upon  the  Circuit  Court  the  duty  of  dismiss- 
ing a  suit  at  any  time  before  it  is  finally  disposed  of,  where  it  appears  that 
it  does  not  really  and  substantially  involve  a  controversy  of  which  it  may 
take  ec^inizance. 

The  twemty-tliird  rule  of  Supreme  Court  applies  ^o  matters  respecting  the 
merits  and  not  to  mere  vleas  to  the  Jurisdiction;  especially  to  those  founded 
upon  personal  disability. 

Cited  in  Pierpont  v.  Fowle,  2  Wood.  &  M."26,  Fed.  Cas.  11,152,  holding 
it  within  the  powers  of^the  Supreme  Court  to  make  rules  regulating  matters 
of  practice. 

Oourt  of  equity  has  always  refused  its  aid  where  the  party  slept  np<ni 
Us  il^tts^  or  acviiBeced  for  great  length  of  time. 

Cited  inFerson  v.  Sanger,  1  Wood.  &  M.  148,  Fed.  Cas.  4762,  holding  it 
a  strong  circumstance,  disproving  a  material  nlistake  as  to  the  premises, 
that  purchaser  occupied  them  nearly  six  years  witKout  complaint. 

Miscellaneous.  Cited  in  Passenger  Cases,  7  How.  628,  12  L.  Ed.  806; 
Mooie  V.  Boagni,  111  La.  603^  36  South.  721. 
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Statutes  are  constraed  in  the  Federal  courts,  In  both  dvU  and  criminal 
cases,  in  accordance  with  rules  borrowed  from  tlie  conmon  law. 

Approved  in  Southern  Wisconsin  Ry.  Co.  v.  City  of  Madison>  240  U.  S. 
461,  60  L.  Ed.  743,  36  Sup.  Ct.  402,  upholding  that  ordinance  requiring 
corporation  to  pave  fetreet  within  car-tracks ;  dissenting  opinion  in  Kenney 
V.  Seaboard  Air  Line  R.  Co.,  167  N.  C.  18,  82  S.  E.  970,  majority  holding 
in  action  brought  ^nder  Federal  Employment  Liability  Act  of  April  22, 
1908,  question  as  to  dependency  of  beneficiaries  was  for  jury;  dissenting 
opinion  in  State  ex  rel.  Bolens  v.  Frear,  148  Wis.  533,  Ann.  Oas.  1913A, 
1147,  L.  R.  A.  1916B,  569,  134  N.  W.  699,  ai^endo ;  Rice  v.  Railroad  Co., 
1  Black,  375,  17  L.  Ed.  152,  holding,  under  common-law  rule,  no  estate 
passes  to  grantee  of  legislative  grant,  except  what  was  in  grantor  at  the 
time;  United  States  v.  Sanges,  144  U.  S.  311,  36  L.  Ed.  446,  12  Sup.  Ct. 
609,  judiciary  act  of  1891  does  not  permit  a  writ  of  error  in  behalf  of  the 
United  States  in  a  criminal  case. 

Limited  in  Loring  v.  Marsh,  2  Cliff.  320,'  Fed.  Cas.  8514,  holding  this 
rule^  correct  except  where  the  courts  of  the  State  have  previously  deter- 
mined tl^e  construction  of  a  local  law. 

Grants  of  corporate  or  other  franchises  or  privileges  from  State  axef 
strictly  construed;  nothing  passes  by  imidlcation,  and  an  ambiguity  is  con- 
strued in  favor  of  ti^e  public.  This  is  true  where  right  claimed  tends  to  impair 
State's  power  to  exercise  its  ordinary  governmental  functions  or  to  suspend 
its  power  of  improvement  and  accommodation  along  an  important  line  of 
traveL  Accordingly,  a  toll-bridge  franchise,  not  expressly  made  exclusive, 
will  not  be  so  construed,  and  another  bridge  may  thereafter  be  chartered  In 
the  same  vicinity,  impairing  or  even  destroying  the  value  of  the  first  grant. 

Approved  in  City  of  Mobile  v.  Bienville  etc.  Co.,  130  Ala.  383,  30  South. 
447,  reafiirming  rule;  Russell  v.  Sebastian,  233  U.  S.  205,  Ann.  Oas;  19140, 
1282,  58  L.  Ed.  921j  34  Sup.  Ct.  517,  cojistruing  contract  rights  of  gas  com- 
pany accepting,  by  establishment  of  plant,  of  State's  offer  in  California 
Constitution,  article  XI,  section  19;  Blair  v.  Chicago,  201  U.  S.  472,  50 
L.  Ed.  831,  26  Sup.  Ct.  427,  const^ing  Illinois  street  railway  corporation 
act  of  1865 ;  Knoxville  Water  Co.  v.  Knoxville,  200  U.  S.  33,  56  L.  Ed.  359, 
26  Sup.  Ct.  224,  municipal  grant  of  waterworks  franchise  does  not  divest 
city  of  power  to  construct  its  own  waterworks;  M^nigault  v.  Springs,  199 
U.  S.  481,  50  L.  Ed.  279,  26  Sup.  Ct.  127,  obligations  of  agreement  to  re- 
move existing  dam  from  navigable  stream  and  to  allow  stream  to  remain 
unobstructed,  not  impaired  by  subsequent  State  statute  authorizing  con- 
struction of  dam  by  private  persons  to  drain  lowlands ;  New  York  v.  State 
Board  of  Tax  Commrs.,  199  U.  S,.  37,  60  L.  Ed.  75,  25  Sup.  Ct.  715,  special 
franchise  tax  imposed  by  N.  Y.  Laws,  1899,  c.  712,  does  not  impair  obliga- 
tion of  contracts  by  which  right  to  construct  and  operate  street  railroads 
given  in  consideration  of  payment  of  per  cent  of  earnings;  Cornell  v. 
Coyne,  192  U.  S.  431,  48  L.  Ed.  509,  24  Sup.  Ct.  386,  holding  filled  cheese, 
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though  maniifactiired  expressly  for  expojrt,  not  exempt  from  tax  imposed 
by  29  Stat.  253 ;  BienviUe  Water  Supply  Ca.  v.  Mobile,  186  U.  S.  219,  46 
L.  Ed.  1135,  22  Sup.  Ct.  820,  construing  power  of  Alabama  l^islature  to 
revoke  exclusive  feature  of  water  company's  franchise  under  State  Con- 
sf itntion ;  Skaneateles  Water  Co.  v.  Skaneateles,  184  U.  S.  362,  46  L.  Ed. 
590,  22  Sup.  Ct.  403,  holding  implied  contract  that  village  will  not  con- 
strnct  ita  own  waterworks  does  not  arise  from  consent  of  village  to  incor- 
poration of  water  company  and  its  construction  of  works  under  nonexclu- 
sive franchise,  affirming  161  N.  Y.  162,  55  N.  E.  564;  United  Thaeker  Coal 
Co.  V.  Red  Jacket  Jr.  Coal  Co.,  232  Fed.  60,  holding  that  in  case  of  grant 
of  lands  by  the  State,  grant  will  be  construed  against  grantee;  Cumber- 
land Gaslight  Co.  v.  West  Virginia  etc.  Gas  Co.,  188  Fed.  589,  110  C.  C.  A. 
383  (affirming  182  Fed.  670),  holding  that  corporation  with  exclusive  fran- 
chise to  use  streets  to  furnish  manufactured  gas  cannot  exclude  company 
from  such  use  for  natural  gas;  Boise  City  v.  Boise  Artesian  Hot  &  Cold 
Water  Co.,  186  Fed.  710,  108  C.  C.  A.  523,  holding  that  granting  of  fran- 
chise to  corporation  to  supply  city  with  water  did  not  deprive  latter  of 
right  to  impose  license  fee  upon  corporation  for  use  of  streets;  Madera 
Waterworks  v.  Madera,  185  Fed.  284,  holding  where  Constitution  provides 
that  any  person  may  use  streets  to  supply  public  with  light  or  water,  and 
corporation  so  used  them,  no  exclusive  right  of  that  corporation  can  be 
implied;  The  Nassau,  182  Fed.  699,  considering  character  of  ferry-boats  as 
publie  highways;  Home  Telephone  &  Telegraph  Co.  v.  Los  Angeles,  155 
Fed.  571,  holding  that  where  city  had  granted  telephone  franchise,  ordi- 
nance lowering  rates  does  not  -impair  franchise  rights  undey  grant ;  Pabst 
Brewing  Co.  v.  Thorley,  145  Fed.  126,  where  lessor  obtained  permit  to  build 
vault  under  sidewalk  subject  to  revocation  when  space  needed  for  public 
improvements  and  thereafter  leased  premises  for  purpose  for  which  vault 
necessary,  and  thereafter  vault  permit  revoked,  lessor  was  liable  for  breach 
of  covenant;  Tillamook  Water  Co.  v.  Tillamook  City,  139  Fed.  406,  con- 
tract betweeii  city  and  water  company,  by  which  latter  is  granted  franchise 
to  lay  pipes  in  streets  and  furnish  inhabitants  with  water  for  term,  does 
not  bind  city  not  to  construct  competing  plant;  Cleveland  Elevated  Ry. 
Co.  ▼.  Cleveland,  137  Fed.  123,  construing  city  ordinances  as  not  extending 
life  of  street  railroad  franchises ;  Boise  City  etc.  Water  Co.  v.  Boise  City, 
123  ^Fed.  235,  holding  city  ordinance  giving  right  to  lay  water-pipes  in 
eity  streets  is  grant  of  license  only  and  subsequent  passage  of  ordinance 
granting  same  right  to  succeeding  co!rporation,  but  imposing  on  grantee 
duty  of  furnishing  city  water  free  of  charge,  operated  as  revocation  of 
first  license;  City  of  Helena  v.  Helena  Waterworks,  122  Fed.  14,  holding 
under  city  ordinance  granting  water  company  right  to  construct  and  main- 
tain, for  twenty  years  pipes  in  streets,  and  providing  that  city  would  pay 
hydrant  rentals  for  five  years,  city  could  erect  own  waterworks;  Western 
Union  Tel.  Co.  v.  Pennsylvania  R.  R.  Co.,  120  Fed.  377,  holding  Pennsyl- 
vania act  of  March  24,  1849,  chartering  Atlantic  &  Ohio  Telegraph  Com- 
pany did  not  authorize  right  to  appropriate  by  eminent  domain, right  of 
way  for.  ita  line  over  right  of  way  of  railroad;  Newbuiyport  Water  Co. 
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V.  City  of  Newbuiyport,  103  Fed.  587, 588, 589, 690,  holding  where  city  under 
statute  voted  to  supply  itself  with  water  and  later  statute  was  passed 
obliging  city  to  purchase  plaintiff's  works  before  proceeding  to  supply 
itself  with  water  if  plaintiff  desired  to  sell,  there  was  no  taking  without 
due  process  of  law ;  United  States  v.  Cameron,  3  Ariz.  106,  21  Pac.  178, 
holding  expedientes  partake  largely  of  nature  of  judicial  sale  and  should 
be  strictly  construed;  Grace  v.  Noel  Mill  Co.,  69  Ark.  269,  63  S.  W.  71, 
holding  where  County  Court  under  act  authorizing  it  to  grant  exclusive 
privileges  for  toll  road  grants  right  to  construct  such  road,  grantee  may 
enjoin  owners  of  property  adjacent  to  road  from  opening  road  over  their 
lands  which  would  divert  traffic  from  toll  road;  Vallejo  Ferry  Co.  v. 
Solano  Aquatic  Club,  165  Cal.  271,  Ann.  Oas.  19140,  1197,  131  Pac.  871, 
holding  State  having  granted  ferry  franchise,  other  persons  without  fran- 
chise  cannot  maintain  ferry  service  within  limits  of  grant;  Clark  v.  Los 
Angeles,  160  Cal.  39,  116  Pac.  725,  holding  where  grant  of  franchise  for 
supplying  electricity  by  city  is  not  exclusive,  city  can  establish  own  works 
for  same  purpose;  Green  v.  Ivey,  45  Fla.  349,  33  South.  714,  refusing  to 
enjoin  defendant  from  operating  ferry  near  complainant's  where  latter's 
ferry  franchise  not  exclusive;  State  Ex  rel.  FuUerton  v.  Des  Moines  City 
Ry.'Co.,  159  Iowa,  275,  281,  290,  140  N.  W.  444,  446,  450,  holding  where 
city  cannot  grant  perpetual  franchise,  such  franchise  cannot  result  from 
estoppel  of  city  to  forfeit  it;  Peru  v.  Barrett,  100  Me.  217,  109  Am.  St. 
Rep.  494,  70  L.  R.  A.  567,  60  Atl.  970,  where  merchant  controls  land  on  both 
sides  of  river  and  transports  customers  free  from  his  warehouse  on  one 
side  to  store  oi|  other,  he  is  liable  to  holder  of  near-by  ferry  franchise  for 

'  profits;  Commonwealth  v.  Boston  Terminal  Co.,  185  Mass.  287,  70  N.  E. 
127,  under  Acts  1896,  creating  terminal  company,  there  was  no  free  grant 
of  State  lands  below  low- water  mark ;  Pingree  v.  Michigan  Cent.  R.  R.  Co.^ 
118  Mich.  329,  332,  76  N.  W.  640,  641,  holding  Laws  1846,  Act  No.  42, 
confers  contract  right  on  Michigan  Central  Railroad  Compaiiy  to  fix  tolls 
within  limit  of  three  cents  per  mile,  which  right  cannot  be  violated  by 
succeeding  legislature;  State  v.  St.  Paul t etc.  Ry.  Co.,  98  Minn.  397,  120 

/  Am.  St.  Rep.  581,  8  Ann.  Oas.  1047,  29  L.  R.  A.  (N.  8.)  298,  108  N.  W, 
267,  holding  that  State  may  impose  upon  railroad  companies  ^safety  de- 
vises for  protection  of  public;  St.  Louis  v.  St.  Louis  etc.  R.  Co.,  228  Mo. 
737,  :L29  S.  W.  699,  holding  that  where  city  granted  right  to  railroad  com- 
pany to  construct  and  maintain  tracks  across  streets,  city  may  impose  con- 
dition that  company  pay  for  bridges  built  by  city  across  tracks;  West- 
port  V.  MulhoUand,  159  Mo.  95,  60  S.  V-  78,  holding  where  defendant 
in  accordance  with  grant  from  county  constructed  street  railroad  on  county 
road  and  subsequently  plaintiff  city,  which  had  ordinance  prohibiting  tear- 
ing up  of  streets  without  permission,  extended  territory  so  as  to  include 
road  in  limits,  defendant  was  liable  for  tearing  up  street  without  permisr 
sion;  Story  v.  Woolverton,  31  Mont.  354,  355,  78  Pac,  590,  Act  Cong. 
1891,  granting  to  Montana  section  of  land  of  former  military  reservation 
to  be  selected  so  as  to  embrace  improvements  thereon  <tid  not  grant  right 
to  use  of  water  of  stream  from  which  government  took  water  by  means 
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of  ditch  across  other  lands;  Cleveland  Terminal  etc.  R.  Co.  v.  State,  85 
Ohio  St.  298,  39  !•.  B.  A.  (N.  S.)  1219,  97  N.  E.  974,  holding  where  State 
granted  land  to  eity  upon  valuable  consideration  for  street  and  other  pur- 
poses, title  will  not  revest  in  State  if  land  is  subsequently  used  for  street 
and  railroad  purposes;  Territory  v.  Long  Bell  Lumber  Co.,  22  Okl.  906, 
99  Pac.  918,  holding  combinations  creating  monopolies  resulting  in  exor- 
bitant prices  constituted  public  nuisance  and  could  be  restrained;  Okla- 
homa City  V.  Shields,  22  Okl.  294,  100  Pac.  572,  holding  assessment  can 
be  made  against  street  railway  company  to  pay  for  improvement  of  street 
between  its  tracks;  State  v«  Portland  General  Electric  Co.,  52  Or.  517,  95 
Pac.  728,  holding  where  corporation  holding  franchise  transferred  it  and 
State  officers  failed  for  many  years  to  do  so,  State  was  noir  estopped  from 
collecting  its  share  of  tolls ;  dissenting  opinion  in  Citizens'  Bank  v.  Parker, 
192  ^.  S.  87,  48  L.  Ed.  367,  24  Sup.  Ct.  186,  majority  holding  bank  ex- 
empted by  charter  from  license  tax  imposed  by  Louisiana  Act  of  1890, 
No.  150;  dissenting  opinion  in  Kean  v.  Calumet  Canal  Co.,  190  U.  S.  499, 
47  L.  Ed.  1153,  23  Sup.  Ct.  677,  majority  holding  patent  from  government 
to  Indiana  in  pursuance  of  swamp-land  act  of  1850,  which  refers  to  offi- 
cial plot  of  survey  and  describes  land  as  "whole  of  fractional  sections" 
therein  enumerated,  conveys  to  extent  of  full  subdivisions  land  under  non- 
navigable  water  on  which  fractional  sections  border;  dissenting  opinion  in 
Word  V.  Southern  Mut.  Ins.  Co.,  112  Ga.  596,  37  S.  E.  902,  majority  hold- 
ing under  Civ.  Code,  §  2110,  mutual  fire  insurance  c<J!hpany  whose  charter 
restricted  it  to  insurance  for  not  more  than  three-fourths  of  value  of  prop- 
erty insured,  company  liable  for  full  amount  of  loss;  dissenting  opinion 
in  Houghton  St.  Ry.  Co.  v.  Laurium  Common  Council,  135  Mich.  623,  98 
N.  W.  396,  majority  construing  street-car  franchise  as  authorizing  con- 
nection with  branch  line;  American  Tobacco  Co.  v.  Missouri  Pac.  Ry.  Co^, 
247  Mo.  459,  157  S.  W.  526,  arguendo. 

The  doctrine  of  the  syllabus  has  been  applied  in  other  cases,  holding  that 
the  licensing  of  a  toll-bridge  does  not  impliedly  prohibit  a  free  bridge  in 
the  same  locality:  Victoria  Co.  v.  Bridge  Co.,  68  Tex.  67,  4  S.  W.  141, 
Fall  V.  Sutter  Co.,  21  Cal.  252,  Fort  Plain  Bridge  v.  Smith,  30  N.  Y.  61, 
Turnpike  Co.  v.  Montgomery  County,  100  Tenn.  422,  423,  427,  45  S.  W.  346, 
.^7;  or  the  subsequent  chartering  of  another  toll-bridge,  Janesville  Bridge 
V.  Stoughton,  1  rtnn.  672;  Shorter  v.  Smith,  9  Ga.  524;  or  of  a  ferry.  Car- 
row  V.  Washington  Toll  Bridge,  Phill.  (N.  C.)  119;  see,  also,  Union  Bridge 
Co.  T.  Spaulding,  63  N.  H.  299.  Similarly  it  has  been  held  that  a  bridge 
franchise  in  the  neighborhood  of  a  prior  ferry  does  not  impair  any  implied 
term  of  the  ferry  grant:  East  Hartford  v.  Hartford  Bridge  Co.,  10  How. 
533,  534,  536,  537,  538,  539,  13  L.  Ed.  527,  528,  529,  530;  Kansas  etc.  Ry. 
F.  Pa3me,  49  Fed.  118,  4  U.  S.  App.  77 ;  Bush  v.  Peru  Bridge  Co.,  3  Ind.  22 ; 
Harrison  v.  Young,  9  Ga.  364;  Piatt  v.  Covington  etc.  Bridge,  8  Bush  (Ky.), 
37;  Collins  v.  Sherman,  31  Miss.  700;  and  that  one  ferry  did  not  prohibit 
the  lieensing  of  a  second.  Mills  v.  St.  Clair  Co.,  8  How.  581,  586,  12  L.  Ed. 
1206,  1208;  Barrington  v.  Neuse  etc.  Ferry,  69  N.  C.  172;  Gibbes  v.  Town 
CouncU  of  Beaufort,  20  S.  C.  217;  Knott  v.  Jefferson  Street  Ferry  Co.,  9 
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Or.  535;  Minturn  v.  Laru^  1  McCall,  376,  379,  Fed.  Cas.  9646.  A  ferry 
franchise  granted  to  a  municipality  may  be  modified  or  revoked  altogether, 
East  Hartford  v.  Hartford  Bridge  Co.,  10  How.  533,  534,  536,  537,  538,  539, 
13  L.  Ed.  527,  528,  529,  530.  But  of  course  a  ferry  franchise  may,  in  terms, 
be  exclusive,  and  in  that  case  there  is  no  room  for  the  application  of  the 
principle  prohibiting  an  implication  of  exdusiveness :  Murray  v.  Menefee, 
20  Ark.  566;  Mills  v.  County  of  St.  Clair,  7  HI.  (2  Gilm.)  228;  Davis  v. 
Police  Jury,  1  La.  Ann.  296 ;  Costar  v.  Brush,  25  Wend.  631.  Under  those 
circumstances  another  ferry,  whether  free  or  for  hire,  is  prohibited  (Aikin 
v.  Western  R.  R.,  20  N.  Y.  380),  and  so,  it  has  been  held,  is  a  toll  bridge 
within  the  limit  of  the  exclusive  ferry  grant  (Mason  v.  Harpers  Perry 
Bridge  Co.,  17  W.  Va.  412).  Other  cases,  again,  present  instances  where 
a  bridge  franchise  contained  a  prohibition  against  the  erection  of  other 
such  structures  within  a  given  distance.  One  such  case,  involving  a  pro- 
hibition against  competitors  within  five  miles,  was  construed  to  mean  five 
miles  measured  along  the  cou:Se  of  the  river:  McLeod  v.  Burroughs,  9  Ga. 
222.  And  elsewhere  this  prohibition  contained  in  toll-bridge  franchises 
has  been  construed  not  to  prevent  the  erection  of  railroad  bridges  within 
the  prescribed  territory:  Lake  v.  Virginia  etc.  R.  R.,  7  Nev.  299;  McLeod 
v.  Savannah  etc.  R.  R.,  25  Ga.  457;  Proprietors  v.  Hoboken  Land  Co.,  13 
N.  j\  Eq.  526;  Thompson  v.  New  York  etc.  R.  R.,  3  Sand.  Ch.  657,  658,  659. 
While  other  authorities  have  construed  a  charter  prohibition  against  a  com- 
peting bridge  AS  prohibiting  merely  individuals  from  erecting  and  not  the 
State  from  incorporating  a  rival  concern:  Chenango  Bridge  Co.  v.  Bing- 
hamton  Bridge,  27  N.  Y.  104, 114, 119  (reversed  in  The  Binghamton  Bridge, 
3  Wall.  75,  18  L.  Ed.  143).  A  Wisconsin  case  denies  such  a  prohibition 
in  a  j^erry  franchise  any  effect  as  a  term  of  a  contract  at  all,  saying  that 
the  phraseology  of  the  statute  did  not  warrant  it:  Chapin  v.  Crusen,  31 
Wis.  214.  And  a  ferry  licensee  at  an  early  day  in  Virginia  has  been  held 
to  have  acquired  no  exclusive  rights  under  a  subsequent  law,  prohibiting 
competitors  within  half  a  mile  thereof,  and  such  law  may  thereafter  be 
repealed :  Belmont  Bridge  v.  Wheeling  Bridge,  138^U.  S.  293,  34  L.  Ed.  969, 
11  Sup.  Ct.  303.  Other  bridge  cases  have  relied  upon  the  principal  case 
in  holding  a  bridge  unlawful  ^hich  did  not  comply  strictly  with  dimen- 
sions prescribed  by  the  enabling  act  (Hannibal  etc.  R.  R.  v.  Packet  Co., 
125  U.  S.  271,  31  L.  Ed.  736,  8  Sup.  Ct.  880) ;  in  holding  that  a  bridge  fran- 
chise, authorizing  piers  in' the  water,  provided  they  do  not  interfere  with 
navigation,  render  the  grantee  liable  if  at  any  subsequent  time  navigation 
is  impaired  by  them  (Dugan  v.  Bridge  Co.,  27  Pa.  St.  309,  67  Am.  Dec. 
466) ;  in  holding  that  a  proviso  in  a  bridge  charter,  authorizing  its  purchase 
by  the  State  at  the  end  of  twenty  years,  did  not  impliedly  prohibit  the 
legislative  right  to  condemn  for  public  use  meanwhile  (Lock  Haven  Bridge 
Co.  V.  Clinton  Co.,  157  Pa.  St.  389,  27  Atl.  730).  So,  also,  it  has  been  held 
that  an  exclusive  ferry  franchise  is  exclusive  only  within  a  reasonable 
distance  (Davis  v.  Police  Jury,  1  La.  Ann.  296).    The  principal  case  is 
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affirmed,  obiter,  in  Attorney  General  v.  Boston,  123  Mass.  469,  respecting 
a  Boston  ferry. 

Several  cases  have  expressly  relied  upon  the  principal  case  in  ruling 
against  any  implication  of  exclusive  rights  in  favor  of  turnpike  companies 
as  against  other  turnpikes  or  railroads  (Douglass  County  Road  Co.  v.  Can- 
jonville  etc.  Road  Co.,  8  Or.  108;  Canyonville  etc.  Road  Co.  v.  Stephenson, 

8  Or.  267;  Clarksville  etc.  Turnpike  Co.  v.  Montgomery  County,  100  Tenn, 
422,  423,  427,  45  S.  W.  346,  347;  Hydes  Ferry  Turnpike  Co.  v.  Davidson 
Co.,  91  Tenn.  294, 18  S.  W.  627;  Salem  etc.  Turnpike  Co.  v.  Lyme,  18  Conn. 
457;  White  River  Turnpike  Co.  v.  Vermont  Central  R.  R.  Co.,  21  Vt.  595), 
or  as  against  private  individuals  (Indian  etc.  Road  v.  Robinson,  13  Cal. 
519;  Bartram  v.  Central  Tp.  Co.,  25  Cal.  287,  288,  289;  Crav^fordsville  etc. 
Turnpike  Co.  v.  Smith,  89  Ind.  295;  Auburn  etc.  Plank  Rd.  v.  Douglass, 

9  N.  T.  452,  454) ;  or  in  favor  of  a  canal  company  against  a  subsequent 
railroad  (Illinois  etc.  Canal  v.  Chicago  etc.  R.  R.,  14  111.  314;  Tuckahoe 
Canal  Co.  v.  R.  R.,  11  Leigh,  73,  ^36  Am.  Dec.  378).  The  principle  holds 
equally  true  between  rival  railroad  companies,  and  a  charter  right  to  con- 
stract  a  railroad  between  certain  points  carries  no  implication  that  the 
State  may  not  grant  a  similar  franchise  to  a  rival  concern-  (Connecting 
Ry.  V.  Union  Ry.,  108  111.  272 ;  Baltimore  etc.  Ry.  Co.  v.  State,  45  Md.  611 ; 
Florida  A.  &  G.  C.  R.  R.  v.  Pensacola  &  G.  R.  R.,  10  Fla.  167;  Collins  v. 
Sherman,  31  Miss.  700)';  and  when\  the  right  granted  is  expressly  made 
exclusive  between  certain  terminal  points,  it  is  not  so  between  intermedin  v 
ate  points  (Delaware  etc.  Canal  Co.  v.  Camden  etc.  R.  R.  Co.,  16  N.  J.  Eq. 
366,  372,  s.  c,  18  N.  J.  Eq.  569) ;  as  to  a  road  crossing  the  first  at  right 
angles  (Richmond  etc.  R.  R.  Co.  v.  Louisa  R.  R.  Co.,  13  How.  81,  14  Ii.  Ed. 
60).  Am  express  company's  charter  does  not  impliedly  prohibit  a  railroad 
from  competing  with  it :  Camblos  v.  Philadelphia  etc.  R.  B.  Co.,  4  Fed.  Cas. 
1102. 

Kot  only  has  the  principle  been  relied  upon  in  thus  denying  to  common 
farriers  monopoly  rights,  but  it  has  been  useful  in  restricting  and  denying 
claims  by  the  railroad  companies  to  exemption  from  taxation  (St.  Louis 
etc.  Ry.  CJo.  v.  Berry,  41  Ark.  520;  Gardner  v.  Hall,  Phill.  (N.  C.)  24; 
Louisville  etc.  R.  R.  v.  State,  8  Heisk.  794;  Commonwealth  v.  Chesapeake 
etc  R.^R.  Co.,  27  Gratt.  348;  State  v.  Petway,  2  Jones  Eq.  398),  and  in  the 
construction  of  a  scheme  for  commutation  of  railroad  taxes  (Chicago  etc. 
R.  R.  Co.  V.  Pfaender,  23  Minn.  222),  although  it  has  elsewhere  been  held 
that  railroad  tax  exemption  extended  to  both  realty  and  personalty  altho'ugh 
the  terms  of  the  exempiioh  would  seem  not  to  demand  this  construction; 
Richmond  ▼•  Richmond  etc.  R.  R.  Co.,  21  Gratt.  614.  So,  also,  it  has  been 
held  that  an  exemption  from  the  exercise  of  the  State  right  to  regulate 
rates  and  fares  will  never  be  implied  from  anything  short  of  an  explicit 
unequivocal  charter  provision :  Ruggles  v.  Illinois,  108  U.  S.  531,  27  L.  Ed. 
815,  2  Sap.  Ct.  836;  Stone  v.  Farmers'  Loan  etc.  Co.,  116  U.  S.  326,  29 
L.  Ed.  e42,  6  Sup.  Ct.  342;  Wells  Fargo  v.  Oregon  Ry.,  8  Sawy.  616,  l6 
Fed.  573,  574;  Georgia  R.  R.  Co.  v.  Smith,  70  Qa.  702;  Atlantic  &  P.  Ry, 
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Co.  V.  United  States,  76  Fed.  192.  A  right  to  levy  tolls  must  be  expressly 
granted  and  will  not  be  implied :  Camden  etc.  R.  R.  Cp.  v.  Briggs,  22  N.  J.  L. 
647.  And  again,  that  a  charter  exemption  from  future  legislation  will  not 
be  conceded  unless  expressly  given  or  by  an  implication  equivalent  thereto : 
Pennsylvania  R.  R.  Co.  v.  Miller,  132  U.  S.  84,  38  L.  Ed.  272,  10  Sup.  Ct. 
37  (affirming  129  Pa.  St.  200).  A  New  York  case  has  held  that  a  turnpike 
franchise  does  not,  by  implication,  prohibit  an  adjoining  owner  from  mov- 
ing his  roadside  fence  back  upon  his  premises,  permitting  evasion  of  the 
tolls,  his  purpose  being  better  access  to  his  outbuildings  (Auburn  etc.  Plank 
Rd.  V.  Douglass,  9  N.  Y.  452,  454);  and  a  Tennessee  case  that  the  privi- 
lege of  erecting  a  toll-gate  within  two  mile^  of  a  town  means  within  two 
miles  but  not  nearer:  State  v.  Clarksville  etc.  R.  R.  Co.,  2  Sneed,  92.  So, 
also,  a  banal  company,  with  a  charter  right  to  tolls  in  enumerated  cases,  is 
impliedly  restricted  from  exacting  tolls  in  others:  Perrine  v.  Chesapeake 
etc.  Canal  Co.,  9  How.  192,  13  L.  Ed.  100,  and  Sturgeon  etc.  Canal  v.  Lea- 
tham,  164  111.  243,  244,  45  N.  E.  424. 

The  rule  has  also  been  cited  and  applied  in  restriction  of  various  other 
railroad  grants:  Bums  v.  Multnomah  R,  R.  Co.,  15  Fed.  185,  8  Sawy.  554, 
and  City  of  Racine  v.  Chicago  etc.  R.  R.  Co.,  92  Wis.  123,  65  N.  W.  858, 
both  construing  a  railway  franchise  along  certain  city  streets,  against  the 
contentions  of  the  railway ;  Richmond  etc.  R.  R.  Co.  v.  Richmond,  26  Gratt. 
96,  holding  that  the  right  to  propel  </ars  by  steam  through  city  streets  is 
not  to  be  implied,  and  may  be  prohibited  by  a  municipality  under  its  char- 
ter; Central  R.  R.  Co.  v.  Collins,  40  Ga.  619,  denying  power  of  a  railroad 
to  acquire  additional  lines;  Piedmont  etc.  Ry.  v.  Spcelman,  67  Md.  285, 
10  Atl.  297,  construing  a  charter  grant  of  a  right  of  way;  McMillan  v. 
Michigan  etc.  R.  R.  Co.,  16  Mich.  102,  93  Am.  Dec.  210,  denying  certain 
claims  to  exemption,  btoed  upon  a  lease  of  the  railroad;  Thorpe  v.  Rut- 
land etc.  R.  R.  Co.,  27  Vt.  147,  152,  62  Am.  Dec.  630,  685,  affirming  State 's 
right  to  compel  railroads  to  maintain  cattle-guards ;  Lake  Shore  etc.  R.  R. 
Co.  V.  Cincinnati  etc.  Ry.  Co.,  30  Ohio  St.  616,  or  to  maintain  watchmen; 
Chicago  etc.  R.  R.  Co.  v.  Joliet  etc.  Ry.  Co.,  105  111.  405,  44  Am.  Rep.  806, 
to  compel  trains  to  stop  on  approacliing  another  railway  crossing;  Packer 
V.  Sunbury  etc.  R.  R.,  19  Pa.  St.  218,  and  South wark  R.  R.  Co.  v.  Phila- 
delphia, 47  Pa.  St.  323,  construing  franchise  to  connect  with  the  X  road, 
along  such  streets  as  deemed  best ;  State  v.  Southern  etc.  R.  R  Co.,  24  TexT 
]27,  forfeiting  corporate  franchises  for  breach  of  condition;  East  etc.  R3'. 
Co.  V.  Rushing,  69  Tex.  314,  6  S.  W.  837,  denying  any  implied  power  to 
consolidate;  Oregon  Ry.  etc.  Co.  v.  Oregonian  Ry.  Co.,  130  U.  S.  26,  32 
L.  Ed.  842,  9  Sup.  Ct.  413,  and  Central  Trans.  Co.  v.  Pullman  Car  Co.,  139 
U.  S.  49,  35  L.-Ed.  65,  11  Sup.  Ct.  484,  denying  implied  power  to  lease; 
Barden  v.  Northern  Pac.  R.  R.  Co.,  154  U.  S.  325,  38  L.  Ed.  1001,  14  Sup. 
Ct.  1037  (reversing  s.  c,  46  Fed.  611),  and  Northern  Pac.  R.  R.  Co.  v.  San- 
ders, 46  Fed.  246,  denying  that  railroad  land  grant  included  mineral  lands ; 
Swann  v.  Jenkins,  82  Ala.  482,' 2  South.  137,  denying  liberal  cbnstruction 
ot  railroad  land  grants;  Jackson  v.  Dines,  13  Colo.  97,  21  Pac.  920,  hold- 
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isg  route  for  a  railway  must  be  laid  within  the  charter  grant;  Pennsyl- 
vania R.  R.  Co.  V.  National  R.  R.  Co.,  23  N.  J.  Eq.  455,  denying  the  right 
of  certain  railroads  under  their  charters  to  join  in  building  a  through  line. 
Other  cases  applying  to  rdle  in  the  construction  of  railway  land  grants 
are:  Dissenting  opinion  in  United  States  Trust  Co.  v.  Atlantic  etc.  R.  R. 
Co.  8  N.  M.  673,  47  Pac.  731 ;  Leavenworth  etc.  R.  R.  Co.  v.  United  States,  92 
U.  S.  740,  23  L.  Ed.  687;  Dubuque  etc.  R.  R.  Co.  v.  Litchfield,  23  How.  88, 

16  L.  Ed.  509;  Rice  v.  Minnesota  etc.  R.  R.  Co.,  1  Black,  380,  17  L.  Ed.  153; 
Atlantic  etc.  R.  R.  Co.  v.  Mingus,  7  N.  M.  371,  375,  34  Pac.  595,  597. 

Under  the  doctrine  laid  down  by  the  syllabus,  a  right  to  take  water  from 
certain  ponds  for  supplying  a  city  will  not  be  construed  as  exclusive  by 
implication  (Rockland  Water  Co.  v.  Camden  etc.  Water  Co.,  80  Me.  562, 
563,  1  L.  R.  A.  393,  394,  15  Atl.  787,  788) ;  an  exclusive  right  acquired  by  \ 

a  water  company  is  exclusive  only  as  to  other  piivate  water  companies, 
and  does  not  forbid  the  creation  of  a  municipal  company  impairing  the 
value  of  the  first  grant  (Lehigh  Water  Co.  v.  Easton,  121  U.  S.  391,  30 
L.  Ed.  1060,  7  Sup.  Ct.  918,  s.  c,  102  Pa.  St.  529,  and  Westerly  Water 
Works  V.  Westerly,  80  Fed.  622) ;  a  statute  authorizing  the  incorporation 
of  municipal  water  companies  authorizes  the  creation  of  more  tha^  one  in 
any  city  (Atlantic  City  Water  Co.  v.  Consumers'  Water  Co.,  51  N.  J.  L. 
422,  17  Atl.  825);  a  municipal  water  company's  charter  is  not  impliedly 
exclusive  (Syracuse  Water  Co.  v.  Syracuse,  116  N.  Y.  178,  6  L.  R.  A.  550, 
22  N.  E.  383;  Matter  of  Brooklyn,  143  N.  Y.  610,  26  L.  R.  A.  275,  38  N.  E. 
986;  Long  Island  Water  Co.  v.  Brooklyn,  166  U.  S.  696,  41  L.  Ed.  1169, 

17  Sup.  Ct.  723,  and  Westerly  Water  Works  v.  Westerly,  80  Fed.  622). 
The  right  of  a  municipality  to  grant  exclusive  water  rights  has  been  denied : 
Thrift  V.  Elizabeth  City,  122  N.  C.  37,  30  S.  E.  351,  and  Long  v.  City  of 
Dulutb,  49  Minn.  287,  32  Am.  St.  Rep.  6M,  51  N.  W.  914. 

The  rule  has  also  been  extended  to  the  construction  of  municipal  char- 
ters, and  it  has  been  held  that  power  to  light  and  take  charge  of  the  city 
streets  did  not  by  implication  exclude  the  State  sovereignty  or  authorize  a 
grant  by  the  town  council  of  exclusive  lighting  rights  on  the  streets  for 
fifteen  yetrs  (Grand  Rapids  etc.  Co.  v.  Grand  Rapids  etc.  Co.,  33  Fed.  668, 
and  Parkersburg  Gas  Co.  v.  Parkersburg,  30  W.  Va.  439,  4  S.  E.  652) ;  nor 
can  a  municipality  grant  exclusive  street  railway  franchises  (Birmingham 
etc.  Ry.  Co.  v.  Birmingham  etc.  St.  Ry.  Co.,  79  Ala.  472;  Indianapolis  etc. 
R.  R.  Co.  V.  Citizens '  R.  R.  Co.,  127  Ind.  391,  8  L.  R.  A.  548,  24  N.  E.  1061 ; 
or  exclusive  omnibus  rights  (Logan  v.  Pyne,  43  Iowa,  525,  22  Am.  Rep. 
262) ;  or  exclusive  ferry  franchises  (Minturn  v.  Larue,  23  How.  437,  16 
L.  Ed.  676) ;  or  exclusive  water  rights  (Thrift  v.  Elizabeth  City,  122  N.  C. 
37,  30  S.  E.  351).  A  statute  providing  that  a  county  seat  shall  be  perma- 
nently located  At  a  certain  town  raises  no  contract  preventing  a  subsequent  * 
change :  Newton  v.  Commissioners  of  Mahoning  County,  100  U.  S.  561,  25 
L  Ed.  712.  By  a  parity  of  reasoning  a  grant  of  franchises  by  the  Stdte 
authority  i^U  not  by  implication  be  so  extended  as  to  confer  rights  within 
the  eostomary  control  of  a  municipality :  Snell  v.  City  of  Chicago,  133  111. 
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439,  8  L.  R.  A.  86S,  24  N.  E.  537.  An  exclusive  horse  railway  franchise 
does  not  prohibit  a  subsequent  cable  franchise:  Omaha  Horse  Ry.  Co.  v. 
Cable  Tramway  Co.,  30  Fed.  328.  A  city  having  authorized  the  laying  of 
gas-pipes  on  its  streets  may  require  their  relocation  where  a  change  in  the 
street  grades  has  rendered  them  an  obstruction  (Roanoke  Gas  Co.  v.  Roan- 
oke, 88  Va.  824,  14  S.  E.  670) ;  or  having  granted  franchises  to  a  gas  com- 
pany, may  thereafter  build  a  plant  of  its  own  (State  v.  Hamilton,  47  Ohio 
St.  71,  23  N.  E.  938);  or  may  require  a  railroad  to  keep  its  tracks  on  a 
city  street  in  such  condition  as  not  to  impair  its  usefulness  to  the  public 
(Moundsville  v.  Ohio  R.  R.  Co.,  37  W.  Va.  104,  20  L.  &.  A.  170,  16  S.  E. 
518) ;  or  increase  the  license  tax  on  street-cars  when  not  prevented  by  an 
inviolable  charter  (Union  Passenger  Ry.  Co.  v.  Philadelphia,  101  U,  S.  540, 
M  25  L.  Ed.  915).    The  doctrine  is  also  affirmed  in  St.  Louis  v.  St.  Louis  Gas- 

light Co.,  5^0.  App.  504,  505,  construing  an  exclusive  municipal  lighting 
contract.  And  in  City  of  St,  Louis  v.  Missouri  R.  R.  Co.,  13  Mo.  App.  531, 
the  doctrine  is  relied  upon  in  resolving  an  ambiguity  in  a  municipal,  con- 
tract against  the  railroad,  claiming  an  exemption  from  the  duty  of  road 
repairs  under  its  terms.  The  principle  is  also  relied  upon  in  Raddiff  v. 
Mayor  of  Brooklyn,  4  N.  Y.  206,  53  Am.  Dec.  365,  holding  city  may  change 
grade  or  streets  though  it  injure  plaintiff's  property;  City  of  Pontiac  v. 
Carter,  32  Mich.  170,  holding  same,  and  remarking  that  individual  must 
take  the  chance  of  consequential  injury  from  change  in  existing  laws. 

Aside  from  the  railroad  cases  considered  above,  claims  to  tax  exemption 
have  been  subjected  to  the  rule  of  strict  construction  in  citing  cases. re- 
specting an  educational  institution  (Morgan  v.^  Cree,  46  Vt.  790,  14  Am. 
Rep.  653,  and  Trustees  of'  Phillips  Exeter  Academy  v.  Exeter,  58  N.  H. 
307,  42  Am.  Rep.  590) ;  a  theological  seminary  (People  ex  rel.  Kochersper- 
ger  V.  Chicago  Theological  Seminary,  174  111.  180,  51  N.  E.  198);  ferries 
(Wiggins  Ferry  Co.  v.  East  St.  Louis^  107  U.  S.  371,  27  L.  Bd.  422,  2  Sup. 
Ct.  261) ;  and  banks  (Gordon  v.  Mayor  etc.  of  Baltimore,  5  Gill,  238,  and 
Bank  of  Pennsylvania  v.  Commonwealth,  19  Pa.  St»  154).  A  bank  whose 
stock  is  exempted  may  still  be  taxed  under  this  rule  as  to  its  property  and 
its  dividends  (State  v.  Petway,  2  Jones  Eq.  405),  but  see  Attorn^  General 
V.  Bank  of  Charlotte,  4  Jones  Eq«  290.  Dissenting  opinion  in  State  ex  rel. 
Da  Ponte  v.  Board  of  Assessors,  35  La.  Ann.  667,  majority  holding  foreign 
bonds  unassessable.  In  Redemptorist  Fathers  v.  Boston,  129  Mass.'  180, 
a  claim  to  tax  exemption  of  church  property  was  denied  under  the  doc- 
trine of  strict  construction.  The  Supreme  Court  of  Ohio  struggled  long 
and  earnestly  against  the  doctrine  that  the  legislature  may  under  any  cir- 
cumstances grant  exemptions  from  taxation,  and  relied  extensively  upon 
the  doctrine  of  this  case  to  sustain  their  contention  (Debolt  v^  Ohio  Life 
•  Ins.  Co.,  1  Ohio  St.  574,  636 ;  Toledo  Bank  v.  Bond,  1  Ohio  St.  682 ;  Matheny 
V.  Golden,  5  Ohio  St.  374;  Sandusky  City  Bank  v.  Wilbor,  7  Ohio  St.  498), 
although  the  national  Supreme  Court  has  steadily  refused  to  countenance 
the  proposition.    The  rule  t>f  the  principal  case  is  also  relied  on  in  ^uphold- 
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in^  power  of  a  mtimcipality  to  tax  its  own  stock:  Jenkins  v.  Charleston, 
5  S.  C.  393,  22  Am.  Bep.  17. 

In  other  cases  the  principle  has  been  applied  in  holding  that  the  grant 
of  lands  under  and  around  a  navigable  stream  implies  no  intent  to  dis- 
eontinue  the  public  right  of  way  therein  (Connecticut  River  Lumber  Co. 
V.  Olcott  Falls  Co.,  66  N.  H.  380, 13  L.  R.  A.  832,  21  Atl.  109*2,  and  Thomp- 
son V.  Androscoggin  River  Imp.  Co.,  58  N.  H.  110) ;  in  denying  that  a 
Federal  grani  of  donation  lands  along  the  Columbia  River  extended  to 
the  thread  of  the  stream  (Shively  v.  Bowlby,  152  U.  S.  IQ,  38  Ji  ISd.  335, 
14  Sup.  Ct.  551) ;  in  holding  that  a  charter  right  to  construct  a  dam  across 
a  stream- did  not  exempt  the  corporation  from  a  subsequent  statute  requir- 
ing the  construction  of  a  fishway  (Holyoke  Co.  v.  Lyman,  15  Wall.  512, 
21  L.  Ed.  187,  afiirming  104  Mass.  449,  6  ^1^.  Rep.  250) ;  that  a*  corpora- 
tion with  wharf  franchises  had  no  implied  power  to  transfer  them  (Morris 
Canal  etc.  Co.  v.  Central  R.  R.  Co.,  16  N.  J.  Eq.  436) ;  that  a  cotton  weigh- 
ing incorporation  had  no  exclusive  rights  under  its  charter  (Gaines  v. 
Coates,  51  Miss.  342) ;  that  a  company  authorized  to  erect  wharves,  etc., 
in  a  harbor  had  no  implied  right  to  restrain  the  diversion  of  waters  cus- 
tomarily flowing  thereinto  (La  Plaisance  Bay  Haroor  Co.  v.  Monroe,  Walk. 
Ch.  (Mich.)  169) ;  that  port  wardens  had  no  exclusive  right  to  act  as  sur- 
veyors (Tyack  v.  Brumley,  1  Barb.  Ch.  527,  548,  549,  4  Edw.  Ch.  266).  A 
grantee  of  public  land  on  which  is  a  dam  causing  the  overflow  of  adjoin- 
ing land  has  no  light  to  maintain  the  dam  after  such  adjoining  lands  are 
taken  by  other  settlers :  Wilcoxon  v.  McGhee,  12  111.  386,  54  Am.  Dec.  410. 
The  principle  is  relied  upon  in  an  Iowa  case  involving  a  legislative  for- 
feiture of  certain  corporate  franchises,  refusing  to  examine  into  the  truth 
of  the  facts  upon  which  the  forfeiture  was  based:  Miners'  Bank  v.  United 
States,  1  G.  Greene,  562.  Elsewhere  it  is  relied  upon  generally,  in  con- 
struing various  land  grants  (McManus  v.  Carmichael,  3  Iowa,  38;  Slidell 
V.  Grandjean,  111  U.  S.  437,  28  L.  Ed.  830,  4  Sup.  Ct.  487;  Missionary 
Society  of  M.  E.  Church  v.  Dalles,  107  U.  S.  343,  27  L.  Ed.  547.  2  Sup.  Ct. 
677;  Hancock  v.  McKinney,  7  Tex.  445;  Dubuque  etc.  R.  R.  Co.  v.  Litch- 
field, 23  How.  88,  16  L.  Ed.  509;  Rice  v.  Minnesota  etc.  R.  R.  Co.,  1  Black, 
380,  17  L.  Ed.  153);  in.  construing  a  statute  allowing  a  county  clerk  cer- 
tain credits  (In  re  Green's  Estate,  4  Md.  Ch.  355) ;  in  considering  pro- 
vision permitting  substitutes  in  military  service  (Burroughs  v.  Peyton,  16 
Gratt.  494) ;  in  denying  that  the  tenure  of  a  public  official  is  protected  by 
contract  (Butler  v.  Pennsylvania,  10  How.  417,  13  L.  Ed.  479) ;  in  constru- 
ing articles  of  incorporation  as  to  increase  in  capital  stock  (Ross-Meehan 
Brake  etc.  Co.  v.  Southern  Malleable  Iron  Co.,  72  Fed.  962),  remarking  that 
the  principle  of  construction  applies  to  such  articles  as  fully  as  to  a  statu- 
tory charter;  in  denying  to  a  trust  company,  banking  powers  under  its 
charter  (State  ex  rel.  Crow  v.  Lincoln  Trust  Co.,  144  Mo.  587,  46  S.  W. 
59S) ;  in  denying  that  phraseology  of  act  fixing  county  seat  forbade  its 
ever^being  changed  (Newton  v.  Board  of  Commrs.,  26  Ohio  St.  626);  in 
III— 1« 
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construing  an  act  respecting  riparian  owners  (Providence  Steam  Engine 
Co.  V.  Providence  Steamship  Co.,  12  R.  I.  356,  34  Am.  Rep.  654) ;  State  ▼. 
Real  Estate  Bank,  5  Ark.  599,  41  Am.  Dec.  112,  Talmadge  v.  North  Ameri- 
can Coal, etc.  Co.,  3  Head,  343,  Pearsall  v.  Great  Northern  Ry.  Co.,  161 
U.  S.  664,  40. L.  Ed.  844,  16  Snp.  Ct.  709,  arguendo;  Cumberland  Tel.  Co. 
V.  United  Electric  Ry.  Co.,  42  Fed.  ^83,  12  L.  R.  A.  550,  and  Hooker  v.  New 
Haven  etc.  Co.,  15  Conn.  321,  respecting  a  canal  company's  franchises; 
Columbus  Water  Works  v.  Columbus,  48  Kan.  110,  l5  L.  R.  A.  359,  28  Pac. 
1101,  respecting  power  of  municipal  corporations  to  make  contracts  for 
long  periods;  County  of  Johnson  v.  Wood,  84  Mo.  509,  as  to  construction 
of  contracts  in  general;  Chosen  Freeholders  v.  State,  24  N.  J.  L.  728,  re- 
specting regulation  of  f ferry  rates;  Monongahela  Nav.  Co.  v.  Coons,  6  Watts 
&  S.  113,  as  to  mill-dam  licenses;  Kerr  v.  WooUey,  3^ Utah, '465,  24  Pac. 
834,  as  to  taxation  of  corporations ;  Ex  parte  Hunter,  2  W,  Va.  179,  as  to 
grants  of  public  office ;  Hewitt  v^  New  York  etc.  R.  R.  Co.,  12  Blatohf .  462, 
Fed.  Cas.  6443,  repealing  tax  exemption;  Saginaw  Gas  Co.. v.  City  of  Sagi- 
naw, 28  Fed.  532,  arguing  jurisdictional  question ;  Mayor  etc.  of  Baltimore 
V.  Board  of  Police,  15  l^ld.  390,  391,  466,  74  Am.  Dec.  687,  on  legislative 
right  to  appoint  municipal  police;  Ex  parte  Tate,  39  Ala.  267,  upholding 
act  requiring  all  citizens  to  bear  arms ;  Washington  etc.  Turnpike  v.  State, 
39  Md.  292,  forfeiting  turnpike  franchises  for  nonuser;  Grant  v.  Leach, 
20  La.  Ann.  332,  96  /Am.  Dec.  408,  construing  an  exclusive  canal  grant; 
Dow  i.  Northern  R.  R.  Co.,  67  N.  H.  48,  52,  36  Atl.  534,  J36,  affirming  rule 
in  annulling  a  railroad  lease;  United  States  v.  San  Pedro  etc.  Co.,  4  N.  M., 
295  (313),  17  Pac.  407,  affirming  rule  in  holding  a  Mexican  grant  did  not 
include  mineral  lands;  Gray  v.  Monongahela  Nav.  Co.,  2  Watts  &  S.  160, 
37  Am.  Dec.  502,  holding  additional  franchises  do  not  release  subscriber 
to  corporate  stock;  Shollenberger  v.  Brinton,  52  Pa.  St.  93,  On  question  of 
legal  tender;  Rundle  v.  Delaware  &  R.  Canal,  1  WalL  Jr.  299,  Fed.  Cas. 
12,139,  construing  canal  privileges;  City  of  Clinton  v.  Cedar  Rapids  etc. 
R.  R.  Co.,  24  Iowa,  475,  affirming  plenary  legislative  power  over  municipal 
corporations;  People  ex  rel.  Robertson  v.  Van  Gaskin,  5  MonlT  374,  6  Pac. 
38,  and  over  public  officials;  Crescent  City  Gas  Co.  v.  New  Orleans  Gas 
Co.,  27  La.  Ann.  148,  arguendo,  on  question  of  municipal  gas  company's 
rights ;  East  Saginaw  Mfg.  Co.  v.  East  Saginaw,  19  Mich.  275.  285,  2  Am. 
Rep.  86,  93,  upholding  act  repealing  gratuity  offered  to  encourage  manu- 
facture of  salt,  and  remarking  that  individuals  relying  upon  existing  laws 
take  the  risk  of  loss  by  their  change;  Esser  v.  Spaulding,  17  Nev.  301,  30 
Pac.  898,  upholding  law  changing  (certain  county  money  from  general  to 
salary  fund.  Cited  also  in  obiter  discussion  of  Dartmouth  College  doc- 
trine in  Laurel  Fork  etc.  R.  R.  Co.-  v.  West  Virginia  Trans.  Co.,  25  W.  Va, 
354.  « 

Distinguishing  and  qualifying  cases.  But  notwithstanding  this  rule^  the 
right  to  bridge  a  navigable  stream  may  be  anjmplied  term  of  a  railroad 
charter  (Hughes  v.  Northern  Pacific  R.  R.  Co.,  9  Sawy.  322,  18  Fed.  113) ; 
and  power  to  locate  tracks  upon  a  street  may  be  implied  from  right  to  con- 
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struct  a  road  within  a  city,  6n  the  ground  that  whatever  is  necessary  to 
the  enjo3mient  of  the  thing  granted  is  implied  (Tennes^e  etc.  R.  R.  Co. 
Y.  Adamf,  3  Head,  598) ;  no/  does  the  principal  case  justify  the  impair- 
ment of  a  grant  of  land  for  a  wharf,  by  a  subsequent  grant  farther  out, 
rendering  the  first  valueless  (Crocker  v.  New  York,  15  Fed.  409,  21  Blatchf . 
202) ;  corporate  stock  has  been  held  exempt  from  taxation  under  an  exemp- 
tion of  the  corporation  (State  v.  Bentley,  23  N.  J.  K  538).  So  also  it  has 
been  held  that  a  condition  for  a  forfeiture  in  favor  of  the  State  is  also 
to  be  construed,  strictly,  and  that  a  State  contract  respecting  an  educa- 
tional institution  should  be  liberally  interpreted  to  effect  the  legislative 
intent  (Kiefer  v.  German  American  Seminary,  46  Mich.  639) ;  where  valu- 
able consideration  has  been  paid  for  the  privilege  granted,  the  rule  does 
not  apply  with  full  force  (Langdon  v.  Mayor,  93  N.  Y.  146;  but  see  Der- 
mott  V.  State,  99  N.  Y.  107, 1  N.  E.  244) ;  other  cases  affirm  that  legislative 
grants  of  land  are  to  be  liberally  construed,  and  follow  that  rule;  Hyman 
V.  Read,  13  CaJ.  452,  454,  455,  457,  and  Robertson  v.  Smith,  1  Mont.  415. 
The  opinion  of  Baldwin,  J.,  is  relied  upon  to  maintain  an  exemption  from 
taxation  of  donation  lands  given  to  soldiers,  in  dissenting  opinion  in  Coney 
V.  Owen,  6  Watts,  438.  The  rule  does  not  apply  where  there  is  no  real 
doubt  as  to  the  legislative  meaning :  Hagan  v.  Campbell,  8  Port.  34,  33  Am. 
Dec.  276.  The  case  is  distinguished  as  generally  inapplicable  in  State  v. 
Phalen,  3  Harr.  (Del.)  464;  Piqua  Branch  Bank  v.  Knoop,  16  How.  388, 
14  L.  Ed.  986,  and  Ohi<rLife  Ins.  Co.  v^ebolt,  16  How.  429,  430,  435,  14 
L  Ed.  1002,  1003,  1005,  holding  a  charter  exemption  from  taxation  in- 
riolable  (but  see  dissenting  opinions,  pp.,  409,  413,  14  L.  Ed.  994,  996,  ^nd 
p.  442,  14  L.  Ed.  100) ;  Planters'  Bank  v.  Sharp,  6  How.  331,  12  L.  Ed.  460, 
where  bank  was  allowed  by  its  charter  ''to  discount  bills  of  exchange  and 
notes,"  a  subsequent  State  law  making  it  unlawful  for  any  bank  to  trans- 
ffer,  by  indorsement,  any  note  is.  in  conflict  with  the  Federal  Constitutioh ; 
dissenting  opinion  in  McLeod  v.  Susquehanna  A.  &  G.  R.  R.  Co.,  25  Ga.  724, 
majority  refusing  to  grant  injunction  or  decree  damage  where  a  railroad 
bridge  was  constructed  within  limits  granted  exclusively  to  toll-bridge  com- 
pany; Southwest  Missouri  Light  Co.  v.  Joplin,  113  Fed.  823,  holding  city 
ordinance  providing  for  erection  of  electric  light  works  in  competition  with 
electric  light  company,  in  violation  of  implied  terms  of  contract  made  by 
prior  ordinance  granting  franchises  to  company  for  term,  is  law  impairing 
contracts;  Trimble  V.  Seattle,  64  Wash.  106,  116  Voa.  649,  holding  leased 
tide-lands  liable  for  expenses  of.  municipal  improvements. 

Criticised  in  Armington  v.  Bamet,  15  Vt.  761,  752,  40  Am.  .Dec.  708;  709^ 
affirming  right  to  take  franchises  under  eminent  domain. 

Limitation  of  fishery  grants^    Note,  8  Am.  D6c.  242. 

Extent  of  riparian  grants.    Note,  4  Am.  Dec.  1&9. 

Ferry  and  bridge  franchises.     Note,  26  Am.  Rep.  293. 

What  constitutes  disturbance  of  ferry.    Note,  Ann.  (laa.  1916B>  1207^     ^ 
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/ 
Establishment,  regulation  and  protection  o£\  ferries.    )fote.  59  L.  B.  A. 
538,  547.   /  ' 

Ferry  franchise  and  interference  therewith.    Note,  12  E.  B.  0:  163, 
164. 

Rights  and  duties  of' toll-bridge  proprietors.    Note,  58  L.  B.  A.  156, 
165. 

Pi^esumption  against  statutory  authority  to  commit  oiuisance.    Note, 
70L.  B.A.  580. 

Strict  construction  of  grant  by  government.    Note,  8  E.  R.  0.  230. 
Construing  grants  from  government  strictly  in  its  favor.    Note,  23 
E.  B.  0.  737. 

f 

Doctrine  that  the  legislature  may  hind  the  State  by  contract  and  that 
franchises  are  such  contracts  Is  recognized  hut  not  expressly  laid  down  In  tUa 

case.! 

Approved  in  State  ex  rel.  Fullerton  v.  Des|  Moines  Ciiy  Ry.  Co.,  136 
Iowa,  705,  109  N.  W.  872,  use  of  city  streets  for  street  railway  involves 
franchise  within  lOode  provisions  for  civil  action  in  name  of  State  against 
anyone  unlawfully  holding  or  exercising  any  public  office  or  franchise ;  Ohio 
Life  Ins.  Co.  v.  Debolt,  16  How.  429,  14  L.  Ed.  1003,  holding  nothing  in  act 
of  incorporation,  or  in  subsequent  legislation,  exempting  company  from 
operation  of  act  taxing  banks  and  bank  stock  the  same  as  other  property; 
Jefferson  Branch  Bank  v.  Skelly,^  Black,  446,  17  iL  Ed.  178,  a  bank  char- 
ter exempting  bank  from  taxation  is  a  contract  which  cannot  be  rescinded 
by  a  subsequent  legislative  act;  Mayor  v.  Rodgers,  10  Ala.  49,  privileges 
and  immunities  conferred  by  act  of  legislature  on  a  foreign  corporation 
cannot  be  invaded  by  order  of  the  court  of  revenue  and  rdads;  Tennessee 
&  Coosa  R.  R.  Co.  v.  Moore,  36  Ala.  386,  mandamus '  will  lie  to  compel 
Governor  to  perform  his  ministerial  duty  in  loaning  money  iii  accordance 
with  act  of  legislature;  State  v.  County  Court,  19  Ark.  367,  act  providing 
for  the  sale  and  reclamation  of  swamp-land  and  exempting  the  same  from 
taxation  is  a  contract;  State  O.  &  N.  H.  R.  R.  Co.  v.  Dou^ass,  34  N.  J.  L. 
85,  corporation  taxable  in  form  prescribed  by  charter;  Costar  v.  Brush,  25 
Wend.  631,  grant  of  exclusive  ferry  privileges  binding  upon  corporation 
and  the  public;  dissenting  opinion  in  Chenango  Bridge  v.  Binghampton 
Bridg£,  27  N.  Y.  113,  majority  refusing  to  hold  a  bridge  franchise  exclusive ; 
Rockland  Water  Co.  y.  Camden  Water  Co.,  80  Me.  661,  15  Atl.  787,  argu- 
endo ;  Supervisors  of  Stafford  County  v.  Luck,  80  Va.  227,  act  empowering 
supervisors  to  build  bridge  is  simply  a  grant  of  privileges  for  public  pur- 
poses and  contains  none  of  the  elements  of  a  contract. 

Retrospective  State  statutes,  even  though  divesting  vested  rights,  infringe 
no  Federal  limitations,  unless  Uiey  he  ex  post  facto  or  impair  the  ohlii^ation 
of  a  contract. 

Approved  in  Kentucky  Union  Co.  v.  Commonwealth  of  Kentucky,  219 
_     U.  S.  153,  55  L.  Ed.  155,  31  Sup.  Ct.  171,  holding  that  laws  of  retroactive 
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character  imposing  taxes  and  providing  for  their  collection  were  not  ex  post 
facto  laws  within  meaning  of  Federal  Constitution ;  Orr  v.  Gilman,  183  U.  8. 
2^,  46  L.  £d.  201,  22  Sup.  Ct.  216,  upholding  New  York  transfer  tax  law 
for  taxation  of  exercise  of  power  of  appointment  derived  from  disposition 
of  property,  made  either  before  or  after  passage  of  act,  as  though  property 
belonged  absolutely  to  donee  of  power  and  had  been  devised  by  him  by 
will;  Diamond  State  Iron  Co.  v.  Husbands,  8  Del.  Ch.  226,  68  Atl.  246, 
holding  statute  cannot  retrospect  so  as  to  take  away  vested  right ;  Jackson 
Hill  Coal  etc.  Co.  v.  Board  of  Commrs.,  181  Ind.  339, 104  N.  E.  408,  uphold- 
ing act  permitting  recovery  of  taxes^  erroneously  assessed  after  bar  of 
statute  of  limitations ;  Edworthy  v.  Iowa  Building  &  Loan  Assn.,  114  Iowa, 
223,  86  N.  W.  316,  holding  where,  by  curative  act,  defense  of  usury  to  cer- 
tain loans  of  building  and  loan  associations  was  removed,  such  act  did  not 
repeal  usury  laws  as  to  such  loans,  and  repeal  of  curative  act  left  usury  law 
in  force;  Butler  v.  Palmer,  1  Hill,  329,  permitting  a  redemption  statute 
reducing  the  time  allowed  for  redemption  from  foreclosure  sale  to  operate 
retrospectively;  Burch  v.  Newbury,  10  N.  Y.  392,  holding  that  law  allowinj^ 
appeal  after  prescribed  time  had  expired  infringed  no  Federal  limitation; 
WUson  V.  Hardesty,  1  Md.  Ch.  68,  similarly,  that  usury  law  retrospecting 
upon  prior  contracts  was  not  invalid  on  Federal  grounds;  State  ex  rcl. 
Howell  V.  Echeveria,  33  La.  Ann.  714,  715,  upholding  retrospective  provi- 
sion of  the  State  Constitution  respecting  eligibility  to  public  office;  State 
ex  rel.  Folsom  Bros.  v.  Mayor  etc.  of  New  Orleans^  32  La.  Ann.  715,^ 
upholding  State  constitutional  provision  limiting  amount  of  taxes  leviable 
by  a  city  as  infringing  no  Federal  limitation;  Myers  v.  Mitchell,  20  La. 
Ann.  534,  upholding  retrospective  constitutional  provision  taking  away  a 
right  of  appeal  which  had  previously  accrued ;  Reed  v.  Beall,  42  Miss.  488, 
upholding  retrospective  law  imposing  an  additional  tax;  Stone  v.  Bassett, 
4  Minn.  307,  affirming  validity  of  State  law  ^respecting  possession  of  mort- 
f^aged  premises  by  mortgagee,  as  retroactively  applied;  Tilton  v.  Swift, 
40  Iowa,  80,  holding  law  may  retrospect  which  permits  court  to  receive 
verdict  and  enter  judgment  after  the  term ;  Bass  v.  Mayor  etc.  of  Columbus, 
30  Ga.  851,  and  Bridgeport  v.  Housatonic  etc.  R.  R.  Co.,  15  Conn.  497,  both 
eollecting  authorities  and  upholding  statutes  ratifying  municipal  subscrip- 
tions to  railroi^ds;  Hardeman  v.  Downer,  39  Ga.  436,  upholding  homestead 
and  exemption  law,  though  retroactive;  Eastman  v.  County  of  Clackamas, 
12  Sawy.  624,  32  Fed.  31,  holding  statute  retroacting  upon  a  right  of  action 
for  tort  infringes  no  Federal  limitation;  Hewitt  v.  New  York  etc.  R.  R. 
Co.|  12  Blatchf.  462,  Fed.  Cas.  6443,  holding  exemption  from  taxation  in 
an  amendable  charter  might  be  repealed;  Ex  parte  Hull,  12  Fed.  Cas.  854, 
holding  bankruptcy  law  may  retrospect ' to  release  prior  debts;  McAfee  v. 
Covington,  71  Ga.  274,  61  Am.  Rep.  265,  holding  homestead  exemption  law 
might  retroact  on  remedies  obtaining  upon  a  judgment  for  a  tort ;  Baugher 
V.  Nelson,  9  Gill.  305,  52  Am.  Dec.  698,  and  Danville  v.  Pace,  25  Gratt.  10, 
18  Am.  Bep.  669,  both  upholding  retroiictive  ope^atjlon  of  a  law  respecting 
usury;  Matheny  v.  Golden,  5  Ohio  St.  386,  and  Sandusky  City  Bank  v. 
Wilbor^  7  Ohio  St.  498,  both  holding  tax  law  may  retroact  upon  corporations 
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previously  endowed  with  tax  exemption  under  irropealable  charters;  Miles 
V.  King,  5  S.  C.  150,  as  to  act  for  re-recording  destroyed  records ;  McLure 
V.  Melton,  24  S.  C.  570,  58  Am.  Rep.  278,  upholding  retroactive  operation 
of  law  a^  to  priority  of  payment  out  of  decedent's  effects ;  Bender  v.  Craw- 
ford, 33  irex.  751,  7  Am.  Rep.  272,  affirming  retroactive  limitation  law;  City 
of  New  Orleans  y^  New  Orleans  etc.  R.  R.  Co.,  35  La.  Ann.  682,  construing 
State  constitutional  provision  prohibiting  retrospective  laws;  Commercial 
Bank  v.  Nolan,  7  How.  (Miss.)  525,  affirming  rule  in  discussii^  corporate 
charter  provision  as  to  usury;  Wilder  v.  Lumpkin,  4  Ga.  218,  affirming  rule 
but  declining  to  give  a  statute  retroactive  operation;  dissenting  opinion  in 
Treadway  v.  Schnauber,  1  Dak.\Ter.  271  (283),  46  N.  W.  476,  majority 
holding  acts  at  a  special  unauthorized  session  of  the  legislature  null  and 
void;  Carpenter  v.  Pennsylvania,  17  How.  463, 15  L.  Ed.  129,  Hart  v.  State, 
40  Ala.  38,  88  Am.  Dec.  756,  In  re  Mechanics'  Society,  31  La.  Ann.  631,  and 
Anderson  v.  Baker,  23  Md.  566,  all  respecting  ex  post  facto  laws ;  Scott  v. 
,  Duke,  3  La.  Ann.  253,  respecting  the  remedy  on  contracts  as  distinct  from 
the  obligation ;  Forster  v.  Forster,  129  Mass.  566,  collecting  numerous  cases 
respecting  retrospective  laws;  dissenting  opinion  in  Rich  v.  Flanders,  39 
N.  H.  386,  the  Constitution  of  New  Hampshire  prohibiting  retrospective 
lawd ;  Curtis  v.  Renneker,  34  S.  C.  485,  ai^endo. 

Effect  of  statutes  to  defeat  or  preserve  pending  civil  actions.    Note, 
14  L.  R.  A.  721. 

Legislative  power  to  defeat  contingent  interests.    Note,  19  L.  R.  A. 
247. 

Oorporatioiui  bave  only  sncli  powers  as  are  expf essty  conferred  upon  them 
by  charter. 

Cited  in  Perrine  v.  Chesapeake  etc.  Canal,  9  How.  184,  13  L.  Ed.  97, 
limiting  toll  privileges  of  canal  company  to  those  expressly  granted;  State 
V.  Jersey  City,  34  N.  J.  L.  432,  annulling  an  ordinance  giving  city  alder- 
men salaries,  as  not  authorized  by  city  charter;  City  of  Selma  v.  Mullen, 
46  Ala.  414,  construing  municipal  charter. 

If  bridge,'  maintained  by  chartered  company,  Is  Insufficient  to  accommodate 
public,  legislature  would  have  power  to  make  suitable  provision,  upon  remun- 
erating company  for  property  taken  or  damage  Inflicted. 

Approved  in  United  States  v.  Sargent,  162  Fed.  89,  89  C.  C.  A.  81,  hold- 
ing exercise  of  right  of  eminent  domain  is'  subject  to  jiro vision,  requiring 
payment  of  compensation ;  Old  Colony  R.  R.  Co.  v.  Framingham  Water  Co., 
153  Mass.  563, 13  L.  R.  A.  834,  27  N.  E.  662,  holding  legislature  may  author- 
ize water  company  to  take  property  ^f  railroad  company  for  pumping  sta- 
tion; Enfield  Toll  Bridge  Co.  v.  Hartford  etc.  R.  R.  Co.,  17  Conn.  59,  42 
Am.  Dec.  721,  railroad  could  not  be  authorized  to  construct  bridge  to  the 
damage  of  bridge  company's  exclusive  franchise,  without  making  compen- 
sation; West  River  Bridge  Co.  v.  D\x,  6  How.  540,  542,  543,  12  L.  Ed.  548, 
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549,  550,  coneuiring  in  view  that  a  bridge  franchise  is  subject  to  the  right 
of  eminent  domain. 

eminent  domain,  eompensation.    Note,  7  Am.  Dec.  534. 

Condemnation  of  property  of  corporations  under  power  of  eminent 
domain,  what,  if  any,  property  may  be  taken.  Note,  9  Am.  St.  Rep. 
140.  i 

What  uses  justify  exercise  of  power  of  eminent  domain.  Note,*  22  Am. 
Dec.  687. 

Bxercise  of  eminent  domain  for  logging  or  other  private  railroad. 
Note,  1  L.  R.  A.  (N.  S.)  970. 

It  is  the  exclusive  province  of  a  Jury  tc^  assess  the  amount  of  compensation 
for  property  taken  under  t^  right. 

Approved  in  Newburyport  Water  Co.  v.  City  of  Newburjrport,  103  Fed. 
586,  holding  where  city  under  statute  voted  to  supply  itself  with  watfer 
and  later  statute  was  passed  obliging  city  to  purchase  plaintiif's  works 
before  proceeding  to  supply  itself  with  water  if  plaintiff  desired  to  sell, 
there  was  no  taking  without  due  process  of  law;  Monongahela  Nav.  Co. 
V.  United  States,  148  U.  S.  327,  87  L.  Bd.  468,  13  Sup.  Ct.  626,  holding 
Congress  had  no  right  to  determine  measure  of  compensation  for  property 
condemned. 

Distinguished  in  United  States  v.  Cooper,  9  Mackey  (D.  C),  131,  up- 
holding ^t  of  Congress  of  1890,  providing  for  condemnation  of  land  for 
public  uses  and  providing  that  values  fixed  by  commission  created  thereby 
are  not  to  be  paid  unless  President  decide  they  are  reasonable;  Russell  v. 
Mayor,  2  Denio,  471,  authority  to  order  destruction  of  building  to  p;revent 
spreading  of  fire  not  a  grant  of  right  of  eminent  domain,  and  not  within 
constitutional  provision  requiring  compensation. 

The  evil  which  the  inhibition  against  violating  the  obligation  of  con- 
tracts was  intended  to  prev«it  is  found  in  the  history  of  the  Bevolution. 
l>iiilng  that  period  the  mode  of  payments  of  contracts  was  altered  by  law,  and 
so  far  was  this  interference  of  legislation  carried,  that  confidence  was  well- 
ni^li  destroyed. 

Cited  in  Peerce  v.  Kitzmiller,  19  W.  Va.  573,  holding  constitutional  pro- 
irision  that  no  person  shall  be  liable  in  any  proceedhig  founded  upo^  judg- 
ment or  decree  rendered  because  of  act  done  in  prosecution  of  the  lie- 
bellioii  does  not  impair  obligation  of  contract. 

It  is  only  when  legislation  acts  upon  contracts  as  distinct  from  vested 
rights  that  the  prohibition  against  impairing  the  obligation  of  contracts  is 
infzinged.  I 

Approved  in  State  v.  Clement  Nat.  Bank,  84  Vt.  190,  Ann.  Gas.  1912D, 
22,  78  Atl.  953,  upholding  Pub.  Stats.  804r-820,  taxing  national  bank  de-* 
posits  bearing  interest;  Cook  v.  Gray,  2^oust.  469,  81  Am.  Dec.  188,  hold- 
ing obligation  of  recognizance  of  special  bail,  not  impaired  by  a  sub* 
sequent   statute^  repealing  provision  requiring  afiidavit  of  fraud  before 
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capias  could  be  issued  upon  judgment  recovered  by  nonresident;  Wilson 
V.  Jenkins,  72  N.  C.  8,  act  repealing  act  providing  for  the  payment  of  the 
public  debt  does  not  impair  the  obligation  of  contracts;  Plankroad  Co.  v. 
Hustedy  3  Ohio  St.  583,  provision  in  charter  that  corporation  "shall  be 
forever  wholly  exempt  from  taxation/'  exempts  from  taxation  under  au- 
thority of  existing^laws  only;  Calhoun  v.  Calhoun,  2  S^  C.  301,  it  is  no 
breach  of  a. warranty  of  title  contained  in  bill  of  sale  of  slaves  that  they 
were  a/terward  liberated  by  the  government. 

V  The  effect  of  s|;atutes  making  pre-existing  contracts  ill^^l.    Note, 

^  120  Am.  St.  Rep.  472. 

^  Corporate  taxation  as  affected  by  contract  clause  in  Federal  Consti- 

tution.  .Note,  60  L.  R.  A.  68. 

Supj^eme  Ooort  has  Jurisdiction  of  appeals  from  State  conzts  In  cases 
involyin^  the  violation  of  the  obligation  of  contracts. 

Distinguished  in  City  of  Indianapolis  v.  Central  Trust  Co»,  83  Fed.  532, 
53  U.  S.  App.  663,  where  Circuit  Court  restrained  enforcement  of  statute 
on  the  ground  that  it  involved  the  State  Constitution,  the*  Circuit  Court 
of  Appeals  had  jurisdiction  of  appeal,  although  statute  impaired  right  of 
contract. 

It  is  no  objection  to  the  Jurisdiction,  evim  of  the  Circuit  Courts,  that 
defendant  is  agent  or  servant  of  the  State,  and  the  act  complained  of  done 
under  Its  authority,  if  it  be  tortious  and  unconstitutionaL    ^         ^ 

Approved  in  Western  Union  Tel.  Co.  v.  Henderson,  68  Fed.  591,  hold- 
ing suit  against  State  auditor  to  restrain  him  from ,  certifying  and  trans- 
mitting valuations  of  property  under  law  claimed  to  be  unconstitutional, 
not  a  suit  against  State. 

Legislatiye  grant  shoiUd  be  fairly  and  liberally  construed,  and  a  bridge 
franchise  carries  with  It  whatever  is  necessary  to  its  enjoyn^ent. 

Cited  in  Pl^ni^rs'  Bank  v.  Sharp,  6  How.  322,  12  L.  Ed.  456,  holding  it 
within  the  general  powers  of  a  bank,  chartered  by  a  State,  to  transfer 
promissory  notes  by  indorsement;  Pullman  v.  Cincinnati  etc.  R.  R.  Co.,  4 
Biss.  44,  Fed.  Cas.  11,461,  mortgage  by  railroad  company  "of  all  the  pres- 
ent and  future  to  be  a<^quired  property  of  the  company,,  including  right  of 
way,  and  land  occupied,  and  all  rails  and  other  materials,"  includes  the 
rolling  stock;  Langdon  v.  Mayor  •etc.  of  New  York,  93  N.  Y.  152,  157, 
grant  of  the  right  of  wharfage-  carries  with  it  right  of  access  to  wharf  for 
vessels;  Lake  Shore  &  M.  S.  Ry.  Co.  v.  Cincinnati  W.  &  M.  Ry.  Co.,  116 
Ind.  583,  19  N.  E.  443,  holding  whenever  it  can  be  done  without  violence 
to  language  employed,  statutes  should  be  construed  so  as  to  give  them  a 
reasonable,  just  and  beneficial  effect. 

-  Distinguished  in  Oakland  v.  Oakland  Water  Front  Co.,  118  Cal.  173,  50 
Pac.  281,  holding  grant  to  town  of  all  lands  upon  its  waterfront  is  to  be 
construed  most  favorably  to  th^  State ;  New  England  R.  R.  Co.  v.  Central  Ry. 
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&  El.  Co.,  69  Conn.  57,  36  Atl.  1064,  franohise  of  railroad  company  not 
ezcli\8iY6  under  State  law. 

Iiegislatiye  grant,  though  In  the  form  of  a  statute,  ia  still  but  a  solemn. 
contract^ 

Cited  in  dissenting  opinion  in  People  v.  Hoffman,  116  111.  629,  8  N.  E. 
794,  majority  holding  act  regulating  elections  in  cities,  villages  and  incor- 
porated towns  valid. 

Monopoly  is  an  exclaslTe  right  granted  to  a  few,  of  something  which  was 
before  a  common  zlc^t,  and  a  grant  to  erect  a  bridge  over  a  navigable  stream 
IB  not  sndi  a  right. 

Approved  in  State  v.  Duluth  Qoard  of  Trade,  107  Minn.  528,  23  L.  B.  A. 
(N.  S.)  1260,  121  N.  W.  404,  referred  to  for  history  of  monopolies;  State 
V.  Associated  Press,  159  Mo.  454  (see  60  S.  W.  ).04),  holding  business  of 
gathering  and  distributing  news  not  a  monopoly  and  mandamus  will  not 
lie  to  compel  news  agency  to  furnish  reports  to  any  individual;  Lcepef  v. 
State,  103  Tenn.  514,  53  S.  W.  964,  upholding  uniform  text-book  act  of 
1899;  Calumet  Service  Co.  v.  City  of  Chilton,  148  Wis.  359,  135  N.  W.  141, 
holding  that  city  could  grant  exclusive  right  for  electric  light  plant,  and 
having  granted  it  could  not  erect  rival  plant ;  Bartholomew  v.  City  of  Aus- 
tin, 62  U.  S.'  App.  524,  526,  85  Fed.  364,  365,  holding  grant  to  a  private 
corporation  to  supply  water  to  city  and  inhabitants  for  a  term  of  years 
not  a  monopoly  forbidden  by  State  Constitution;  Patterson  v.  Wollmann, 
5  N*.  D.  615,  33  L.  B.  A.  539,  67  N.  W.  1043,  statute  authorizing  exclusive 
ferry  grants  not  repugnant  to  oonstitntional  provision  forbidding  the 
granting  of  privileges  or  immunities  which  shall  not  be  granted  to  all 
citizens  on  the  same  terms;  City  of  Memphis  v.  Memphis  Water  Co.,  5 
Heisk.  529,  exclusive  privilege  to  a  city  to  erect  waterworks  is  no  mon- 
opoly; Keene  v.  Wheatley,  14  Fed.  Cas.  196,  monopolies  can  be  created 
only  by  legislative  act,  and  law  of  monopolies  not  analogous  to  law  as  to 
forestalling,  regrating  and  engrossing. 

Iioglalatnre  cannot  destroy  Its  own  grant,  either  by  resuming  the  fran- 
eblse  or  by  taking  away  Its  whole  substance  and  value. 

Cited  in  Dow  v.  Northern  R.  R.  Co.,  67  N.  H.  52,  36  Atl.  536,  adl  of 
legislature  authorizing  a  railroad  corporation  to  lease  its  road  is  invalid 

against  dissenting  stockholders. 

« 
If  the  ^nbllc  exigencies  and  Interests  require  that  a  'franchise  should  be 

Uken  away  or  Impaired,  It  may  be  lawfully  done  upon  making  due  compen- 


Approved  in  Cincinnati  v.  Louisville  etc.  R.  Co.,  223  U.  S.  400,  405,  56 
L.  Sd.  483,  32  Sup.  Ct.  267,  holding  that  dedication  of  certain  tract  o£ 
land  for  benefit  of  town  does  not  prevent  its  being  subject  to  law  of  emi* 
nent  domain;  Bailey  v.  Philadelphia  etc.  R.  R.  Co.,  4  Harr.  (Del.)  395, 
44  Am.  Dec.  697,  a  State  may  obstruct  navigable  streams  entirely  within 
its  borders,  unless  restricted  by  the  United  States  Constitution ;  Parham 
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V.  The  Justices,  9  Ga.  350,  a  citizen  cannot  enjoin  the  opening  of  a  public 
road  over  his  inclosed  lands  where  it  appears  that  he  has  not  taken  steps 
pointed  out  by  law  for  the  assessment  of  his  damage;  Swan  v.  Williams, 
'2  Mich.  437,  438,  act  incorporating  railroad,  in  so  far  as  it  authorizes  ap- 
propriation of  private  property,  is  not  repugnant  to  the  Con^itution; 
Opinion  of  the  Justices,  66  N.*  H.  636,  3^  Atl.  1080,  railroad  may  be  taken 
by  legislature,  but  only  upon  making  due  compensation;  Matter  of  Open- 
ing First  Street,  66  Mich.  54,  33  N.  W.  21,  ugholding  power  to  condemn 
right  of  way  for  street  across  a  railroad ;  Alabama  &  F.  R.  R«  Co.  v.  Ken- 
ney,  39  Ala.  311,  holding  State  may  take  mortgaged  property  oil  a  corpo- 
ration under  eminent  domain ;  Enfield  Toll  Bridge  Co.  v.  Hartford  &  N.  H. 
R.  R.  Co.,  17  Conn.  60,  42  Am.  Dec.  722,  where  railroad  bridge  would 
impair  the  exclusive  franchise  of  a  toll-liridge  company,  it  would  not  be 
authorized  without  compensating  bridge  company  for  damage. 

Cited  in  dissenting  opinion  in  Gould  v.  Hudson  River  R.  R.  Co.,  6  N.  T. 
556,  majority  holding  owner  of  land  on  navigable  river  has  no  property 
in  shor^  between  high  and  low  water  mark,  and  not  entitled  to  compensa- 
tion therefon 

Franchise  is  a  snbstantlTe  right  in  law,  and  can  no  more  be  resumed  by 
the  legislature,  when  once  granted,  than  any  other  right.  < 

Cited  in  West  River  Bridge  Co!  v.  Dix,  6  How.  541,  12  L.  Ed.  649,  con- 
curring in  view  that  a  bridge  franchise  is  subject  to  the  right  of  eminent 
domain. 


Legislature  posBesses  those  attributes  of  sovereignty,  and  those  only, 
which  bare  been  delegated  to  it  by  the  people  of  the  State,  under  its  Oon- 
stitntion. 

Approved  in  dissenting  opinion  in  McLendon  v.  State,  179  Ala.  75, 
Ann.  Oa«.  19150,  691,  60  South.  399,  majority  holding  proviso  of  revenue 
law  exempting  ex-Confederate  soldiers  f i^om  certain  pa3rments  was  violative 
of  equality  clause  of  Fourteenth  Amendment,  and  invalid;  Bailey  v.  Phila- 
delphia etc.  R.  R.  Co.,  4  Harr.  (Del.)  402,  44  Am.  Dec  603,  holding  act  giv- 
ing a  right  of  action  for  authorized  obstruction  of  a  navigable  stream  un- 
constitutional ;  St.  Louis  etc.  R.  C.  v.  Delk,  158  Fed.  935, 14  Ann.  Gas.  233, 
86  C.  C.  A,  95,  holding  while  under  safety  appliance  act  of  1893,  railroad 
companies  must  equip  cars  with  automatic  couplers,  they  are  only  required 
to  use  reasonable  care  in  keeping  them  in  repair. 

Miscellaneous.  Cited  in  State  v.  Sunapee  Dam  Co.,  70  K.  H.  460,  50 
Atl.  109,  holding  where  charter  confers  right  to  control  within  definite 
limits  outflow  from  pond  held  by  State  in  trust  for  public  use,  lowering 
of  water  to  point  authorized  by  chitrter  cannot  be  enjoined;  Strother  v. 
Lucas;  12  Pet.  452;  9  L.  Ed.  1153;  Moore  v.. State,  48  Miss.  170;  Passen- 
ger Cases,  7  How.  556,  12  L.  Ed.  817;  dissenting  opinion  in  State  Bank 
V.  Knoop,  16  How.  413,  14  L.  Ed.  996;  dissenting  opinion  in  Dodge  v. 
Woolsey,  18  How.  379,  15  L.  Ed,  421;  Beloit  v.  Morgan,  7  Wall.  624,  19 
L.  Ed.  207;  Matter  of  Meadpr,  1  Abb.  (U.  S.)  327,  Fed  Cas.  9375  j  Robi^- 
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son  C.  M.  Co.  V.  Johnson,  33  Colo.  262,  5  L.  B.  A.  773,  22  Pae.  460;  dis- 
senting opinion  in  Burroughs  v.  Housatonic  R.  R.  Co.,  15  Conn.  131,  38 
Am.  Dec.  68;  Simons  v.  French,  26  Conn.  354;  Butler  v.  State,  6  Ind.  167; 
dissenting  opinion  in  Scobey  v.  Gibson,  17  Ind.  577;  State  v.  Baiter,  4 
Kan.  384,  96  Am.  Dec.  177;  Smith  v.  City  of  New  Orleans,  23  La.  Ann.  6; 
Martin  v.  O'Brien,  34  Miss.  36 ;  Swan  v.  Gray,  44  Miss.  398 ;  St.  Louis  Gas 
Light  Co.  V.  St.  Louis  Gas  Co.,  16  Mo.  App.  76;  dissenting  opinion  in 
Radeliff's  Exrs.  v.  Mayor,  4  N.  T.  205,  53  Am.  Dec.  364;  Davis  v.  Mayor, 
14  N.  T.  523,  67  Am  Dec.  193;  Smith  v.  Harkins,  3  Ired.  Eq.  623,  44  Am. 
Dec.  89;  Barrington  v.  Neuse  River  Ferry  Co.,  69  N.  C.  170;  Montgomery 
T.  Multnomah  Ry.  Co.,  11  Or.  346,  3  Pac.  436;  Hackett  v.  Wilson,  12  Or. 
31,  6  Pac.  653;  Evans  ,v.  Hughes  County,  3  S.D.  581,  64  N.  W.  604; 
Sutherland  v.  De  Leon,  1  Tex.  309 ;  Williams  v.  School  Dist.,  33  Vt.  279 ; 
EidemiUer  v.  Tacoma,  14  Wash.  384,  44  Pac.  880 ;  Mason  v.  Harpers  Ferry 
Bridge  Co.,  17  W.  Va.  408;  Whiting  v.  Sheboygan  etc.  R.  R.  Co.,  25  Wis.  204, 
3  Am.  Rep.  45;  Attorney  General  v.  Railroad  Companies,  35  Wis.  566;  San- 
dusky  City  Bank  v.  Wilbor,  7  Ohio  St.  498. 
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NOTES 


UNITED  STATES  REPORTS. 


Xn  PETERS. 
•  

12  Pet.  1-10,  9  L.  Ed.  977,  UIOTED  STATES  T.  LAUB. 

Court  cannot  inatroct  Jury  tliat  a  treasury  dlBbnrsliig  offlcer  is  not  entitled 
to  a  credit,  when  there  la  OTldence  to  be  weighed  hy  Jury  tending  to  show  hia 
right  thereto. 

Approved  in  Smykhe  v.  United  States,  188  U.  S.  173,  47  L.  Ed.  4^1,  23 
Snpk  Ct.  284,  holding  amount  of  treasury  notes  charred  by  fire,  but  in 
condition  to  be  identified  as  to  amount  and  date  of  issue,  cannot  be  allowed 
as  credit  in  suit  on  official  bond  of  mint  superintendent,  where  no  claim 
for  credit  presented  to  treasury  accounting  ofRcers ;  Bank  v.  Guttschlick,  14 
Pet.  31,  10  L.  Ed*  841,  thef  effect  and  sufficiency  of  evidence  are  for  con- 
"sidcration  and  determination  of  jury;  Phoenix  Ins.  Co.  v.  Doster,  106  U.  ^. 
32,  27  L.  Ed.  66,  1  Sup.  Ct.  20,  case  should  not  be  withdrawn  from  jury 
nnless  facts  are  undisputed,  or  testimony  is  of  such  a  conclusive  character 
that  verdict  in  conflict'  therewith  would  be  set  aside ;  Bayly  v.  London  Ins. 
Co.,  2  Fed.  Cas.  1088,  holding  court  cannot  grant  new  trial,  when  evidence 
is  conflicting,  merely  because  it  disagrees  with  conclusions  of  jury ;  dissent- 
ing opinion  in  St.  Louis  Ry.  Co.  v.  Whittle,  74  Fed.  312,  40  U.  S.  App.  23, 
majority  holding  court  may  properly  instruct  that  a  party  was  guilty  of 
contributory  negligence ;  Strother  v.  Lucas,  12  Pet.  452,  9  L.  Ed.  1153,  as  to 
province  of  jury  in  weighing  evidence  and  determining  credibility  of  wit- 
nesses; dissenting  <|j[)inion  in  Smith  v.  Sao  County,  11  Wall.  161,  20  L.  Ed. 
109,  as  to  power  of  Supreme  Court  to  draw  conclusions  of  fact  from  evi- 
dence,  in  case  brought  up  on  appeal;  Mt.  Adams  Ry.  Co.  v.  Lowery,  74 
Fed.  466y  43  U.  S.  App  408,  as  to  difference  between  discretion  of  court  to 
set  aside  verdict  as  against  evidence,  and  ot)ligation  to  direct  verdict  for 
insufficiency  of. 

Party  is  only  required  to  produce  the 'best  evidence  which,  under  the  dr- 
cmBBtances,  the  nature  of  the  case  will  admit. 

Cited  in  United  States  v.  Scott,  25  Fed.  471,  holding  parol  evidence  that 
one  from  whom  motiey  is  withheld  is  a  pensioner  of  the  United  States  is 
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; 

I 

not  admissible  on  an  indictcient  under  section  5485,  Revised  Statutes;  The 
Alice,  12  Fed.  924,  holding  a  consular  certificate  containing  a  copy  of  bill 
of  ladihg  is  not  best  evidence  to  prove  contenj^s  of  bill  when  original  bill 
is  in  existence j  Snediker  v.  Everin^ham,  27  N.  J.  L.  147,  as  to  lapse  of 
time,  less  than  statute  of  limitations,  raising  presumption  of  fact. 

Admissibility  of  secondary  evidence  to  prove  contents  of  instrument 
altered  or  destroyed  by  person  offering  such  evidence.  Note,  9  Ann. 
Gaa.  484. 

12  Pet.  11-26,  9  L.  Ed.  980,  SWAYZE  T.  BUBKE. 

In  ejectment  plaintiffs  must  diow  paramount  legal  title  in  themselves. 

Approved  in  Commyns  v.  Latimer,  2  Fla«  88. 

Cited  in  Neill  v.  Keese,  5  Tex.  31,  51  Am.  Dec.  749,  holding,  in  Texas^  as 
in  Pennsylvania,  equitable  title'  may  be  set  up  as  defense  tot  action  of 
ejectment. 

What  title  or  interest  will  support  ejeetment.    Note,  18  L.  B.  A.  782. 

Fraud  is  cognizable  in  a  court  of  law  as  well  as  in  eauity. 

Cited  in.  Day  v.  New  England  Co^  7  Fed.  Cas.  255,  an  action  at  law  for 
infringement  of  patent;  Blalock  v.  Equitable  Ins.  Co.,  75  Fed.  46,  41  U.  S. 
App.  761,  party  cannot  be  turned  out  of  court  of  law  because  he  has  a 
better  remedy  in  eiquity ;  Ferrall  v.  Bradf ords,  2  Fla.  518,  50  Am.  Dec.  299, 
discussing  province  of  jury  in  determining  fraud;  Jamison  v.  Beaabien>  3 
Scam.  115,  36  Am.  Dec.  585,  where,  in  action  of  ejectment,  validity  of  cer- 
tificate of  pre-emption  was  impeached  for  fraud;  Kitchen  v.  Girardeau 
R.  R.  Co.,  59  Mo.  517,  fraud,  when  set  up  as  defense  to  legal  demand,  waives 
an  issue  which  is  triable  by  jury;  Field  v.  Seabury,  19  How..  332, 15  L.  £d. 
654,  arguendo. 

Modified  in  Ampld  v.  Grimes,  2  G.  Greene,  84,  holding,  in  action  to  try 
title,  when  fraud  arises  dehors  the  grant,  it  can  only  be  shown  by  suit  in 
chancery. 

distinguished  in  Mead  v.  Chesbrough  Bldg.  Co.,  151  Fed.  10P2,  81  C.  C.  A. 
184,  title  of  trustee  who  purchases  trust  property  cannot  be  attacked  in 
ejectment;  Levin  v.  Northwestern  Nat.  Ins.  Co.,  146  Fed.  77,  in  action  at 
law  ill  Federai  court  on  fire  policy,  award  of  arbitratoAs,  fixing  amount  of 
loss,  made  according  to  policy  and  pleaded  by  defendant,  cannot  be  im- 
peached by  plaintiff  for  fraud. 

Purchaser  at  sheriff's  sale,  before  money  is  paid,  cannot  protect  ^1™ff^tf 
against  prior  claimB,  nor  will  he  be  considered  a  bona  fide  purchaser. 

Cited  in  Lytle  v.  Lansing,  147  y.  S.  70,  87  L.  Ed.  84,  13  Sup.  Ct.  259, 
holding  purchaser  of  void  municipal  bonds,  to  be  considered  innocent,  must 
have  paid  purchase  price  before  he  received  notice  of  their  character. 

Purchaser  at  judicial  sale  as  bona  fide  purchaser.    Note,  21  L.  B.  A.  33. 
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8al«L  mada  by  tdmlnlitntor,  with  Intent,  to  secure  title  to  Umself,  to 
ezdiulon  of  other  heirs,  nuiy  be  fraudulent.. 

Cited  in  Beanbien  v.  Ponpard,  Harr.  Ch.  218,  as  authority  for  holding 
administrator  cannot  become  purchaser,  directly  or  indirectly,  at  sale  made 
by  himself;  dissenting  opinion  in  Fisk  v.  Sarber,  6  Watts  &  S.  38,  39, 
majority  holding  an*  assignee  of  an  insolvent  debtor  is  not  incapable,  by 
reason  of  fiduciary  relation,  of  becoming  purchaser  of  debtor's  real  estate. 

Effect  on  legal  title  of  conveyance  in  fraud  of  creditors.    Note,  67 
L.  R.  A.  899. 

Miscellaneous.  Cited  in  Goodyear  Shoe  Machinery  Co.  v.  Dancel,  119 
Fed.  695,  to  point  that  States  cannot  abolish  in  Federal  courts  distinction 
between  law  and  equity  by  abolishing  such  distinctions  in  their  own  courts ; 
Costillo  V.  l^hompson,  9  Ala.  947,  as  holding  improper  conduct  of  purchaser 
at  sheriffs  sale,  amounting  to  fraud,  vacates  sale  and  no  title  passes  by 
sheriff's  deed.    • 

12  Pet.  27-31,  9  L.  Ed.  967,  BBNTON  T.  W00I.8ET. 

Information  filed  in  name  of  district  attorney,  where  United  States  was 
real  party  plaintiff,  held  valid,  .a^ough  proceedings  shonld  be  in  name  of 
United  States. 

Approved  in  In  re  Nagao,  4  Alaska,  684,  sustaining  demurrer  to  petition 
for  revocation  of  medical  license,  signed  by  United  States  attorney  but  not 
showing  United  States  to  be  plaintiff;  Jecker  v.  Montgomery,  18  How.^125, 
15  L.  ZSd.  317,  where  proceedings  to  condemn  vessel,  aa  prize,  were  brought 
in  name  of  captor,  no  objections  having  been  made;  Attorney  General  v. 
Rumford  Works,  32  Fed.  623,  Fed.  Cas.  638a,  holding  attorney  general  has 
no  power  to  maintain  suit  in  his  own  name  to  repeal  letters  patent  for  an 
invention;  Ward  v.  Hubbard,  62  Tex.  563,  holding,  where  bond  which 
should  have  been  made  payable  to  State  was  made  payable  to  D.,  as  Gov- 
ernor, a  suit  could  be  maintained  thereon  in  name  of  Governor  for  benefit 
of  State ;  dissenting  opinion  in  Florida  v.  Georgia,  17  How.  500,  15  L.  Ed. 
197,  ai^^uendo. 

Bight  of  United  States  to  maintain  civil  action.    Note,  Ann.  Gas. 
1912D,  516. 

The  Judges  of  appellate  court  being  equally  divided  in  opinion,  the  Judg- 
ment below  will  be  affirmed. 

Approved  in  Westhus  v.  Union  Trust  Co.,  168  Fed.  620,  92  C.  C.  A.  95, 
afl&rmance  by  divided  court  does  not  establish  precedent;  Charlottesville 
etc.  Hy.  Co.  V.  Rubin,  107  Va:  752,  60  S.  E.  101,  rule  rests  upon  necessity 
and  not  upon  statute;  Durham  v.  Richmond  Ry.  Co.,  113  N.  C.  241,  18 
S.  E.  208,  following  rule;  ^cFarland  v.  Railway  Accident  Assn.,  5  Wyo. 
147,  6S  Am.  St.  Bep.  45,  27  L.  B.  A.  55,  38  Pac.  677,  such  decision  of  appel- 
late court  is  not  to  be  considered  aa  settling  any  principle. 
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I  * 

Miscellaneous.  Cited  in  The  Santo  Domingo,  115  PecL  447,  holding  re- 
publication of  monition  will  be  ordered  in  suit  for  adjudication  of  naval 
prize  where  libel  is  amended. 

12  Pet.  32-^8,  9  L.  Ed.  d8^  BANK.  OF  UNITED  STATES  V.  DANIEL. 

Value  In  dispute  ineaas  amount  at  date  of  the  decree  below,  althougli 
made  up  In  part  by  interest  accruing  since  suit  brought. 

Cited  in  Keller  v.  Ashf ord,  133  U.  S.  617,^  88  L.  Ed.  671, 10  Sup.  Ct.  495, 
following  rule;  Ex  parte  Sweeney,  126  Ind.  589,  27  N.  E.  129,  as  to  appel- 
late jurisdiction  in  State  courts. 

Inclusion  of  interest  accruing  after  suit  is  brought  in  determining 
amount  in  controversy.    Note,  13  Ann.  Om.  396. 

;      Supreme  Court  will  adopt  and  follow  the  decision  of  State  tribunals  on 
State  statutes.  '  ^  . 

Approved  in  Bowker  v.  Hill,  115  Fed.  530,  hojding  cause  of  action  given 
to  judgment  creditors  of  coloration  by  Rev.  Stats.  Me.,  1857,  c.  46,  §  3^, 
does  not  accrue  until  execution  against  corporation  is  returned  nulla  bona, 
and  limitations  do  not  run  until  such  time;  Tioga  R.  R.  Co.  v.  Blossbui^ 
Co.,  20  Wall.  150,  22  L.  Ed.  337,  where  c<Jurt  adopted  State  cqjnstructior 
of  its  statute  of  limitations,  although  doubting  the  soundness  thereof ;  dis- 
senting opinion  in  Luther  v.  Borden,  7  How.  58,  12  L.  Ed.  606,  arguendo. 
Hanger  v.  Abbott,  6  Wall.  537,  18  L.  Ed.  942,  holding  time  while  courts  of 
southern  States  were  closed  against  citizens  of  loyal  States  is  to  be  ex- 
cluded from  computation  of  time  under  statute  of  limitations;  Brown  v. 
Hiatt,  1  Dill.  377,  Fed.  Cas.  2011,  applying  rule  to  statute  of  limitations 
where  creditor  resided  in  insurrectionary  States  and  debtor  in  loyal;  Ex 
parte  Waddell,  28  Fed.  Cas.  1312,  arguendo. 

Questions  of  State  law  as  to  wbich  State  court  decisions  must  be  fol- 
lowed in  actions  originating  in,  or  removed  to,  Federal  courts.  Note, 
40  L.  R.  A.  (N.  S.)  394,  406. 

/ 
The  respective  States  are  sovereign  within  their  own  limits,  and  foreign 

to  each  other  as  respects  their  local  governments;  hence,  a  bill  of  exchange, 
drawn  in  one  State  and  payable  in  another,  is  a  foreign  bill.  ^ 
-  Cited  in  Sporrer  v.  Eifler,  1  Heisk.  638,  affirming  exclusive  power  of  State 
to  regulate  contracts  between  its  own  citizens ;  Nelson  v.  Nat.  Bank,  69  Fed. 
800,  32  U.  S.  App.  554,  Joseph  v.  Salomon,  19  Fla.  632,  Ticonic  Bank  v. 
Stackpole,  41  Me.  306,  Grafton  Bank  v.  Moore,  14  N.  H.  148,  and  Commer- 
cial Bank  v.  Vaxnum,  49  N.  Y.  275,  as  authority  for  hblding  a  bill  drawn  in 
one  State,  payable  in  another,  is  a  foreign  bill  ,^  Williams  v.  PutniA,  14 
N.  H.  541,  40  Am.  Dec.  205,  holding  where  maker  and  indorser  of  note  live 
in  different  States,  dishonor  of  note  may  be  pibved  by  protest;  Rhode  Is- 
land V.  Massachusetts,  12  Pet.  720,  9  L.  Ed.  2259,  in  determining  whether 
Supreme  Court  has  jurisdiction  of  controversies  between  States;  Scheible 
V.  Bacho,  41  Ala.  449,  as  to  State  sovereignty;  Commonwealth  v.  Philadel- 
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phia  B.  B.  Co.,  62  Pa.  St.  292,  1  Am.  lElep.  403,  as  to  ea(;h  State  government 
being  sovereigi^  within  its  own  spliere. 

« 

Wliere  a  biU  of  exchange  is  drawn  in  one  State,  payable  In  another,  it 
vm  he  construed  and  have  effect  according  to  the  laws  of  the  place  of  pei- 
fonnance. 

Approved  in  Johnson  v.  Charles  D.  Norton  Co.,  159  Fed.  363,  86  C.  C.  A. 
361,  contract  of  guaranty  given  to  enable  traction  companies  in  Pennsyl- 
vania to  procure  coal  presumably  governed  by  law  of  that  State;  K^va- 
naugh  V.  Supreme  Council,  158  Mo.  App.  244,  138  S.  W.  362,  law  of  State 
governs  contract  made  and  to  be  performed  therein;  General  Ry.  etc.  Co. 
V.  Commonwealth,  118  Va.  304,  87  S.  E.  599,  State  law  held  to  govern  con- 
tracts made  without  State  to  furnish  skilled  labor  and  materials  within 
State;  Bell  v.  Bruen,  1  How.  182, 11  L.  Ed.  94,  to  letter  of  guaranty  written 
in  United  States  and  addressed  to  house  in  England ;  Pritchard  v.  Norton, 
106  U.  S.  141,  27  L.  Ed.  110,  i  Sup.  Ct.  115,  to  a  bond  of  inde/hnity,  executed 
in  New  York,  the  obligation  for  which  it  was  given  to  be  performed  in 
Louisiana;  London  Assurance  v.  Companhia,  167  U.  S.  16X,  42  L.  Ed.  121, 
17  Sup.  Ct.  789,  to  contract  of  insurance ;  Marsh  v.  Mayo,  14  Vt.  38,  39  Am. 
Dec  207,  holding  interest  given  by  way  of  damages  for  nonperformance  of 
contract,  made  in  one  place,  to  be  performed  in  another,  is  the  interest  of 
the  place  of  payment. 

Distinguished  in  Cox  v.  Bank  of  Tennessee,  3  Sneed,  144,  where  bill  was 
to  be  paid  out  of  State  but  drawer  and  acceptor  were,  in  fact,  residents  of 
same  State. 

Protest  of  negotiable  instruments.    Note,  43  Am.  Dec.  218. 

Chancery  will  not  afford  relief  from  mere  mistake  of  law,  nnaccompanled 
by  fraud,  imposition  or  undue  Advantage. 

Approved  in  Utermehle  v.  Norment,  197  U.  S.  56,  49  L.  Ed.  662,  25  Sup. 
Ct  291,  ignorance  of  rule  that  party  taking  benefit  of  provision  in  will  in 
his  favor  is  estopped  to  question  validity  of  will,  though  coupled  with 
ignorance  of  evidence  on  which  contest  based,  does  not  prevent  application 
of  rule  in  absence  of  fraud ;  Burk  v.  Johnson,  146  Fed.  214,  refusing  to  re- 
scind contract  assig^iing  territory  for  promotion  of  burial  associations 
ander  copyrighted  plan,  because  of  misrepresentation  concerning  rights 
under  copyright,  and  that  plan  was  not  subject  to  supervision  by  State 
insurance  departments;  Steinfeld  v.  Zeckendorf,  10  Ariz.  231;  86  Pac.  11, 
when  parties  were  mistaken  as  to  effect  of  rescission  of  contract;  Donovan 
V.  Miller,  12  Idaho,  606, 10  Ann.  Gas.  444,  9  L.  R.  A.  (N.  S.)  524,  88  Pac.  83, 
court  will  not  enjoin  enforcement  of  judgment  for  want  of  consi<leration 
or  mistakes  of  attorneys  or  perjured  testimony  at  trial ;  Scott  v.  Ford,  45 
Or.  544,  68  L.  R.  A.  469,  78  Pac.  746,  where  will  left  property  to  five  chil- 
dren  and  executor  paid  sixth  share  to  child  of  one  of  deceased  children, 
executor  cannot  recover;  Deseret  Nat.  Bank  v.  Dinwoodey,  17  Utah  60,  53 
III — 17 
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Pac.  220,  refusing  to  reform  written  contract  because  of  mistake  of  law 
when  mistake  made  with  full  knowledge  t>f  facts  and  without  fraud ;  Upton 
V.  Tribilcock,  91  U.  S.  50,  23  L.  Ed.  206,  whexe  party  sought  relief  from, 
liability  on  stock,  on  grounds  of  misrepresentation  by  broker  and  mistake 
of  law;  In  re  Dunham,  8  Fed.  Cas.  39,  refusing  relief  from  mistake  purely 
of  law;  Allen  v.  Galloway,  30  Fed.  467,  where  court  refused  to  set  aside 
a  settlement  made  under  mistake,  there  being  no  evidence  of  misrepresenta- 
tion or  fraud;  Hamblin  v.  Bishop,  41  Fed.  82,  where  conveyance  was  made 
under  mistake;  Gwynn  v.  Hamilton,  29  Ala.  239,  where  husband,  under 
mistake  of  his  marital  rights,  delivered  personal  property  of  his  wife  to  her 
distributees ;  Rector  v.  Collins,  46  Ark.  178,  55  Am.  Rep.  574,  where  parties 
supposed  law  would  imply  interest  after  maturity  at  same  rate  as  fixed  in 
note ;  Boggs  v.  Hargrave,  16  Cal.  565,  76  Am.  Dec.  565,  action  at  law,  where 
purchaser  at  foreclosure  sale  made  mistake  as  to  effect  of  decree;  BoVid  v. 
Coats,  16  Ind.  203,  where  promise  to  pay,  made  under  mistake  as  to  lia- 
bility, was  enforced;  Oiler  v.  Gard,  23  Ind.  219,  and  there  can  be  no  pre- 
sumption of  fraud  where  parties  entered  into  contract  with  full  knowledge 
of  facts ;  Pierson  v.  Armstrong,  1  Iowa,  291,  63  Am.  Dec  447,  where  father 
granted  property  to  his  married  daughter  with  intention  same  should  never 
pass  to  her  husband;  Stover  v.  Poole,  67  Me.  223,  where  deed  and  bill  of 
sale  were  executed  under  mistake;  Sandlin  v.  Ward,  94  N.  C.  495,  where 
covenant  was  made  under  mistake  as  to  its  legal  effect;  Arnold  v.  Donald- 
son, 46  Ohio  St.  81, 18  N.  E.  544,  where  lands  were  purchased  under  advice 
of  counsel  that  title  was  clear,  and  dower  was  subsequently  assigned  in 
same ;  Qood  v.  Herr,  7  Watts  &  S.  256,  42  Am.  Dec.  237,  where  there  were 
mutual  mistakes  as  to  who  were  heirs  at  law  of  an  intestate;  Deseret  Bank 
v.  Dinwoodey,  17  Utah,  60,  53  Pac.  220,  where  mistake  was  made  with  full 
knowledge  of  facts ;  McDaniels  v.  Bank,  29  Vt.  240,  70  Am.  Dec.  413,  mis- 
take made  under  advice  of  counsel ;  Zollman  v.  Moore,  21  Gratt.  323,  where 
estate  had  been  distributed  in  accordance  with  petition,  but  petition'  had 
been  drawn  under  mistake  as  to  legal  rights  of  petitioner ;  Harner  v.  Price, 
17  W.  Va*  542,  where  party  through  ignorance  of  law  confessed  judgment 
when  he  might  have  plead  statute  of  limitations ;  CoUey  v.  County  of  Cala- 
veras, 121  Cal.  485,  53  Pac.  1076,  where  the  understanding  of  law  at  date 
of  settlement  of  a  claim  was  held  conclusive;  Long  v.  Soule^  15  Fed.  Cas. 
832,  but  if  a  case  involves  other  elements  of  decision,  equity  is  vigilant  to 
lay  hold  of  them  to  protect  rights ;  PuUiam  v.  PuUiam,  10  Fed.  73,  Fed.  Cas. 
11,463a,  without  application,  and  Bartlett  v.  Gregory,  60  Ark.  460,  30  S.  W. 
1045;  Whitman  v.  Meissner,  34  Ind.  494,  dissenting  opinion  in  Kearney  v. 
Sascer,  37  Md.  280,  Maxwell  Co.  v.  Thompson,  1  N.  M.  606,  Trigg  v.  Read, 
5  Humph,  533,  42  Am.  Dec.  461,  arguendo ;  Shriver  v.  Garrison,  30  W.  Va. 
477,  4  S.  E.  672,  in  which  it  was  held  an  alleged  mistake  of  fact  was  a  mis- 
take of  law  arising  from  erroneous  legal  deductions. 

Distinguished  in  Clark  v.  Carter,  234  Mo.  103,  136  S.  W.  313,  relieving 
where  it  was  supposed  that  one  executor,  substituted  for  another,  had  power 
of  sale  given  to  latter;  State  v.  Paup,  13  Ark.  135^  56  Am.  Dec.  305,  where 
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conlract  was  made  under  mutual  mistake  of  effect  of  law;  Jord^  v. 
Stevens,  51  Me.  81,  81  Am.  Dec.  559,  where  one  party  was  unduly  influenced 
and  conveyed  property  without  adequate  consideration ;  Marcotte  v.  Allen, 
91  Me.  76,  41  L.  B.  A.  187,  39  Atl.  347,  where  payment  was  made  through 
ignorance,  but  was  induced  by  fraud ;  Griffith  v.  Townly,  69  Mo.  16,  S3  Am. 
Sep.  478,  where  administrator  sold  land  thinking  he  was  selling  the  fee, 
and  purchaser  bought  under  this  supposition,  but  in  fact  only  equity  of 
redemption  passed,  held  a  mistake  of  law  for  which  equity  would  afford 
relief;  Morgan  v.  Bell,  3  Wash.  572,  16  L.  R.  A.  621,  28  Pac.  930,  where,  in 
equitable  action,  a  mistake  of  law  in  conjunction  with  other  facts  was  held 
good  equitable  defense ;  Felker  v.  Mowry,  68  N.  H.  166,  38  Atl.  727,  grant- 
ing relief  against  release  of  equity  of  redemption. 

Ignorance  or  mistake  of  law  as  ground  for  relief.    Note^  15  Am.  Rep. 
179. 

Relief  for  mistake  of  law.    Note,  23  Am.  Dec.  164,  165. 

Ignorance  of  one's  rights  a  ground  of  relief.    Note,  55  Am.  St.  Bep. 
499. 

Reformation  of  contracts.    Note,  65  Am.  St.  Bep.  488. 

Equitable  relief  against  judgment  entered  against  party  through  negli- 
gence or  mistake  of  attorney.     Note,  10  Ann.  Gas.  449. 

Relief   from  mistake  of  law  as  to   effect  of  instrument.    Note,  28 
L.  &.  A.  (N.  S.)  797,  810. 

Where  courts  of  law  and  equity  have  concnirent  jurisdiction,  equity  will 
iVfif  statote  of  UmitatlonB  in  all  cases  where  it  might  be  applied  at  law. 

Approved  in  Sis  v.  Boarman,  11  App.  D.  C.  121,  enforcement  in  equity  of 
mortgages  governed  by  limitations  applicable  to  possessory  actions  at  law; 
York's  Appeal,  110  Pa.  St.  83,  2  Atl.  69,  where  executor  was  permitted,  to 
plead  statute  in  Orphans'  Court  to  claim  of  creditor  not  presented  within 
six  years  from  time  of  issuance  of  letters  testamentary ;  Paulding  v.  Lee, 
20  Ala.  766,  where  legal  title  is  barred,  equitable  title  depending  upon  it 
is  also  barred;  Sessions  v.  Richmond,  i  R.  I.  302,  appl3dng  rule  to  statute 
providing  rule  of  evidence  in  actions  at  law ;  Hannum  v.  Chester,  63  Pa.  St. 
478,  Hoyt  v.  Sprague,  12  Fed.  Cas.  769,  arguendo;  Johnson  v.  Hopkins,  19 
Iowa,  53,  query,  whether  statute  of  limitations  was  intendeds  to  apply  to 
courts  of  equity;  Smith  v.  Fly,  24  Tex.  351,  76  Am.  Dec.  Ill,  arguendo; 
New  York  Land  Co.  v.  Hyland,  8  Tex.  Civ.  App.  616,  28  S.  W.  213,  as  to 
when  plea  of  stale  demand  can  be  interposed. 

Distinguished  in  Browne  v.  Browne,  17  Fla.  624,  626,  85  Am.  Bep.  102, 
104,  holding  suit  in  equity  to  foreclose  mortgage  can  je  maintained,  not- 
withstanding action  at  law  on  note  accompanying  is  barred ;  Heiskell  v. 
Powell,  23  W.  Va.  723,  statute  will  not  be  applied  as  bar  to  claim  of  which 
eqmty  alone  has  cognizance. 

limitations  in  equity.    Note,  12  Am.  Doc.  371. 
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Where  money  was  paid  under  mistake,  wUcli  might  have  been  recovered 
under  action  at  law  or  suit  in  equity,  statute  of  limitations  begins  to  run 
from  date  of  payment. 

Cited  in  Leather  Mfgrs.  Nat.  Bank  v.  Merchants'  Nat.  Bank,  128  U.  S.  36, 
82  L.  Ed.  345,  9  Sup.  Ct.  5,  holding  money  paid  on  forged  check,  both  parties 
thinking  indorsement  genuine,  right  of  action  accrues  at  date  of  payment; 
Morton  v.  Nevada,  52  Fed.  354,  10  U.  S.  App.  333,  where  statute  waa  held 
to  run  from  date  of  repudiation  and  refusal  to  pay  interest  on  municipal 
bonds;  Schultz  v.  Commissioners,  95  Ind.  324,  where  county  treasurer, 
through  mistake,  overpaid  his  account;  Merchants'  Bank  v.  Spates,  41 
W.  Va.  33^  56  Am.  St.  Rep.  882, 23  S.  E.  683,  holding  right  of  action  accrued 
to  assignee  on  void  county  order  immediately  on  assignment. 

Running  of  limitations  against  action  for  money  paid  by  mistake. 
Note,  11  L.  R.  A.  (N.  S.)  1196. 

Oivlng  note  for  a  preexisting  debt  does  not  discharge  original  cause  of 
action  unless  it  is  agreed  that  note  shall  be  taken  in  payment. 

Approved  in  Stewart  v.  Laberee,  185  Fed.  473,  109  C.  C.  A.  351,  holding 
void  settlement  of  treasurer  with  corporation  by  notes;  Estate  of  Davis, 
5  Whart.  537,  34  Am.  Dec.  576,  where  separate  note  of  one  partner  was 
taken  by  creditor  of  firm ;  Harvey  v.  First  Nat.  Bank,  56  Neb.  331,  76  N.  W. 
874,  following  rule. 

Payment  by  commercial  paper.    Note,  35  L.  R.  A.  (N,  S.)  27. 

Liability  of  ministerial  officers  to  private  individuals  for  the  nonper- 
formance and  misperformance  of  official  duties.  Note,  95  Am.  St. 
Rep.  91. 

Damages  recoverable  by  holder  of  dishonored  foreign  bill  of  exchange. 
Note,  Ann.  Gas.  1913A,  811. 

4 

Miscellaneous.  Cited  in  Rising  Sun  Ins.  Co.  v.  Slaughter,  20  Ind.  525; 
Simpson  v.  White,  40  N.  H.  543 ;  Phoenix  Ins.  Co.  v.  Church,  81  N.  Y.  226, 
37  Am.  Rep.  499 ;  Bank  of  Charlotte  v.  Davidson,  70  N.  C.  122. 

12  Pet.  59-66,  9  L.  Ed.  999,  BRAD8TREET  ▼.  TkoMAB. 

Where  plaintiff,  an  alien,  did  not  allege  citizenship  of  defendant  in  com- 
plaint, but  did  in  joining  on  demurrer,  and  defect  was  allowed^to  pass,  it 
will  be  considered  an  informality  and  waived. 

Approved  in  North  Jersey  etc.  Ry.  Co.  v.  Purdy,  142  Fed.  957,  where  no 
objection  was  made  in  trial  court  to  sufficiency  of  proof  to  sustain  obliga- 
tion of  plaintiff's  citizenship  for  .-jurisdictional  purposes,  question  of  want 
of  jurisdiction  on  that  ground  not  considered  on  appeal;  Smith  v.  Clapp, 
15  Pet.  128,  10  L.  Ed.  685,  holding,  defendant  having  appeared  and  plead 
to  action  and  having  withdrawn  plea  at  trial,  the  Supreme  Court  cannot 
take  notice  of  matter  of  abatement  in  writ  or  declaration;  Kennedy  v. 
Georgia  Bank,  8  How.  612,  12  L.  Ed.  1219,  where,  by  amendment,  by  con- 
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sent  of  parties  in  Supreme  Court,  record  was  changed  so  as  to  show  jnris- 
diction  of  Circuit  Court;  Thompson  v.  Cook,  2  McLean,  123,  Fed.  Cas. 
13,952,  and  Lyell  v.  Qoodwin,  4  McLean,  43,  Fed.  Cas.  8616,  both  arguendo. 


12  Pet  66-71,  9  L.  Ed.  1002,  ITEINNET  ▼.  OABBOLL. 

Appellate  Jurisdiction  ks  conferred  on  Supreme  Court  from  decisions  of 
Ui^Iiest  State  courts  of  law  or  equity,  where  such  decisions  draw  in  question 
the  Talldlty  of  a  treaty,  statute  or  authority  exercised  under  United  States, 
an4  sre  against  their  Yalidity. 

• 

Cited  in  Smith  v.  Hunter,  7  How!  743,  12  L.  Ed.  896,  where,  under  facts, 
decision  of  State  court  was  held  not  to  present  such  a  question  as  would 
confer  jurisdiction  ;^  Curran  y.  Arkansas,  15  ^ow.  321,  14  L.  Ed.  713,  where 
decision  presented  question  whether  State  statute  impaired  obligation  of 
contract;  Nauer  v.  Thomas,  13  Allen,  577,  holding  record  must  show  that 
some  one  of  these  matters  was  drawn  in  question;  Beaston  v.  Farmers' 
Bank,  12  Pet.  134,  9  L.  Ed.  1029,  and  Scott  v.  Jones,  5  How.  374,  376,  12 
L  Ed.  196,  197,  holding  objection  to  validity  of  statute  on  ground  that 
legislature  which  passed  it  was  not  competent,  under  acts  of  Congress  and 
Constitution,  does  not  present  a  question  which  the  Supreme  Court  may 
review  on  appeal;  Kennedy  v.  Hunt,  7  How.  594,  12  L.  Ed.  833,  for  es- 
tablished construction  of  twenty-fifth  section  of  judiciary  act;  Doe  v.  Es- 
lava,  9  How.  444, 13  L.  Ed.  209,  arguendo. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court  to 
obtain  review  in  Federal  Supreme  Court.    Note^  63  L.  R.  A.  42. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  63  L.  R.  A.  471,  474. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  R.  A.  857. 

Where  one  of  tliree  parties,  i^aintiffs  in  writ  of  error,  dies,  after  writ 
is  teaed,  it  is  not  necessary  to  make  his  heirs  and  representatives  parties  to 
tbe  nxlt  of  error. 

Approved  in  Jameson  v.  Bartlett,  63  Neb.  640,  88  N.  W.  861,  holding 
where  one  of  several  plaintiffs  or  defendants  dies,  in  action  pending  on 
error,  right  of  action  if  it  survives  to  or  against  remaining  parties  may  be 
enforced  without  bringing  in  representative  of  deceased  party;  Moses  v. 
Wooster,  115  U.  S.  287,  29  L.  Ed.  392,  6  Sup.  Ct.  38,  where  action  was 
abated  as  to  heirs  of  deceased  appellant,  they  not  appearing  on  notice; 

'    Martin  v.  Baltimore  &  O.  Ry.  Co.,  151  U.  S.  703,  38  L.  Ed.  322,  14  Sup.  Ct. 
545,  whether  cause  of  action  survives  to  personal  representatives  is  not  a 

'  question  of  procedure  but  one  of  right. 
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12  Pet.  72-83»  9  L.  Ed.  1004,  UNITED  STATES  ▼.  OOOMBb. 

Where  salvage  services  are  performed  partly  on  tide  waters  and  partly 
on  sbore,  admiralty  Jurisdiction  has  been  exercised  to  extent  of  decreeinir 
salvage.  ^ 

Cited  in  The  Huntsville,  12  Fed.  Cas.  1002,  where  services  were  rendered 
from  land  in  completion  of  services  of  other  salvors  rendered  at  sea. 

In  cases  purely  dependent  npon  locality  of  act  done,  admiralty  Jnrlsdic- 
tion  includes  all  tide  waters  as  far  as  tide  nms. 

Cited  in  Waring  v.  Clarke,  5  How.  46^,  12  L.  Ed.  237,  where  waters  were 
infra  corpus  comitatus;  The  John  Gitpin,  1  01c.  82,  Fed.  Cas.  7345,  where 
.  salvage  compensation  was  obtained  in  admiralty  for  vessel  wrecked  in  bay ; 
New  Jersey  Steam  Nav.  Co.  v.  Merchants'  Bank,  6  How.  392,  12  L.  Ed.  486, 
as  to  admiralty  jurisdiction  over  contracts  made  on  land  bnt  to  be  snbstan* 
tially  performed  on  sea;  dissenting  opinion  in  Jackson  v.  Magnolia,  20  How. 
322,  338,  15  L.  Ed.  921,  927,  majority  holding  admiralty  jurisdiction  of 
United  States  courts  extends  to  case  of  collision  on  navigable  waters  within 
body  of  a  State  and  above  flux  and  reflux  of  tide ;  United  States  v.  Bedford 
Bridge,  1  Wood.  &  M.  483,  Fed.  Cas.  15,867,  and  United  States  v.  Wilson, 
3  Blatchf.  437,  Fed.  Cas.  16,731,  both  arguendo;  United  States  v.  The 
Steamboat  James  Morrison,  1  Newb.  244,  Fed.  Cas.  15,466,  where  it  is  in- 
timated admiralty  jurisdiction  of  Federal  courts  does  not  extend  to  navi- 
gable waters  within  United  States,  which  are  not  affected  by  the  tide; 
United  States  v.  Jackson,  26  Fed.  Cas.  561,  as  to  jurisdiction  of  Federal 
government.;  People  v.  Tyler,  7  Mich.  234,  275,  and  Smith  v.  United  States, 
1  Wash.  Ter.  268,  aa.^0  territorial  jurisdiction  of  admiralty  courts. 

Denied  in  dissenting  opinion  in  Waring  v.  Clarke,  5  How.  487,  12  L.  Ed. 
248,  where  it  is  stated  rule  is  dictum.  . 

Jurisdiction  over  sea.    Note,  46  L.  R.  A.  277. 

If  an  act  admits  of  two  interpretations,  one  within  and  the  other  beyond 
the  constitutional  authority  of  Congress,  it  is  the  ^uty  of  conr^  to  adopt  the 
former. 

Approved  in  St.  Louis  etc.  R.  Co.  v.  Arkansas,  235  U.  S.  369,  59  L.  Ed. 
274,  35  Sup.  Ct.  99,  assuming  that  State  law  to  effect  that  railway  corpora- 
tion failing  to  pay  franchise  tax  will  forfeit  it^  right  to^o  business  applies 
only  to  interstate  commerce ;  Smeltzer  v.  St.  Louis  etc.  R.  Co.,  158  Fed.  652, 
upholding  statute  making  interstate  carrier  receiving  goods  for  shipment 
liable  for  damage  on  connecting  lines;  United  States  v.  Patterson,  201. Fed. 
715,  upholding  Sherman  anti-trust  act  of  1890;  United  States  v.  Shelton, 
100  Fed.  832,  holding  tiefendant  cannot  be  convicted  under  Rev.  Stats. 
§  5478,  making  it  an  offense  to  break  into  postof&ce  with  intent  to  commit 
larceny,  where  evidence  shows  that  breaking  into,  entry,  and  larceny  were 
neither  of  them  in  that  part  of  building  used  as  postoffice;  Coal  &  Coke  Ry. 
Co.  V.  Conley,  67  W.  Va.  165,  67  S.  E.  629,  legislature  in  passing  act  regulat- 
ing passenger  rates  did  not  intend  to  bar  judicial  inquiry;  dissenting  opinion 
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in  Howard  v.  Illinois  etc.  R.  Co.,  207  U.  S.  511,  52  L.  Ed.  314,. 28  Sup.  Ct. 
141,  majority  holding  void  Employers'  Liability  Act  of  1906,  because  it 
applied  to  interstate  commerce;  Ignited  States  v.  Central  Pacific  Co.,  118 
U.  S.  241,  SO  L.  Ed.  175,  6  Sup.  Ct.  1041,  in  interpreting  acts  of  Congress 
relating  to  withholding  compensation  due  railroads  constructed  by  govern- 
ment aid;  Hooper  v.  California,  155  U.  S.  657,  89  L.  Ed.  301,  15  Sup.  Ct. 
211,  in  construing  State  statute  making  it  a  misdemeanor  to  procure  insur- 
ance for  a  resident  from  a  company  not  incorporated  under  the  laws  of  the 
State;  United  States  v.  Seaman,  23  Blatchf.  220,  23  Fed.  884,  holding  act 
of  Congress  inflicting  punishment  for  fraudulent  voting  did  not  apply  to 
elections  for  State  officials ;  United  States  v.  Campbell,  9  Sawy.  23,  16  Fed. 
235,  holding  act  providing  punishment  for  breaking  into  postofficQ  with 
intent  to  commit  larceny  must  be  interpreted  as  if  written  "with  intent  to 
commit  larceny  in  part  of  said  building  used  as  **postoffice";  State  v.  Gould, 
34  Fed.  320,  to  act  directing  court  reporter  to  publish  reports  and  obtain 
copyright  on  same ;  Mitchell  County  v.  Bank,  91  Tex.  374^  43  S.  W.  885, 
where  rule  was  applied  in  construing  State  statute ;  Schenck  v.  Peay,  21  Fed. 
Cas.  679,  Draper  v.  Falley,  33  Ind.  473,  Lafayette  R.  R.  Co.  v.  Geiger,  34 
Ind.  202,  and  State  v.  Doyle,  40  Wis.  191,  22  Am.  Bep.  697,  all  arguendo. 

Under  commerce  power,  Congress  may  regulate  navigation,  as  connected 
vith  commerce  with  foreign  nations  and  among  tbe  Abates.  Power  does 
not  stop  at  tbe  State  boundary  line,  nor  is  it  confined  to  acts  done  on  tbe 
waters,  or  in  the  necessary  course  of  navigation  thereof. 

Approved  in  United  States  v.  Adair,  152  Fed.  752,  upholding  act  of  !^898 
penalizing  interstate  carrier  for  requiring  employee  not  to  become  member 
of  labor  organization ;  Spain  v.  St.  Louis  &  S.  F.  R.  Co.,  151  Fed.  524, 
npholding  Federal  employers'  liability  law  of  1906;  United  States  v. 
Union  Bridge  Ca,  143  Fed.  391,  upholding  30  Stat.  1153,  relating  to  altera- 
tion of  bridges  over  navigable  streams  on  determination  ^f  Secretary  of 
War  that  they  obstruct  navigation ;  dissenting  opinion  in  Austin  v.  Tennes- 
see, 179  U.  S.  373,  45  L.  Ed.  238,  21  Sup.  Ct.  143,  majority  upholding 
Tennessee  statutes  against  importation  of  cigarettes,  where  same  were  not 
brought  in  in  original  package;  Oilman  v.  Philadelphia,  3  Wall.  725,  18 
L  Ed.  99,  where  bridge  was  constructed  over  navigable  stream,  holding 
further,  authority  of  United  States  lies  dormant  until  brought  into  activity 
by  act  of  Congress;  The  Clinton  Bridge,  Woolw.  164,  Fed.  Cas  2900^  hold- 
ing law  authorizing  bridge  to  be  built,  and  prescribing  rules  for  its  construc- 
tion and  maintenance,  is  a  regulation  of  commerce  within  powers  conferred ; 
Sweatt  V.  Boston  Ry.  Co.,  3  Cliff.  351,  Fed.  Cas.  13,684,  holding  transporta- 
tion of  freight  and  passengers  by  rail  is  commerce;  dissenting  opinion  in 
Passenger  Cases,  7  How.  539,  548, 12  L.  Ed.  810,  813,  majority  holding  State 
statutes  imposing  tax  upon  alien  passengers  were  void ;  United  States  v.  New 
Bedford  Bridge,  1  Wood.  &  M.  419,  Fed.  Cas.  15,867,  and  United  States  v. 
Steamboat  James  Morrison,  Newb.  246,  Fed.  Cas.  15,465,  holding,  where 
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commerce  is  completely  internal,  confined  to  one  State,  Congress  has  no 
power  over  it;  United  States  v.  Rhodes,  1  Abb.  (U.  S.)  60,  Fed.  Gas.  16,151, 
and  United  States  v.  Bridleman^  7  Sawy.  250;  7  Fed.  901,  as  to  powers  of 
Congress. 

Power  of  the  State  to  authorize  the  bridging  or  obstructing  of  a  river. 
Note,  44  Am.  Dec.  620. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  R.  A.  643. 

Under  power  to  regulate  commerce,  Congress  has  authority  to  provide 
punishment  for  theft  of  goods  from  vessel  in  distress,  though  such  thefts  weie 
committed  on  shore  ahove  high-water  xaaik. 

Cited  ii>  United  States  v.  Pitman,  1  Sprague,  196,  Fed.  Cas.  1U6.051,  follow- 
ing rule ;  Ex  parte  Byers,  32  Fed.  407,  affirming  power  of  Congress  to  enact 
laws  for  the  maintenance  of  order  and  discipline,  and  to  provide  punish- 
ment for  offenses  committed  on  American  vessels;  United  States  v.  Holtz- 
hauer,  40  Fed.  t8,  where  act  provided  punishment  for  nes^ligence  in  manage- 
ment of  boat ;  People  v.  Welch,  141 N.  Y.  274,  38  Am.  St.  Rep.  798,  24  L.  R.  A. 
120,  36  N.  E.  330,  ai^endo ;  People  v.  Tyler,  7  Mich.  238,  as  to  power  of 
Congress  to  punish  under  this  power. 

Where  words  6t  statute  are  general,  courts  are  not  at  liberty  to  Insert 
limitations  not  called  for  hy  tbe  sense  or  objects  of  the  enactment. 

Cited  in  National  Bank  of  Republic  v.  St.  Joseph,  24  Blatchf .  439,  ^1  Fed. 
218,  to  act  authorizing  the  issuance  of  municipal  bonds;  United  States  v. 
Stone,  8  Fed.  251,  in  determining  meaning  of  word  ''steal/'  as  used  in 
statute ;  Chamberlain  v.  Western  Trans.  Co.,  44  N.  T.  309,  4  Am.  Rep.  684, 
and  United  States  v.  Debs,  64  Fed.  749,  arguendo. 

Miscellaneous.  « Cited  in  Kasle  v.  United  States,  233  Fed.  884,  as  to  suffi- 
ciency of  allegiition  of  ownership  of  stolen  goods;  dissenting  opinion  in 
Waring  v.  Clarke,  5  How.  492,  12  L.  Ed.  250,  as  to  constitutional  power  of 
Congress  to  pass  laws  regulating  commerce;  United  States  v.  Bedford 
Bridge,  1  Wood.  &  M.  438,  441,  Fed.  Cas.  15,867,  as  to  jurisdiction  of  United 
States  Circuit  Courts ;  The  Schooner  Harriet,  1  Story,  260,  Fed.  Cas.  6099, 
as  to  waters  included  in  term  *'sea";  In  re  Metzger,  17  Fed.  Cas.  234,  as  to 
inferior  Federal  courts  acquiring  jurisdiction  from  Congress. 

12  Pet.  84-90,  9  L.  Ed.  1009,  McNIEL  v.  HOLBBOOK. 

Court  ii  not  bound  to  give  instructions  on  points  not  arisiog  in  the  case. 

Cited  in  Allen  v.  Blunt,  2  Wood.  &  M.  143,  Fed.  Cas.  217,  arguendo. 

Distinguished  in  Gray  v.  Belden,  3  Fla,  118,  where  contradictory  facts 
were  presented. 

Proper  subjects  of  instructions  and  to  what  extent  judges  may  comment 
upon  evidence.    Note,  72  Am.  Dec.  541. 


N 


265  McNIEL  V.  HOLBROOK.  12  Pet.  84-90 

WlieUm  certain  tmcontrsdlcted  evidence  is  competent  t^  prove  the  ad- 
mlssionB  of  a  party  is  for  tbe  court  and  not  for  the  Jury. 

Approved  in  Sorenson  v.  United  States,  168  Fed.  788,  94  C.  C.  A.  181, 
constming  elements  of  offense  of  breaking  and  entering  into  building  used 
in  part  as  postoffice^  under  Revised  Statutes,  section  5478. 

In  civU  trials  at  common  law,  rules  of  evidence  prescribed  by  the  laws 
of  a  State  are  rules  of  decision  for  Federal  courts  while  sitting  within  limits 
of  such  State,  except  where  the  Oonstitntion,  treaties  or  statutes  of  the  United 
States  otherwise  provide. 

Approved  in  Nashua  Savings  Bank  v.  Anglo-Amorican  Co.,  189  U.  S. 
228,  47  L.  Ed.  785,  23  Sup.  Ct.  518,  holding  copies  of  acts  of  parliament 
sufficiently  authenticated  to  be  admissible  in  evidence  in  Federal  court 
sitting  in  New  Hampshire,  when  produced  by  English  solicitor  in  connec- 
tion with  his  testimony  that  they  are  issued  by  royal  printer;  Vance  v. 
Campbell,  1  Black,  431,  17  L.  Ed.  172,  applying  rule  in  suit  for  infringe- 
ment of  patent;  Wright  v.  Bales,  2  Black,  537,  17  L.  Ed.  266,  holding  it 
error  to  reject  a  witness  because  of  interest  in  suit  when  laws  of  State 
where  court  was  sitting  provided  such  a  party  was  a  competent  witness; 
Connecticut  Ins.  Co.  v.  Union  Trust  Co.,  112  U.  S.  255,  28  L.  Ed.  710, 
5  Sup.  Ct.  122,  where  New  York  statute  provided  communications  between 
physician  and  patient  were  privileged;  Gravelle  v.  Minneapolis  etc.  Ry. 
Co.,  3  McCrary,  386,  16  Fed.  436,  following  State  statute  concerning  Repo- 
sitions; Fowler  v.  Hecker,  4  Blatchf.  426,  Fed.  Cas.  5001,  where  State 
statute  making  defendant  liable  as  witness  was  observed;  United  States 
y.  Dunham,  25  Fed.  Cas.  939,  in  permitting  defendant  to  testify  in  his  own 
behalf;  Conrad  v.  Griffey,  11  How.  491,  13  L.  Ed.  784,  and  Clark  v.  Sohier, 
1  Wood.  &  M.  375,  Fed.  Cas.  2835,  as  to  granting  new  trials  by  petition ; 
Perry  Co.  v.  Brown,  2  Wood.  &  M.  470,  Fed.  Cas.  11,015,  arguendo. 

Distinguished  in  Central  Vermont  Ry.  Co.  v.  White,  238  U.  S.  511,  Ann. 
Cm.  1916B,  252,  59  L.  Ed.  1436,  35  Sup.  Ct.  865,  9  N.  C.  C.  A.  272;  in  suit 
brought  in  State  court  under  Federal  Employer's  liiability  Act,  burden  of 
proving  contributory  negligence  is  upon  defendant,  in  accordance  with 
Federal  role;  Chicago  etc.  Ry.  Co.  v.  Kendall,  167  Fed.  66,  16  Ann,  Cas. 
560,  93  C.  C.  A.  422,  power  of  Federal  court  in  personal  injury  case  to 
compel  plaintiff  to  submit  to  surgical  examination  is  not  determined  by 
rule  of  State  court ;  Potter  v.  Bank,  102  U.  S.  165,  26  L.  Ed.  112,  where 
State  law  was  contrary  tb  a  statute  of  the  United  States;  Blanchard  v. 
Sprague,  1  Cliff.  290,  Fed.  Cas.  1516,  an  equity  cause;  May  v.  Buchanan, 
29  Fed  471,  holding  action  to  recover  damages  for  infringement  of  patent 
is  not  subject  to  State  statute  of  limitations ;  Union  Pac.  Co.  v.  Yates,  79 
Fed.  588,  49  U.  S.  App.  250,  40  L.  B.  A.  559,  holding  decisions  of  State 
courts  construing  common-law  rules  of  evidence  are  not  obligatory  on 
Federal  courts. 

Law  covering  admissibility  of  evidence.    Note,  Ann.  Oas.  1915B,  846. 
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Questions  of  State  law  as  to  which  State  court  decisions  mnst  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  449. 

Miscellaneous.  Cited  in  Smith  v.  Babcock,  2  Wood.  &  M.  288,  Fed. 
Cas.  13,009;  Martin  v.  Iron  Works,  35  Ga.  328,  Fed.  Gas.  9157. 

12  Pet.  91-100,  9  L.  Ed.  1012,  GEOBaSTOWN  y.  ALEXAl^BIA  CANAL  CO. 

Tbo  compact  of  1785  between  Maryland  and  Virginia  reviewed  and 
explained. 

Approved  in  Evans  v.  United  States,  31  App.  D.  C.  651,  Gongress  may 
regulate  fishing  in  Potomac  River  within  district;  United  States  v.  Gooper, 
9  Mackcy  (D.  G.),  120,  United  States  may  condemn  land  in  district; 
Potomac  Steamboat  Go.  v.  Upper  Steamboat  Go.,  McAr.  &  M.  (D.  G.)  287, 
owner  of  land  in  city  of  Washington,  separated  by  street  from  naviio^abki 
waters,  cannot  build  wharves  thereon;  Potomac  Steamboat  Go.  v.  Upper 
Potomac  Go.,  109  U.  S.  675,  27  L.  Ed.  1071,  3  Sup.  Gt.  446,  as  containing 
a  discussion  of  the  nature  of  the  compact;  Dover  v.  Portsmouth  Bridge, 
17  N.  H.  221,  222,  as  to  validity  of  compact  entered  into  by  independent 
States. 

Congress  may  confer  power  on  a  corporation  to  obstruct  a  navigable 
stream. 

Approved  in  District  of  Golumbia  v.  Washington  Market  Co.,  3  McAr. 
(D.  G.)  573,  Gongress  held  to  have  authorized  acquisition  of  land  for 
market  buildings;  Stevens  v.  Paterson  R.  R.  Go.,  34  N.  J.  L.  552,  3  Am. 
Bep.  283,  in  affirming  title  in  State  to  soil  between  high  and  low  water 
mark;  Pennsylvania  Ry.  Go.  v.  Baltimore  etc.  Ry.  Go.,  37  Fed.  130,  where 
obstruction  was  not  made  in  accordance  with  t^rms  of  authority  and  so 
held  nuisance;  to  same  effect,  Texarkana  Ry.  Go.  v.  Parsons,  74  Fed.  411, 
40  U.  S,  App.  13 ;  Moor  v.  Veazie,  32  Me.  360,  52  Am.  Dec.  662,  in  discus- 
sion as  to  right  of  State  to  control  of  navigable  waters. 

Right  to  obstruct  or  destroy  navigation  rights.  Note,  59  L.  B.  A. 
61,  85.  / 

An  obstmction  tn  a  navigable  stream  would  be  a  public  nuisance. 
Gited  in  United  States  v.  Hall,  63  Fed.  473,  21  U.  S.  App.  405,  in  holding 
owners  of  vessel  who  scuttled  and  sank  her  while  on  fire  in  order  to  save 
rigging,  may  be  compelled  to  remove  hull  from  harbor,  since  it  is  an  ob- 
struction to  navigation ;  Weller  v.  Missouri  Lumber  etc.  Go.,  176  Mo.  App. 
249,  161  S.  W.  855,  arguendo. 

Public  nuisance  may  be  abated  in  action  at  law  under  an  indictment 
or  information,  or  by  proceedings  in  equity  under  information  filed  by 
attorney  general. 

Approved  in  United  States  v.  Gole,  7  Mackey  (D.  G.),  522,  United  States 
may  enjoin  encroachment  upon  streets  of  city  of  Washington;  Muncie 
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xVat.  Gas  Co.  v.  Muncie,  160  Ind.  106,  66  N.  E.  440,  holding  where  gas 
company  was  permitted  to  use  streets  to  distribute  gas  to  consumers  under 
contract  fixing  maximum  price  of  gas,  city  could  sue  to  enforce  contract; 
Valparaiso  v.  Bozarth,  153  Ind.  539,  55  N.  E.  440,  holding  where  public 
nuisance  is  created  by  lessee  erecting  house  encroaching  on  street,  action 
for  its  abatement  maintainable  without  notice  to  remove  or  abate  nuisance ; 
R«spass  V.  Commonwealth,  131  Ky.  812,  21  L.  R.  A.  (N.  S.)  836,  115  S.  W. 
1132,  enjoining  gambling-house  at  suit  of  attorney  general;  State  v.  Scott 
Co.  Macadamized  Road  Co.,  207  Mo.  70,  13  Ann.  Cas.  656,  105  S.  W.  756, 
county  prosecuting  attorney  may  bring  suit  to  enjoin  corporation  from 
illegal  collection  of  tolls;  State  v.  Louisiana  etc.  Gravel  Road  Co.,  116  Mo. 
App.  199,  92  S.  W.  161,  upholding  injunction  where  gravel  road  company 
was  unlawfully  exacting  tolls  from  persons  using  public  highway;  State 
V.  Columbia  Water  Power  Co.,  82  S.  C.  191,  129  Am.  St.  Rep.  876,  17  Ann. 
Gas.  343,  22  L.  R.  A.  (N.  S.)  435,  63  S.  E.  889,  enjoining  obstruction  to 
canal;  Wilkins  v.  Chicago  etc.  R.  R.  Co.,  110  Tenn.  463,  75  S.  W.  1036, 
property  owners  who  have  no  special  interest  different  from  that  of  other 
inhabitants  as  to  period  for  which  city  contracts  extend  cannot  restrain 
execution  of  contracts  because  they  are  too  long;  dissenting  opinion  in 
United  States  v.  Lewis,  5  Ind.  Ter.  11,  76  S.  W.  303,  majority  refusing 
injuncition  to  prevent  Indian  from  laying  out  town  and  renting  lots. 

Cited  in  Pennsylvania  v.  Wheeling  etc.  Bridge  Co.,  13  How.  566,  14 
L.  Ed.  269,  in  affirming  right  of  State  to  an  injunction  to  remove  obstruc- 
tion to  navigation  on  Ohio  River;  Coosaw  Co.  v.  South  Carolina,  144  U.  S. 
565,  36  L.  Ed.  543,  12  Sup.  Ct.  692,  affirming  jurisdiction  of  court  of  equity 
over  bill  filed  by  State  to  prevent  interference  with  its  control  of  digging 
and  removing  phosphate  rock  in  bed  of  navigable  river  within  its  territory ; 
In  re  Debs,  158  U.  S.  587,  39  L.  Ed.  1103,  15  Sup.  Ct.  907  (affirming  64 
Fed.  742),  approving  action  of  Circuit  Court  in  granting  injunction  to 
restrain  certain  parties  from  obstructing  interstate  commerce;  Metropoli- 
tan Ry.  Co.  V.  Chicago,  96  111.  627,  legislature  having  comYnitted  a  portion 
of  State  sovereignty  to  municipalities,  they  may  maintain  bill  in  equity 
t(|  abate  nuisance  wherever  State  might ;  Irwin  v.  Dixion,  9  How.  27J  28, 
13  L.  Ed.  33,  holding  usual  procedure  is  by  action  at  law ;  United  States 
V.  Bain,  3  Hughes,  608,  Fed.  Cas.  14,496,  arguendo;  State  v.  Saline  County, 
^  51  Mo.  381,  as  to  right  of  State  through  proper  officers  to  maintain  bill  . 

to  restrain  public  corporation  from  doing  acts  in  violation  of  Constitution ; 
Attorney  General  v.  Railroad  Cos.,  35  Wis.  538,  in  discussion  as  to  juris- 
diction of  equity  to  restrain  corporation  from  excess  or  abuse  of  its  fran- 
chise; Van  Alstyne  v.  Morrison,  33  Tex.  Civ.  672,  77  S.  W.  657,  arguendo. 

Distinguished  in  dissenting  opinion  in  Pennsylvania  v.  Wheeling  Bridge, 
13  How.  590,  609,  14  L.  Ed.  279,  287,  the  majority  holding  the  State,  suing 
as  individual,  might  mailktain  suit  for  injunction  to  abate  public  nuisance ; 
Attorney  General  v.  Delaware  Ry.  Co.,  27  N.  J.  Eq.  28,  no  purpresture 
being  shown;  Attorney  General  v.  American  Tobacco  Co.,  55  N.  J.  Eq. 
365,  36  Atl.  976,  where  it  was  sought  to  enjoin  corporation  from  per- 
formance of  acts  within  its  powers  on  ground  that  in  organizing  same 
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there  had  been  some  irregnilarities ;  Commonwealth  ▼.  Croushore,  145 
Pa.  St.  159,  defendant  having  been  acquitted  on  an  indictment  for  main^ 
tenance  of  nnisance,  equity  will  refuse  an  injunction  to  abate  alleged  nui- 
sance; State  V.  Caxpenter,  68  Wis.  173,  60  Am.  Rep.  851,  31  N.  W.  732, 
where  navigable  river  is  by  obstructions  rendered  non-navigable,  equity 
will  not  restrain  the  erection  of  a  building  in  river  which  would  not 
materially  obstruct  same. 

Enjoining  crimes  and  criminal  prosecutions.    Note,  35  Am.  St.  Rep. 
674. 

Remedies  available  to  vindicate  public  and  individual  right  to  use 

streams  as  highways.    Note,  81  Am.  Dec.  586. 
Right  of  action  by  attorney  general  for  illegal  act  tending  to  the  injury 

of  the  public.    Note,  1  £.  R.  C.  572. 

Equity  will  take  Jurisdiction  In  case  of  public  nuisance  at  suit  of  private 
person,  where  he  is  In  imminent  danger  of  suffering  special  injury  for  which 
law  affords  no  adequate  remedy;  but  a  municipality  not  showing  some  special 
damage  to  its  own  property  cannot  maintain  a  suit  respecting  an  obstruction 
in  the  Potomac  Biver  alleged  to  be  a  nuisance. 

Approved  in  Arizona  Copper  Co.  v.  Gillespie,  230  U.  S.  57,  57  L.  Ed. 
1389,  33  Sup.  Ct.  1004  (affirming  12  Ariz.  200,  100  Pac.  469),  riparian 
appropriator  of  water  for  irrig^ation  may  enjoin  contamination  of  stream; 
Dittgen  v.  Racine  Paper  Goods  Co.,  164  Fed.  84,  enjoining  injury  to  busi- 
ness by  stating  that  product  is  infi:ingement  of  patent;  Carver  v.  San 
Pedro  etc.  R.  Co.,  151  Fed.  335,  enjoining  bridge  obstructing  navigation 
of  slough;  Sloss-Sheffield  Steel  &  Iron  Co.  v.  Johnson,  147  Ala.  386, 
388,  119  Am.  St.  Rep.  89,  11  Ann.  Oas.  285,  8  L.  R.  A.  (N.  S.)  226,  41 
South.  908,  granting  injunction  to  property  owner  compelled  to  take  cir- 
cuitous route  by  dumping  of  slag  in  street;  Conradt  v.  Miller,  2  Alaska, 
436,  injunction  lies  to  prevent  building  of  wharves  or  warehouses  by 
private  persons  on  public  highway  or  navigable  streams  in  front  of  plain- 
tiff's property,  where  he  shows  special  injury;  United  States  v.  Wilson, 
33  App.  D.  C.  479,  refusing  mandamus  to  compel  Secretary  of  AgricultuS^e 
to  revoke  decision  condemning  bleached  flour  on  behalf  of  manufacturer 
of  machinery  for  bleaching  flour;  Dewey  Hotel  Co.  v.  Ufaited  States 
Electric  Lighting  Co.,  17  App.  D.  C.  367,  refusing  to  electric  lighting  com-  ' 
pany  injunction  against  construction  of  conduits  for  electric  lighting,  etc. ; 
Fowler  v.  Wood,  73  Kan.  543, 117  Am.  St.  Rep.  534,  6  L.  R.  A.  (N.  S.)  162, 
85  Pac.  774,  one  cannot  preserve  riparian  rights  by  appropriating  accre- 
tions to  land  of  another;  Bembe  v.  Commissioners,  94  Md.  329,  51  Atl.  181, 
holding  when  county  commissioners  allow  bridge  which  is  part  of  public 
hi^way  to  become  impassable,  and  that  bridge  is  only  way  by  which 
plaintiff  can  pass  to  and  from  his  land,  plaintiff  may  sue  county  commis- 
sioners for  damages;  West  &  Sevems  v.  Ponca  City  Milling  Co.,  14  Okl. 
648,  79  Pac.  101,  refusing  to  enjoin  erection  of  frame  building  within 
fire  limits;  Richi  v.  Chattanooga  Brewing  Co.,  105  Tenn.  653,  58  S.  W. 
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646,  restraining  nnanthorized  eonatmction  and  operation  by  private  eor- 
poratioiiy  for  its  own  use,  of  private  railroad  along  public  street,  which 
uot  only  obstructed  public  travel  along  street  but  destroyed  ingress  and 
egress  of  abutting  owner;  Weakley  v.  Page,  102  Tenn.  202,  63  S.  W.  5i56, 
upholding  equity  jurisdiction  over  suit  to  enjoin  owner  of  property  from 
keeping  or  permitting  house  of  ill  fame  to  be  kept  therein,  at  suit  of 
adjacent  owners,  when  by  reason  of  conduct  of  inmates  and  visitors  it 
has  become  nuisance;  Mayor  of  Columbus  v.  Rpdgers,  10  Ala.  47,  up- 
holding right  of  city  to  injunction  causing  abatement  of  a  toll-gate  which 
had  been  so  constructed  as  to  lessen  value  of  complainants'  bridr;;e  fran- 
chise; Frink  v.  Lawrence,  20  Conn.  121,  50  Am.  Dec.  276,  where  bill  in 
equity  was  maintained  by  private  person  to  remove  obstruction  to  navi- 
gation, such  obstruction  causing  special  damage  to  complainant;  Ewell  v. 
Greenwood,  26  Iowa,  380,  and  Gore  v.  Brubaker,  55  Md.  90,  wliere  nuisance 
eonsisted  in  obstruction  in  public  highway;  Musser  v.  Hershey,  42  Iowa, 
365,  where  defendant  Was  about  to  place  obstruction  in  navigable  stream ; 
Hamilton  v.  Whitridge,  11  Md.  146,  69  Am.  Dec  188,  whe^e  at  suit  of 
private  party  equity  prohibited  opening  of  a  house  of  prostitution ;  Whit- 
iield  V.  Rogers,  26  Miss.  87,  59  Am.  Dec.  247,  sustaining  complainant's 
bill  to  enjoin  defendant  from  erecting  mill-dam;  Glascow  v.  St.  Louis, 
15  Mo.  App.  124,  upholding  right  of  private  person  to  enjoin  municipality 
from  exceeding  its  powers,  when  by  such  acts  he  would  be  specially  dam- 
aged; Parrish  v.  Stephens,  1  Or.  76,  where  defendant  was  enjoined  from 
placing  erection  on  levee  adjoining  complainant's  property;  State  v.  Mil- 
waukee (Wis.),  78  N.  W.  756,  where  private  relator  was  held  incompetent 
to  maintain  bill  in  name  of  attorney  general  to  abate  public  nuisance; 
Piscataqua  Nav.  Co.  v.  New  York  etc.  Ry.  Co.,  89  Fed.  363,  364,  where 
private  action  was  maintained  against  railroad  company  for  negligently 
obstructing  navigable  stream;  State  v.  Patterson,  14  Tex.  Civ.  App.  469, 
37  S.  W.  479 ;  Adams  v.  Beach,  1  McCahon,  249,  1  Fed.  Cas.  110,  arguendo ; 
Spooner  v.  McConnell,  1  McLean,  359,  380,  Fed.  Cas.  13,245,  but  an  ob- 
struction to  navigation  is  not  such  special  injury  as  permits  private  person 
to  maintain  injunction  to  abate;  dissenting  opinion  in  Detroit  v.  Detroit 
By.  Co.,  56  Fed.  906,  Scheckner  v.  Milwaukee  Ry.  Co.,  21  Iowa,  517, 
North  Bloomfield  Co.  v.  United  States,  88  Fed.  679,  and  City  of  Ottum^^a 
T.  Chinn,  75  Iowa,  407,  39  N.  W.  671,  arguendo. 

Distinguished  in  Southern  Express  Co.  v.  Long,  202  Fed.  467, 120  C.  C.  A. 
568,  refusing  to  enjoin,  on  behalf  of  express  company  shipping  liquor  into 
State,  illegal  intrastate  shipments  of  liquors;  Northern  Pacific  R.  R.  Co. 
V.  Whalen,  149  U.  S.  162,  37  L.  Ed.  688,  13  Sup.  Ct.  824,  holding  corpora- 
tion cannot  maintain  suit  for  injunction,  as  for  a  nuisance  against  saloon- 
keeper near  line  of  its  road,  at  which  its  workmen  buy  liquors  and  get  so 
drunk  as  to  be  unfit  for  work;  Parker  v.  Winnipiseogee  Lake  Cotton  etc. 
Mig.  Co.,  1  Cliff.  251,  Fed.  Cas.  10,752,  and  Illinois  Canal  Co.  v.  St.  Louis, 
2  Dill.  90,  91,  Fed.  Cas.  7007,  where  complainant's  pleadings  did  not 
show  he  was  likely  to  suffer  irreparable  injury;  Alden  v.  Pinney,  12  Fla. 
392;  Kittle  v.  Fremont,  1  Neb.  337,  and  Allen  v.  Freeholders,  13  N.  J.  Eq. 
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74,  where  complaint  did  not  show  special  damage;  Coulson  v,  Harris,  43 
Miss.  750,  holding  equity  will  not  enjoin  tax  collector  from  collecting 
tax  on  groui^d  He  is  collecting  more  than  has  been  assessed,  since  taxpayer 
has  remedy  at  law;  Doolittle  v.  Supervisors,  18  N.  Y.  160,  and  Jones  v. 
St,  Paul  Ry.  Co.,  16  Wash.  29,  47  Pac.  227,  where  complainant  was  dam- 
aged no  greater  than  other  freeholders. 

Restraining  house  of  prostitution  as  nuisance.    Note,  48  Am.  -Rep.  275. 

/        Navigable  waters,  remedies  for  obstruction  of.    Note,  57  Am.  St.  Bep. 
694,  695. 

Right  of  private  citizen  to  maintain  action  to  abate  nuisance  caused 
by  construction  of  navigable  stream.    Note,  Ann.  Oas.  1913E,  51. 

Nuisance  enjoined  at  suit  of  private  citizen.    Note,  1  Ann.  Cas.  38. 

Injunction  to  restrain  threatened  or  apprehended  tiuisance.    Note,  2 
Ann.  Oas.  253. 

When  injunction  against  nuisance  will  be  granted.    Note,  19  E.  R.  C. 
306. 

Power  to  grant  mandatory  injunctions.    Note,  20  L.  R.  A.  165. 

Injunction  by  municipalities  against  nuisances  in  waters  and  water- 
courses.   Note,  40  L.  B.  A.  465,  469. 

Municipality's  right   to  enjoin  or  abate  public   nuisance.    Note,   51 
L.  R.  A.  658,  661. 

Oorporations  are  not  persons. 

Cited  in  American  Colonization  Society  v.  Gartrell,  23  Ga.  458,  in  dis- 
cussion as  to  right  of  foreign  corporation  to  sue  in  Georgia  courts. 

Scope  of  term  "persons."    Note,  19  L.  B.  A.  225. 
What  waters  are  navigable.    Note,  42  L.  B.  A.  326. 

■ 

Miscellaneous.  Cited  in  New  Orleans  etc.  R.  R.  Co.  v.  EUerman,  105 
U.  S.  174,  26  L.  Ed.  1018;  United  States  v.  Bridge,  1  Wood.  &  M.  407, 
411,  413,  Fed.  Cas.  15,867;  Mayor  of  Savannah  v.  Georgia,  4  Ga.  41; 
Pillsbury  v.  Moore,  44  Me.  156,  69  Am.  Dec.  98;  People  v.  IngersoU,  58 
N.  Y.  29,  17  Am.  Rep.  193. 

12  Pet.  101,  9  L.  Ed.  1016,  WEST  Y.  BRASHEAB.  ^ 

Appellee  seeking  docketing  and  dismissal  of  cause  for  failure  to  file  bdnd 
for  clerk's  fees  cannot  obtain  it  on  record  filed  by  appellants,  but  must  pro- 
duce Circuit  Court  clerk's  certificate  as  required  1)7  thirtietb  nile. 
Cited  and  followed  in  Kimball  Co.  v.  Ruge,  26  Fla.  60. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  R.  A.  852. 
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12  Pot  102-189,  9  L.  Ed.  10:(7,  BEAWOK  Y.  PABMEBS*  BANK. 

dzcmostaacM  under  which  the  XTnited  States  will  he  considered  a  x»re< 
f eired  creditor. 

Cited  in  Bush  v.  United  States,  8  Sawy.  339,  14  Fed.  323,  holding  con- 
fession of  judgment  by  debtor  does  not  operate  as  a  voluntary,  assignment, 
so  that  priority  of  United  States  may  attach ;  United  States  v.  Wilkinson, 
5  Dill.  278,  279,  Fed.  Cas.  16,695,  priority  of  United  States  does  not  attach 
on  absconding  of  debtor;  United  States  v.  Couch,  25  Fed.  Cas,  674,  assign- 
ment of  firm  property  and  property  of  one  of  partners  does  not  establish 
insolyency  of  firm  so  as  to  entitle  United  States  to  maintain  bill  as'  pre- 
ferred v  creditor;  Ex  parte  Waddell,  28  Fed.  Cas.  1314,  ai^endo;  Thomp- 
son V.  Avery,  11  Utah,  240,  39  Pac.  837,  as  authority  for  holding  this  right 
is  conferred  by  statute. 

Wben  insolyent  l>ecom«i  dirested  of  Us  property,  under  act  of  1797, 
person  who  becomes  Inyested  with  title  is  tlierehy  made  tnistee  for  United 
States,  and  is  bomid  to  pay  United  States  first  out  of  proceeds  of  debtor's 
property. 

Cited  in  United  States  v.  Lewis,  13  Bank.  Reg.  39,  26  Fed.  Cas.  924,  and 
later  bankruptcy  acts  wrought  no  difference;  United  States  v.  Dewey,  39 
Fed.  251,  and  cause  of  action  against  assignee  for  ^  wrongfully  paying  * 
assets  to  other  creditors  does  not  abate  on  his  death;  United  States  v. 
Duncan,  4  McLean,  621,  Fed.  Cas.  15,003,  s.  c,  12  111.  535,  where  property 
of  debtor  of  United  States  came  into  hands  of  his  administrator. 

Biglit  of  preference  in  United  States  in  property  of  insolvent  does  not 
attach  while  debtor  continues  in  possession  of  property,  although  insolvent. 
Cited  in  United  States  v.  McLellan,  3  Sumn.  352,  Fed.  Cas.  15,698,  fol- 
lowing rale;  United  States  v.  Griswold,  7  Sawy.  303,  8  Fed.  501,  where 
debtor  had  mortgaged  a  part  of  his  property. 

Statute  giving  priority  to  United  States  applies  to  alL  its  debtors,  what- 
ever their  character  and  by  whatever  mode  bound. 

Cit«d  in  Lewis  v.  United  States,  92  U.  S,  621,  622,  23  L.  Ed.  514,  14 
Bank.  Reg.  67,  68,  holding  the  relation  of  bankrupt  members  of  a  firm  to 
United  States  are  same  as  if  they  were  severally  liable;  United  States  v. 
Cook  County  Bank,  9  Biss.  58,  Fed.  Cas.  14,863,  holding  United  States  \$ 
preferred  over  other  creditors  in  distribution  of  assets  of  insolvent  na^ 
tional  bank. 

Distinguished  in  United  States  v.  The  Steamboat  Laurel,  Newb.  271, 
Fed.  Cas.  15,569,  where  question  raised  was  whether  United  States  has  a 
lien  for  a  penalty,  and  if  so  whether  it  is  preferred  to  that  of  other  lien- 
holders. 

Deposit  of  public  funds,  as  preferred  claim  against  insolvent  bank. 

Note,  8  Ann.  Oas.  118. 
Priority  of  State  of  United  States  in  payment.    Note,  29  L.  R.  A.  223, 
238. 
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Statutes  liavlng  reference  to  the  public  ahoQld  be  liberally  constmed. 
Cited  in  United  States  v.  Duncan,  4V  McLean,  628,  634,  Fed.  Gas.  15,003 ; 
s.  c,  12  lU.  540,  545,  in  construction  of  statute,  giving  government  priority 
over  other  creditors. 

Oorporiltion  is  a  person  wltbin  tbe  sense  of  act  of  Congress  of  1797  giv- ' 
ing  United  States  priority  in  insolvency. 

Approved  in  Pinney  v.  Nelson,  183  U.  S.  149,  46  L.  Ed.  128,  22  Sup.  Ct. 
55,  holding  California  stockholders  in  Colorado  corporation,^  whose  charter 
specified  one  of  purposes  was  transaction  of  business  in  California,  are 
bound  by  Cal.  Civ.  Code,  §  322,  imposing  same  personal  liability  on  stock- 
holders of  foreign  corporations  as  upon  stockholders  of  .domestic  corpo- 
rations; Planters'  Bank  v.  Andrews,  8  Port.  427,  and  South  Carolina  R.  R. 
Co.  V.  McDonald,  5  Ga.  542,  543,  holding  corporation  a  person  within  mean- 
ing of  attachment  laws;  Baltimore  &  O.  R.  R.  Co.  v.  Gallahue,  12  Gratt. 
663,  65  Am.  Dec.  260,  and  Southwestern  R.  R.  Co.  v.  Paulk,  24  Ga.  362, 
holding  corporations  will  be  considered  persons  unless  expressly  excepted 
in  statute,  or  by  necessary  implication ;  Commer^al  Ba.nk  v.  Nolan,  7  How. 
(Miss.)  524,  where  banking  corporation  was  held  to  be  person  within- 
meaning  of  statute  forbidding  taking  of  interest  above  a  certain  rate; 
dissentii^  opinion  in  Charlotte  etc.  R.  R.  Co.  v.  Gibbes,  27  S.  C.  400,  4  S.  E. 
55,  as  a  corporation  being  person  within  sense  of  Fourteenth  Amendment  to 
Constitution;  United  States  Bank  v.  Bank,  1  Rob.  (Va.)  589,  in  constru- 
ing act  providing  procedure  in  actions  against  absent  debtors;  Bank  of 
Augusta  V.  Earle,  13  Pet.  588,  10  L.  Ed.  308,  Mayor  etc.  of  Columbus  v. 
Rodgers,  10  Ala.  44,  Frazier  v.  Wilcox,  4  Rob.  (La.)  533,  and  Martin  v. 
Mobile  etc.  R.  R.  Co.,  7  Bush  (Ky.),  123,  in  discussion  as  to  right  of  cor- 
poration to  make  contracts  outside  of  State  of  its  creation;  and  to  same 
effect,  Curtis  v.  McCullough,  3  Nev.  216,  Watson  v.  Thompson  Lumber  Co., 
49  Ark.  86,  4  S.  W.  63,  and  Home  Ins.  Co.  v.  City  of  Augusta,  50  Ga.  541, 
in  discussion  as  to  whether  foreign  corporation  will  be  considered  a  resi- 
dent;  Farmers'  Ins.  Co.  v.  Harrah,  47  Ind.  240,  but  a  corporation  cannot 
be  considered  a  citizen  within  meaning  of  clause  in  Constitution  providing 
the  citizens  of  each  State  shall  be  entitled  to  all  privileges  and  immunities 
of  citizens  of  several  States;  Ricker  v.  American  Trust  Co.,  140  Mass. 
350,  5  N.  E.  287,  as  authority  for  holding  corporation  is  sometimes  con- 
sidered as  person;  Crafford  v.  Supervisors,  87  V4;.  115,  116,  10  L.  B.  A. 
131,  12  S.  E.  148,  holding  corporation  a  person  within  sense  of  statute 
providing  procedure  for  change  of  site  of  courthouse,  on  application  of 
persons  paying  taxes. 

Distinguished  in  Risley  v.  Phoenix  Bank,  83  N.  Y.  336,  38  Am.  Rep.  432, 
holding  corporation  is  not  person  within  meaning  of  confiscation  act. 

Denied  in  Commonwealth  v.  Phoenix  Bank,  11  Met.  152,  155,  holding  an 
incorporated  bank  is  not  a  person,  within  meaning  of  act. 

Word  "person"  as  including  private  corporation.    Note,  20  Ann.  Oas. 
740.  • 
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Bights  of  private  creditor,  acaulred  by  attachment,  cannot  be  defeated 
by  Bahseqaent  attachment  on  part  of  the  United  States. 

Approved  in  Missouri  etc.  Ry.  Co.  v.  Bradshaw,  37  Okl.  320,  132  Pa^. 
328,  garnishment  proceeding  in  another  State,  subsequently  commenced, 
cannot  be  pleaded  in  bar;  People's  Nat.  Bank  v.  Corse,  133  Tenn.  725,  726, 
182  S.  W.  918,  United  States  has  no  priority  which  overrides  attachment 
which  operates  only  as  lien ;  Wallace  v.  McConnell,  13  Pet.  151,  19  L.  Ed. 
102,  holding,  when  suit  in  dne  court  is  commenced  prior  to  proceedings 
under  attachment  in  another  court,  such  proceedings  cannot  arrest  the 
suit;  Pratt  v.  Burr,  5  Biss.  64,  Fed.  Cas.  11,373,  where  bill  was  filed  by 
payee  against  assignee  and  maker  of  note,  to  set  aside  transfer  and  re- 
cover note,  summons  being  duly  served  on  maker,  payment  by  him  of 
judgment  rendered  in  another  court,  on  suit  subsequently  commenced,  does 
not  discharge  liability  to  payee;  Bayard  v.  Bayard,  2  Fed.  Cas.  1060, 
defendant's  interest  in  excess  of  proceeds  of  sale,  over  amount  of  execu- 
tion in  hands  of  United  States  marshal,  vests  in  sheriff  on  delivery  to  him 
of  execution  from  State  court,  and  cannot  be  defeated  by  subsequent  pro- 
cess, issuing  out  of  United  States  courts;  Zurcher  v.  Magee,  2.  Ala.  255, 
money  collected  by  shefiff,  under  execution,  cannot  be  attached  by  gar- 
nishment while  in  his  hands ;  .TxowbnJdge  v.  Means,  5  Ark.  139,  89  Am. 
Dec.  371,  judgment  debtor  cannot  be  garnished;  Hamill  v.  Peck,  11  Colo. 
App.  4,  52  Pac.  217,  a  judgment  debt  is  not  subject  to  garnishment,  by 
process  from  a  court,  other  than  that  in  which  judgment  was  rendered; 
Dudley's  Case,  7  Fed.  Cas.  1154,  Cohen  v.  Solomon,  66  Fed.  414,  and 
Storm  V.  Waddell,  2  Sand.  Ch.  628,  all  arguendo. 

Distinguished  in  Wall  v.  Royal  Saxon,  29  Fed.  Cas.  64,  holding  vessel 
may  be  libeled  in  admiralty,  under  paramount  lien,  notwithstanding  she 
has  been  seized  by  attachment  issuing  out  of  State  court ;  Skipper  v.  Fos-  ^ 
ter,  29  Ala.  331,  65  Am.  Dec,  406,  on  statutory  grounds,  holding  debts 
reduced  to  judgments  may  be  attached  where  judgment  and  attachment 
are  in  same  court ;  Hagedon  v.  Bank  of  Wisconsin,  1  Pinn.  64,  39  Am.  Dec. 
276,  where  creditor  of  original  owner  sought  to  attach  goods  after  they 
had  passed  into  hands  of  receiver. 

Miscellaneous.  Cited  in  Nevitt  v.  Bank  of  Port  Gibson,  6  Smedes  &  M. 
630;  Smith  v.  United  States,  1  Wash.  Ter.  271;  dissenting  opinion  in 
Adams  Co.  v.  Deyette,  8  S.  D.  144,  31  L.  R.  A.  606,  65  N.  W.  480;  Plant 
V.  Macon  Oil  Co.,  103  Ga.  672,  30  S.  E.  570. 

12  Pet.  140-142,  9  L.  Ed.  1032,  HEIBS  OF  WHiSON  v.  LIFE  ft  FIBE  IN8T7R- 

AKCE  00.  OF  NEW  YOBK. 

Writ  of  error  will  he  dismissed  when  all  defendants  against  whom'  Judg- 
ment was  given  do  not  join  in  application  therefor. 

Approved  in  Loveless  v.  Ransom,  107  Fed.  627,  628,  following  rule ;  The 
Bylands,  231  Fed.  105,  dismissing  appeal  by  claimant  of  libeled  vessel 
alone  without  joining  surety;  Kidder  v.  Fidelity  Ins.  Trust  &  Safe  Deposit 
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Co.,  105  Fed.  823,  dismissing  appeal  where  one  of  several  interveners  ap- 
peals from  equity  decree  after  term  in  which  dtcree  was  rendered  and 
cites  only  complainant  and  receiver  of  one  of  several  defendants;  Ayres  v. 
Polsdorfer,  105  Fed.  740,  holding  fact  that  defendant  who  did  not  join  in 
suing  out  writ  of  error  was  barred  by  lapse  of  time  from  doing  so  before 
objection  was  raised,  not  ground  for  refusal  of  dismissal;  Hook  v.  Mer- 
cantile* Trust  Co.,  95  Fed.  49,  holding,  motion  to  dismiss  for  failure  to  join 
necessary  parties  on  appeal  going  to  jurisdiction  will  be  entertained  on 
rehearing;  Lewis  v.  Little,  7  Ind.  Ter.  607,  104  S.  W.  852,  error  not  cured 
by  entry  of  appearance  after  filing  of  writ;  Masterson  v.  Herndon,  10 
Wall.  417,  19  L.  Ed.  954,  su^esting  procedure  when  one  defendant  refuses 
to  join;  Simpson  v.  Greeley,  20  Wall.  158,  22  L.  Ed.  339,  and  Estis  v. 
Trabue,  128  U.  S.  230,  32  L.  Ed.  430,  9  Sup.  Ct.  59,  60,  where  judgment 
being  against  principal  and  sureties,  sureties  did  not  join  in  writ  of  error ; 
McClure  v.  Taylor,  38  Ind.  428,  Lovejoy  v.  Trelan,  17  Md.  527,  79  Am.  Dec. 
668,  and  Whitlock  v.  Willard,  18  Fla.  iSb,  all  following  rule ;  Sewing  Ma- 
chine Cases,  18  Wall.  579,  21  L.  Ed.  920,  arguendo.^ 

Removal  of  causes  from  State  to  Federal  courts.    Note,  12  Am.  Bep. 
548.  ^ 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  R.  A.  838,  839,  855. 

Writ  of  error  Issued  in  name  of  *^ein  of  Wilson"  doea  not  name  any 
parties  and  will  be  dismissed. 

Cited  in  The  Protector,  11  Wall.  86,  20  L.  Ed.  48,  where  appeal  was 
taken  in  name  of  Freeborn  &  Co.,  court  holding  no  difference  exists  be- 
tween writs  of  error  and  apx>eal  as  to  manner  in  which  names  of  parties 
should  be  set  forth;  Kentucky  Co.  v.  Day,  2  Sawy.  471,  Fed.  Cas.  7719, 
where  parties  were  designated  by  fictitious  names  in  introductory  part  of 
bill,  and  in  prayer  for  process;  Decatur  v.  Paulding,  14  Pet.  608,  10  L.  Ed. 
615,  arguendo. 

Distinguished  in  Mussina  v.  Cavazos,  6  Wall.  362,  18  L.  Ed.  812,  where 
it  appeared  from  examination  of  writ,  court  would  experience  no  diffi- 
culty in  naming  parties  for  or  against  whom  it  might/ render  judgment; 
Estis  V.  Trabue,  128  IT.  S.  229,  32  L.  Ed.  430,  9  Sup.  Ct.  60,  where  record 
disclosed  names  of  real  parties. 

Modified  in  Walton  v.  Marietta  Co.,  157  U.  S.  346,  39  L.  Ed.  726,  15  Sup. 
Ct.  627,  under  act  of  1872,  court  may,  under  certain  circumstances,  allow 
amendment  of  writ. 

12  Pet.  143-144,  9  L.  Ed.  1033,  8AB0HET  Y.  T7NITED  STATES. 

Cases  at  law,  carried  on  error  from  the  District  to  the  Circuit  Court, 
cannot  be  brought  to  Supreme  Court  on  appeal. 

Approved  in  Highland  Bo^*^  Gold  Min.  Co.  v.  Strickley,  116  Fed.  855, 
following  rule;  Comstock  v.Eagleton,  196  U.  S.  100,  49  L.  Ed.  403,  25 
Sup.  Ct.  210,  judgment  of  Supreme  Court  of  Oklahoma  affirming  judgment 
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otUfwer  eonit  on  demnrrer  to  petition  for  false  imprisonment  can  only  be 
reviewed  in  Snpreme  Court  on  writ  of  error;  De  Lemos  v.  United  States, 
107  Fed.  123,  holding  Circuit  Court  of  Appeals  catinot  review  criminal  case 
except  on  writ  of  error;  City  of  Wilmington  v.  Ricaud,  90  Fed.  213,  refus- 
ing to  dismiss  writ  of  error,  properly  issued  and  in  record,  in  action  at  law 
becanse  petition  and  order  were  for  allowance  of  appeal;  United  States 
Fidelity  etc.  Co.  v.  Shirk,  7  Ind.  Ter.  85,  103  S.^  W.  774,  Court  of  Appeals 
in  Indian  Territory  had  no  jurisdiction  of  appeal  in  case  at  law;  Stevens 
V.  Clark,  62  Fed.  323,  18  U.  S.  App.  584,  in  holding  appeal  does  not  lie 
from  judgment  in  action  at  law;  Muhlenberg  County  v.  Dyer,  65  Fed.  635, 
31  U.  S.  App.  109,  an  application  for  writ  of  mandamus  can  be  reviewed 
in  Circuit  Court  of  Appeals  only  on  writ  of  error;  Ruddick  v.  Billings,  / 

Woolw.  333,  Fed.  Cas.  12,110,  as  to  mode  of  removing  causes  from  inferior 
to  Superior  Court. 

Miscellaneous.  Cited  in  Ex  parte  France,  176  Ind.  102,  95  N.  E.  526, 
to  pcint  that  writ  of  error  exists  bj'  virtue  of  coramon  law;  Holmes  v. 
Jennison,  14  Pet.  621,  10  L.  Ed.  623. 

12  Pet.  145-150,  9  L.  Ed.  1033,  SCOTT  y.  LLOYP. 

An  interested  person,  who  has  divested  himself  of  all  interest  arising 
out  of  original  transaction  and  prosecution  of  salt,  and  who  is  not  liable  to 
pay  costs,  is  a  competent  witness;  here  a  grantor  of  a  rent-charge,  divested 
of  interest  in  the  land,  and  released  from  costs,  held  competent  to  prove 
vsuy. 

Approved  in  Waters' v.  Pearson,  39  App.  D.  C.  17,  married  woman  may, 
in  defense  to  action  on  lease  under  seal,  prove  that  she  illegally  signed 
as  surety ;  Winkler  v.  Scudder,  1  6a.  131,  where  court  holds  maker  of  note, 
who  is  released,  is  a  competent  witness  to  pi*ove  usury,  in  consideration,  > 

in  suit  by  indorsee  against  indorser;  Orr  v.  Lacey,  2  Doug.  (Mich.)  241, 
holding,  in  action  by  indorsee  against  indorser  of  bill  of  exchange,  the 
acceptor,  for  whose  accommodation  bill  was  drawn  and  indorsed,  was  com- 
petent witness  to  prove  facts  which  would  render  bill  void ;  Heft  v.  Ogle, 
127  Pa.  St.  249,  14  Ahl  St.  Rep.  840,  18  Atl.  20,  holding  a  legatee  who  has 
parted  with  all  interest  in  an  estate  is  a  competent  witness  in  suit  brought 
by  executor;  Henderson  v.  Anderson,  3  How.  80,»11  L.  Ed.  503,  Oliver  v. 
Bank  of  Tennessee,  11  Humph.  76,  Smithwick  v.  Anderson,  2  Swan,  577, 
Parsons  v.  Phipps,  4  Tex.  354,  all  as  to  question  whether  an  indorser  of 
n^otiable  security,  indorsed  before  it  was  due  may  impeach  its  original 
validity. 

Distinguished  in  Mokelumne  etc.  M.  Coy  v.  Woodbury,  14  Cal.  268,  wherc^ 
membet  of  corporation,  after  commencemeht  of  suit^  sold  his  shares  of 
stock. 

Whether  indorser  of  negotiable  security  indorsed  before  it  was  due, 
may  impeach  its  original  validity.    ,Note,  22  Am.  Bep.  94* 
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Party  to  record  cannot  be  released  so  as  to  make  him  competent  witness. 

Cited  in  StJin  v.  Bowman,  13  Pet.  219, 10  L.  Ed.  134,  where  curator,  being 
defendant,  and  liable  to  extent  of  costs,  was  held  incompetent;  Smyth  v. 
Strader,  4  How.  417,  11  L.  Ed.  1037,  where  testimony  of  party  to  record, 
to  show  fraud  in  drawing  of  a  note,  was  rejected;  Bridges  v.  Armour,  5 
How.  94,  12  L.  Ed.  65,  affirmed,  although  party  is  divested  of  all  interest 
in  event  of  suit;  The  Steamboat  Neptune,  01c.  489,  Fed.  Gas.  10,120,  but 
suggesting  a  modification  of  rule  in  some  admiralty  causes;  Hill  v.  Dunk- 
lee,  12  Fed.  Gas.  152,  holding  inventor,  party  to  record,  and,  until  shortly 
before  examined  as  witness,  having  interest  in  case,  cannot  become  com- 
petent witness  by  assigning  his  invention;  Yearsley  v.  Brookfield,  30  Fed. 
Cas.  799,  where  party  had  assigned  all  interest  in  subject  matter  but  re- 
mained a  nominal  party;  Patterson  v.  Cobb,  4  Fla.  485,  where  party  had 
surrendered  all  his  interest  in  money  sued  for,  but  ptill  remained  party  of 
record;  dissenting  opinion  in  Central  R.  R.  Co.  v.  Hines, .19  Ga.  213,  ma- 
jority holding  a  party  of  record,  who  has  no  interest  whatever  in  event  of 
suit,  and  is  not  liable  for  costs,  is  a  competent  W|itness ;  Wise  v.  Patterson, 
3  G.  Greene,  472,  where  party  was  interested  )Eit  time  action  was  com- 
menced, but  at  time  of  trial  he  had  transferred  his  interest  to  another,  who 
had  executed  a  bond  to  indemnify  him  in  case  of  loss;  Campbell  v.  Todd, 
7  B.  Mon.  317,  and  Bailey  v.  Doak,  13  La.  Ann.  272,  where,  in  action 
against  alleged  partners,  the  testimony  of  One  that  another  was  not  a 
partner  was  rejected;  Pino  v.  Beckwith,  1  N.  M.  27,  approving  ruling  of 
trial  court,  in  rejecting  party  defendant  as  witness;  Wolf  v.  Fink,  1  Pa. 
St.  441,  44  Am.  Dec.  143,  where  witness  had  been  adjudged  a  bankrupt  and 
Jiad  no  interest  in  event  of  suit;  Swanzey  v.  Parker,  50  Pa.  St.  465,  38 
Am.  Dec.  555,  holding  transferrer  of  note,  without  indorsement,  is  incom- 
petent as  witness  for  his  transferee;  dissenting  opinion  in  Babcock  v. 
Wyman,  19  How,  303,  15  L.  Ed.  650,  Williams  v.  Miller,  10  Smedes  &  M. 
142,  and  Scales  v.  Desha,  .16  Ala.  312,  Martin  v.  Famum,  24  N.  H.  198, 
arguendo. 

Modified  in  Lane  v.  Buck,  14  Fed.  Cas.  1077,  suggesting  circumstances 
in  admiralty  causes  when  party  to  record  may  be  released  so  as  to  become 
witness. 

Distinguished  in  Snyder  v.  Fiedler,  139  U.  S.  480,  35  L.  Ed.  219,  11 
Sup.  Ct.  584,  where-  administratrix  resigned  and  administrator  de  bonis 
non  was  appointed  in  her  place,  she  was  held  competent  witness. 

12  Pet.  151-163,  9  L.  Ed.  1035,  ZAOHABIE  T.  FSANKUK. 

Under  Louisiana  laws,  a  mark  for  the  name,  by  a  person  unable  to  write, 
is  of  the  same  effect  as  a  si^at^re. 

Approved  in  Ashwell  v.  Miller,  54  Ind.  App.  387,  103  N.  E.  40,  genuine- 
ness of  party's  signature  to  verified  pleading  not  presumed;  Loughren  v. 
Bonniwell,  126  Iowa,  620,  106  Am.  St.  Rep.  319,  101  N.  W.  288,  upholding 
sufficiency  of  subscription  to  notice  by  justice  of  peace  with  stamp  bear- 
ing facsimile  of  signature;  Agurs  v.  Belcher,  111  La.  380,  100  Am.  St. 
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Rep.  485,  35  South.  608,  where  body  of  act  of  sale  gave  true  name,  but 
name  at  foot  of  deed  signed  by  mark  was  written  differently  by  notary, 
it  was  notice  sufficient  to  put  subsequent  purchaser  on  inquiry;  Iowa  Loan 
&  T,  Co.  V.  Greenman,  63  Neb.  270,  88  N.  W.  518,  holding  judicial  appraise- 
ment of  land  is  signed  within  meaning  of  Code  Civ.  Proc.,  §  491a,  where 
it  is  attested  by  mark  of  illiterate,  whose  name  thereto  is  signed  by  an- 
other; Finlay  v.  Prescott,  104  Wis.  617,  80  N.  W.  931,  holding  Justice 
Court  appeal  to  County  Court  cannot  be  dismissed  merely  because  appel- 
lant signed  appeal  papers  by  mark  and  marks  are  not  witnessed ;  Board  of 
Trustees  v.  Campbell,  48  La.  Ann.  1546,  21  South.  187,  holding,  under 
statute,  which  requires  incorporators  to  sign  an  act,-  it  is  not  necessary  that 
they  be  able  to  write  their  names;  Scott  v.  Seaver,  52  Wis.  184,  8  N.  W. 
814,  arguendo. 

What  is  signature  to  document.    Note,  53  Am.  Rep.  494. 
Signature  by  mark.    Note,  22  L.  R.  A.  373. 

Tlie  granting  or  ref  ual  of  new  trial  rests  in  diBcretlon  of  trial  court. 
Cited  in  State  v.  Chariot,  8  Rob.  (La.)  530,  following  rule. 

12  Pet.  164-173,  9  !•.  Ed.  1041,  OLABKE  ▼.  BSATHEWSOIT. 

For  purposes  of  jurisdiction,  the  executor  or  administrator  is  considered 
the  real  party  in  Interest. 

Approved  in  Laubscher  v.  Fay,  197  Fed.  880,  wRerc  administrator  brings 
action  for  wrongful  death  on  behalf  of  widow  and  children,  his  citizenship 
determines  jurisdiction ;  Popp  v.  Cincinnati,  H.  &  D.  Ry.  Co.,  96  Fed.  467, 
holding  under  Ohio  Stats.,  §  6135,  authorizing  administrator  to  sue  for 
death  by  wrongful  act  for  benefit  of  next  of  kin,  he  is  real  party  for  pur- 
pose of  Federal  jurisdiction;  Geyer  v.  Hancock  Mutual  Life  Ins.  Co.,  50 
N.  H.  234,  9  Am.  Rep.  188,  holding  cause  brought  by  administrator  against 
insurance  company,  both  parties  being  residents  of  same  State,  cannot  be 
renaoved  from  State  to  Federal  court,  although  intestate  was  resident  of 
different  State;  McNutt  v.  Bland,  2  How.  15,  11  Li  Ed.  161,  holding  where 
law  requires  bond  to  be  taken  in  name  of  public  o0:eer,  for  benefit  of  in- 
dividuals, the  person  for  whose  use  suit  is  brought,  and  not  obligee  in 
bond,  is  real  party. 

Distinguished  in  Brown  v.  Fletcher,  140  Fed.  641,  Rev.  Stats.  955,  relat- 
ing to  revival  of  actions  abated  by  deajbh  of  party,  has  no  application  to 
suits  in  equity. 

Limited  in  dissenting  opinion  in  Florida  v.  Georgia,  17  How.  499,  15 
la.  Ed.  196,  majority  holding  where  in  action  between  States  to  establish 
boundary  attorney  general  filed  information,  and  moved  to  intervene  in 
behalf  q^  the  United  States,  he  could  intervene  and  adduce  evidence  with- 
out making  United  States  a  party. 

Wlien  Jurisdiction  of  Federal  courts  lias  once  attached,  no  subsequent 
Gliaiisr«  ^  condition  of  parties,  such  as  death  of  a  party  and  substitution 
of  Ilia  administrator,  who  ladn  tbe  necessary  diverse  citizenship,  will  oust  it. 
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Approved  in  Kirby  v.  American  Soda  etc.  Co.,  194  U.  S.  146,  48  L.  E(L 
913,  24  Sup.  Ct.  619,  upholding  jurisdicti6n  of  Circuit  Court  where  cross- 
bill seeks  to  recover  balance  of  seventeen  hundred  dollars,  due  on  contract 
of  exchange,  where  original  bill,  dismissed  on  complainants'  motion,  asked 
cancellation  of  agreement  to  pay  two  thousand  and  twenty-five  dollars,  in 
consideration  of  exchange ;  Spring  v.  Webb,  227  Fed.  484,  stockholder's  suit 
charging  failure  of  corporation  to  bring  action  for  torts  may  be  revived; 
Schmertz  Wire-Glass  Co.  v.  Pittsburgh  Plate-Glass  Co.,  168  Fed.  90,  mere 
delay  in  prosecuting  suit  for  issuance  of  patent  after  death  of  complain- 
ant held  not  to  operate  as  abandonment;  Miller  v.  Wattier,  165  Fed.  361, 
no  statute  of  limitations  against  application  to  revive  equity  suit  after 
death  of  parties;  George  W.  Jackson  v.  Friestedt  Interlocking  Channel 
Bar  Co.,  159  Fed.  497,  where  complainant  assigns  patent  pending  suit  and 
after  expiration,  assignee  is  entitled  to  be  substituted;  Newton  v.  Gage, 
155  Fed.  604,  court  is  without  jurisdiction  to  entertain  cross-bill  by  inter- 
vener who  could  not  have  been  made  party  to  orio^inal  bill;  Louisville  etc. 
Ry.  Co.  V.  Louisville  Trust  Co.,  174  U.  S.  566,  48  L.  Ed.  1088,  19  Sup.  Ct. 
822,  holding  consolidation  of-  corporation  did  not  affect  jurisdiction; 
O'Connor  v.  O'Connor,  146  Fed.  997,  equity  suit  in  Federal  court  to  set 
aside  judgment  of  dismissal  in  same  court  is  ancillary  to  such  action,  and 
where  defendants  named  in  bill  were  privies  with  parties  to  original  ac- 
tion, service  may  be  made  on  them,  though  they  reside  out  of  district; 
Irmegar  v.  Tazewell  Coitfity,  264  111.  174,  106  N.  E.  228,  part  of  signers  to 
election  contest  petition  may  not  withdraw  so  as  to  deprive  court  of  juris- 
diction; Perkins  v.  Quint,  69  N.  H.  429,  45^A.tl.  143,  holding  jurisdiction 
of  claims  against  insolvent  debtor,  acquired  by  probate  court  on  institu- 
tion of  insolvency  proceedings,  not  affected  by  subsequent  assignment  to 
nonresident;  Kanouse  v.  Martin,  15  How.  208,  14  L.  Ed.  664,  holding  it 
error  for  State  court  to  permit  plaintiff  to  amend  his  pleading  so  as  to 
deprive  Federal  court  of  jurisdiction,  after  d^endant  had  made  motion 
to  remove  cause,  having  shown  it  was  within  junsdiction  of  Federal  court ; 
Hardenbergh  v.  Ray,  151  U.  S.  118,  88  L.  Ed.  95,  14  Sup.  Ct.  306  (affirming 

13  Sawy.  162,  33  Fed.  814),  wfcere,  after  jurisdiction  had  attached,  a  de- 
fendant was  substituted  who  was  citizen  of  same  State  as  plaintiff;  to 
same  effect,  Trigg  v.  Conway,  Hempst.  713,  Fed.  Cas.  14,173,  and  Thaxter 
V.  Hatch,  6  McLean,  70,  Fed.  Cas.  13,866,  ruling  similarly;  Roberts  v.  Nel- 
son, 8  Blatchf.  77,  Fed.  Cas.  11,907,  holding  reduction  of  amount  of  claim, 
after  jurisdiction  has  attached,  cannot  affect;  Barnard  v.  Hartford  Co., 
2  Fed.  Cas.  836,  and  Glover  v.  Shepperd,  21  Fed.  482,  483,  484,  both  hold- 
ing court  does  not  lose  jurisdiction  because  plaintiff,  through  whom  it  ob- 
tained same,  has  parted  with  all  interest  pendente  lite ;  Jarboe  v.  Templer, 
.38  Fed.  216,  where  cause  of  action  was  transfened  after  jurisdiction 
acquired  as  that  controversy  was  between  citizens  of  same  Stat^;  Cross 
V.  Evans,  86  Fed.  4,  52  U.  S.  App.  728,  holding  jurisdiction,  attacked  in 
action  against  receivers  of  railroad,  is  not  lost  because  road  subsequently 
passes  into  hands  of  owners,  who  are  residents  of  same  State  with  plain- 
tiff; Tug  River  Coal  etc.  Co.  v.  Brigel,  86  Fed.  819,  amendment  does  not 
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deprive  court  of  jjorisdiction ;  Ex  parte  Jones,  66  Ala.  205,  holding,  if  both 
parties  to  suit  are  residents  of  same  State  at  time  it  is  'brought,  neither 
acquires  right  to  remove  same  to  Federal  court  by  changing  his  domicile 
to  another  State;  to  same  effect,  Indianapolis  Ry.  Co.  v.  Risley,  50  Ind.  64; 
Dorr  V.  Davis,  76  Me.  .304,  holding  minor  cannot  acquire  residence  in  an- 
other county  from  that  in  which  guardian  was  appointed  that  will  oust 
judge  of  probate,  who  appointed  such  guardian,  of  jurisdiction  over  minor 
and  his  estate;  Upton  v.  New  Jersey  Ry.  Co.,  25  N.  J.  Eq.  375,  holding, 
if  defendant  cannot  remove  cause  on  ground  of  diverse  citizenship,  when 
action  is  brought,  he  cannot  do  so  after  death  of  plaintiff,  and  substitution 
of  another  party  in  his  place;  Trapier  v.  Waldo,  16  S.  C.  285,  holding, 
jurisdiction  of  State  court  having  attached  under  statute,  it  is  not  divested 
by  repeal  of  statute;  Hone  v.  Dillon,  29  Fed.  468,  and  State  v.  Wilkins, 
67  N.  H.  165,  29  Atl.  693,  holding  change  of  residence  of  signers  to  petition 
for  abatement  of  liquor  nuisance  does  not  affect  jurisdiction  of  court  after 
it  has  once  attached ;  Anderson  v.  Watt,  138  U.  S.  708,  34  L.  Ed.  1083,  11 
Sup.  Ct.  463,  arguendo;  Koenigsberger  v.  Richmond  Min.  Co.,  158  U.  S.  60, 
39  I*.  Ed.  892,  15  Sup.  Ct.  766,  in  construing  act  providing  for  transfer  of 
State  cases  to  Federal  courts,  on  the  admission  of  the  Dakotas  to  the 
Union;  Miller  v.  Rogers,  29  Fed.  402,  holding  when  jurisdiction  has  been 
acquired  of  a  cause,  a  supplementary  proceeding  may  be  maintained  with- 
out r^ard  to  citizenship  of  parties  thereto ;  Laird  v.  Connecticut  Ry.  Co., 
55  N.  H.  379,  20  Am.  Rep.  219,  holding,  where  action  was  brought  in  State 
court,  by  citizen  thereof,  against  citizen  of  another,  but,  subsequently, 
plaintiff  l)ecame  resident  of  same  State  with  defendant,  a  motion  made 
thereafter  to  remove  cause  to  Federal  court  will  be  denied;  Holden  v.  In- 
surance Co.,  46  N.  Y.  6,  7  Am.  Rep.  290,  as  to  necessary  allegations  in 
petition  to  remove  cause  from  •  State  court ;  to  same  effect,  Pechner  v. 
Phoenix  Ins.  Co.,  65  N.  Y.  200;  Rawle  v.  Phelps,  2  Flipp.  472,  Fed.  Cas. 
11,588,  and  Central  Trust  Co.  v.  Western  etc.  Ry.  Co.,  89  Fed.  28,  arguendo. 
Distinguished  in  G.  &  C.  Merriam  Co.  v.  Saalfield,  241  U.  S.'31,  60  L.  Ed. 
873,  36  Sup.  Ct.  477,  supplemental  bill  to  obtain  decree  in  personam  against 
nonresident  on  ground  that  by  his  participation  iA  original  action  he  had 
made  himself  a  party  and  was  bovind  by  decree  therein,  is  original  action 
against  him,  and  service  of  original  process  within  district  is  necessary; 
C.   P.   Stromeyer  Co.  v.  Aldrich,  227  Fed.  960,  suit  cannot  be  revived 
against  executors  not  authorized  to  sue  or  be  sued  outside  State  of  their 
appointment;  Pittsburgh  etc.  Ri  Co.  v.  Fiske,  178  Fed.  70,  101  C.  C.  A. 
560,  whei-^  sole  coteiplainant  assigns  all  interest  in  suit,  assignee  must  file 
original  bill  in  nature  of  supplemental  bill,  and  show  requisite  diversity  of 
citizenship;  Young  v.  Southern  Bell  Tel.  &  Tel.  Co.,  75  S.  C.  331,  9  Ann. 
Cas.  940,  7  L.  B.  A.  (N.  S.)  501,  55  S.  E.  767,  where  action  removed  to 
Federal  court  on  account  of  diversity  of  citizenship  was  discontinued, 
plaintiff  might  thereafter  bring  action  in  State  court  for  such  amount  as 
would  give  that  court  exclusive  jurisdiction ;  Adams  Express  Co.  v.  Denver 
etc.  By.  Co.,  4  McCrary,  84,  16  Fed.  717,  holding,  where  complainant  vol- 
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nntarily  transfers  a  part  of  his  interest  in  suit  to  citizen  of  same  State 
with  defendant,  jurisdiction  is  ousted. 

Bill  of  rerivor  does  not  commenco  a  new  suit  but  continnes  tlie  old  cme. 
Approved  in  Put-in-Bay  Water- Works  etc.  Co.  v.  Ryan,  181  U.  S.  433, 
45  L.  Ed.  938,  21  Sup.  Ct.  718,  holding  Federal  jurisdiction  in  controversy 
between  citizens  of  different  States  in  which  matter  in  dispute  is  alleged 
to  be  over  value  of  two  thousand  dollars,  not  terminated  by  ex  parte  affi- 
davits denying-  that  property  is  of  value  alleged;  Brooks  v.  Laurent,  98 
Fed.  652,  holding  Federal  court  acquiring,  by  removal,  jurisdiction  of  suit 
by  lessor  against  alien  assignee  or  lessee  for -cancellation  of  l^ase,  may 
entertain  cross-bill  by  defendant  for  specific  performance  of  lease,  thoug^h 
assignor  was  citizen  of  same  State  as  plaintiff;  Peck  v.  Truesdell,  7  Kan. 
App.  191,  51  Pac.  798,  where  suit  is  pending  to  reverse  judgment  avoiding^ 
tax  deed,  statute  does  not  run  against  claim  for  taxes ;  Brown  v.  Fletcher's 
Estate,  146  Mich.  417,  123  Am.  St.  Rep.  238,  16  L.  R.  A.  (N.  S.)  632,  109 
N.  W.  692,  suit  in  equity  continued  against  defendant's  administrator; 
Whyte  V.  Gibbes,  20  How.  542,  15  L.  Ed.  1016,  holding  objection  to  juris- 
diction on  bill  of  revivor  comes  too  late  when  defendants  appeared  to 
original  bill  and  defended  suit;  Jones  v.  Andrews,  10  Wall.  333,  Id  L.  £d. 
937,  where  reason  for  rule  is  applied  to  application  for  bill  for  injunction 
touching  suit  already  in  court;  Krippendorf  v.  Hyde,  110  U.  S.  281,  284, 
28  L.  Ed.  147,  148,  4  Sup.  Ct.  29,  30,  holding  jurisdiction  in  case  of  filing 
of  bill  of  intervention  is  determined  by  reference  to  citizenship  of  par- 
ties to  main  suit ;  to  same  effect,  Gumbel  v.  Pitkin,  124  U.  S.  144,  31  L.  £d. 
378,  8  Sup.  Ct.  383 ;  Goodnow  v.  Grayson,  5  McCrary,  20,  15  Fed.  4,  where 
party  waives  his  right  to  bring  suit  in  Federal  court,  his  administrator 
cannot  remove  cause  on  being  substituted  for  him  in  suit;  to  same  effect, 
Goodnow  V.  Dolliver,  26  Fed.  470,  ruling  similarly ;  Fitzpatrick  v.  Domingo, 
4  Woods,  164, 14  Fed.  217,  jurisdiction  of  Federal  courts  cannot  be  affected 
by  local  laws  as  to  presentation  of  claims  against  decedents'  estates; 
Shirley  v.  Waco  Tap  Ry.  Co.,  4  Woods,  414,  13  Fed.  707,  where  trustees 
were  substituted  fpr  railway  company,  defendant,  this  did  not  operate 
as  beginning  of  a  new  suit.  Reason  for  rule  applied,  Schenck  v.  Peay, 
Woolw.  183,  Fed.  Cas.  12,450,  holding  cross-bill  will  be  sust^ned  in  Federal 
court  where  both  parties  are  citizens  of  same  State  and  court  has  juris- 
diction of  orig^inal  bill  owing  to  citizenship  of  parties  thereto;  Chittenden 
V.  Thannhauser,  20  Blatchf.  61,  9  Fed.  227,  and  McDonald  v.  Seligman, 
81  Fed.  756,  bill  filed  to  restrain  or  regulate  judgment  in  same  court  is 
not  an  original  suit,  but  ancillary  and  dependent  to  original;  to  same 
effect,  M'Bee  v.  Marietta  Ry.  Co.,  48  Fed.  246;  United  States  v,  Parrott, 
McAll.  286,  Fed.*Cas.  15,998,  dissenting  opinion  in  Florida  v.  Georgia,  17 
How.  508,  15  L.  Ed.  200,  Christmas  v.  Russell,  14  Wall.  81,  20  L.  Ed.  768. 
Freeman  v.  Howe,  24  How.  460,  15  L.  Ed.  752,  Merchants '  Bank  v.  Leland, 
17  Fed.  Cas.  60,  Ralston  v.  Sharon,  51  Fed.  709,  Ross  v.  City  of  Fort 
Wayne,  63  Fed.  471,  24  U.  S.  App.  113,  and  Hazelton  v.  Citizens '  St.  Ry. 
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Co.,  72  Fed.  329,  all  arguendo;  Newcombe  v.  Murray,  77  Fed.  493,  as  to 
giomids  of  right  to  revive  suit  in  person  who  asserts  it. 

Distinguished  in  Leigh  v.  Kewanee  Mfg.  Co.,  127  Fed.  992,  holding 
where  action  at  law  was  pending  in  Federal  eourt,  such  court  had  ancillary 
jurisdiction  before  judgment  to  restrain  further  prosecution  of  action 
on  equitable  grounds  not  available  as  defense  to  action  at  law,  irrespective 
of  citizenship;  Melius  v.  Thompson,  1  Cliff.  132, 133,  Fed.  Cas.  9405,  holding 
bill  of  revivor  in  Circuit  Court  for  first  district  against  the  administrator 
of  the  deceased  respondent,  said  administrator  having  been  appointed 
by  California  probate  court,  confers  no  jurisdiction  over  adminis- 
trator; Howth  V.  Owens,' 30  Fed.  911,  where  unconditional  order  was  made 
striking  name  of  decedent  from  cause,  and  eight  years  thereafter  leave 
was  asked  to  file  bill  of  revivor ;  Mackaye  v.  Mallory,  79  Fed.  2,  46  U.  S. 
App.  741,  as  to  order  of  revivor  being  final  appealable  decree. 

Injunction  in  State  court  against  execution  of  final  process  of  Federal 
eourt.    Note,  76  Am.  Dec.  228. 

Miscellaneous.  Cited  in  Nations  v.  Johnson,  24  How.  205,  16  L.  Ed. 
682;  French  v.  Hay,  22  Wall.  252,  22  L.  Ed.  858;  Chester  v.  Life  Assn. 
of  America,  4  Fed.  489;  Kirk  v.  Du  Bois,  28  Fed.  462;  Fitzsimmons  v. 
Johnson,  90  Tenn.  426,  17  S.  W.  103. 

12  Pet  174r-177,  9  !■.  Ed.  1044,  BBADSTBEET  v.  THOMAS. 

Demandant  has  a  right  to  idace  before  assize  all  evidence  which  he 
fhinks  material,  and  which  has  been  ruled  competent  in  another  suit,  and 
ifainst  competency  of  which  no  objection  la  made  in  this  suit. 

Cited  in  Bradstreet  v.  Potter,  16  Pet.  318,  10  L.  Ed.  978,  where  same 
questions  were  presented.  ^ 

12  Pet  178-200,  9  Ifc  Ed.  1046,  OLABSE  ▼.  WHITE. 

Specific  performance  is  rarely  applied  to  contracts  affecting  personalty, 
bat  when  relief  prayed  is  the  delivery  up  of  certain  instruments,  that  may! 
be  decreed. 

Approved  in  Kane  v.  Luckman,  131  Fed.  619,  refusing  specific  perform- 
ance of  oral  contract  for  purchase  of  cows  in  exchange  for  land,  where  it 
vas  indefinite  and  incomplete;  Famsworth  v.  Whiting,  106  Me.  435,  76 
Atl.  911,  trial  by  jury  discretionary  in  suit  for  restitution  of  stock  cer- 
tificates; Kopplin  V.  Kopplin,  8  Tex.  Civ.  App.  629,  28  S.  W.  222,  where, 
under  facts,  complainant  was  held  entitled  to  relief;  Ryan  v.  Martin,  165 
Fed.  773,  and  Carpenter  v.  Osbom,  102  N.  Y.  662,  7  N.  E.  827,  both 
aiguendo. 

Where  answer  admits  fact  but  sets  up  matter  in  avoidance,  complainant 
need  not  prove  fact  admitted,  but  defendant  must  prove  matter  in  avoidance. 
Approved  in  Uri  v.  Hirsch,  123  Fed.  569,  applying  rule  in  suit  for  in- 
fringement of  trademark;  Lewis  v.  Leak,  9  Ga.  109,  as  to  necessity  of 
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defendant  proving  allegations  in  avoidance;  to  same  effect,  Cummins  v. 
CumminSy  15  111.  34,  and  James  River /Co.  v.  Little  John-,  18  Gratt.  77, 
Griggs  V.  Woodruff,  14  Ala.  22,  Royall  v.  McKenzie,  25  Ala.  370,  Hill  v. 
Bush,  19  Ark.  529,  all  arguendo;  Bellows  v.  Stone,  18  N.  H.  472,  as  to 
testimony  necessary  to  impeach  answer  when  same  is  responsive  to  bill. 

Modified  where  admission  and  avoidance  constitute  one  single  act  in 
Reid  V.  McCallister,  11  Sawy.  36,  49  Fed.  17. 

In  cases  of  composition,  debtor  who  agrees  to  pay  less  sum  in:  discbarge 
of  contract  must  pay  punctnaUy,  for  until  performance  the  creditor  is  not 
bound. 

Approved  in  Pupke  v.  Churchill,  16  Mo.  App.  337,  where  payments 
tvere  not  made  promptly  by  debtor  as  per  agreement,  and  it  wasylield 
creditor  might  recover  on  original  indebtedness;  Dyer  v.  Muhlenberg,  117 
Fed.  591,  and  Chapman  v.  Dennison,  77  Me.  210,  both  arguendo. 

Action  on  original  claim  upon  failure  to  pay  at  time  stipulated  in 
accord  or  compromise.    Note,  45  L.  B.  A.  (N.  S.)  1064. 

Where  act  is  sought  to  be  avoided  on  ground  of  fraud,  It  must  be  shown 
to  be  tainted,  and  It  cannot  be  asserted  with  other  flranda  unless  it  in  some 
way  be  connected  with  or  form  part  of  them. 

Approved  in  Kessler  v.  Ensley,  141  Fed.  148,  applying  rule  where  land 
V  purchased  of  company  by  former  director,  and  by  corporation  of  which 

he  was  laige  stockholder  from  trustees,  to  whom  it  had  been  conveyed 
under  agreement  between  stockholders  and  creditors;  In  re  A.  L.  Robert- 
shaw  Mfg.  Co.,  133  Fed.  560,  where  debtor  conveyed  property  to  certain 
creditors,  with  intent  to  pay  debts  owing  to  them,  facts  that  transfer  post- 
X)oned  other  creditors,  as  intended,  and  that  creditor  aided  in  such  intent, 
does  not  invalidate  transfer;  Sutton  v.  Kelliher,  115  Iowa,  636,  89  N.  W. 
28,  holding  in  suit  by  creditors  of  mortgagor  to  set  aside  mortgage  as  being 
fraudulent  in  its  inception  evidence  of  other  facts  of  similar  character, 
occurring  about  same  time  as  execution  of  mortgage,  admissible  as  showing 
intent;  Reynolds  v.  Evans,  123  Md.  368,  91  Atl.  565,  applying  rule  to 
alleged  fraudulent  sale  of  stock;  Herring  v.  Richards,  1  McCrary,  577, 
3  Fed.  445,  fact  that  fraudulent  eontributions  were  made  for  improvement 
of  property  does  not  show  that  original  conveyance  was  fraudulent ;  Smith 
V.  Schwed,  9  Fed.  485,  where  fraudulent  transaction  was  connected  with 
transaction  in  controversy  as  part  of  scheme  to  defraud;  Darling  v.  Hurst, 
39  Mich.  770,  as  to  burden  of  proof  when  fraud  is  alleged. 

In  equity,  aa  in  law,  fraud  and  Injury  must  concur  to  furnish  ground  for 
Judicial  action. 

Approved  in  Ervin  v.  D.,  R.  &  W.  Co.,  22  Blatchf .  191,  20  Fed.  580,  in 
holding  board  of  directors  having  power  to  perform  an  act,  courts  cannot 
inquire  into  motives;  Carvill  v.  Jacks,  43  Ark.  462,  Marr's  Appeal,  78 
Pa.  St.  69,  following  rule;  Robson  v.  Harwell,  6  Ga.  615,  arguendo;  Hen- 
ninger  v.  Heald,  52  N.  J.  Eq.  435,  29  Atl.  192,  holding  further  as  to 
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regard  courts  have  for  rights  of  parties  growing  out  of  fiduciary  relations ; 
dissenting  opinion  in  Rauh  v.  Waterman,  29  Ind.'App.  357,  361,  61  N.  E. 
743,  63  N.  E.  45,  47,  majority  holding  where  purchaser  by  fraud  procured 
delivery  of  goods  on  credit,  vendor  could  recover  them. 

Fraud  ongbt  not  to  be  conceived.  It  must  be  proved  and  expressly  found. 

Approved  in  In  re  Calvi,  185  Fed.  652,  evidence  held  not  to  rebut  pre- 
sumption of  fraud  arising  from  s^e  in  bulk. 

Cited  in  Wimer  v.  Smith,  22  Or.  486,  30  Pac.  421,  in  holditig'  party  seeking 
relief  on  ground  of  fraudulent  representations  must  clearly  prove  same  and 
that  he  relied  thereon ;  Hostetter  v.  Pittsburg,  107  Pa.  St.  436,  as  to  neces< 
sity  of  stating  particular  acts  of  fraud  in  pleadings ;  Irons  v.  Reybum,  11 
Ark.  389,  holding  strong  grounds  of  suspicion  insufiBcient;  Fraser  v.  Pas- 
sage, 63  Mich.  555,  30  N.  W.  336,  as  to  proof  necessary  to  sustain  allega- 
tions of  fraud ;  and  to  same  effect,  Harding  v.  Long,  ]  03  N.  C.  8, 14  Am.  St. 
Bep.  780,  9  S.  E.  447. 

What  is  sufficient  proof  of  fraud.    Note,  65  Am.  Dec.  162. 
Presumptions  and  burden  of  proof  as  to  fraud.     Note,  1  Ann.  Oas.  809. 

Ftand  is  not  predicate  from  failure  to  record  deed  until  end  of  time 
allowed  by  law  to  do  so. 

Cited  in  Wynn  v.  Garland,  16  Ark.  455,  holding  fraud  will  not  be  in- 
ferred from  failure  to  elect  until  last  day  allowed  by  law,  which  of  two 
tracts  of  land  will  be  taken  under  pre-emption  right,  such  land  being  in 
occupation  of  another. 

At  common  law,  deed  is  valid  without  registration;  hence  where  registry 
Is  required  deed  ia  valid,  tliongh  not  registered,  until  period  prescribed  for 
registry  has  expired. 

Approved  in  Coffman  v.  Christenson,  102  Minn.  464,  113  N.  W.  1066, 
record  of  instruments  made  after  time  limited  by  law  for  recording  docs 
not  relate  back  to  execution;  Ilfeld  v.  De  Baca,  13  N.  M.  38,  79  Pac.  724, 
registration  not  intended  to  protect  creditors  but  to  impart  information 
to  those  dealing  with  property;  Moore  v.  Thomas,  1  Or.  202,  in  holding 
an  unrecorded  deed  is  good  between  the  parties  thereto. 

If  one  creditor  goes  into  contract  of  general  composition  '  common  to 
others,  secret  underhand  agreement  witli  debtor  to  receive  larger  per  cent 
Is  fraudulent  and  void. 

Approved  in  Wheeler  v.  Pettyjohn,  14  Okl.  76,  77,  76  Pac.  119,  following 
rule;  Bean  v.  Amsinck,  10  Blatchf.  370,  Fed.  Cas.  1167,  where  debtor 
entered  into  secret  agreement  with  one  creditor  to  make  payments  to  him 
on  better  terms  than  was  made  other  creditors;  O'Shea  v.  Collier  Oil  Co., 
42  Mo.  405,  97  Anu  Dec.  385,  where  signature  of  one  creditor  was  obtained 
by  secret  agreement  granting  him  more  favorable  terms;  Bank  v.  Jeffries, 
73  Ala.  194^  arguendo. 
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Distinguished  in  Zavelo  v.  Reeves,  ^27  U.  S.  628,  Ann.  Oas.  1914D,  664, 
67  L.  Ed.  678,  33  Sup.  Ct.  365,  where  certain  creditors  advanced  money 
to  bankrupt  to  enable  him  to  pay  composition;  Hatton  v.  Jordan,  29  Ala. 
276,  holding,  nnder  facts,  there  was  no  secret  arrangement,  and  debtor 
was  not  party  thereto;  Henry  v.  Murphy,  64  Ala.  263,  where  creditor  with 
whom  agreement  was  made  was  not  party  to  composition  with  other 
creditors. 

Construction  of  composition  agreeiJlent  with  creditors  and  effect  of 
fraud  thereon.    Note,  Ann.  Oas.-  1914A,  846. 

Effect  of  giving  creditor  secret  advantage  in  composition.    Note,  27 
L.  B.  A.  37.  ^ 

Invalidity  of  baigain  by  which  creditor  on  composition  is  to  obtain 
,  larger  payment  than  other  creditors.    Note,  12  £.  B.  0.  327,  329. 

Debtor  may  prefer  one  creditor,  pay  him  fully,  and  exhaust  hia  whole 
property,  leaving  nothing  for  others  equally  meritorlotts. 

Approved  in  Price  v.  Winnebago  Nat.  Bank,  14  Okl.  278,  79  Pac.  108, 
following  rule;  Huntley  v.  Kingman,  152  U.  B.  532,  38  L.  Ed.  542,  14 
Sup.  Ct.  690,  where  debtor  in  failing  circumstances  made  assignment  of 
portion  of  his  property  for  benefit  of  certain  creditors;  Cross  v.  Bryant, 
2  Scam.  43,  where  debtor  made  assignment  with  instructions  to  assignee 
to  favor  certain  creditors;  Sandwich  Mfg.  Co.  v.  Max,  5  S.  D.  132,  58 
N.  W.  16,  where  it  is  stated  the  right  is  given  in  that  State  by  statute; 
Howell  V.  Edgar,  3  Scam.  419,  arguendo. 

Miscellaneous.  Cited  in  Humphreys  v.  National  Bank,  75  Fed.  869,  43 
U.  S.  App.  698;  Howell  v.  Edgar,  3  Scam.  422;  dissenting  opinion  in 
Fitzpatrick  v.  Boylan,  67  N.  Y.  443. 

12  Pet.  201-208,  9  L.  Ed.  1056,  STEIJiE  ▼.  OABBOLK 

At  common  law  a  widow  was  not  dowable  in- her  husband's  equity  of 
redemption. 

Approved  in  Wilkes  v.  Wilkes,  18  App.  D.  C.  97,  denying  ejectment  to 
heirs  at  law  of  grantor  of  deed  of  trust  against  his  widow  in  possession; 
Harris  v.  Powers,  129  Ga.  78,  12  Ann.  Gas.  475,  58  fe.  E.  1040,  applying 
rule  to  deed  to  secure  indebtedness,  with  bond  for  reconveyance;  Van 
Ness  v.  Hyatt,  13  Pet.  299,  10  L.  £d.  171,  in  holding  a  mortgagor's  interest 
is  an  equitable  one  and  not  subject  to  execution;  Bank  of  Metropolis  v. 
Guttschlick,  14  Pet.  28,  10  L.  Ed.  310,  in  holding  second  grantee  under 
trust  deed  for  same  property  from  grantor  received  no  estate;  Mayburry 
v.  Brien,  16  Pet.  38,  10  L.  Ed.  653,  where  husband  takes  conveyance  in  fee 
and  at  same  time  mortgages  back  to  grantor,  or  to  third  person,  to  secure 
purchase  money,  dower  cannot^  be  claimed  as  against  rights  under  mort- 
gage; Waterman  v.  Mackenzie,  138  U.  S.  259,  34  L.  Ed.  927,  11  Sup.  Ct. 
336,  in  holding  mortgagee  of  patent  is  party  entitled  to  maintain  bill  in 
equity  against  infringer  thereof;   Calvert  v.  Bradley,  16  How,  595,   14 
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L.  Sd.  1073,  as  to  whether  mortgagee  of  leasehold  interest,  out  of  posses- 
sion, is  liable  upon  covenants  in  lease;  McMillan  v.  Richards,  9  Cal.  408, 
70  Am.  Dec.  660,  Everett  v.  Buchanan,  2  Dak.  Ter.  263,  8  N.  W.  32,  and 
McMahon  v.  Russell,  17  Fla.  702,  where  equity  doctrine,  that  mortgage 
is  mere  seci^ty  for  debt,  is  held  to  prevail. 

Right  of  dower  in  equity  of  redemption.    Note,  12  Ann.  Gas.  485. 

Act  of  Congress  of  February  27,  1801,  wUch.  provides  for  government 
of  District  of  Columbia  declares  laws  of  Maryland  as  they  then  existed  should 
continue  and  be  in  force  in  that  part  of  district  ceded  by  that  State. 
Cited  in  In  re  Buell,  3  Dill.  118,  Fed.  Gas.  2102,  arguendo. 

Under  Biaryland  statute  wife  might  relinquish  her  right  of  dower  in 
lands  mortgaged  by  her  husband,  by  joining  in  mortgage,  which  passed  tha 
legal  title  to  the  mortgagee. 

Cited  in  Mantz  v.  Buchanan,  1  Md.  Ch.  204,  holding  wife  having  so 
relinquished  her  right,  a  sale  under  foreclosure  will  deprive  her  of  an 
assignment  of  dower  made  prior  thereto;  Mc Arthur  v.  Franklin,  16  Ohio 
St.  200,  arguendo. 

12  Pet.  207-214,  9  !■.  Ed.  1058,  ADAMS  ▼.  JONES. 

Supreme  Court  cannot  be  called  upon  to  express  opinion  on  all  the  facts 
In  a  cause  brought  before  it  on  certificate  of  division. 

Cited  in  White  v.  Turk,  12  Pet.  239,  9  L.  Ed.  1070,  following  rule; 
United  States  v.  Briggs,  5  How.  209,  12  L.  Ed.  120,  court  can  only  ex- 
press opinion  on  the  particular  points  certified;  Dennistoun  v.  Stewart,  18 
How.  569,  15  L.  Ed.  490,  only  questions  of  law  may  be  certified ;  California 
Paving  Co.  v.  Molitor,  li^3  U.  S.  616,  28  L.  Ed.  1108,  6  Sup.  Ct.  621,  and 
points  stated  must  be  single;  Bagg  v.  Detroit,  5  Mich.  69,  in  determining 
what  questions  district  judge  may  reserve  for  opinion  of  State  Supreme 
Court;  Chase  v.  Washburn,  2  Ohio  St.  103,  and  State  v.  Crocker,  6  Wyo. 
398,  40  Pac.  684,  both  arguendo. 

■ 

Deflniteness  of  question  to  be  certified.    Note,  31  L.  B.  A.  894. 

Jr  order  to  charge  guarantor  on  a  letter  of  guaranty,  for  future  ad- 
-ranees,  addressed  generally  or  to  a  particular  person,  party  giving  credit 
must  notify  guarantor  that  he  has  giv^  same  on  faith  of  his  guaranty. 

Approved  in  German  Sav.  Bank  v.  Drake  Roofing  Co.,  122  Iowa,  187, 
191,  83  N.  W.  961,  963,  holding  instrument  reciting  that  to  induce  bank 
tx>  give  credit  to  principal,  signer  guarantees  pa3rment  of  all  indebtedness 
up  to  certain  sum,  is  offer  of  g^uaranty  requiring  notice  of  acceptance; 
Taylor  v.  Wetmore,  10  Ohio,  495,  holding  where  bill  of  goods  is  taken  on 
faith  of  letter  of  credit,  notice  of  it  must  be  given  at  once  to  guarantor; 
Acme  Mfg.  Co.  v.  Reed,  197  Pa.  St,  364,  47  Atl.  207,  holding  where  blank 
order  for  goods  was  filled  up  by  customer,  and  guaranty  indorsed  on  order 
containing  stipulation  that  it  would  be  considered  accepted  unless  re- 
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turned  within  thirty  days,  guarantor  not  liable  where  he  got  no  notice  of 
acceptance  of  guaranty;  William  Deering  &  Co.  v.  Mortell,  21  S.  D.  162, 
16  L.  R.  A.  (N.  S.)  852,  110  N.  W.  87,  contract  absolute  in  form  guaran- 
teeing fulfillment  of  agent's  contract  held  not  binding  without  acceptance; 
dissenting  opfnion  in  Cowan  v.  Roberts,  134  N.  C.  426,  101  Xm.  St.  Rep. 
845,  65  L.  R.  A.  729,  46  S.  E.  983,  majority  holding  where  one  signed 
written  guaranty,  to  be  delivered  only  on  condition  that  it  be  signed  by 
another  and  delivered  to  debtors,  who  delivered  it  to  creditors  without 
securing  other  signature,  and  creditor,  having  no  notice  of  condition,  ex- 
tended credit  on  faith  of  guaranty,  guarantor  is  liable;  National  Bank  v» 
Hall,  101  U.  S.  48,  25  L.  Ed.  825,  where  party  sought  to  hold  bank  for 
payment  of  drafts,  such  drafts  not  being  issued  in  accordance  with  con- 
ditions in  letter  from  cashier,  but  it  was  not  shown  party  had  relied  on 
cashier's  letter;  Fay  v.  Hall,  25  Ala.  710,  and  Kincheloe  v.  Holmes,  7 
B.  Hon.  9,  10,  45  Am.  Dec.  44,  46,  holding  notice  of  acceptance  must  be 
averred  in  declaration;  Craft  v.  Isham,  13  Conn.  38,  where  guarantor  not 
being  notified  within  a  reasonable  time  that  his  guaranty  had  been  ac- 
cepted, he  was  held  not  liable  thereon;  to  same  effect,  Taylor  ft  Co.  v. 
McClung,  2  Houst.  39;  Menard  v.  Scudder,  7  La.  Ann.  389,  56  Am.  Dec 
614,  holding  creditor  must  show  he  acted  on  faith  of  guaranty  and  in- 
fended  to  hold  g^uarantor  as  surety ;  Lachman  v.  Bloch,  47  La.  Ann.  513, 
28  L.  R.  A.  265,  17  South.  156,  where,  because  of  failure  of  notice,  guar- 
antor was  held  not  liable;  Allen  v.  Pike,  3  Cush.  242,  holding  three  years 
after  giving  credit  is  not  a  reasonable  time  within^  which  to  notify 
guarantor  that  he  is  relied  on  as  surety;  Winnebago  Mills  v.  Travis,  56 
Minn.  483,  58  N.  W.  37,  and  Gregory  v.  Bullock,  120  N.  C.  263,  26  S.  E. 
821,  plaintiff  not  having  notified  defendant  of  acceptance,  held  he  could 
not  recover;  Montgomery  v.  Kellog,  43  Miss.  492,  5  Am.  Rep.  510;  bat 
holding,  under  facts,  creditor  gave  gpiarantor  sufftcient  notice;  dissenting 
opinion  in  Straus  v.  Beardjsley,  79  N.  C.  67,  the  majority  holding  the 
particular  guaranty  to  be  absolute  and  unconditional,  and  that  no  notice 
of  delivery  of  goods  under  was  necessary;  Gardner  v.  Lloyd,  110  Pa.  St. 
287,  2  Atl.  565,  and  guarantee  cannot  rely  upon  guarantor's  knowledge  of 
particular  facts,  as  equivalent  to  notice  which  law  requires  as  a  prerequi- 
siiie  to  liability;  Grifl&n  v.  Rembert,  2  S.  C.  416,  and  Barnes  Co.  v.  Reed, 
91  Fed.  483,  but  notice  need  not  be  given  expressly,  it  may  be  inferred; 
Mayfield  v.  Wheeler,  37  Tex.  259,  where  guarantor  was  not  notified  until 
long  after  credit  Was  given  and  after  debtor  became  insolvent;  Wilkins  v. 
Carter,  84  Tex.  442,  19  S.  W.  999,  where  g^iarantor  offered  to  pay  in  case 
creditor  would  extend  time,  but  no  notice  of  acceptance  was  given;  h&v^ 
ton  V.  Maner,  9  Rich.  337,  Roman  v.  Serna,  40  Tex.  316,  in  discussion  of 
liability  of  guarantor  under  letter  of  credit;  Cassel  v.  Dows,  1  Blatchf. 
342,  Fed.  Cas.  2502,  Webster  v.  Cobb,  17  111.  466,  Russel  v.  Wiggin,  2 
Story,  233,  241,  Fed.  Cas.  12,165,  Milroy  v.  Guinn,  69  Ind.  412;  Toppan 
V.  Cleveland  etc.  Ry.  Co.,  1  Flipp.  79,  Fed.  Cas.  14,069,  Overman  v.  Hoboken 
City  Bank,  30  N.  J.  L.  69,  Fellows  v.  Prentiss,  3  Denio,  520,  45  Am.  Dec  489, 
and  Ulster  County  Bank  v.  McFarlan,  3  Denio,  559,  all  arguendo. 
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Modified  in  Wilcox  v.  Draper,  12  Neb.  141,  10  N.  W.  580,  holding  a 
direct  promise  of  guaranty  requires  no  notice  of  acceptance;  Davis  v. 
Wells,  104  U.  S.  163,  26  L.  Ed.  688,  holding  rule  aih)lies  only  Aere  the 
instrument,  being,  in  legal  effect,  an  offer  or  proposal,  such  acceptance  is 
necessary  to  that  mutual  assent,  without  which  there  can  be  no  contract; 
Pollock  V.  Helm,  54  Miss.  5,  28  Ajxl  Bep.  344.  Birckhead  v.  Brown,  5  Hill, 
643,  and  Bank  v.  Coster,  3  N.  Y.  2l4,  58  Am.  Dec.  286,  holding,  whenever 
a  general  letter  of  credit  is  accepted,  and  advances  made  thereon,  there 
springs  up  at  once  a  direct  privity  between  writer  and  him  who  advances. 

Distinguished  in  Wildes  v.  Savage,  1  Story,  32,  Fed.  Gas.  17,653,  where 
agreement  to  accept  was  contemporaneous  with  guaranty;  Hall  v.  Weavei, 
13  Sawy.  194,  34  Fed.  108,  where  contract  was  held  to  be  one  of  surety- 
ship and  not  of  guaranty;  Cooke  v.  Ome,  37  HI.  189,  where,  from  nature 
of  case,  no  notice  of  acceptance  was  necessary;  Mathews  v.  Chrisman, 
12  Smedes  &  M.  598,  51  Am.  Dec.  127,  where  undertaking  was  held  not  to 
be  a  guaranty,  but  an  original  undertaking  to  pay  on  a  certain  date ;  Shows 
v.  Steiner  Lobman  Sa  Frank,  175  Ala.  368,  57  South.  701,  no  formal  ac- 
ceptance necessary  where  guaranty  is  completed  bilateral  contract. 

Denied  in  Powers  v.  Bumcratz,  12  Ohio  St.  278. 

Letters  of  credit.    Note,  28  Am.  Bep.  347. 

Contract  by  letter,  when  complete.    Note,  32  Am.  Bep.  61. 

Notice  of  acceptance  to  guarantor.    Note,  89  Am.  Bep.  2^,  223,  224. 

Necessity    for    notice  of    acceptance    to    bind    guarantor.    Note,  16 
L.  B.  A.  (N.  S.)  375. 

Miscellaneous.  Cited  in  Morse  v.  Massachusetts  National  Bank,  1 
Holmes,  215,  Fed.  Cas.  9857;  United  StateS  v.  Reindeer,  27  Fed.  Cas. 
762;  Smith  v.  Ledyard,  49  Ala.  282. 

12  Pet.  215-217,  «9  L.  Ed.  1061,  UNITED  STATES  v.  MIUiS*  KEIBS. 

Grant  made  by  CK>Temor  of  Florida  before  its  caasion  to  United  States 
will  not  be  confirmed,  when  It  la  shown  grantee  did  not  perform  copdltiona 
of -grant,  wltbin  time  spedfled  therein., 

Cited  in  Vanderslice  v.  Hanks,  3  Cal.  40,  in  determining  validity  of 
Mexican  grant  in  case  where  conditions  were  not  performed,  but  no  limit 
was  placed  on  time  when  they  should  be  performed. 

12  Pet.  218-220,  9  L.  Ed.  1062,  LEVY  y.  ABBEDONDO. 

Sapreme  Oonrt  being  unable  to  decide  cause  in  absence  of  a  certain  con- 
tract referred  to  in  the  pleadings,  but  not  made  part  of  the  record,  reversed 
the  decree  below,  and^  remanded  cause  tbat  it  might  be  made  an  exhibit. 

Approved  in  May  v.  Le  Claire,  11  Wall.  227,  20  L.  Ed.  52,  and  Chittenden 
V.  Brewster,  2  Wall.  198,  17  L.  Ed.  842. 


\ 
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12  Fet.  221-238,  9  !•.  Ed.  1063,  BOOEBS  ▼.  BATCHELOB. 

Anti^orlty  of  each  paxtner  to  dlspoee  of  partnenUp  funds  extends  only 
to  the  bueinese  of  tlie  partnership. 

Cited  in  Drake  v.  Thyng,  37  Ark.  230,  in  holding  one  partner  may  dis- 
pose of  a  part  or  all  of  partnership  effects  intended  for  sale ;  but  he  cannot 
dispose  of  whole  business  without  consent  of  copartner;  Williams  v.  Bar- 
nett,  10  Kan.  461,  in  holding  a  disposition  of  property  not  made  for  benefit 
of  partnership,  to  party  with  knowledge  of  partnership,  passes  no  title; 
William  v.  Brimhall,  13  Gray,  466,  holding  debt  from  one  partner  cannot 
be  set  off  against  debt  due  partnership  in  action  by  assignee  in  insolvency 
of  partnership;  Bank  of. ^Commerce  v.  Selden,  3  Minn.  165,  homing,  where 
partner  drew  check  on  firm,  payable  to. plaintiff,  and  accepted  it  in  firm's 
name,  plaintiff  cannot  recover  thereon  without  showing  partner  used  firm 
name  within  scope  of  his  authority  or  by  consent  of  copartners;  Selden 
«v.  Bank  of  Commerce,  3  Minn.  178,  partner  has  no  implied  authority  to 
bind  his  firm  by  guaranty  of  debt  of  third  person;  Catron  v.  Shepherd, 
8  Neb.  314,  where  one  partner  used  firm  funds  to  purchase  an  outstand- 
ing claim  against  his  copartner  at  twenty-five  cents  on  the  dollar  and  in 
his  settlement  with  his  partner  sought  to  apply  it  at  face  value;  Union 
Bank  v.  Underbill,  102  N.  Y.  340,  7  N.  E.  294,  holding  firm  is  not  bound  by 
acts  of  one  of  its  members  which  are  neither  apparently  nor  in  reality 
within  scope  of  partnership  business;  Williams  v.  Roberts,  6  Cold.  497, 
holding  a  sale  of  entire  property  by  one  ptartner  with  knowledge  on  part 
of  purchaser  that  sale  is  made  without  consent  of  other,  is  void;  In  re 
Sauls,  5  Fed.  716,  affirming  power  of  surviving  partner  to  assent  to  bank- 
rupt's discharge  in  firm's  name;  Goldsmith  v.  Eichold,  94  Ala.  121,  38 
Am.  St.  Bep.  101,  10  South.  82,  in  collection  of  authorities  bearing  on  gen- 
eral subject;  Stein  v.  La  Dow,  13  Minn.  414,  416,  Morrison  v.  Menden- 
hall,  18  Minn.  244,  and  Ellis  v.  Ellis,  47  N.  J.  L.  71,  all  arguendo. 

Limited  in  Bowen  v.  Clark,  1  Biss.  132,  137,  Fed.  Cas.  1721,  holding  an 
assignment  with  preferences,  made  by  two  members  of  firm  in  absence  of 
third,  who  had  previously  refused  to  give  preference,  is  not  valid  as  to 
liim. 

Note  of  firm  made  by  one  partner  for  his  individual  debt.    Note, 
39  Am.  Bep.  298. 

Bight  of  Individual  creditor  to  retain  partnership  assets  transferred  tot 
lilm  by  one  partner  In  satisfaction  of  debt,  depends  on  whether  other  partners 
had  assented  to  such  disposition. 

Approved  in  Blake  v.  Sargent,  152  Fed.  264,  when  one  partner  pur- 
chased interest  of  another  in  insolvent  firm  and  then  used  funds  to  pay 
individual  debt,  amount  could  be  recovered  for  creditors  of  firm;  Blake 
v.  Third  Nat.  Bank,  219  Mo.  657,  659,  118  S.  W.  643,^644,  evidence  held  to 
show  that  note  given  by  partner  was  not  authorized  by  firm ;  Caldwell  Bank- 
ing &  Trust  Co.  v.  Porter,  52  Or.  325,  95  Pac.  3,  evidence  held  to  show  that 
bank  applied  deposit  of  firm  to  individual  debt  of  partner  with  assent  of  all 
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partners;  Carter  Bros.  v.  Galloway,  30  La.  Ann.  734,  holding  whoever  deals 
with  partner  w^o  uses  partnership  name  to  direct  that  partnership  property 
be  applied  to  his  individual  purposes,  is  put  on  his  guard  by  nature  of  tran- 
saction which  is  beyond  scope  of  partner's  authority;  Bank  v.  Saffarrans,  3  . 
Humph.  611,  holding,  where  one  member  of  firm  was  in  general  habit  of 
indoising  name  of  firm,  with  knowledge  of  firm,  for  accommodation  of 
third  persons,  such  general  course  of  dealing  is  sofBcient  evidence  of 
authority  from  all  membeiv. 

Partnership  propertj  is  not  4jlvestad  where  one  partner  uses  It  for 
payment  of  liis  private  debts»  without  consent  of  copartners^  even  if  his 
creditor  was  ignorant  that  tlie  funds  belonged  to  the  partnership. 

Approved  in  Hier  v.  Miller,  68  Kan.  265,  63  L.  R.  A.  052,  75  Pao.  79, 
where  bank  cashier  undertakes  to  pay  individual  debt  to  depositor  by 
crediting  amount  on  pass-book  and  permits  latter  to  check  out,  bank  may 
recover  of  creditor;  Allen  v.  St.  Louis  Bank,  120  U.  S.  40,  7  L.  Ed.  466, 
80  Ifc  Ed.  578,  where  factor,  unauthorized,  pledged, goods  owned  by  partner- 
ship, of  which  he  was  member,  to  secure  payment  of  his  private  debts; 
to  same  effect,  Liberty  Bank  v.  Campbell,  75  Va.  539 ;  Donovan  v.  Dymond, 
3   Woods,  144,  Fed.  Cas.  3993,  where  partner  contracted  to  apply  all 
freight  earned  in  carrying  goods  to  payment  of  individual  debt;  Nail  v. 
Mclntyre,  31  Ala.  534,  where  partner  transferred  firm  demand  to  satisfy 
debt  owed  by  himself  and  another;  Cannon  v.  Lindsey,  85  Ala.  201, 
7  Am   8t  Rep.  89,  3  South.  678,  and  Viles  v.  Bangs,  36  Wis.  135,  holding, 
in  action  on  partnership  demand,  debt  due  defendant  from  one  of  partners 
individually  is  i^ot  available  as  setoff;  Filley  v.  Phelps,  18  Conn.  301,  and 
Sauntry  v.  Dunlap,  12  Wis.  367,  where  one  partner  gave  mortgage  as 
partnership  property  to  secure  individual  debts;  Manning  v.  Manning, 
61  6a.  140,  holding  guardian  cannot  discharge  his  trust  by  turning  over 
to  his  successor  debts  due  himself  individually  from  such  successor;  May- 
nard  ▼.  Cleveland,  76  Ga.  63,  holding,  where  trustee  holds  note  belonging 
to  trust  estate,  and  receives  in  payment  thereof  a  credit  allowed  to  him- 
self on  his  own  individual  indebtedness,  the  payment  is  not  a  good  pay- 
ment to  the  trust  estate,  although  trustee  be  solvent  at  time;  Brewster 
V.  Mott,  4  Scam.  379,  and  Minor  v.  Gaw,  11  Smedes  &  M.  326,  where 
partner  without  knowledge  of  his   copartner  credited  firm  debtor  with 
amount  of  his  individual  debt;  Mutual  Bank  v.  Richardson,  33  iLa.  Ann.  ' 
1316,  in  holding  partner  cannot  use  name  of  firm  as  security  for  third 
person  or  himself  without  authority  of  firm;  Johnson  v.  Hersey,  70  Me. 
76,  85  Am.  Rep.  804,  where  partner  paid  his  private  note  out  of  partner- 
ship funds,  his  qreditor  knowing  they  were  such,  held  creditor  held  funds 
in  troflt  for  firm;  Johnson  v.  Crichton,  56  Md.  112,  113,  118,  and  whether 
copartners  have  assented  to  firm  property  being  used  to  satisfy  individual 
debts  of  one  member  of  firm  is  a  question  for  the  jury;  Buck  v.  Mosley, 
24  Miss.  172,  Vhere  partner  sought  to  apply  partnership  funds  to  discharge 
of  his  private  note ;  Ackley  v.  Staehlin,  56  Mo.  561,  and  Caldwell  v.  Scott, 

JU— 19 
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64  N.'H.  417,  reaffirming  latter  part  of  rule;  Hagar  v.  Graves,  25  Mo. 
App.  169,  where  one  partner  executed  bill  of  sale  for  partnership  goods 
which  was  to  be  in  satisfaction  of  an  individual  debt;  Clift  v.  Moses,  112 
N.  Y.  442,  20  N.  E.  399,  and  Hartness  v.  Wallace,  106  N.  C.  432,  11  S.  E. 
il60f  where  notes  of  firm  were  assigned  by  partner  in  satisfaction  of  his 
private  debts;  Clay  v.  Cottrell,  18  Pa.  St.  412,  where  partner  gave  firm 
note  in  satisfaction  of  his  private  debt;  Cornells  v.  Stanhope,  14  R.  I. 
99;  holdina:  creditor  of  firm,  who  is  also  creditor  of  one  of  partners  in- 
dividually, cannot  apply  firm's  checks  to  satisfaction  of  individual  debts; 
Rogers  v.  Betterton,  93'  Tehn.  635,  27  S.  W.  1018,  where  creditor  know- 
ingly accepted  partnership  check  in  satisfaction  bf  individual  debt;  Allen 
v.  Cary,  33  La.  \Ann.  1460,  reaffirming  rule ;  In  re  Corbett,  5  Sawy.  207, 
Fed.  Cas.  3220,  in  holding  individual  member  of  bankrupt  partnership 
cot  entitled  to  exemptions  of  household  furniture  out  of  partnership 
property;  Almy  v.  Wilbur,  2  Wood.  &  M.  395,  Fed.  Cas.^^6,  arguendo; 
Moriarty  v.  Bailey,  46  Conn.  593,  suggesting  rule  should  be  modified,  but 
decided  on  other  grounds;  Binn?  v.  Waddill,  32  Gratt.  594,  Johnson  v. 
Ilersey,  70  Me.  78,  SB  Am.  Rep.  806,  Wheatland  v.  Pryor,  133  N.  Y.  101, 
30  N.  E.  653,  Cady  v.  South  Omaha  Bank,  46  Neb.  763,  65  N.  W.  909, 
Mecutcheon  v.  Kennady,  27  N.  J.  L.  238,  McDonald  v.  Mackenzie,  24  Or. 
575,  14  Pae.  867,  all  arguendo ;  Rowland  v.  Slate,  58  Pa.  St.  199,  Powell 
vl  Messer,  18  Tex.  407,  holding  burden  of  proof  rests  on  creditor  to  show 
otner  partners  consented  to  act  of  their  copartner. 

Distinguished  in  Hester  v.  Lumpkin,  4  Ala.  514,  where  indebtedness 
was  construed  to  be  a  firm  debt;  White  v.  Toles,  7  Ala.  572,  where  one 
partner  contracted  to  do  work  and  receive  certain  compensation,  and 
work  was  done  by  firm,  but  payment  made  according  to  contract;  Sexton 
V.  Anderson,  95  Mo.  381,  8  S.  W.  566,  where  individual  creditor  was  paid, 
with  consent  of  copartners,  and  without  fraudulent  intent;  to  same  effect, 
Nugent  V.  Allen,  95  Tenn.  104,  32  S.  W^IO ;  Schneider  v.  Sansom,  62  Tex. 
202,  50  Am.  Rep.  523,  where  entire  firm  property  was  transferred  by  one 
partner  in  satisfaction  of  firm  debts. 

Modified  in  Wiley  v.  Allen,  26  Ga.  574,  holding,  if  partner  pay  his  in- 
dividual debt  with  money  of  firm,  it  cannot  be  recovered  back  unless  his 
creditor  knew  he  was  receiving  partnership  funds;  to  same  effect,  Bab- 
cock  V.  Standish,  63  N.  J.  Eq.  383,  51  Am.  St.  Rep.  639,  30  L.  R.  A.  607, 
33  Atl.  387. 

Denied  in  Homer  v.  Wood,  11  Cush.  69,  holding  action  of  assumpsit 
cannot  be  maintained  by  firm  against  a  party  who  has  had  his  debt 
against  one  of  the  partners  satisfied  out  of  partnership  funds;  Locke  v. 
Lewis,  124  Mass.  10,  12,  13, 15,  26  Am.  Rep.  637,  639,  640,  641,  and  Warren 
V.  Martin,  24  Neb.  280,  281,  38  N.  W.  852,  as  to  that  part  of  rule  holding 
firm  may  recover  even  if  indi\'idual  creditor  was  ignorant  that  he  was 
receiving  partnership  property. 

Misappropriation  of  partnership  property.    Note,  8  Am.  Doc.  297, 
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Rights   and  remedies   of  partnership   creditors.    Note,   48  Am.   St. 

Rep.  874. 
Application  of  firm  property  to  payment  of  individn^  debt  by  one 

partner  without  consent  of  others.    Note,  8  Ann.  Oas.  151. 
Use  of  firm  property  to  discharge  one  partner's  obligations.    Note, 

1  L.  B.  A.  (N.  B.)  651. 
Indorsement  of  firm  note  in  firm  name  by  one  partner  for  his  own 

purposes.    Note,  4  E.  B.  0.  415. 

Miscellaneous.  Cited  in  Peabody  Ins.  Co.  v.  Wilson,  29  W.  Va.  547, 
2  S.  E.  898,  not  in  point;  Neely  ^.  Fluraerfelt  (Mich.),  74  N.  W.  1118, 
as  authority  for  holding  instructions  given  jury  were  correct — the  in- 
structions are  not  reported. 

12  Pet.  234-237,  9  K  Ed.  1068,  LTON  ▼.  ATTCHIN0L088. 

Suretlefl  on  ball  bond  tfe  not  di^eliargied  wbers,  before  bail  was  fixed, 
principal  began  proceecUngs  for  dlscbarge  in  iiuolyency,  wbich  proceedlnga 
were  subsequently  dismissed. 

Cited  in  United  States  v.  Eldridge,  5  Utah,  194,  14  Pac.  45,  holding, 
after  bail  is  fixed,  it  is  no  defense  when  sureties  are  sued  on  bond,  to 
plead  principal  could  not  have  been  convicted  upon  charge. 

12  Pet  238-240,  9  Ii.  Ed.  1069,  WHITE  ▼.  TUBK. 

It  was  intention  of  Gongre^  that  division  of  judges  of  Circuit  Court, 
upon  single  and  material  point,  should  be  certified  to  Supreme  Court  for  its 
opinifm,  and  not  whole  cause. 

Approved  in  Baltimore  etc.  R.  Co.  v.  Interstate  Commerce  Commission, 
215  U.  S.  221,  54  L.  Ed.  167,  30  Sup.  Ct.  86,  refusing  to  accept  certificate 
of  entire  case  in  suit  arising  under  acts  involving  monopolies  and  inter- 
state commerce;  United  States  v.  Briggs,  6  How.  209,  12  L.  Ed.  120,  hold- 
in<^,  where  there  was  a  demurrer  on  three  grounds,  to  an  indictment,  it  is 
not  sufficient  to  state  in  certificate  court  was  divided  as  to  whether  de- 
murrer should  be  sustained ;  Nesmith  v.  Sheldon,  6  How.  43,  12  L.  Ed.  337, 
where  vvhole  cause  being  sent  up  it  was  dismissed  for  want  of  jurisdiction; 
Dennistoun  v.  Stewart,  18  How.  569,  15  L.  Ed.  490,  division  must  be  on  a 
point  of  law;  Calif oniia  Paving  Co.  v.  Molitor,  113  U.  S.  616,  28  L.  Ed. 
1108,  5  Sup.  Ct.  621,  it  must  not  present  mixed  questions  of  law  and  fact; 
Jewell  V.  Knight,  123  U.  S.  433,  81  L.  Ed.  193,  8  Sup.  Ct.  194,  dismissing 
appeal  when  certificate  presented  question  of  fact ;  Bap^  v.  City  of  Detroit, 
6  Mich.  69,  and  Kelley-Goodfellow  Shoe  Co.  v.  Liberty  Ins.  Co.,  87  Tex. 
114,  26  S,  W.  1063,  in  construction  of  similar  State  statute;  dissenting 
opinion  in  Oregon  v.  Rpcca,  18  How.  576,  15  L.  Ed.  517,  arguendo. 

Distinguished  in  United  States  v.  Chicago,  7  How.  192,  12  L.  Ed.  663, 
where  the  questions  were  several  in  number,  but  appeared  to  have  involved 
but  one  point. 

Definiteness  of  question  to  be  certified.    Note,  31  L.  R.  A.  393. 
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If  certifieate  should  bring  up  whole  cause  it  would,  in  effect,  confer 
original  Jnrisdiction  on  Supreme  Court. 

Cited  in  Waterville  ▼.  Van  Slyke,  116  tj.  S.  702,  29  L.  Ed^  773,  6  Sup. 
Ct.  623,  where  cause  was  dismissed  because,  in  effect  the  whole  case  was 
presented  by  the  certificate;  State  v.  Crocker,  5  Wyo.  397,  40  Pac.  684,  in 
construing  State  statute,  holding,  although  questions  are  reserved  before 
judgment  of  District  Court,  still  such  cases  come  within  appellate  juris- 
diction of  Supreme  Court;  Chase  v.  Washburn,  2  Ohio  St.  103,  arguendo; 
dissenting  opinion  in  Darnell  v.  Lyon,  85  Tex.  469,  22  S.  W.  310^  in  con- 
struing State  statute  relative  to  certificate  of  division. 

9  

12  Pet.  241-203,  9  If.  Ed.  1070,  JENKINS  ▼.  FYE. 

Besulting  trust  may  be  presumed  in  favor  of  party  paying  considera- 
tion in  a  deed,  taken  in  name  of  third  parties,  but  this  presumption  is 
rebuttable. 

Cited  in  Hutchins  v.  Heywood,  50  N.  H.  498,  to  effect  that  such  a  trust, 
under  such  circumstances,  )s  generally  presumed. 

Presumption  and  burden  of  proof  of  undue  influence  in  case  of  con- 
veyance inter  vivos  by  child  to  parent.    Note,  18  Ann.  Oas.  541. 

It  is  duty  of  courts  of  eotulty  to  carefully  examine  the  circnmstancea 
surromiding  a  conveyance  by  a  child  to  its  parents 

Approved  in  Giers  v.  Hudson,  102  Ark.  241,  143  S.  W.  917,  evidence  held 
not  to  show  fraud  or  undue  influence  in  coi/veyance  by  daughter  to  father; 
Taylor  v.  Taylor,  8  How.  201,  12  L.  Ed.  1047,  where  reconveyance  was  or- 
dered, in  case  of  deed  of  trust,  executed  by  female  child,  just  of  age,  in 
favor  of  parents;  Muzzy  v.  Tompkinson,  2  Wash.  632,  27  Pac.  461,  action 
by  daughter  to  set  aside  deed  executed  to  her  father;  Noble  v.  Moses,  74 
Ala,  619,  arguendo ;  Finucan  v.  Kendig,  109  111.  208,  as  to  power  of  equity 
to  examine  into  voluntary  settlements  and  set  aside. 

I 

A  deed  from  (diild  to  parent  is  not  prima  facie  void;  so  held  wheroi  * 

daughter,  twenty-three  years  of  age,  conveyed  to  her  father. 

Approved  in  Hayes  y.  Huddleson,  40  App.  D.  C.  190,  191,  Ann.  Oas. 
1914B,  1037,  purchase  from  devisee  of  contingent  interest  held  not  fraudu- 
lent ;  Madre  v.  Gaskins,  39  App.  D.  C.  27,  upholding  deed  from  aged  woman 
to  one  living  with  her  in  consideration  of  support  for  life;  Murray  v. 
Hilton,  8  App.  D.  C.  284,  upholding  deed  from  daughter  to  mother  wheYe 
property  conveyed  had  been  acquired  mainly  through  earnings  of  mother; 
Turner  v.  Turner,  31  Okl.  277,  278,  121  Pac.  618,  in  Indian  Territory,  deed 
by  parent  to  child  not  presumed  to  be  void;  Pember  v.  Burton,  82  Vt.  16, 
17  Ann.  Oas.  984,  71  Atl.  814,  relation  of  parent  and  child  raises  no  pre- 
sumption against  gift,  but  is  merely  evidence;  McAdams  v.  Bailey,  169 
Ind.  535,  124  Am.  St.  Rep.  240,  13  L.  R.  A.  (N.  S.)  1003,  82  N.  E.  1063. 
arguendo;  Sullivan  v.  Sullivan,  23  Fed.  Cas.  367,  Pusey  v.  Gardiner,  21 
W.  Va,  479,  480,  and  Towson  v.  Moore,  173  U.  S.  20,  21,  19  Sup.  Ct.  333, 
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holding  the  burden  of  showiig  such  conveyance  frandnlent  is  on  one  as* 
scrting  it;  Coachman  v.  Conehman,  98  Ky.  114,  32  S.  W.  284,  where 
adopted  dai^hter  voluntarily  conveyed  property  to  her  foster  mother; 
Ooar  V.  Thompson,  19  Tex.  Civ.  App.  335,  47  S.  W.  63,  holding  deed  given 
by  married  sister  of  decedent,  convejdng  her  interest  in  his  estate  to  her 
brothers,  is  not,  because  of  relationship,  prima  facie  void ;  Saufley  v.  Jack- 
son, 16  Tex.  583,  and  Millican  v.  Millican,  24  Tex.  447,  448,  holding,  to  set 
aside  a  deed  from  father  to  child,  there  must  be  evidence  of  undue  influ- 
ence or  improper  conduct ;  Price's  Appeal,  64  Pa.  St.  484,  arguendo.  ' 

Criticised  in  Noblo  v.  Moses,  81  Ala.  641,  60  Am.  Bep.  184,  1  South.  224, 
holding  business  transactions  between  a  father  and  unmarried  daughter, 
residing  with  him,  are  tainted  with  undue  influence;  White  v.  Ross,  160 
HI.  73,  74,  43  N.  E.  341,  holding  burden  of  showing  child  acted  independ- 
ently, in  case  of  conveyance  from  child  to  parent,  is  on  parent  and  those 
claiming  under  her.  ^ 

Distinguished  in  Ferns  v.  Chapman,  211  111.  607,  71  N.  E.  1110,  holding 
in  suit  to  set  aside  for  undue  influence  deed  from  son  to  father  shortly 
after  child  comes  of  age,  burden  is  on  father  to  rebut  presumption  of  im- 
proper influence. 

Rescission  of  contracts  made  with  heirs,  reversioners  and  expectants 
in  the  lifetime  of  the  ancestor.    Note,  15  Am.  Dec.  575. 

Inadequacy  of  consideration  as  ground  for  vacating  sale  of  vested 
interest  in  remainder  or  reversion.    Note,  Ann,  Oas.  1914B,  1042. 

Relief  in  equity  agt^nst  unconscionable  dealings  by  mortgage  or  other- 
wise with  expectant  heirs  or  reversioners.    Note,  18  £.  B.  *0.  833. 

Where  deed  is  sought  to  be  set  aside  on  account  of  fraud  in  obtainlngi 
it,  lapse  of  time,  and  death  of  parties  before  assejrtlng  right,  will,, in  equity,. 
be  considered  as  almost  controlling  circumstances  against  the  claim. 

Approved  in  Naylor  v.  Foreman-Blades  Lumber  Co.,  230  Fed.  672,  ref us* 
ing  cancellation  of  deed  after  seven  years'  delay,  in  view  of  death  of 
parties  and  destruction  of  deed;  De  Roux  v.  Girard's  Exr.,  112  Fed.  97, 
holding  suit  by  mortgagor's  heirs  to  impeach  mortgage  for  fraud  and  re- 
cover lands  barred  where  claim  not  asserted  for  thirty-three  years  after 
foreclosure  and  purchasers  had  possession,  and  mortgagor,  though  living 
until  five  years  prior  to  suit,  never  made  adverse  claim;  Hanson  v.  Som- 
mersy  106  Minn.  439,  117  N.  W.  843,  refusing  to  declare  deed  to  be  assign- 
ment of  lien  after  defendant  had  been  in  possession  fourteen  years;  Scott 
V.  Crouch,  24  Utah,  389,  67  Pac.  1071,  holding  where  in  suit  by  adminis- 
trator of  deceased  mining  locator  to  declare  patentee  thereof  trustee  for 
estate  on  ground  that  alleged  lost  and  unrecorded  deed  conveying  locator'.H 
interest  was  not  executed,  is  barred  where  locator  for  over  fifteen  years 
made  no  claim  as  owner  and  had  knowledge  of  claims  of  others ;  Godden  v. 
Kimmell,  99  U.  S.  210,  25  L.  Ed.  434,  where  claimants,  under  trust  deed, 
had  slept  upon  their  rights  for  fourteen  years  and  until  death  of  parties 
in  interest;  Markall  v.  Casilear,  137  U.  S.  666,  34  L,  Ed.  779,  11  Sup.  Ct. 
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181,  where  lached  of  son,  in  attacking  a  ccpveyance  made  by  him  to  his 
father,  was  held  fatal  to  his  claim;  Badger  v.  Badger,  2  CliJff.  154,  155, 
Fed.  Cas.  718,  where  acts  complained  of  happened  more  than  thirty  years 
before  filing  bill,  and  complainant  did  not  show  that  they  had  been  con- 
cealed from  him;  Sullivan  v.  Portland  Ry.  Co.,  4  Cliff.  226,  Fed.  Cas. 
13,^96,  where  complainants  had  delayed  for  seventeen  years  in  filing  bill 
to  set  aside  foreclosure  of  mortgage;  Kenney  v.  Contner,  43  Fed.'  711, 
bill  to  set  aside  a  conveyance,  holding  delay  of  fifteen  years  and  death  of 
parties  to  deed  barred  suit;  Hinchman  v.  Kelley,  64  Fed.  66,  7  U.  S.  App. 
481,  bill  to  enforce  a  trust,  aid  refused  because  cf  laches  in  asserting 
rights ;  Van  Houten  v.  Van  Winkle,  46  N.  J.  Eq.  384,  20  Atl.  46,  holding 
relief  should  be  denied  a  complainant,  under  trust  deed,  who  does  not  ex- 
plain why  suit  was  not  commenced  until  after  death  of  those  who  might 
have  been  able  to  rebut  her  case;  Pusey  v.  Gardner,  21  W.  Va.  481,  where 
application  t<y  set  aside  deed,  on  ground  of  undue  influence,^  was  made 
thirty  years  after  execution  of  deed,  and  after  death  of  grantee. 

In  answer  to  averment  of  want  of  consideration,  real  consideration,  in^' 
addition  to  nominal  one  mentioned  in  deed,  may  be  shown! 
•  Approved  in  Peters  v.  McLaren,  218  Fed.  421,  134  C.  C.  A.  198,  reaffirm- 

ing rule. 

Parol  evidence  as  to  consideration  of  deed.    Note,  20  L.  E.  A.  109. 
Miscellaneous.     Cited  in  French  v.  Blanchard,  16  Ind.  146,  not  in  point. 

12  Pet.  264-299,  9  K  Ed.  1079,  GALLOWAT  ▼.  FINLEY. 

Vendor  and  vendee  stand  in  relation  of  landlord  and  tenant;  the  vendee 
cannot  disavow  the  vendor's  title,  and,  in  purchasing  an  adverse  titlei,  i8[ 
a  trustee. 

Approved  in  Petraski  v.  Minzgohr,  14i  Mich.  358,  108  N.  W.  78,  follow- 
ing rule;  Buchannon  v.  Upshaw,  1  How.  87,  11  L.  Ed.  58,  where  vendees, 
having  entered  and  enjoyed  fruits  of  land  under  vendor's  title,  were  held 
incapable  of  denying  same;  Bush  v.  Marshall,  6  How.  291,  12  L.  Ed.  443, 
where  vendee,  having  purchased  outstanding  title,  was  held  to  purchase 
as  trustee  for  his  vendor;  Schedda  v.  Sawyer,  4  McLean,  184,  Fed.  Cas. 
12,443,  holding,  where  party  assumed  to  act  as  agent  for  another,  he  is 
afterward  estopped  from  denying  the  title  acquired  by  such  other  under 
his  act,  this  being  the  source  of  title  claimed  by  himself;  Pintard  v.  Good- 
loe,  Hempst.  526,  Fed.  Cas.  11,171,  affirming  right  of  vendor  to  lien,  where 
he  sold  lands  to  which  he  had  pre-emption  right,  his  vendee  having  taken 
.  out  patent  in  his  own  name ;  dissenting  opinion  in  Ellege  v.  Cooke,  5  Lea, 
641,  majority  holding  a  purchaser  in  possession,  under  executory  contract, 
is  not  holding  possession  for  his  vendor,  so  as  to  make  out  latter's  title 
by  statute  of  limitations  against  a  superior  title  in  a  third  party ;  Lawton 
V.  Howe,  14  Wis.  247,  where  assignee  of  void  school  land  certificates,  while 
in  possession  thereunder,  purchased  outstanding  valid  certificates,  held  he 
could  only  recover  from  his  assignor  the  amount  thus  paid'  for  valid  cer- 
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tificates:  Walworth  v.  Miles,  23  Ark.  683,  and  Fnnk  v.  Hoke,  35  Or.  22, 
56  Pac.  1096,  arguendo;  Winnard  v.  Robbins,  3  Humph.  615,  as  containing 
exposition  of  law  on  general  subject. 

Modified  in  Shorman  v.  Eakin,  47  Ark.  354,  1  S.  W.  560,  where  it  was 
shown  land  in  question  was  public  land  and  vendor  had  no  title  therein. 

Distinguished  in  Third  Nat.  Exeh.  Bank  v.  Smith,  17  N.  M.  183,  125  Pac. 
637,  that  contract  by  which  land  was  acquired  was  in  violation  of  law 
may  be  set  up  in  answer  to  foreclosure;  Patterson  v.  Meyerhofer,  204 
N.  Y.  100,  97  N.  E.  473,  agreement  by  one  party  to  purchase  houses  which 
other  party  was  to  bid  in  at  foreclosure  sale  held  not  'to  establish  trust 
relation. 

Cstoppel  of  purchaser  under  executory  contract  of  sale  to  deny  his 
vendor's  title.    Note,  Ann.  Gas.  1912C,  404. 

Acts  done  by  vendee  to  perfect  tittle,  while  In  possession,  mure  to  the 
benefit  of  him  nnder  whom  possession  was  obtained. 

Approved  in  Wade  v.  Barlow,  99  Miss.  39,  54  South.  663,  where  land 
was  conveyed  to  woman  with  covenant  of  warranty  and  her  husband 
.  secured  title  from  government,  she  was  estopped  to  claim  from  grantor 
more  than  actual  outlay  in  securing  title;  Brown  v.  Thompson,  81  Sj  C. 
383,  62  S.  E.  442,  where  grantee  buys  up  better  title,  grantor  can  be  com- 
pelled to  refund  only  amount  paid  therefor;  Bibb  v.  American  Coal  etc. 
Co.,  109  Va.  266,  64  S.  E.  34,  vendee  in  possession  of  gas  well  buying  out- 
standing title  cannot  demand  more  than  amount  fairly  paid  therefor; 
Watkins  v.  Gibbins,  10  La.  Ann.  143,  holding  vendee,  who  has  purchased 
outstanding  title  to  same  land,  cannot,  in  absence  of  proof  of  fraud  or 
entire  failure  of  title  from  his  first  vendor,  resist  payment  of  price  to  him ; 
Sanders  v.  Wagner,  32  N.  J.  Eq.  510,  where  vendee  purchased  outstand- 
ing tax  title,  but  holding  vendee  is  entitled  to  reimbursement  for  outlay; 
Frink  v.  Thomas,  20  Or.  273,  12  L.  R.  A.  246,  25  Pac.  720,  where  purchaser 
bought  with  the  understanding  that  the  Ijtle  was  unsettled ;  Roller  v.  Effin- 
ger,  88  Va.  645,  646,  14  S.  E.  339,  vendeo  is  entitled  to  compensation  from 
vendor  for  amount  he  has  actually  paid  in  acquiring  outstanding  title. 

Distinguished  in  Buffalo  Coal  etc.  Co.  v.  Vance,  71%.  Va.  154,  76  S.  E. 
180,  rule  does  not  apply  when  vendee  was  already  in  possession  when  he 
made  contract  with  vendor. 

Wliere  vendee,  under  contract  to  purchase,  is  obliged  to  advance  sums 
to  perfect  title  of  his  vendor,  he  has  a  right  to  have  the  contract  to  .pur- 
chaae  reformed,  and  sums  advanced  deducted  from  unpaid  purchase  money. 

Approved  in  HoUoway  v.  Miller,  84  Miss.  781,  36  South.  533,  where 
vendee,  finding  title  was  in  United  States,  retained  possession  and  per- 
fected title  in  himself  without  notice  to  vendor,  he  can  only  recover  sums 
expended  and  other  damages  caused  by  breach  of  warranty;  Brisco  v. 
Minah  Co.,  82  Fed.  957,  where  vendee  was  put  to  expense  in  perfecting 
title  to  mining  claims;  Morris  v.  Ham,  47  Ark.  297,  1  S.  W.  581,  and  Ash 
v.  Holder,  36  Mo.  166;  holding,  in  suit  to  enforce  vendor's  lien,  purchaser 
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may  set  oS.  amounts  lie  has  paid  to  perfect  title;  Baker  ▼.  Corbett,  28 
Iowa,  320,  measnre  of  damages,  in  action  by  vendee  against  vendor,  for 
expenditures  in  perfecting  title,  is  the  amount  thereof,  with  interest ;  Rich- 
ards V.  Homestead  Co.,  44  Iowa,  305,  24  Am.  Bep.  747,  damages  cannot 
exceed  consideration  in  deed  on  which  action  is  brought;  Pepper  v.  Dun- 
lap,  5  La.  Ann.  203,  as  to  right  of  vendee  to  compel  vendor  to  refund  pur- 
chase money,  to  the  amount  he  has  expended  in  acquiring  better  title; 
Refeld  v.  Woodf9lk,  22  How.  327,  16  L.  Ed.  375,  in  discussion  of  rights  of 
vendee  and  vendor;  Kimball  v.  West,  16  Wall.  379,  21  L.  Ed.  96,  as  to 
right  of  vendee  to  rescission  of  contract  because  of  breach  of  covenant  of 
warranty;  Suthon  v.  Castille,  12  La.  Ann.  892,  arguendo. 

Conveyance  to  satisfy  contract.    Note,  11  Am.  Dec.  38. 

Eqtnlty  will  decline  to  assist  a  complainant  who  has  got  Into  dlULcnltsr 
through  his  own  wrongdoing. 

Cited  to  this  effect  in  Walworth  v.  Miles,  23  Ark.  667. 

A  land  patent  to  a  deceased  person  passes  no  title. 

Approved  in  Gk)uld  v.  Tucker,  20  S.  D.  230,  105  N.  W.  625,  patent  to 
deceased  entryman  held  to  pass  title  direct  to  heirs,  though  money  of 
estate  was  used  to  commute  entry ;  United  States  v.  Colorado  Coal  &  Power 
Co.,  5  McCrary,  569,  18  Fed.  277,  holding  a  patent  to  fictitious  persons 
void;  to  same  effect,  Thomas  v.  Wyatt,  25  Mo.  26,  69  Am.  Dec.  447;  Price 
V.  Johnston,  1  Ohio  St.  395,  where  the  principal  caso  is  reviewed  and  ex- 
plained; in  analogous  case,  Mowry  v.  Wood,  12  Wi?.  428,  holding  an  as- 
signment of  a  school  certificate  in  blank  is  not  a  transfer  at  law;  Farrand 
V.  Land  Imp.  Co.,  86  Fed.  397,  and  Oliver  v.  Forbes,  17  Kan.  129,  arguendo. 

This  common-law  rule  as  far  as  it  affects  grants  by  the  United  States 
is  modified  by  statute :  Davenport  v.  Lamb,  13  Wall.  427,  20  L.  Ed.  657. 

Distinguished  in  De  La  Vergn^  Co.  v.  Featherstone,  147  U.  S.  226,  37 
L.  Ed.  144»  13  Sup.  Ct.  287,  49  Fed.  917,  as  to  patents. for  inventions. 

Land  patents  issued  to  decedent  or  to  heirs  of  decedent.    Note,  8S 
Am.  Dec.  467;  468,  470. ' 

Military  land  act  of  1807  protects  and  validates  an  entry  and  survey 
made  In  the  name  of  the  dead  man,  since  It  forbids  locations  on  lands  pre-r 
vlously  surveyed. 

Cited  in  McArthur  v.  Dun,  7  How.  270,  12  L.  Ed.  697,  in  construction 
of  similar  act  of  1823 ;  Niswanger  v.  Saunders,  1  Wall.  439,  17  L.  Ed.  600 ; 
(overruling  11  Ohio  St.  304),  where  original  survey  is  not  void  on  its  face 
a  second  enterer  is  met  by  the  statute  and  cannot  obtrude .  on  existing 
survey;  Winsor  v.  O'Connor,  69  Tex.  577,  8  S.  W.  522,  in  construction  of 
section  of  Texas  Constitution  relating  to  surveys  and  locations  on  public 
lands;  Massey  v.  Galveston  R.  R.  Co.,  7. Tex.  Civ.  App.  653,  27  S.  W.  209, 
in  construction  of  State  act  relinquishing  lands  to  grantees  under  Mexican 
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government;  Stnbblefield  v.  BoggS;  2  Ohio  8t.  219,  holding  act  does  not 
extend  to  an  nnsnrveyed  and  void  entry. 

Miscellaneous.    Cited  in  Maxwell  v.  Moore,  22  How.  191,  16  L.  Ed.  263 
(afi&rming  18  Ark.  480),  to  what  point  not  clear. 

12  Pet.  300-338,  9  L.  Ed.  1003,  TOI.AND  ▼.  SP&AGX7B. 

JmiBdlctlon  gt  drcnit  Gonrts,  as  respects  persons  and  property,  extends 
only  to  limits  of  district  In  which  It  sits. 

Approved  in  de  Beam  v.  de  Beam,  225  U.  S.  695,  56  L.  Ed.  1261,  32 
Sup.  Ct.  834,  following  rule;  In  re  Geller,  216  Fed.  561,  bankruptcy  court 
of  one  district  cannot  obtain  jurisdiction  to  order  nonresident  to  deliver 
property  to  tmstee;  Staunton  v.  Wooden,  179  Fed.  64,  102  C.  C.  A.  355, 
bankruptcy  court  cannot  issue  process  to  be  enforced  in  another  territorial 
jurisdiction;  United  States  v.  Stem,  177  Fed.  480,  subpoena  to  witness  to 
attend  preliminary  hearing  before  commissioner  in  criminal  case  had  no 
force  outside  of  State;  Beekman  Lumber  Co.  v.  Acme  Harvester  Co.,  215 
Mo.  241,  244,  245,  114  S.  W.  1093,  1094,  where  petition  in  bankmptcy  was 
filed  in  one  State,  injunction  to  restrain  garnishment  action  in  State  court 
of  another  State  was  ineffective;  dissenting  opinion  in  In  re  Wood,  210 
U.  6.  260,  52  L.  Ed.  1052,  28  Sup.  Ct.  621,  majority  holding  that  power 
of  bankruptcy  court  to  re-examine  payments  by  bankrupt  to  counsel  ex- 
tends to  case  where  counsel  are  not  residents  of  district  or  State;  Walker 
V.  Lea,  47  Fed.  649,  in  holding  a  warrant  for  arrest  is  only  effective  within 
district  of  court  from  which  it  issued;  Long  v.  Home  Ins.  Co.,  114  N.  C. 
469,  19  S.  £.  347,  in  holding  like  rule  applies  as  to  State  courts ;  Pinckney 
V.  The  Hungaria,  41  Fed.  109,  where  the  question  of  jurisdiction  of  the 
District  Court  in  civil  causes  in  admiralty  was  raised;  Texas  Pacific  By. 
Co?  V.  Gay,  86  Tex.  586,  25  L.  B.  A.  56,  26  S.  W.  603,  in  discussion  oi 
power  of  court  to  confer  authority  on  receiver  outside  of  territory  over 
which  it  has  jurisdiction. 

Distinguished  in  Horn  v.  Pere  Marquette  B.  Co.,  151  Fed.  631,  suits  to 
impose  receivership  upon  railroad  situated  in  several  districts  of  same 
State  may  be  brought  in  any  one  of  such  districts;  Barrett  v.  United 
States,  169  U.  S.  221,  42  L.  Bd.  724,  18  Sup.  Ct.  328,  where  district  is 
divided  into  two  divisions. 

Modified  in  Hayden  v.  Androscoggin  Mills,  1  Fed.  94,  holding  court  has 
jurisdiction  of  foreign  trading  corporation  doing  business  within  district 
when  summons  has  been  duly  served  upon  resident  officer;  United  States 
V.  Maxwell  Co.,  5  N.  M.  304,  3  L.  B.  A.  752,  21  Pac.  155,  holding  Circuit 
Court  sitting  in  Colorado  has  jurisdiction  of  bill  filed  by  United  States 
to  set  aside,  on  ground  of  fraud,  patent  to  land  situated  in  New  Mexico. 

The  acts  adoiiting  State  process  adopt  the  form  and  mode  of  service 
only  when  persons  are  rightfully  within  reach  of  such  process. 
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Cited  in  Main  v.  National  Bank,  6  Biss.  28,  29,  Fed.  Cas.  8976,  in  hold- 
ing national  bank  cannot  be  sued  in  Federal  court  outside  of  district  where 
located. 

Process  of  forel^;n  attachment  cannot  be  used  In  United  States  Circuit 
Courts  in  civil  cases  where  the  defendant  is  domiciled  abroad. 

Distinguished  in  Gushing  v.  Laird,  4  Ben.  80,  Fed.  Cas.  3508,  as  to  causes 
in  admiralty.  • 

Circuit  Courts^  under  laws  of  United  States,  can  issue  no  original  civil 
process  beyond  the  limits  of  their  districts. 

Approved  in  Kuzma  v.  Witherbee,  Sherman  &  Co.,  232  Fed.  287,  in  suit 
of  local  nature,  process  to  be  served  on  defendant  residing  in  different  dis- 
trict of  same  State  must  issue  to  marshal  of  such  district;  In  re  Haley, 
158  Fed.  78,  85  C.  C.  A.  404,  trustee  of  bankrupt  corporation  could  not 
bring  suit  against  nonresident  stockholder  because  of  her  alleged  fraudu- 
lent overvaluation  of  corporate  stock;  Kirk  v.  United  States,  124  Fed.  335, 
holding  where  Federal  proceedings  in  Georgia  on  which  execution  was 
founded  were  void.  Federal  court  in  New  York  had  jurisdiction  to  restrain 
marshal  of  latter  district  from  enforcing  and  collecting  such  execution 
fronl  property  owned  by  resident  debtor  located  therein;  In  re  Waukesha 
Water  Co.,  116  Fed.  1010,  holding  bankruptcy  act  of  1898  confers  no 
power  on  Bankruptcy  Court  to  summon  before  it  on  order  to  show  cause 
third  persons  not  parties,  who  reside  outside  district  and  are  there  served 
with  process;  Cely  v.  Grifl&n,  113  Fed.  981,  holding  Circuit  Court  process 
cannot  be  served  outside  of  district,  except  in  suits  of  local  nature  to  en- 
force lien  or  claim  against  property  within  district  or  in  suits  for  infringe- 
ment of  patent ;  Guarantee  Trust  &  Safe  Deposit  Co.  v.  Delta  &  Pine  Land 
Co.,  104  Fed.  9,  holding  Federal  court  cannot  by  sale  and  conveyance 
through  master  transfer  title  to  lands  in  another  State;  In  re  Anderson^ 
94  Fed.  495,  holding  marshal  cannot  "act  ofBcially  outside  of  his  district ; 
United  States  v.  Crawford,  47  Fed.  564,  under  Revised  Statutes,  section 
2103,  suit  must  be  brought  in  Federal  court  within  territorial  jurisdiction 
of  which  defendant  is  a  resident;  American  etc.  Colony  Co.  v.  Schuler, 
34  Tex.  Civ.  566,  79  S.  W.  374,  where  foreign  corporation  acquired  lands  in 
Texas,  courts  of  latter  cannot  forfeit  its  charter;  Myers  v.  Dorr,  13 
Blatchf .  27,  Fed.  Cas.  9988,  holding  corporation  cannot  be  made  party  to 
civil  suit  by  original  process  in  any  other  district  than  district  of  its  resi- 
dence; Jobbins  v.  Montague,  5  Ben.  425,  Fed.  Cas.  7329,  and  United  States 
V.  American  Lumber  Co.,  80  Fed.  311,  denying  authority  to  issue  subpoena 
to  nonresident  defendant  to  appear  and. answer  in  equity  proceeding; 
Paine  v.  Caldwell,  1  Hask.  453,  457,  Fed.  Cas.  10,674,  holding  District 
Court  has  no  jurisdiction  of  citizen  of  another  district,  in  suit  brought 
by  assignee  in  bankruptcy  appointed  by  it  to  relieve  from  preference  in 
fraud  of  bankruptcy  act;  Pennsylvania  v.  Wheeling  etc.  Bridge  Co.,  18 
How.  453,  15  L.  Ed.  446,  as  containing  a  careful  examination  of  the  ju- 
diciary act  defining  jurisdiction  of  Circuit  Court;  Winter  v.  Ludlow,  30 
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Fed.  Cas.  335,  and  Compton  y.  Jesnp,  68  Fed.  305,  31  U.  8.  App.  486,  both 
axi^endo. 

The  Jnilfldlction  of  United  States  Olrcnit  Oonrts  cannot  be  affected  by* 
State  atatntoe. 

Cited  in  Southern  Pacific  Co.  v.  Denton,  146  U.  S.  209,  36  L.  Ed.  945, 
13  Sup.  Ct.  47,  in  holding  right  of  corporation  to  remove  cause  to  Federal 
eonrt  on  ground  of  diverse  citizenship  is  not  affected  by  State  statute 
which  required  foreign  corporation  before  doing  business  in  State  to  agr^e 
not  to  remove  any  suit  from  State  to  Federal  court;  to  same  effect.  South- 
ern Tel.  Co.  V.  New  Orleans  Co.,  22  Fed.  Cas.  817;  O'Connell  v.  Reed,  56 
Fed.  534,  12  U.  S.  App.  369,  where  cot^  refused  to  follow  State  .statute 
relating  to  pleading  when  the  effect  of  ^  doing  would  deprive  it  of  juris- 
diction; Minneapolis  v.  Reum,  56  Fed.  581,  12  U.  S.  App.  446,  holding  a 
foreign-bom  resident  of  United  States  who  has  declared  his  intention  of 
becoming  a  citizen  is  an  alien  for  jurisdictional  purposes,  notwithstanding 
State  confers  on  him  all  rights  of  citizenship;  Mexican  Central  Ry.  Co. 
V.  Pinkney,  149  U.  S.  206,  87  L.  Ed.  704,  13  Sup.  Ct.  864,  arguendo. 

Bigbt  to  attach  property  to  compel  appearance  of  pei^ona  can  properly  be 
used  only  in  cases  in  wbicb  sncii  persbns  are  amenable  to  process  of  tlie  court 
in  personam. 

Approved  in  Big  Vein  Coal  Co.  v.  Read,  229  U.  S.  37,  57  L.  Ed.  1055, 
33  Sup.  Ct.  694,  rule  not  changed  by  statute  permitting  suit  to  be  brought 
in  district  of  residence  either  of  plaintiff  or  defendant;  Laborde  v.  Ubarri, 
214  U.  S.  174,  53  L.  Ed.  656,  29  Sup.  Ct.  552,  dissolving  attachment  against 
succession  in  view  of  judgment  in  favor  of  heirs ;  Bucyrus  Co.  v.  McArthur, 
219  Fed.  268,  269,  court  can  only  use  ancillary  attachments  to  impound 
prox>erty  of  defendants  otherwise  properly  brought  before  it;  Smith  v. 
Reed,  210  Fed.  972,  and  United  States  v.  Brooke,  184  Fed.  342,  both  hold- 
ing that  UniJ^ed  States  cannot  sue  nonresident  of  district  by  attaching  his 
property  according  to  State  law ;  Levy  v.  Fitzpatrick,  15  Pet.  171,  10  L.  Ed. 
700,  and  Sadlier  v.  Fallon,  2  Curt.  581,  Fed.  Cas.  12,210,  holding  no  judg- 
ment can  be  rendered  by  Circuit  Court  of  United  States  against  a  defend- 
ant who  has  not  been  served  with  personal  process,  unless  he  has  waived 
necessity  for  it;  Herndon  v.  Ridgway,  17  How.  425,  15  L.  Ed.  101,  "United 
States  District  Court  acquires  jurisdiction  over  parties  only  by  service  of 
process,  or  their  voluntary  appearance" ;  Chaffee  v.  Hayward,  20  How.  215, 
15  Ib.  Ed.  852,  holding,  in  suit  for  infringement  of  patent.  Circuit  Court 
acquired  no  jurisdiction  of  absent  defendant  by  attaching  his  property; 
Day  V.  Rubber  Co.,  1  Blatchf.  630,  Fed.  Cas.  3685,  holding,  where  corpo- 
ration is  resident  of  another  district,  court  does  not  acquire  jurisdiction 
by  attaching  property  within  its  jurisdiction;  Atkins  v.  Fibre  Co.,  7 
Blatchf.  566,  Fed.  Cas.  602,  where  rule  was  applied  by  District  Court  sit- 
ting as  court  of  admiralty ;  Saddler  v.  Hudson,  2  Curt.  7,  Fed.  Cas.  12,206, 
■where  attachment  of  nonresident  defendant's  goods  within  district  was 
held  insufficient  to  ^ye  jurisdiction  to  render  judgment  in  a  patent  cause ; 
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North  V.  McDonald;  1  Bias.  59,  Fed.  Caa.  10,312,  where  resident  defend- 
ant's goods  were  attached  and  he  was  personally  served  with  process;  Chit- 
tenden V.  Darden,  2  Woods,  438,  440,  Fed.  Gas.  2688,  holding  tnle  was  not 
changed  by  judiciary  act  of  1872,  and  further  that  serving  defendant  with 
summons  where  he  comes  into  district  to  give  bond 'for  release  of  prop- 
erty does  not  avoi4^  rule  j  New  England  Ins.  Co.  v,  Detroit  Nav.  Co.,  18 
Fed.  Cas.  65,  and  Wilson  v.  Pierce,  30  Fed.  Cas.  151,  152,  153,  holding  rule 
applies  in  civil  suits  in  admiralty;  Dormitzer  v.  Illinois  Bridge  Co.,  6  Fed. 
218,  residence  of  corporation  being  without  the  district  the  right  to  attach 
its  property  was  denied;  Andeson  v.  Shaffer,  10  Fed.  267,  and  Noyes  v. 
Canada,  30  Fed.  666,  holding  an  attachment  where  no  service  could  be  had 
on  defendant  is  absolutely  void,  ^nd  subsequent  appearance  of  defendant 
does  not  waive  invalidity  of  attachment  proceedings;  Harland  v.  United 
Tel.  Co.,  40  Fed.  310,  312,  6  L.  B.  A.  263,  254,  holding  sections  914,  915, 
Revised  Statutes  of  IJnited  States,  authorizing  practice  in  Federal  courts 
to  conform  to  that  of  State  in  which  court  is  sitting,  does  not  affect  this 
rule;  Perkins  v.  Hendryx,  40  Fed.  657,  and  fact  that  defendant  appeared 
in  State  court  for  purpose  of  removing  cause  to  Federal  court  does  not 
affect  rule ;  Central  Trust  Co.  v.  Chattanooga  Ry.  Co.,  68  Fed.  695^  Fleitas 
v.  Richardson,  147  U.  S.  544,  37  L.  Ed.  274,  13  Sup.  Ct  432,  Lackett  v. 
Rumbaugh,  45  Fed.  31,  and  Purdy  v.  Wallace  Co.,  8i  Fed.  515,  holding 
suit  began,  in  State  court  by  attachment  and  removed  into  Federal  court, 
will  not  be  there  dismissed  for  want  of  jurisdiction,  because  there  was  no 
personal  service;  Dupuy  v.  Bemis,  2  La.  Ann.  515,  arguendo;  Guillen  v. 
Fontain,  11  Fed.  Cas.  109,  where  it  is  held  that  the  rule  is  modified  by 
judiciary  act  of  1872;  to  same  effect,  Treadwell  v.  Seymour,  41  Fed.  579, 
580,  681,  582,  holding  Circuit  Court  for  eastern  district  of  New  York  may 
issue  attachment  and  direct  same  to  marshal  for  any  other  district  within 
State.  X 

What  irregularities   and   defects   will   avoid   attachment.    Note,   79 
Am.  Dec.  166. 

Jurisdiction  of  actions,  aided  by  attachment  or  garnishment,  against 
resident.    Note,  49  L.  B.  A.  (N.  8.)  549. 

Appeaxance  and  answer  constitute  a  waiver  of  defendant's  right  to  be 
served  with  process  in  district  of  residence. 

Approved  in  Fosha  v.  Western  Union  Tel.  Co.,  114  Fed.  702,  follow- 
ing rule;  Matter  of  Moore,  209  U.  S.  501,  14  Ann.  Oas.  1164,  52  L.  Ed. 
909,  28  Sup.  Ct.  686,  706,  plaintiff  held  to  have  consented  to  removal 
of  cause  from  State  court  where  he  filed  amended  petition,  and  gave 
defendant  time  to  answer;  United  States  v.  New  York  &  0.  S.  S,  Co., 
216  Fed.  68, 132  C.  C.  A.  305,  applying  rule  to  suit  by  alien  against  United 
States  under  Tucker  act  of  1887;  McPhee  etc.  Co.  v.  Union  Pac.  R.  Co., 
158  Fed.  8,  87  C.  C.  A.  619,  right  waived  by  filing  general  demurrer; 
iowa  etc.  Min.  Co.  v.  Bliss,  144  Fed.  449,  where  alien  brought  suit  in 
State  court  against  nonresident  corporatioui  suit  was  removable  to  Federal 


\ 
301  TOLAND  v.  SPRAGUE.  12  Pet.  300-338 

coTurt  by  defendant;  Barnes  v.  Western  Union  Tel.  Co.,  120  Fed.  555, 
holding  where  marshal  is  plaintiff  and   deputy  serves  process,  special 
appearance  to  deny  jurisdiction,  motion  to  dismiss  for  irregular  service, 
,  and  demurrer  and  answer  to  merits,  all  filed  without  decision  on  technical 
defenses,  is  waiver  of  irregularity  of  process;  Empire  Min.  Co.  v.  Pro- 
peller   Towboat   Co.,   108   Fed.   902,   holding  Federal   court  on  removal 
has   jurisdiction,  of  suit  against   nonresident   brought  by   two   or  more 
plaintiffs,  one  of  whoiA  is  also  nonresident  of  district;  Piatt  v., Massachu- 
setts Real  Estate  Co.,  103  Fed.  706,  holding  compliance  by  corporation 
with   State  statute  requijting  foreign  corporation  as  condition  of  doing 
business  therein  to  appoint  attorney  on  whom  process  may  be  served 
in  State  does  not  constitute  agreeinent  to  be  sued  in  Federal  court  of 
that  district  by  plaintiff  who  is  resident  of  -  another  State ;  Rodgers  v. 
Pitt,  96  Fed.  677,  applying  rule  in  determining  priority  of  jurisdiction 
between  State  and  Federal  courts;  Merko  v.  Sturm  etc.  Co.,  233  Fed.  70^ 
ar]guendo;  Irvine 'v.  Lowry,  14  Pet.  299,  10  L.  Ed.  464,  where  defendant 
appeared  by  counsel  to  action  brought  by  foreign  attachment;  St.  Louis 
Ry.  Co.  V.  McBride,  141  U.  S.  131,  35  L,  Ed.  661,  11  Sup.  Ct.  98S,  defend- 
ant  having  appeared   and   plead  to  merits,   waived   right   to   challenge 
eonrt's   jurisdiction   on   ground   action  was   brought   in   wrong  district; 
Interior  Co.  v.  Gibney,  160  U.  S.  220,  40  L.  Ed.  402,  16  Sup.  Ct.  273,  and 
Fife  V.  Bohlen,  22  Fed.  881,  defendants  having  entered  general  appearance 
conld  not  object  that  they  were  residents  of  another  district;  to  same 
effect,  Winans  v.  McKcan  Ry.  Co.,  6  Blatchf.  219,  Fed.  Cas.  17,862;  Sayles 
V-   Northwestern  Ins.  Co.,  2  Curt,  213,  Fed.  Cas.  12,421,  Edwards  v.  In- 
surance Co.,  20  Fed.  453,  and  Crocker  Bank  v.  Pagenstecher,  44  Fed.  706, 
all  holding  it  too  late  to  object  to  process,  after  appearance  and  removal 
of  cause  from  State  to  Federal  court;  Sweeney  v.  Coffin,  1  Dill.  76,  Fed. 
Cas.   13,686,  United  States  v.  Ottman,  1  Hughes,  316,  Fed.  Cas.  15,977, 
and  Wabash  Ry.*  Co.  v.  Brow,  65  Fed.  945,  947,  31  U.  S.  App.  192,  all 
holding  the  filing  of  petition  for  removal  is  a  sufficient  appearance;  Har- 
denberg  v.  Ray,  13  Sawy.  161,  33  Fed.  814,  and  Southern  Express  Co.  v. 
Todd,  56  Fed.  107,  holding,  under  judiciary  act  of  1887,  which  requires 
action  to  be  brought  either  in  district  of  residence  of  plaintiff  or  de- 
fendant, that  this  is  a  personal  privilege  which  is  waived  by  appearance; 
to  same  effect  ill  Kansas  City  etc.  Ry.  Co.  v.  Interstate  Lumber  vCo.,  37 
Fed,  5,  ruling  similarly;  Lee  v.  Aetna  Ins.  Co.,  15  Fed.  Cas.  142,  holding 
the  filing  of  statement,  consenting  that  service  of  process,  mesne  or  final, 
on  agent  of  company  shall  be  as  valid  as  if  seized  on  company,  amounts 
to  waiver  of  privilege;  Briggs  v.  Stroud,  58  Fed.  719,  appearance  by  at- 
torney, so  as  to  secure  extension  of  time  in  which  to  plead,  is  a  general 
appearancb;  L'Engle  v.  Gates,  74  Fed.   515,   appearance  by  defendant, 
in  suit  commenced  by  attachment,  authorizes  personal  judgment  against 
him;   Craven  v.  Turner,  82  Me.  391,  19  Atl.  867,  and  American  Finance 
Co.   V.  Bostwick,  151  Mass.  23,  23  N.  E.  657,  both  holdihg  cause  may 
be  removed  from  State  to  Federal  court,  where  neither  party  is  resident 
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of  State  in  whieh  action  is  brought,  and  if  action  had  originally  been 
brought  in  Circuit  Court  it  would  not  have  had  jurisdiction;  Cahoon  v. 
Harlow,  7  Allen,  153,  defendant,  who  has  volijntarily  appeared  and  sub- 
mitted to  ;furisdiction  of  a  justice  of  peace,  cannot  object  to  jurisdiction 
on  ground  that  he  was  not  properly  served  with  process,  after  case  has 
been  brought  by  appeal  to  Superior  Court;  dissenting  opinion  in  Hai^a- 
dine  v.  Van  Horn,  72  Mo.  373,  majority  holding  a  eourt  ac^quires  no  juris- 
diction wh^n  the  affidavit  for  an  attachment  is  not  signed  by  affiant, 
and  a  sheriff's  deed,  ba^ed  on  judgment  in  case,  is  a  nullity;  Funck  v. 
Smith,  46  N.  J.  L.  488,  where  defendant,  being  entitled  to  have  cause 
removed  to  district  of  his  residence,  went  to  trial  in  district  where  suit 
was  brought,  held,  he  could  not  object  to  judgment  on  ground  of  want  of 
jurisdiction  in  court;  Graveley  v.  Graveley,  20  S.  C.  104,  party  having 
appeared  and  answered  cannot  object  that  he  was  made  party  by  publica- 
tion only;  to  same  effect,  Meinhard  v.  Youngblood,  37  S.  C.  23€i,  15  S.  E. 
950  y  dissenting  opinion  in  Nelson  v.  Campbell,  1  Wash.  ^64,  24  Pac.  540, 
majority  holding  an  appearance  by  a  defendant  for  purpose  of  asking 
continuan</e  is  not  such  an  appearance  as  would  confer  jurisdiction;  Bell 
V.  Bell^  3  W.  Va.  192,  where  nonresident  was  proceeded  against  by  foreign 
attachment,  and  having  appeared  and  given  bond  for  release  of  property, 
it  was  held  he  had  waived  his  right  to  have  cause  removed;  Rhode  Island 
V.  Massachusetts,  12  Pet.  719,  9  L.  Ed.  1258,  arguendo;  Romaine  v.  Union 
Ins.  Co.,  28  Fed.  639,  and  Barney  v.  Globe  Bank,  5  Blatchf.  Ill,  Fed.  Cas. 
1031,  as  to  defendallnt's  right  to  be  sued  in  district  of  his  residence  being- 
a  personal  privilege  which  he  may  waive,  and  not  a  question  of  juris- 
diction; to  same  effect,  Reinstadler  v.  Reeves,  33  Fed.  310;  Kelly  v. 
Virginia  Ins.  Co.,  3  Hughes,  450,  Fed.  Cas.  7677,  Creagh  v.  Equitable 
ins.  Co.,  83  Fed.  850,  Donnell  v.  Byem,  80  Mo.  335,  and  Ex  parte  Keeler, 
45  S.  C.  559,  55  Am.  St  Eep.  799,  31  L.  B.  A.  681,  23  S.  E.  868,  all 
arguendo.  * 

Distinguished  in  United  States  v.  Mayer,  235  U.  S.  70,  69  L.  Ed.  136, 
35  Sup.  Ct.  16,  consent  of  United  States  attorney  could  not  confer  juris- 
dictioi^  to  entertain  motion  after  term  to  set  aside  criminal  judgment 
because  of  newly  discovered  facts;  Glenn  v.  Dfmmock,  43  Fed.  552,  order 
sustaining  petition  for  rehearing  after  lapse  of  term  next  succeeding  entry 
of  final  Mecree  is  void,  ^d  is  not  validated  by  defendant  taking  leave 
to  x^lead. 

Dedsion  of  Circuit  Court  on  rule  or  motion,  as,  for  Instance,  motion  to 
quash  an  attachment.  Is  not  sncli  final  Judgment  as  Is  reviewable  on  writ  of 
error  under  act  of  1789. 

Cited  in  McCargo  v.  Chapman,  20  How.  556,  15  L.  Ed.  102^,  holding 
order  of  Circuit  Court  to  quash  execution  cannot  be  reviewed  in  Su- 
preme Court  on  writ  of  error;  The  Elmira,  16  Fed.  136,  holding  order 
refusing  to  quash  execution,  in  admiralty  proceedings,  is  not  a  final 
judgment;  Green  v.  Underwood,  86  Fed.  433,  57  U.  S.  App.  545,  holding 
writ  of  error  not  appropriate  remedy  where  court  refuses  to  order  cross- 
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defendant  to  plead  to  eounterclaim ;  Holmes   v.  Jennison,  14  Pet.  629, 
10  L.  Ed.  628,  ai^cndo. 

Exception  In  statute  of  limitations  in  favor  of  merchants'  accounts  does 
not  apply  when  there  has  been  demand  for  llQLuldated  sum,  balance  of  account. 
Approved  in  Baltimore  etc.  R.  Co^  v.  Berkeley.  Springs  etc.  R.  Co.,  168 
Fed.  775,  assent  to  account  stated  by  railroad  held  to  be  shown  by  its 
including  balance  as  given  in  reports  to  interstate  commerce  commission; 
Figge  y.  Bergenthal,  130  Wis.  631,  110  N.  W.  800,  items  of  mutual  account 
current  held  barred;  Porter  v.  Chicago  Ry.  Co.,  99  Iowa,  356,  68  N.  W. 
725,  where,  under  facts,  the  claim  was  held  to  be  an  account  stated,  and 
without  exception  in  statute;  Belchertown  v.  Bridgman,  118  Mass.  488, 
holding  the  annual  account  rendered  by  town  treasurer  is  an  account 
stated  and  subject  to  bar  of  statute  of  limitations;  Sayward  v.  Dexter, 
72  Fed.  767,  44  U.  S.  App.  376,  arguendo;  Brackenridge  v.  Baltzell,  1 
Ind.  334,  where  term  ** running  account*'  is  defined;  Coudrey  v.  Gilliam, 
60  Mo.  94,  McKelvy's  Appeal,  72  Pa.  St.  413;  and  Wortham  v.  Smith, 
15  Gratt.  494,  as  to  conditions  which  must  exist  to  prevent  statute  from 
being  a  bar  to  an  account. 

Mutual  accounts,  what  are,  and  application  of  statute  of  limitations 
thereto.    Note,  89  Am.  Dec.  75,  76. 

The  mere  rendering  of  an  account  does  not  make  It  a  started  one. 
Approved  in  Gordon  v.  Frazer,  13  App.  D.  C.  386,  defense  to  account 
stated  cannot  relate  to  anterior^  liability;  Gillett  v.  Chavez,  12  N.  M. 
'^70,  78  Pac.  73,  where  statement  of  affairs  of  firm  made  by  one  of 
partners,  who  acted  as  firm 's  clerk  merel}',  as  basiS/  for  future  settlement, 
fact  tdat  senior  partner  retained  account  without  objecting  thereto  does 
not  render  it  account  stated;  White  v.  Campbell,  25  Mich.  469,  holding 
the  exhibition  of  an  account  to  defendant  whq  remained  perfectly 
passive  does  not  make  it'  an  account  stated;  Truman  v.  Owens,  17  Or. 
526,  21  Pac.  666,  but',  unless  objected  to  within  reasonable  time,  it  be- 
comes an  account  stated;  to  same  effect,  Allen  v.  Woonsocket  Co.,  11 
R.  I.  297;  Robertson  v.  Wright,  17  Gratt.  542,  holding,  further,  as  to 
what  is  necessary  to  make  an  account  an  account  stated;  Naunian  v. 
Zoerhlaut,  21  Wis.  469,  holding  the  mere  rendering  of  an  account  does 
not  prevent  plaintiff  from  recovering  more  if  testimony  shows  that  he 
is  so  entitled;  McKenzie  v.  Poorman  Mines,  88  Fed.  113,  mere  allega- 
tion that  on  certain  day  plaintiff  ''rendered  to  defendant,  a  statement  of 
said  aceoant"  is  not  equivalent  to  averment  that  account  was  stated; 
Hendrix  v.  Kirkpatrick,  48  Neb.  672,  67  N.  W.  760,  and  Guernsey  v. 
Rcxford,  63  N.  Y.  633,  holding  failure  to  object  to  account  rendered  is 
evidence  tending  to  prove  acknowledgment  of  its  correctness;  Engfer 
V.  Roemer,  71  Wis.  14,  36  N.  W.  619,  holding  the  mere  fact  that  a  debtor 
received  a  bill  and  retained  same  for  a  long  time  would  not  warrant 
inference  that  be  assented  to  or  acknowledged  liability  to  pay  same. 
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Distinguished  in  Lockwood  v.  Thome,  11 N.  T.  175,  62  Am.  Dec.  84,  where 
there  was  afiGrmative  evidence^ of  acquiescence  in  account. 

Account  stated.    Note,  62  Am.  Dec.  88,  89,  94;  136  Am.  8t.  Bep.  40. 
What  constitutes  account  stated.    Note,  27  L.  B.  A.  822. 
Effect  of  retaining  statement  of  account  to  render  it  an  account 
stated.,   Note,  29  L.  B.  A.  (N.  8.)  385,  841. 

Statute  of  limitations  begins  to  run  against  an  accoimt  stated  from  the 
time  it  is  converted  ftom  an  open  account. 

Approved  in  In  re  Huger,  100  Fed.  807,  holding  statute  providing  that 
limitation  begins  to  run'  against  indebtedness  on  account,  where  there  is 
mutual  running  account  between  parties  only  from  date  of  last  item,  does 
not  apply  to  indebtedness  not  entered  until  after  death  of  debtor  and  after 
statutory  limitation  from  date  of  transaction  had  expired;  Radford  v. 
Fowlkes,  85  Va.  852,  8  S.  E.  833,  arguendo. 

When  there  is  no  dispute  as  to  facts,  it  is  proper  for  the  court  to  in- 
struct Jury  whether  a  particular  account  rendered  is  open  or  stated. 

Approved  in  Hamilton  v.  Phoenix  Ins.  Co.,  61  Fed.  390,  holding  in  action 
on  insurance  policy  where  several  insurers  made  joint  demaad  for  joint 
appraisal  on  proof  of  loss,  and  seventeen  days  after  joint  demand  and 
within  sixty  days  after  proof  of  loss  defendant  dexiianded  separate  ap- 
praisal question  whether  such  demand  was  within  reasonable  time  was  for 
jury ;  United  States  v.  Maloney,  4  App.  D.  C;  511,  matter  not  traversed  is  to 
be  taken  as  admitted;  dissenting  opinion  in  Aetna  Indemnity  Co.  v.  J.  R. 
Crowe  Coal  etc.  Co.,  154  Fed.  575,  83  C.  C.  A.  431,  what  constitutes  imme- 
diate notice  is/  question  for  court ;  Standard  Oil  Co.  v.  Van  Etten,  lOJ  U.  S. 
334,  27  L.  Ed.  322,  1  Sup.  Ct.  185,  holding  what  constitutes  a  reasonable 
time  within  which  to  object  to  an  account  rendered  is  a  question  of  law; 
United  States  v.  Ridor,  50  Fed.  407,  to  same  effect;  Long-JBell  Lumber  Co. 
V.  Stump,  86  Fed.  580,  57  U.  S.  App.  567,  where  accounts  have  been  ren- 
dered monthly  through  long  period  of  time,  without  objection,  question 
whether  objection  was  within  reasonable  time  is  for  court  and  not  jury; 
Gray  v.  Belden,  3  Fla.  119,  whether  certain  contract  is  usurious,  there 
being  no  dispute  as  to  facts,  is  a  question  for  court;  Lockwood  v.  Thornc, 
11  N.  Y.  173,  62  Am.  Dec.  82,  where  facts  undisputed,  what  constitutes  an 
account  stated  is  question  of  law;  Schuchardt  v.  Aliens,  1  Wall.  369,  17 
L.  Ed.  646,  holding  case  should  not  be'' taken  from  jury  whenever  there  is 
evidence  to  support  plaintiff's  case;  Charlotte  Oil  Co.  v.  Hartog,  86  Fed. 
155,  42  U.  S.  App.  716,  reaffirming  rule. 

Distinguished  in  Wiggins  v.  Buckham,  10  Wall.  133,  19  L.  Ed.  886,  where 
proofs  were  conflicting. 

Miscellaneous.  Cited  in  W.  G.  Coyle  &  Co.  v.  Stern,  193  Fed.  585,  113 
C.  C.  A.  460,.  "executory  process"  in  Louisiana,  to  sell  vessel  under  mort- 
gage, is  "suit"  within  statute  providing  for  removal;  Brinkerhoff  v.  Ran- 
som, 57  N.  J.  Eq.  3J.6,  41  Atl.  727^  holding  in  action  at  law  against  heirs 
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iverment  in  plea  that  defendants  had  aliened  ancestor's  estate  before  action 
eommeneedy  being  material,  failure  of  plaintiff  to  reply  thereto  is  admis- 
sion  of  bona  fide  alienation;  Habieh  v.  Folger,  20  Wall.  7,  22  L.  Ed.  308; 
Sannoner  v.  Jacobson,  47  Ark.  46, 14  S.  W.  461;  Van  Antwerp  v.  Hulbnrd, 
7  Blatchf .  442,  Fed.  Cas.  16,826 ;  Mechanics'  Ins.  Co.  v.  Richardson,  33^  La. 
Ann.  1311,  39  Am.  Rep.  293;  Mutual  Bank  ▼.  Richardson^  33  La.  Ann.  1317; 
Welch  V.  County  Court,  29  W.  Va.  68, 1  S.  E.  340. 

12  Pot  339^^4,  9  L.  Ed.  1108,  EX  PABTE  Sl^OBY^ 

When  case  has  been  decided  tn  Supreme  Ooxxtt  on  its  merits,  and  Its 
nuudate  required  only  execution  of  Its  decree,  District  Court  should  refuse 
to  allofw  defendant  to  file  supplemental  plea»  becanse  it  is  bound  to  ezecutet 
tli9  mandate. 

Approved  in  Galbreath  v.  Wallrieh,  48  Colo.  132,  139  Am.  8t.,Rep.  263, 
109  Pac.  419,  after  reversal  with  direction  to  render  judgment  for  plaintiff, 
defendant  could  not  set  up  in  answer  matters  occurring  since  trial;  Ken- 
nedy V.  Welch,  196  Mass.  694,  83  N.  E.  11,  bill  of  exceptions  in  equity  case 
brings  up  only  questions  of  law ;  Champion  v.  Rice,  13  N.  M.  241,  82  Pac. 
360,  order  of  district  court,  in  compliance  with  mandate  of  Supreme  Court, 
is  not  appealable;  Butler  v.  Thompson,  62  W.  Va.  314,  43  S.  E.  175,  hold- 
ing where,  on  reversal  and  remand  for  further  proceedings  in  conformity 
with  opinion,  court  allows  new  pleadings  ^nd  evidence  and  pronounces  de- 
cree contrary  to  opinion,^  decree  will  be  reversed  on  second  appeal  with 
mandate  to  enter  decree  in  conformity  to  first  opinion;  Bank  of  United 
States  V.  Moss,  6  How.  40,  12  L.  Ed.  335,  holding  it  not  competent  for  Cir- 
cnit  Court  to  strike  out  judgment  at  a  subsequent  term,  on  ground  of  sikp- 
poaed  want  of  jurisdiction;  Cook  v.  Burnley,  11  Wall.  674,  20  L.  Ed.  85, 
where  writ  of  error,  the  purpose  of  which  was  to  reverse  order  of  Circuit 
Court  canying  into  effect  the  mandate  of  Supreme  Court,  was  dismissed; 
In  re  Potts,  166  U.  S.  267,  41  L.  Ed.  995,  17  Sup.  Ct.  521  (reversing'  71  Fed. 
575),  and  Hancock  Ins.  Co.  v.  Manning,  7  Fed.  300,  holding  Circuit  Court 
has  no  authority  to  grant  x>etition  for  rehearing  cause  on  ground  of  newly 
discovered  evidence,  after  cause  has  been  decided  on  its  merits  in  Supreme 
Court,  and  remanded  for  further  proceedings  in  accordance  with  such  de- 
cision; to  same  effect,  Kimberly  v.  Arms,  40  Fed.  551;  Dexter  v.  Sayward, 
84  Fed.  304,  applying  principle  to  case  decided  in  Circuit  Court  of  Appeals 
and  remanded  to  Circuit  Court  for  further  proceedings;  Fortenberry  v. 
Frazier,  5  Ark.  202,  39  Am.  Dec.  374,  where  rule  is  applied  to  cause  decided 
in  State  Supreme  Court  and  remanded  to  inferior  court  for  further  pro- 
ceedings; Wadhams  v.  Gay,  83  111.  253,  holding  it  error  in  trial  court  to 
dismiss  cause  without  prejudice,  when  it  has  been  decided  on  its  merits  in 
Supreme  Court  and  complainant's  bill  found  to  be  without  equity,  and 
cause  has  been  remanded  for  further  proceedings  in  conformity  with  such 
opinion;  Lynn  v.  Lynn,  160  111.  318,  43  N.  E.  485,  holding  reversal  of  de- 
cree of  sale  of  property  on  ground  of  no  title,  with  a  remand  for  proceed- 
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ingS;  in  accordance  therewith;  precludes  a  new  l^earing  on  the  merits  of  an 
amended  petition;  Dodge  v.  Oaylord,  53  Ind.  368,  where  judgment  is  re- 
yersed  and  cause  remanded  for  new  trial,  the  decision  of  Supreme  Court 
becomes  the  law  of  the  case  for  the  second  trial ;  Tyler  v.  Magwire,  17^ Wall. 
283,  21  ^.  Ed.  588,  holding  it  the  doty  of  subordinate  court  to  carry  into 
execution  mandate  of  superior,  even  though  jurisdiction  does  not  appear  on 
pleadings ;  Story  v.  Livingston,  13  Pet.  367,  10  L.  Ed.  204,  and  WilHams  v. 
Bruffy,  102  U.  S.  255,  26  L.  Ed.  137,  both  arguendo;  Roberts  v.  Ha^art, 
4  Dak.  212,  29  N.  W.  657,  holding  rehearing  cannot  be  granted  after  final 
.judgment  and  adjournment  of  term. 

Modification  suggested  when  party  against  whom  decree  was  rendered 
was  not  before  the  court  in  Kingsbury  v.  Buckner^  134  U.  S.  675,  S3  L.  Ed. 
1057, 10  Sup.  Ct.  646. 

Right  to  amend  pleadings  after  final  decision  on  appeal.    Note,  18 
L.  B.  A.  (N.  S.)  264. 

Bill  of  exceptions  is  unlQiown  to  chancery  practice. 

Approved  in  Brinkley  v.  Louisville  &  N.  R.  R,  Co.,  95  'Fed.  351,  reaflfirm- 
ing  rule;  Southern  Bldg.  &  Loan  Assn.  v.  Carey,  117  Fed.  330,  holding 
appellate  court  may,  in  equity  suit  to  determine  whether  they  were  prop- 
erly rejected,  order  clerk  to  certify  pleading  or  other  document  rejected  to 
appellate  court  for  that  purpose;  Johnson  v.  Harmon,  94  U.  S.  372,  24 
li.  Ed.  271,  holding  bill  of  exceptions  cannot  be  taken  on  trial  of  feigned 
issue  directed  by  court  of  equity;  Bamett  v.  Montgomery  Ry.  Co.,  51  Ala. 
556,  holding  bill  of  exceptions  cannot  be  reserved  to  rulings  of  chancellor 
on  trial  of  issues  of  fact  before  him  by  jury;  Newcomb  v.  White,  5  N.  M. 
441,  23  Pac.  672,  Compiled  Laws,  section  2197,  does  not  apply  to  exceptions 
to  master's  report  in  equity ;  Barrett  v.  McAllister,  35  W.  Va.  113,  12  S.  E. 
1109,  arguendo.      ^    - 

Modified  by  statute  in  Massachusetts,  Dorr  v.  Bank,  128  Mass.  354. 

Supreme  Court  will  refuse  to  award  mandamus  compelling  district  Judge 
to  sign  bill  of  exceptions  in  equity,  and  to  enter  in  an  oider-hook  an  order 
made  by  him  in  a  case  before  him  under  mandate  from  Supreme  Court. 

Approved  in  Continental  Trust  Co.  v.  Toledo,  St.  L.  &  K.  C.  R.  R.  Co., 
99  Fed.  177,  178,  reaffirming  rule;  Southern  Bldg.  &  Loan  Assn.  v.  Carey, 
117  Fed.  332,  335,  holding  appellate  court  may,  in  equity  suit  to  deter- 
mine whether  they  were  properly  rejected,  order  clerk  to  certify  pleading 
or  other  document  rejected  to  appellate  court  for  that  purpose ;  Smith  v. 
Valentine,  19  Minn.  460,  arguendo ;  People  v.  Pearson,  2  Scam.  204,  33  Am. 
Dec.  449,  as  an  instance  where  Supreme  Court  refused  a  mandamus  in- 
tended to  control  the  discretion  of  an  inferior  court;  Jelley  v.  Roberts,  50 
Ind.  7,  as  bearing  on  question  as  to  when  Superior  Court  will,  by  man- 
damus, compel  judge  of  inferior  to  sign  bill  of  exceptions. 

Miscellaneous.  Cited  in  Holmes  v.  Jennison,  14  Pot.  629,  10  L.  Ed.  628; 
Lovett  V.  State,  29  Fla.  401,  16  L.  B.  A.  316,  11  South.  179. 
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At"  voBnaon  law  tbe  deed  of  a  pefson  not  under  legal  incapacity  pasriea 
title  by  force  of  Its  execution  and  delivery. 

Cited  in  Goodenough  v.  Warren,  6  8awy*  498,  Fed.  Cas.  5634,  in  dis- 
cussion as  to  requisites  to  validity  of  deed. 

Iaw  presiunes  tbat  feme  covert  acts  under'  coercion  of  her  busband  in 
making  deed,  unless  it  be  aclcnowledged  in  manner  prescribed  by  statute. 

Cited  in  McDaniel  v.  Grace,  15  Ark.  480,  in  holding  a  power  of  attorney 
by  wife  authorizing  her  Jiusband  to  execute  a  deed  for  her  must  be  acknowl- 
ed^red  in  same  manner  as  a  deed,  otherwise  deed  executed  tlierc^nder  will  be 
void ;  Morrison  v.  Wilson,  13  Cal.  498,  73  Am.  Dec.  596,  in  holding  fraudu- 
lent representation  will  not  divest  married  woman's  title  in  face  of  statute 
declaring  exclusive  mode  of  divesture;  Woods  v.  Polhemus,  8  Ind.  65,  where 
conveyance  by  feme  covert  was  held  invalid  because  not  acknowledged,  in 
conformity  to  statute ;  Dewey  v.  Campau,  4  Mich.  667,  certificate  not  show- 
ing' affirmatively  that  wife  was  examined  separately  as  well  as  apart  from 
husband,  is  void;  Hitz  v.  Jenks,  123  U.  S.  305,  31  L.>Ed.  159,  8  Sup.  Ct. 
147,  in  discussion  ,as  to  where  extrinsic  evidence,  of  manner  of  conductim? 
examination  is  admissible  to  control  effect  of  certificate  of  ackixowledg- 
ment ;  James  v.  Fisk,  9  Smedes  &  M.  152,  47  Am.  Dec.  113,  where  the  ques- 
tion presented  if  as  whether  deed  had  been  acknowledged  before  proper  offi- 
cial; Rake  V.  Lawshee,  24  N.  J.  L.  616,  reaffirming  isule. 

Certificate  of  married  woman's  acknowledgment.    Note,  45  L.  B.  A. 
(N.  S.)  1111. 

I>eed  of  feme  covert,  conveying  her  interest  in  lands  wbich  she  owns  in 
fee,  does  not  pass  her  interest  by  the  force  of  its  execution  and  delivery.   ' 

Cited  in  Lane  v.  Dolick,  6  McLean,  204,  Fed.  Cas.  8049,  holding,  where 
feme  covert  owner  of  real  estate  in  fee  executed  deed  with  her  nusband  » 
purporting  to  convey  the  estate,  but  acknowledgment  was  a  mere  relin- 
quishment of  dower,  deed  did  not  convey  wife 's  estate ;  Wambole  v.  Foote, 
2  Dak.  Ter.  23,  2  N.  W.  247,  reaffirming  the  necessity  for  acknowledgment 
and  certificate ;  Moore  v.  Thomas,  1.  Or.  203,  in  holding  wife  does  not  relin- 
quish her  right  of  dower  by  mere  signing  and  sealing  her  husband's  deed. 

Appeal  on  ground  that  verdict  is  not  supported  by  evidence,  raises  merely 
tbe  ^luestion  whether  the  .evidence  was  competent  in  law  to  authorize  the 
Jury  to  find  facts  which  make  out  the  right  of  the  succcEsful  party. 

Approved  in  Chicago  etc.  Ry.  Co.  v.  Pounds,  1  Ind.  Ter.  62,  35  S.  W. 
252,  court  held  justified  in  refusing  to  direct  verdict;  Wilkinson  v.  Greely, 
1  Curt.  6&,  Fed.  Cas.  17,671,  h(Jding  to  set  verdict  aside  it  must  be  clearly 
apparent  jury  has  fallen  into  mistake  or  been  actuated  by  impro^r 
motive;  Pons  v.  Hart,  5  Fla.  462,  in  holding  Supreme  Court  has  no 
power  to  weigh  evidence  as  if  it  were  a  jury;  dissenting  opinion  in  Sum- 
tnerall  v.  Thomas,  3  Fla.  315,  ai^endo;  State  v.  Van  Winkle,  6  Nev. 
352^  in  collection  of  authorities  on  general  subject. 
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Finding  of  Jnry  on  wfaolo  evidence  in  cause  mnsl  Iw  taken  fui  negativinic 
all  facts  wbich  party  against  wbom  verdict  is  given  lias  attempted  to  infer 
or  establish  from  evidence. 

Approved  in  Eureka  Co.  Bank  v.  Clark,  13b  Fed.  326,  64  C.  C.  A.  571, 
finding  of  fact  by  court  precludes  appellate  court  'from  weighing  evi- 
dence for  purpose  of  determining  whether  findings  justified  thereby; 
King  V.  Smith,  110  Fed.  96,  holding  question  whether  there  was  any 
evidence  before  Circuit  Court  in  action  at  law  having  tendency  to  prove 
facts  found  may  be  considered  on  error  as  it  is  questioti  of  law;  Southern 
Pao.  Co.  V.  Rauh,  49  Fed.  707,  7  U.  S.  App.  84,  in  holding  verdict  negatived 
defendant's  contention  that  plaintiff  was  not  permanently  injured; 
Randall  v.  Parramore,  1  Fla.  436,  reaffirming  rule. 

Where  evidence  conduces  to  prove  fact  in  issne  before  Jury,  if  com- 
petent in  law  Jnry  may  infer  any  fact  tberefrom  which  law  authorixes  court 
to  infer  on  demurrer  to  evidence.  '  ^ 

Approved  in  King  v.  Smith,  110  Fed.  97,  holding  sufficiency  of  evi- 
d<mce  to  support  facts  found  may  be  reviewed  on  error;  State  v.  Vinson, 
63  N.  C.  338,  as  to  duty  of  court  to  leave  to  jury  to  determine  weight 
of  evidence. 

12  Pet.  378-409,  9  L.  Ed.  1123,  BSADIJE  v.  MABTLAND  INS.  00. 

.  If  abandonment  when  made  is  good,  the  rights  of  parties  are  thereby 
fixed  and  are  not  affected  by  subsequent  events. 

Cited  in  Orient  Ins.  Co.  v.  Adams,  123  U.  S.  75,  76,  31  L.  Ed.  67,  8  Sup. 
Ct.  72,  holding  abandobment  made  in  good  faith  at  time  when  it  ap- 
peared impracticable  to  recover  is  not  afEected  by  fact  that  subsequently 
the  vessel  might  have  been  floated  oE  and  loss  greatly  reduced;  Fulton 
Ins.  Co.  V.  Goodman,  32  Ala.  132,  holding  parol  abandonment  sufficient. 

Abandonment  will  be  good  when  the  distress  and  peril  of  ship  are  so 
great  that  an  uninsured  owner  would  withhold  any  attempt  to  save  her 
because  of  apparently  great  expenditures  necessary. 

Approved  in  Royal  Exch.  Assur.  v.  Graham  &  Morton  Transp.  Co., 
166  Fed.  35,  36,  92  C.  C.  A.  66,  right  of  abandonment  depends  upon  fact 
or  high  probability  of  loss  exceeding  one-half  value  fixed  in  policy;  The 
Livingstone,  122  Fed.  Rep.  280,  holding  on  payment  of  policy  valuation 
after  total  loss  through  collision  and  abandonment,  insurer  is  owner  of 
salvage  thereafter  realized  and  of  entire  amount  recovered  from  another 
vessel  held  in  fault  for  collision;  Wallace  v.  Thames  &  Mersey  Ins.  Co., 
22  Fed.  68,  holding  right  of  abandonment  does  not  depend  on  jaigh  prob- 
ability of  total  loss;  Fulton  Ins.  Co.  v.  Goodman,  32  Ala.  128,  where 
vessel  was  abandoned  liut  afterward  raised  and  repaired  at  a  cost  less 
than  half  her  val^ie  it  was  held  latter  fact  did  not  prove  that  owner  had 
no  right  to  abandon;  Norton  v.  Lexington  Fire  etc.  Ins.  Co.,  16  111.  247, 
holding  right  to  abandon  must  be  determined  by  judgment  of  experts  ap- 
plied to  condition  of  vessel  at  time  of  abandonment;  Louisville  Ins.  Co.  v. 
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Monaroh,  99  Ky.  595,  36  S.  W.  667,  where  vessel  was  submerged  for  two 
months,  the  cargo  being  of  oha;racter  to  be  destroyed  by  water. 

Distingpiished  in  Cincinnati  Ins.  Co.  y.  Bakewell,  4  B.  Mon.  551,  where 
evidence  was  held  insnfftcient  to  show  vessel  was  in  such  extreme  peril 
as  to  make  it  doubtful  whether  she  coulQ  be  got  off  and  repaired  for 
half  her  values 

When   abandonment   may   be   made    and   total   loss    claimed   undei' 
marine  policy.    Note,  1  E.  B.  G.  36. 

Ship  la  treated  as  tedinical  total  loss,  If  after  damage  is  or  tulght  be 
xepaired,  sliip  is  not  worth  at  place  of  repairs  double  cost  thereof,  without 
any  deduction  of  one-third  new  for  old. 

Approved  in  Robinson  v.  Commonwealth  Ins.  Co.,  3  Sumn.  225,  Fed. 
Cas.  11,949,  as  being  the  United  States  rule;  Wallace  v.  Thames  &  Mersey 
Ins.  Co.,  22  Fed.  70,  71,  holding  further,  expenses  of  raising  and  towing 
sunken  vessel  to  port  of  repair  is  part  of  loss;  Fulton  Ins.  Co.  v.  Good- 
man, 32  Ala.  129,  and  Phillips  v.  St.  Louis*  Ins.  Co.,  11  La.  Ann.  460, 
applying  that  part  of  rule  that  in  ascertaining  cost  of  repairs  to  see 
if  they  exceed  fifty  per  cent  of  value  of  ship,  no  allowance  is  to  be 
made  for  new  material  put  in  place  of  old;  Fi^Uen  v.  Kennebec  Ins.  Co.,  31 
Me.  327,  holding  if  disaster  to  vessel  is  such  as  to  render  sale  by  master 
necessary,  it  constitutes  a  constructive  total  loss;  Lockwood  v.  Sangamo 
Ins.  Co.,  46  Mo.  75,  holding  value  of  ship  at  time^  of  repair  and  not  value' 
named  in  policy  is  what  is  considered  in  determining  whether  there  has 
been  a  constructive  total  loss;  Soelberg  v.  Western  Assur.  Co.,  119  Fed. 
31,  and  Boardman  v.  Boston  Ins.  Co.,  146  Mass.  452,  16  N.  £.  33,  both 
arguendo. 

Deduction  of  one-third  new   for  old   on  repairs   made   on   insured 
vessel.    Note,  14  E.  B.  0.  485. 

In  case  of  partial  loss  the  mle  of  adjustment  is  that  the  assured  must 
bear  one-third  part  of  the  excuse  for  repairs. 

Cited  in  New  England  Ins.  Co.  v.  Dunham,  3  Cliff,  336,  Fed.  Cas. 
10,155,  as  bearing  on  question  as  to  mode  of  adjustment  where  damage 
is  caused  by  collision  and  insured  vessel  has  recovered  damages  from 
other  vessel  for  injury  sustained. 

The  mere  retardation  of  voyage  by  any  perils  insured  against,  not 
aammtlng  to  total  incapacity  to  perform  voyage,  does  not  constitute  a  total 
loflB  authorizing  abandonment. 

Cited  in  Thompson  Steel  Co.  v.  Boylston  Ins.  Co.,  12  Mo.  App.  251, 
holding  there  can  be  no  recovery  for  delay  which  caused  goods  to  arrive 
at  their  destination  at  time  when  price  has  declined. 

Distinguished  in  Greene  v.  Pacific  Ins.  Co.,  9  Allen,  225,  where  vessel 
was  barratrously  taken  from  possession  of  master  by  crew  and  rendereil 
unsuitable  for  prosecution  of  voyage. 
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An  Insurance  on  time  coven  any  voyage  or  voyages  whatsoever  under-' 
taken  within  and  not  exceeding,  tn  point  of  duration,  tlie  limited  period  for 
wUch  Insurance  is  made. 

Cit6d  in'Greenleaf  v.  St.  Louis  Ins.  Co.,  37  Mo.  29,  in  determining  lia- 
bility of  insurer  on  time  polic^  by  terms  of  which  insured  vessel  was  not 
to  navigate  certain  waters,  which  provision  was  not  observed. 

Insurers  agree  to  pay  for  losses  directly  flowing  from  perils  insured 
against,  and  not  any  contingent  losses  arising  from  neglect  to  pay. 

Appr<!ived  in  International  Nav.  Co.  v.  Atlantic  Mut.  Ins.  Co.,  100  Fed. 
321,  324,  holding  upon  partial  loss  on  valued  ship,  cost  of  repairs  when 
made  is  measure  of  indemnity  against  insurers,  each  insurer  being  liable 
for.  that- proportion  of  amount  of  its  insurance  which  cost  of  repair  bears 
to   policy  value. 

What  constitutes  a  valued  policy,  and  conclusiveness  of  the  valuation. 
.  Note,  14  £.  B.  G.  231,  232. 

Miscellaneous.  Cited  in  Dininny  v,  Myers,  68  Fed.  944;  Brown  v, 
Cunard  Co.,  147  Mass.  60,  16  N.  E.  719;  dissenting,  opinion  in  McConochi^ 
V.  Sun  Mutual  Ins.  Co.,  26  N.  Y.  483. 

12  I»et.  410-471,  9  L.  Ed.  1137,  STBOTHEB  v.  LUCAS. 

■ 

By  the  treaty  of  1803  between  France  and  United  States,  nothing  but 
rights  of  sovereignty  over  Louisiana  territory  passed  to  United  States. 

Cited  in  Vanderslice  v.  Hanks,  3  Cal.  38,  in  holding  rights  of  private 
property  were  not  affected  by  the  Mexican  treaty  of  cession. 

"Property"  is  any  right,  legal  or  equitable,  inceptive,  inchaate  or  per> 
feet,  which,  before  treaty  with  France  of  1803,  or  with  Spain  of  1819,  had 
so  attached  to  any  land  as  to  affect  conscience  of  former  sovereign  "with  a 
trust,"  and  make  him  trustee  for  individual  according  to  law  of  nations. 

Approved  in  State  v.  Russell,  38  Tex.  Civ.  19,  21,  85  S.  W.  291,  293, 
statute  providing  method  for  confirmation  of  Mexican  land  grants  held 
to  cover  imperfect  or  equitable  titles;  Brj^an  v.  Kennett,  113  U.  S.  192, 
28  L.  £d.  912,  5  Sup.  Ct.  412,  holding  an  incomplete  title  to  property 
acf|uired  from  Spanish  government  to  lands  now  embraced  within  State 
of  Missouri,  is  such  property  interest  aslnay  be  transferred  by  mortga^. 

By  law  of  nations,  rights  of  private  property  remain  inviolable  in  case 
of  ceded  or  conquered  territory,  without  treaty  stipulation.  • 

Approved  in  Ainsa  v.  New  Mexico  &  Arizona  R.  R.,  175  U.  S.  79,  44 
L.  Ed.  80,  20  Sup.  Ct.  29,  holding  New  Mexico  grant  complete  and  per- 
fect before  cession  may  be  asserted  against  any  adverse  claimant  with- 
out having  been  confirmed  or  rejected  by  Congress,  and  owner  need  not 
present  it  for  confirmation  to  court  of  private  land  claims;  O'Reilly  De 
Camara  v.  Brooke,  135  Fed.  391,  exclusive  franchise  to  slaughter . cattle 
in  Havana  granted  by  Spain  is  property  which  cannot  be  taken  away 
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by  military  Governor  of  Cuba  without  eorapensation ;  Territory  v.  Delin- 
quent Taxpayers,  12  N.  M.  66;  73  Pae.  622,  lands  embraced  in  perfect 
Mexican  land  grant  are  taxable  though  grant  submitted  ^to  confirmation 
by  court  of  ^private  land  claims  and  patent  not  yet  issued;  Doe  v.  Eslava, 

9  How.  445,  13  L.  £d.  210  (affirming  7  Ala.  553,  554),  holding  title  ac- 
quired by  French  grant  or  patent  cannot  be  affected  by  political  au- 
thorities to  whom  country  has  been  ceded;  Hornsby  v.  United  States^ 

10  Wall.  242,  19  L.  Ed.  905^  and  Teschemacher  ¥.  Thompson,  18  Cal.  23, 
79  Am,  Dec.  155,  where  Mexican  land  grant  was  under  consideration^ 
Carpenter  v.  Rannels,  19  Wall.  141,  22  L.  Ed.  78,  determining  title  origi- 
nally acquired  in  Missouri  while  it  was  French  territory;  E^ight  v. 
Umied  States  Land  Assn.,  142  U.  S.  184,  35  L.  Ed.  982,  12  Sup.  Ct.  265, 
holding  where  Mexico  had.  granted  right  to  lands  under  tide  water  this 
grant  would  be  sustained  aftcA  territory  passed  to  United  States;  Lcese 
V.  Clark,  20  Cal.  421,  determining  rights  of  parties  under  Mexican  land 
tnmnt;  to  same  effect,  Minturn  v.  Brower,  24  Cal.  659,  660;  Hardy  v. 
De  Leon,  5  Tex.  234,  holding  where  plaintiff  claimed  under  Mexican  grant,, 
it  is  not  necessary  to  allege  that  grant  has  been  recognized  by  this  govern- 
ment; Chisolm  V.  Caines,  67  Fed.  289,  holding  one  sovereign  must  recog- 
nize the  grants  of  its  predecessor;  Coburn  v.  San  Mateo  County,  75  Fed. 
528,  dissenting  opinion  in  Sunol  v.  Hepburn,  1  Cal.  286,  and  dissenting 
opinion  in  Woodworth  v.  Fulton,  1  Cal.  314,  all  arguendo. 

Distinguished  in  Dent  v.  Emmeger,  14  Wall.  312,  20  L.  Ed.  839,  where 
titles  are  inchoate;  Coffee  v.  Grodver,  123  U.  S.  10,  31  L.  Ed.  56,  8  Sup. 
Ct.  5,  holding  principle  does  not  apply  to  cases  of  disputed  boundary  where 
title  has  been  created  by  sovereign  in  possession  but  not  rightfully  so; 
Ainsa  v.  United  States,  161  U.  S.  220,  40  L.  Ed.  677,  16  Sup.  Ct.  548, 
^here  treaty^  provided  gtants  not  located  before  certain  date  should  be 
'  void. 

Laws  of  conquered  or  ceded  country,  whether  written  or  eyidenced  by* 
usage  and  customs,  continue  in  force  until  altered  by  new  sovereign.     , 

Approved  in  Bigley  v.  New  York  &  P.  R.  S.  S.  Co.,  105  Fed.  77,  hold- 
ing^ domestic  steam  vessels  licensed  by  United   States  since  passage  of 
Porto  Rico  act  of  April  12,  1900,  and  entering  port  of  New  York  from 
Porto  Rican  ports,  exempt  from  payment  of  pilotage  imposed  by  State 
statute;  Hill  v.  Boyland,  40  Miss.  634,  639,  holding  statutes  enacted  by 
legislature  of  State  of  Mississippi   during  Civil   War,    not   inconsistent 
with  organic  law,  remain  in  full  force  and  effect  afterward;  Ward  v. 
Broadwell,  1  N.  M.  85,  and  United  States  v.  Lucero,  1  N.  M.  447,  holding 
treaty  of  peace  between  Mexican  and  United  States  at  close  of  Mexicau 
var  had  no  effect  on  laws  in  force  at  time  of  cession  of  territory ;  Opin- 
ion of  Justices,   Appendix,  44   Me.   553,   and   Charlotte    v.    Chouteau,   25 
Ho.  478,  both  arguendo;  National  Bank  v.  Ivinner,  1  Utah,  105,  discus- 
sion as  to  whether  ariy  part  of  statute  of  frauds  is  in  substance  a  part 
of  territorial  law  of  Utah,  but  not  decided. 
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Acts  of  aa  officer  to  whom  a  public  duty  is  aiaigned,  within  sphere  of 
that  duty,  are  prima  facie  taken  to  be  within  his  power. 

Approved  in  Crawford  County  Bank  v.  Baker,  95  Ark.  442, 130  S.  W.  558, 
homestead  entry  presumed  to  have  been  properly  canceled;  State  v.  Gal- 
lardo,  106  Tex.  285,  166  S.  W.  371,  sale  of  land  by  Governor  of  Mexican 
State  presumed  to  have  had  previous  approval  of  supreme  government; 
Doe  V.  Eslava,  9  How.  444,  IS  L.  Ed.  209,  holding  Supreme  Court  will  not 
disturb  decision  of  State  tribunal  unless  manifestly  improper  or  erroneous ; 
Whitcomb  v.  Spring  Valley  Co.,  47  Fed.  655,  holding  that  it  will  be  pre- 
sumed that  commissioner  of  patents  has  proceeded  regularly  dn  issuance  of 
a  patent;  Brown  v.  O'Connor,  1  Cal.  420,  sustaining  a  grant  made  by  the 
alcalde  of  San  Francisco;  to  same  effect.  Hart  v.  Burnett,  15  Cal.  553,  and 
Payne  v.  Treadwell,  16  Cal.  227;  dissenting  opinion  in  Tiffany  v.  Glover, 
3  G.  Greene,  404,  majority  holding  a  return  to  writ  of  execution  which  does 
not  state  in  express  words  that  sheriff  levied  on  "debtor's  property"  makes 
levy  void;  Rowan  v.  Lamb,  4  G.  Greene,  475,  477,  overruling  majority 
opinion  in  Tiffany  v.  Glover,  supra;  Landry  v.  Martin,  15  La.  9,  where 
the  authority  of  king's  surveyor  to  make  survey  was  presumed;  Devall  v. 
Choppin,  15  La.  575,  where  commandant  placed  settler  in  possession  of 
part  of  public  domain  by  a  written  permission  or  grant ;  Jenkins  v.  Cham- 
bers, 9  Tex.  233,  holding  burden  of  showing  that  officer  authorized  to  issue 
title  has  exceeded  his  authority  is  on  party  asserting  it ;  Muse  v.  Arlington 
Hotel  Co.,  68  Fed.  647,  ai^endo. 

Distinguished  in  Sabariego  v.  Maverick,  124  U.  S.  282,  31  L.  Ed.  439,/ 8 
Sup.  Ct.  473,  where  lands  were  confiscated  for  treason  and  regularly  sold 
by  Spanish  officers,  but  there  was  no  showing  of  judicial  proceedings  for 
confiscation;  United  States  v.  Coe,  170  U.  S.  697,  42  L.  Ed.  1202,  18  Sup. 
Ct.  751,  where  acts  were  by  officers  acting  in  hostility  to  lawful  government. 

A  grant  is  itself  prima  facie  evidence  of  its  own  validity. 

Approved  in  McGuire  v.  Blount,  199  U.  S.  146,  50  L.  Ed.  129,  26  Sup. 
Ct.  1,  judicial  sale  had  during  Spanish  control  of  Florida  not  defeated  by 
technical  objections,  where  sale  had  been  confirmed  as  sufficient  by  la^^ 
title  commissioners. 

Modified  in  Crespin  v.  United  States,  168  U.  S.  213,  42  L.  Ed.  440,  18 
Sup.  Ct.  54,  holding  grant  made  by  prefect  who  alone  has  not  power  to 
make,  does  not  pass  title  without  a  showing  that  it  was  approved  by 
superior  authority. 

Treaties  are  the  law  of  the  land,  and  a  rule  of  decision  in  all  courts; 
therefore,  full  effect  must  be  given  to  treaty  between  France  and  United 
States  in  determining  rii^ts  of  grantees  in  land  embraced  in  Louisiana* 
purchase,  made  prior  to  cession.         ' 

Approved  in  Pollard  v.  Kibbe,  14  Pet.  416,  10  L.  Ed.  521,  in  determining" 
title  to  lands  originally  granted  by  Spanish  Governor  of  Florida. 
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SpaniBli  goYemment  ncognlied  iMtfol  gnuits. 
Cited  in  Landry  y.  Martin,  15  La,.  9,  holding  verbal  grant  set  off  by 
king's  surveyor  passes  all  right  of  king  to  the  domain. 

It  Is  within  power  of  Congress  to  provide  that  claims  for  land  shall 
be  filed  within  a  specified  time,  and  in  case  they  are  not,  the  claim  shall  her 
bsnecU 

Cited  in  Barry  v.  Gamble,  3  How.  55,  11  L.  Ed.  490,  in  sustaining  such 
an  act;  Hall  v.  Root,  19  Ala.  392,  affirming  validity  of  law  which  made 
grants  from  foreign  governments  impotent  as  evidence  of  title  unless  re- 
corded within  specified  time;  Estrada  v.  Murphy,  19  Cal.  269,  271,  where 
constitutionality  of  act  of  1851j|  requiring  claims  for  Mexican  grants  to  be 
presented  within  specified  time,  is  affirmed ;  Minturn  v.  Brower,  24  Cal.  666, 
671,  construing  act  of  1851,  and  holding  titles  which  were  perfect  at  date 
of  treaty  need  not  be  submitted  to  commissioners ;  Guyol  v.  Chouteau,  19 
Mo.  548,  holding  claimant  who  failed  to  exhibit  his  title  before  right  to 
do  80  was  barred  cannot  afterward  claim  the  benefit  of  a  confirmation  to 
another;  Warren  v.  Shuman,  5  Tex.  456,  arguendo. 

By  act  of  1812,  the  recorder  of  land  titles  was  invested  with  same 
powers  as  had  heen  exercised  by  hoard  of  commissioners  in  relation  to  con- 
firmation of  land  claims,  except  that  his  decisions  were  snhject  to  revision^ 
by  Congress. 

Cited  in  Doe  v.  Eslava,  9  How.  450,  IS  L.  Ed.  212,  as  holding  Congress 
retained  power  to  revise  decisions  of  commissions. 

ft 

The  act  of  June  13,  1812,  confirmed  to  Inhabitants  of  St.  Lonis  and  othez' 
Tillages  the  rights  and  titles  to  lands  in  their  possession  which  depended: 
on  parol  grants  and  local  customs. 

Cited  in  Soulard  v.  Clark,  19  Mo.  581,  582,  holding  act  operated  as  a 
complete  grant,  and  claimants  did  not  forfeit  rights  by  failure  to  prove 
up  claim  under  act  of  May  26,  1824;  Mackay  v.  Dillon,  7  Mo.  13,  in  con- 
struction of  act  of  June  13,  1812;  |Iammond  v.  St.  Louis  Schools,  8  Mo. 
73,  75,  holding  second  section  of  act,  which  reserves  vacant  lots  for  use 
of  schools,  does  not  pass  legal  title  from  the  United  States;  Roussin  v. 
Parks,  8  Mo.  538,  545,  in  construing  confirmation  under  act  of  April,  1816. 

Distinguished  in  Ryan  v.  Carter,  93  U.  S.  85,  23  L.  Ed.  809,  and  Tyler 
V.  Wells,  2  Mo.  App.  539,  where  question  presented  was  whether  act  of  1812, 
or  act  of  1816,  confirmed  and  passed  title  to  grant  which  had  previously  been 
confirmed  by  commissioners  active  under  acts  of  1805,  1806,  1807. 

Grants  may  he  made  hy  a  law  as  well  as  a  patent  pursuant  to  a  law, 
and  a  conflxvnation  hy  a  law  is  as  folly  a  grant  as  if  it  contained  in  terms 
a  grant  de  novo. 

Approved  in  Cosmos  Exploration  Co.  v.  Gray  Eagle  Oil  Co.,  112  Fed.  12, 
holding  where  land  is  exchanged  under  forest  reserve  act  (30  Stat.  36), 
equitable  title  to  selection  does  not  vest  in  applicant  until  approval  of 
selection  by  Land  Department;  Garrett  v.  American  Baptist  etc.  Soc,  29 
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Okl.  279, 116  Pac.  924,  lands  selected  by  religious  society  under  treaty  with 
tribe  of  Indians  could  not  be  takei\  away  by  subsequent  i^reement  of 
United  States  with  that  tribe;  Godfrey  v.  Iowa  Land  &  Trust  Go.,  21  Okl. 
309,  95  Pac.  798,  allottee  could  pass  title  by  deed  though  no  patent  issued 
to  him ;  State  v.  King,  64  W.  Va.  585,  ,63  S.  E.  485,  where  State  has  sold 
lands  forfeited  for  nonpayment  of  taxes,  they  are  exempt  from  redemption 
by  former  owner;  Chouteau  v.  Eckhart,  2  How.  372,  11  L.  Ed.  304,  in  hold- 
ing act  of  June  13,  1812,  confirming  titles  of  certain  towns  and  villages, 
gave  title  which  is  paramount  to  title  held  under  old  Spanish  concession, 
confirmed  by  Congress  in  1836;  Doe  v.  Eslava,  9  How.  447,  13  L.  Ed.  210 
(affirming  7  Ala.  556),  holding  after  confirmation  of  grant  or  title  no 
patent  is  necessary;  Hallett  v.  Hunt,  7  Ala.  900,  where  act  of  1819,  in  re- 
spect to  certain  claims  to  land,  was  held  to  convey  complete  title;  McNeo 
v.  Donahue,  76  Cal.  502,  18  Pac.  440,  act  of  1866,  to  quiet  land  titles  in 
California,  acted  as  a  grant  in  praesenti  as  to  lands  which  had  been  sur- 
veyed under  authority  of  United  States  at  date  of  passage  of  act ;  Ballance 
v.  Tesson,  12  111.  333,  holding  act  of  1823,  confirming  to  settlers  in  village 
of  Peoria,  certain  lands  passed  the  fee  unconditionally  and  absolutely; 
Aubuchon  v.  Ames,  27  Mo.  93,  and  Langlois  v.  Crawford,  69  Mo.  47I,  hold- 
ing where  lot  was  confirmed  to  certain  parties  by  act  of  April  29,  1816, 
statute  of  limitations  begins  to  run  in  favor  of  adverse  possession  from 
date  of  act;  Fenwick  v.  Gill,  38  Mo.  526,  holding  act  of  1857,  confirming 
claimant's  claim,  passed  title  to  same  and  that  patent  was  not  absolutely 
necessary;  Northern  iPacific  Ry.  Co.  v.  Majors,  5  Mont.  126,  2  Pac.  325, 
holding  grant  to  railroad  company  by  act  of  Congress  passed  title ;  Blake- 
sly  V.  Cay  wood,  4. Or.  288,  holding  donation  act  of  1860  operated  in  favor 
of  actual  settler,  who  is  under  no  disability,  as  a  present  grant  and  vested 
title  before  issuance  of  patent;  to  same  effect,  Dolph  v.  Barney,  5  Or.  202, 
but  title  is  subject  to  defeat  by  noncompliance  with  condition  subsequent ; 
Challefoux  v.  Ducharme,  4  Wis.  562,  564,  holding  a  grant  by  Congress  on 
report  of  commissioners  appointed  to  examine  and  determine  rights  under 
conflictitig  claims  passes  title  and  court  will  not  look  behind  act  of  con- 
firmation ;  dissenting  opinion  in  Doe  v.  Mobile,  9  Hew.  469,  13  L.  Ed.  220, 
arguendo;  Angle  v.  Chicago  Ry.  Co.,  151  U.  S.  40  (reversing  39  Fed.  151), 
Michigan  Land  Co.  v.  Rust,  168  U.  S.  592,  42  L.  Ed.  592,  18  Sup.  Ct.  209, 
and  MaGee  v.  Doe,  9  Fla.  397,  in  construction  of  treaty  by  which  Spain 
ceded  Florida  to  United  States;  Lee  v.  Summers,  2  Or.  267,  as  showing 
that  by  such  grants  title  vests  immediately  in  donee;  Groslouis  v.  North- 
cut,  3  Or.  399,  arguendo. 

The  recorder  of  land  titles  under  provisionfl  of  acta  of  1812-13  had  no 
authority  to  pass  on  claims  on  which  board  of  conunlssloners  had  previously 
acted. 

Cited  in  Winter  v.  United  States,  Hempst.  349,  Fed.  Cas.  17,895,  in  hold- 
ing recorder  has  no  power  to  reinvestigate  claims  adjudicated  by  commis- 
sioners; County  of  Yalabusha  v.  Carbry,  3  Smedes  &  M.  547,  as  an  au- 
thority for  holding  the  decision  of  a  commission  created  by  legislature  for 


316  SmOTHER  v.  LUCAS.  12  Pet.  410-471 

t 

purpose  of  deteTmimii^  controversies  is  final  as  far  as  legislature  is  eon- 
eemed;  Arthur  y.  Adam,  49  Miss.  410,  arguendo. 

By  second  section  of  ac;|t  of  June  13,  1812,  all  town,  ont  and  common 
field  lots  included  in  survey  tbereln  directed  not  rightfully  owned  or  claimed 
hy  individual,  or  held  in  common  belonging  to  villages,  or  reserved  for 
military  purposes,  were  reserved  to  towns  and  villages  for  school  purposes. 

Cited  in  Hammond  v.  Public  Schools,  8  Mo.  75,  holding  confirmation  of 
lot  imder  act  of  1816  was  final  determination  on  part  of  government  that 
such  lot  had  been  rightfully  claimed;  St.  Louis  Schools  v.  Walker,  40  Mo. 
398,  holding  likewise  as  to  confirmations  under  act  of  1836. 

The  confirmation  of  land  dainu  by,  the  commissioners  appoiuted  to  ad^ 
juat  title  in  I«oulsiana  is  deemed  to  be  in  favor  of  person  claiming  it. 

Approved  in  Bissell  v.  Penrose,  8  How.  338,  12  L.  Ed.  1104,  reaffirming 
rule;  Purvis  v.  Harmanson,  4  La.  Ann.  423,  holding  confirmation  of  claim 
in  hands  of  assignee  inures  to  his  benefit  and  not  to  his  assignors;  Con- 
noyer  v.  Schaeffer,  22  Wall.  262,  22  L.  Ed.  838,  holding  the  confirmation 
of  grant  to  original  concessionee  operates  as  grant  to  his  assignee  although 
he  be  not  named  in  confirmation;  Delaunay  v.  Burnett,  4  Qilm.  495^  hold- 
ing purchaser  of  pre-emption  right  is  r^arded  as  legal  representatiTxe  of 
original  claimant;  Thomas  v.  Phillips,  7  La.  Ann.  547,  confirmation  by  com- 
missioners and  Congress  to  those  who  claim  by  derivative  title  operates  to 
their  own  use;  Carpenter  v.  Rannells,  45  Mo.  590,  where  B  as  assignee  of 
A  claimed  certain  lands,  legal  effect  of  confirmation  of  title  to  A  or  his 
legal  representatives  is  to  confirm  ^^tle  to  B ;  Quinney  v.  Denney^  18  ,Wis. 
488,  holding*  member  of  Indian  tribe  to  whom  land  was  allotted  took  an 
equitable  title  which  he  could  convey  by  deed,  and  patent  subsequently 
issued  would  inure  to  benefit  of  his  grantee;  Hall  v.  Root,  19  Ala.  397, 
Chastang*s  Heirs  v.  Armstrong,  20  Ala.  626,  and  Tucker  v.  Burris,  13  La. 
Ann.  615,  all  arguendo. 

Miscellaneous.  Cited  in  Pollard  v.  Kibbe,  14  Pet.  398,  409,  10  L,  Ed. 
512,  517,  as  containing  discussion  of  French  and  Spanish  law  pertaining 
to  land  grants  and  titles  within  the  territory  now  embraced  by  the  United 
States;  Jeffries  v.  State,  39  Ala.  659,  and  Reynolds  v.  West,  1  Cal.  326, 
not  irv  point;  Payne  v.  Treadwell,  16  Cal.  230,  application  not  clear;  Stein- 
bach  V.  Moore,  30  Cal.  508,  Cullem  v.  Latimer,  4  Tex.  332,  and  Banks  v. 
Lee,  73  Ga.  27,  not  in  point;  Bird  v.  Montgomery,  6  Mo.  524,  as  showing 
it  was  the  custom  with  kings  of  France  and  Spain  to  grant  to  villages  in 
Louisii^na  a  portion  of  lands  contiguous  thereto  as  a  common;  Hammond 
V.  St.  Louis  Schools,  8  Mo.  77,  79,  86,  where  the  different  acts  relating 
to  confirmation  of  inchoate  French  and  Spanish  titles  are  reviewed ;  Eberle 
V.  St.  Louis  Schools,  11  .Mo.  260,  and  Stillman  v.  Canales,  39  Tex.  414,  as 
containing  discussion  of  different  acts  relating  to  confirmation  of  land 
grants  in  Louisiana  .territory;  Charleville  v.  Chouteau,  18  Mo.  504,  as 
containing  discussion  of  laws,  usages  and  customs  of  Spain  in  relation  to 
grants^  transfers  and  tenure  of  village  common  property. 
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12  Pet.  472-475,  9  L.  Ed.  1161,  POUI.TNET  ▼.  OITT  O^I.A  FA7ETTE. 

Bnles  of  chancery  in  the  United  States  courts  In  Lotpisiana  mean  rules  pre- 
.  scribed  by  the  Supreme  Court  for  government  qjf  Federal  courts. 

Cited  in  Story  y.  Livingston,  13  Pet.  369,  10  L.  Ed.  206,  holding  Federal 
courts  in  Louisiana  observe  rules  of  chancery  practice;  United  States  v. 
American  Lumber  Co.,  80  Fed.  316,  and  Ryan  v.  Seaboard  Ry.  Co.,  89 
Fed.  403,  arguendo;  Gaines  v.  Relf,  15  Pet.  16,  10  L.  Ed.  644,  holding 
Supreme  Court  cannot  compel  Circuit  Court  to  proceed  according  to  estab- 
lished rules  of  chancery,  but  may  reverse  its  decrees  for  failure  to  do  so 
when  brought  upon  appeal;  Daily  v.  Doe,  3  Fed.  919,  holding  failure  to 
observe  rules  of  practice  does  not  render  proceedings  void. 

Adoption  by  Federal  courts  of  remedies  created  by  State  statutes. 
Note,  18  L.  B.  A.  266. 

Every  court  of  equity  possesses  power  to  mold  Its  rales  In  relation  to  "tima 
and  manner  of  appearing  and  answering;  and  the  Circuit  Court  may,  upon 
occasion,  do  so,  though  its  rules  are  prescribed  by  the  Supreme  Court. 

Approved  in  Omaha  Electric  Light  etc.  Co.  v.  Oma^a,  216  Fed.  856, 
133  G,  C.  A.  52,  setting  aside  decree,  though  term  had  passed,  in  view  of 
Supreme  Court  decision;  The  Earl  K.,  215  Fed.  615,  admiralty  rule  requir- 
ing published  notice  of  arrest  of  vessel  is  not  jurisdictional;  Hudson  v. 
Parker,  156  U.  S.  284,  39  L.  Ed.  426,  15  Sup.  Ct.  453,  as  to  inability  of 
Supreme  Court  to  enlarge  or  restrict  by  rule  its  jurisdiction  or  that  of 
other  Federal  courts;  Lawrence  v.  Bowman,  McAll.  421,  Fed.  Cas.  8134, 
as  tp  what  constitutes  due  notice  to  /opposite  party  in  «ase  of  grranting 
special  injunction ;  United  States  v.  Bell  Telephone  Co.,  36  Fed.  623,  hold- 
ing court  should  not,  except  for  good  reasons,  allow  defendant  to  file 
demurrer  to  whole  bill  and  at  same  time  several  pleas;  Cumming  v. 
Bradley,  57  Ala.  237,  holding  probate  court  may  adopt  and  apply  rules  of 
practice  designed  to  facilitate  the  dispatch  of  business. 

Power  of  court  to  disregard  rules.    Note,  6  Ann.  Oas.  594. 
Law  of  mandamus.    Note,  89  Am.  Dec.  732. 

Miscellaneous.  Cited  in  Meyers  v.  United  States^  5  Okl.  185,  48  Pac- 
189,  as  to  power  of  Land  Department  to  promulgate  rule  for  rebpening  of 
case  on  equitable  grounds ;  Holmes  v.  Jennison,  14  Pet.  629,  10  L.  Ed.  628, 
•  as  to  forms  in  which  court  expresses  its  decisions;  People  v.  Pearson,  2 
Scam.  204,  S3  Am.  Dec.  449,  as  an  instance  of  refusal  of  writ  of  mandamus 
by  Supreme  Court ;  Jelley  v.  Roberts,  60  Ind.  7,  holding  Superior  Court  can- 
not, by  mandamus,  control  discretion  of  inferior  court. 

12  Pet.  476-487,  9  L.  Ed.  1163,  UNITED  STATES  Y.  KINQSLEY. 

Certain  testimony  offered  to  show  that  conditional  grantee  had  performed 
or  attempted  to  perform  condition  should  have  been  rejected  as  hearsay. 

Cited  in  Winter  v.  United  States,  Hempst.  348,  Fed.  Cas.  17,895,  and 
Muse  V.  Arlington  Co.,  68  Fed.  642. 


/ 
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A  Spaoldi  grant  in  Florida  on  eondltton  gnuxtee  boild  a  mUl  within  period 
flzed  in  gnnt  will  bo  decUred  void  ifiign  grantee  liaa  not  perf onned  condition 
or  Shown  inlllcient  canae  for  its  nonperformance. 

Cited  in  United  States  v.  Mills,  12  Pet.  216,  9  L.  Ed.  1062,  United  States 
▼.  Drammond,  13  Pet.  84,  10  L.  Ed.  70,  and  United  States  v.  Burgevin,  13 
Pet.  86,  10  L.  Ed.  71,  cases  similar  in  fact;  United  States  v.  Wig^ns,  14 
Pet  350,  10  L.  Ed.  489,  where  grantee  not  having  complied  with  condi-  ^ 
tion  as  to  improvements  grant  was  held  void;  Winter  v.  United  States, 
Hempst.  388,  Fed.  Cas.  17,895,  where  condition  in  grant  as  to  locating 
land  by  authorized  survey  was  not  performed,  therefore  petition  for  con- 
iirmation  of  grant  was  denied;  Doe  v.  Latimer,  2  Fla.  80,  84,  where 
Spanish  concession  was  made  on  condition  of  performance  of  certain 
regalationa  and  no  steps  had  been  taken  to  comply  therewith  at  time 
Florida  was  ceded  to  United  States,  held,  such  concession  is  no  evidence 
of  title;  Gtinn  v.  Bates,  6  Cal.  270,  arguendo. 

Distinguished  in  Vanderslice  v.  Hanks,  3  Cal.  40,  where  there  was  no 
time  fixed  in  which  condition  was  to  be  performed,  and  further,  the  per- 
formance of  condition  had  become  impossible;  Hancock  v.  McKinney,  7 
Tex.  446,  447,  457,  where  distinction  is  pointed  out  as  to  effect  of  condi- 
tions  precedent  and  conditions  subsequent  in  grants  or  concessions. 

XTnited  States  must  maintain  rights  of  property  under  treaty  of  1818,  by 
applying  laws  and  cnstoms  which  governed  Florida  before  Its  cession,  both  as  to     ^ 
indioate  and  perfect  rights. 

Distinguished  in  Crystal  Springs  Land  etc.  Co.  v.  Los  Angeles,  82  Fed. 
121,  where  both  parties  cniim  under  Mexican  grantB  confirmed  and  pat- 
ented by  United  States,  in  accordance  with  provisions  of  treaty,  and  con- 
troversy is  only  aa  to  what  rights  were  confirmed,  suit  is  not  one  arising 
tinder  treaty  so  as  to  confer  jurisdiction  on  Federal  court. 

Under  treaty  of  1818,  land  grants  made  by  king  of  Spain  or  by  his  authority 
stand  ratified  and  confirmed.  * 

Cited  in  United  States  v.  Lucero,  1  N.  M.  447,  in  determining  property 
rights  of  pueblo  Indians.  > 

Where  grant  was  made  on  condition  that  certain  improvements  be  made, 
the  fact  that  there  was  danger  from  Indians  is  no  excuse  for  nonperf om^uace 
of  condition,  when  danger  existed  at  time  of  application  for  grant. 

Cited  in  dissenting  opinion  in  Fremont  v.  United  States,  17  How.  569, 
15  L.  £d.  261,  majority  holding  the  fact  that  a  grant  embraced  territory 
occupied  by  liostile  Indians  is  sufiicient  excuse  for  not  making  survey; 
United  States  y.  Noe,  23  How.  316,  16  L.  Ed.  464,  holding  fact  that  Indians 
were  numerous  and  hostile  does  not  excuse  laches  of  applicant  for  patent; 
to  same  effect.  Winter  v.  United  States,  Hempst.  386,  Fed.  Cas.  17,895. 

Under  Florida  treaty  of  1818,  grants  made  by  the  king  of  Spain,  or  by  his 
anUiority,  stand  ratified  and  confirmed  to  same  extent  that  same  grants  would 
be  -valid  if  Florida  had  remained  under  dominion  of  Spain. 
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Cited  in  United  States  v.  Miranda,  16  Pet.  159,  10  L.  Ed.  922,  where 
it  was  held,  a  graht  of  Targe  tract  of^and  not  surveyed  or  in  any  manner 
located  at  time  treaty  went  into  effect  is  not  protected  by  treaty. 

Miscellaneous.  Cited  in  Pollard  v.  Kibbe,  14  Pet.  398,  406,  414,  420, 
10  L.  Ed.  512,  516,  520,  522. 

12  Pet.  488-496,  9  L.  Ed.  1167,  EX  PARTE  SIBBAIJ)  v.  UNITED  STATES. 

Supreme  Court  has  no  power  to  levlew  Its  own  decision  in  a  cause,  in  law 
or  equity.     ^ 

Approved  in  Stoll  v.  Loving,  120  Fed.  806,  Haley  v.  Kilpatrick,  104  Fed. 
648,  and  Texas  &  P.  Ry.  Co.  v.  Wilder,  101  Fed.  199,  aU  reaffirming  rule ; 
Omaha  Electric  Light  etc.  Co.  v.  Omaha,  216  Fed.  854,  133  C.  C.  A.  52, 
where  Court  of  Appeals  stayed  its  mandate  pending  appeal  to  Supreme 
Court,  it  retained  control  of  cause. after  such  appeal  wfis  dismissed;  Mes- 
singer  v.  Anderson,  171  Fed.  790,  96  C-  C.  A.  445,  Circuit  Court  of  Appeals 
bound  by  its  own  decision,  though  Sljate  court  has  in  meantime  decided 
issue  to  contrary;  Mutual  Reserve  Fund  Life  Assn.  v.  Beatty,  93  Fed. 
754,  applying  rule  in  action  on,  life  insurance  policy ;  Oregon  R.  R.  &  Nav. 
Co.  v.  Balfour,  90  Fed.  301,  holding  in  suit  to  limit  ship's  liability,  where 
court  adjudicated  claims  of  defendants  and  distributed  between  them  fund 
in  court,  and  one  of  defendants  appealed  and  decree  reversed  on  ground 
that  petitioners  had  not  surrendered  all  property  liable,  but  no  question 
raised  as  to  validity  of  claims,  such  question  was  res  adjudicata  on  second 
appeal;  Carr  v.  Quigley,  2  Cal.  Unrep.  825,  16  Pac.  10,  and  Dye  v.  Crary, 

13  N.  14;.  457,  9  L.  R.  A-  (N.  S.)  1136,  85  Pac.  1040,  both  holding  that  mat- 
ters of  law  determined  upon  former  appeal  become  settled  law  of  case; 
Dent  v.  Pickens,  59  W.  Va.  277,  53  S.  E.  155,  opinion  and  record,  as  well 
as  order,  are  to  be  considered  in  determining  whether  matter  is  res  ad- 
judicata; ^utler  V.  Thompson,  52  W.  Va.  315,  43  S.  E.  176,  holding  where 
after  reversal  aud  remand  for  further  proceedings  in  accordance  with 
opinion,  trial  court  permits  new  pleadings  and  evidence  and  pronounces 
decree  contrary  to  decision  of  appellate  court,  aggrieved  party  may  appeal, 
and  such  decree  will  be  reversed  and  mandate  made  to  enter  decree  con- 
forming to.  first  appeal;  dissenting  opinion  in  SmuUen  v.  Wharton,  86 
Neb.  571,  125  N.  W.  1119,  majority  holding  testator's  wife  not  bound  by 
rejection  of  demand  in  former  trial  of  accounting  between  her  and  estate; 
Washington  Bridge  Co.  v.  Stewart,  3  How.  426,  11  L.  Ed.  664,  holding, 
after  cause  had  been  decided  on  its- merits,  and  remanded,  if  brought  up 
on  second  appaal  it  is  too  late  to  object  court  had  no  jurisdiction  to  try 
first  appeal;  Corning  y.  Troy  Iron  Factory,  15  How.  466,  14  L.  Ed.  775, 
v.'here,  under  guise  of  appeal  from  decree  of  Circuit  Court,  it  was  sought 
to  have  Supreme  Court  review  its  own  decision;  Sizer  v.  Many,  36  How. 
103,  14  L.  Ed.  863,  and  The  Lady  Pike,  96  U.  S.  462,  24  L.  Ed.  673,  hold- 
ing, where  cause  has  been  decided  in  Supreme  Court,  and  mandate  issued 
to  court  below,  a  second  writ  of  error  brings  up  nothing  but  proceedings 
subsequent  to  mandate;  Roberts  v.  Cooper,  20  How.  481,  15  L.  Ed.  974, 
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and  Republican  Min.  Co.  v.  Tyler  Min.  Co.,  79  Fed.  735,  48  U.  S.  App. 
218,  to  the  same  effect;  Noonan  v.  Bradley,  12  Wall.  129,  20  L.  Ed.  261^ 
where,  several  terms  after  decision,  it  was  objected  that  one  of  pai'ties  had 
no  capacity  to  sue ;  Supervisors  v.  I\ennicott,  94  U.  S.  499,  24  L.  Ed.  260, 
holding,  where  cause  is  remanded  for  new  trial,  there  is  no  intentioi^ 
to  open  the  case  for  further  hearing  on  issues  presented  and  decided; 
Balch  V.  Haas,  73  Fed.  976,  36  U.  S.  App.  693,  holding,  on  second  appeal 
to  same  court,  court  is  bound  by  its  prior  decision  only  upon  points  dis- 
tinctly made  and  determined;  to  same  effect,  Jess^  v.  Cater,  28  Ala.  481; 
Matthews  v.  Sands,  29  Ala.  140,  holding  former  decision  in  same  cause, 
however  erroneous,  conclusive  on  second  appeal;  to  same  effect,  Davidson 
V.  Dallas,  15  Cal.  83,  Leese  v.  Clark,  20  Cal.  417,  and  Sharon  v.  Sharon, 
79  Cal.  688,  689,  690,  22  Pac.  43;  Sanderson  v.  Sanderson,  20  Fla.  299, 
holding  it  too  late  on  second  appeal  to  object  to  evidence  where  no  objec- 
tion was  made  at  time  of  its  introduction;  Palmer  v.  Utah  Ry.  Co.,  2 
Idaho,  352, 16  Pac.  553,  Semple  v.  Anderson,  4  Gilm.  562,  and  Davenport  v. 
Kleinschmidt,  8  Mont.  480,  20  Pae.  826,  holding  decision  by  appellate  court 
upon  any  matter  properly  before  it  on  record,  becomes  law  of  case  in  all 
subsequent  proceedings  thereon;  Hobson  v.  Doe,  4  Blackf.  490,  where 
proceedings  are  brought  up  second  time  oii  appeal  or  writ  of  error,  only 
proceedings  since  cause  was  remanded  can  be  examined;  Dodge  v.  Gaylord, 
^53  Ind.  369,  ruling  similarly ;  Silva  v.  Pickard,  14  Utah,  249,  251,  47  Pac. 
145,  holding  a  decision  by  the  tei-ritorial  f?upreme  Court  is  res  ad  judicata, 
and  principles  decided  will  not  be  reviewed  as  between  same  parties  on 
subsequent  appeal  in  same  case;  Bank  of  United  States  v.  Moss,  6  How. 
40,  12  L.  Ed.  835,  dissenting  opinion  in  Legal  Tender  Cases,  12  Wall.  603, 
20  L.  Ed,  329,  arguendo;  dissenting  opinion  in  Stewart  v.  Salamon,  97 
U.  S.  363,  24  L.  Ed.  1045,  majority  holding  appeal  from  decree  of  Circuit 
Court  passed  in  exact  accordance  with  mandate  of  this  court  upon  previous  . 
appeal  will,  upon  motion,  be  dismissed;  Gutperle  v.  Koehler,  84  Ind.  239, 
quaere,  whether,  on  second  appeal,  any  error  can  be  considered  which  was 
committed  before,  and  might  have  been  assigned  as  error  on  first  appeal; 
Tilson  V.  Davis,  32  Gratt.  104,  and  dissenting  opinion  in  Richardson  v. 
Carbon  Coal  Co.,  18  Wash.  375,  51  Pac.  1046,  both  arguendo. 

Modified  in  Hastings  v.  Foxworthy,  45  Neb.  694,  34  L.  R.  A.  348,  63 
N.  W.  961,  holding  appellate  court  on  second  appeal  may  review  and 
overrule  its  decision  on  points  of  law  decided  on  first  appeal,  when  on  first 
appeal  cause  was  remanded  generally  for  new  trial. 

Distinguished  in  Longworth  v.  Sturges,  4  Ohio  St.  714,  as>  being  a  case 
where  it  was  not  necessary  to  decide  the  question,  it  beiiig  raised  only 
arguendo;  Kennan  v.  Strange,  12'  Ala.  294,  where  decree  is  reversed  and 
remanded  with  directions,  chancellor  may,  on  proper  showing,  set  aside 
deiaalt. 

Disapproved  in  Meyers  v.  Dittmar,  47  Tex.  375,  refusing  to  follow 
doctrine  that  proposition  of  law  once  announced  in  particular  case  on 
appeal  becomes  law  of  that  case  on  second  appeal. 
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Conclusiveness  of  judgment.    Note,  28  Am.  St.  it^.  116. 

•    Jurisdiction  of  appellate  court  a£ter  ^remand.    Note,  11  Aim.  Oaa. 
866. 

Conclusiveness  of  prior  decisions  on  subsequent  appeals.    Note,   84 
L.  B.  A.  327. 

TisaX  decree  In  chancery  is  as  conclusive  as  a  Judgment  at  law. 
Approved  in  Illinois  v.  Illinois  Cent.  R.  R.,  184  U.  S.  91,  46  L.  Ed.  446, 
22  Sup.  Ct.  305,  holding  in  determining  whether  piers  erected  by  railroad 
by  virtue  of  riparian  right  extended  beyond  point  of  practical  navigability, 
court  to  which  cause  is  remanded  for  further  consideration  of  facts  on 
which  this  question  depends,  not  confined  to  consideration  of  vessels  habit- 
ually employed  on  lake  at  commencement  of  suit;  Bank  of  United  States 
V.  Beverly,  1  How.  149,  11  L.  Ed.  81,  in  holding  a  fact  tried  and  decided' 
by  court  of  competent  jurisdiction  cannot  be  contested  again  between 
same  parties;  to  same  effect,  Oakley  v.  Hibbard,  2  Pinn.  22,  52  Am.  Dec. 
140;  Akerley  y.  Vilas,  24  Wis.  174,  1  Am.  Rep.  173,  holding  it  too  late 
to  ask  to  have  cause  removed  to  Federal  courts  after  final  decree  in  equity 
in  State  court;  Kelsey  v.  Murphy,  26  Pa.  St.  80,  and  Tracey  v.  Shumate, 
22  W.  Va.  509,  arguendo. 

No  court  can  reverse  or  annul  its  own  final  decrees  on  Judgments,  for  errors 
of  fact  or  law,  after  term  In  which  they  have  been  rendered,  unless  for  clerical 
mistakes. 

Approved  in  United  States  v.  Mayer,  235  U.  S.  67,  59  L.  Ed.  135,  35' 
Sup.  Ct.  16,  District  Court  could  not,  after  term,  vacate  judgment  in  crimi- 
nal case  for  newly  discovered  misconduct  of  counsel  or  bias  of  juror;' 
In  re  Metropolitan  Trust  Co.,  218  U.  S.  320,  54  L.  Ed.  1055,  31  Sup.  Ct. 
18,  court  could  not  vacate  decree  in  favor  of  one  defendant,  after  term, 
because  decree  in  favor  of  other  defendants  has  been  reversed  on  appeal; 
Wetmore  v.  Karrick,  205  U.  S.  152,  155,  157,  51  L.  Ed.  749,  750.  751,  27 
Sup.  Ct.  434,  for  court  to  set  aside  judgment  of  dismissal  after  term,  with- 
out motion  to  vacate  judgment  and  without  notice,  held  not  due  process 
of  law;  Forty  Fort  Coal  Co.  v.  Kirkendall,  233  Fed.  706,  jurisdiction  at 
law  and  in  equity  separate  in  Federal  courts;  Des  Moines  v.  Des  Moines 
Water  Co.,  218  Fed.  942,  where  court  fixed  time  for  payment  in  judgment 
in  eminent  domain  proceeding,  it  could  not  extend  time  after  term;  In  re 
Dennett,  215  Fed.  677,  678,  131  C.  C.  A.  607,  granting  mandamus  to  re- 
view action  of  District  Court  in  attempting  to'  modify  decree  on  motion 
made  after  term;  Tryon  v,  Pennsylvania  R.  Co.,  213  Fed.  50,  refusing  to 
set  aside  judgment,  after  term,  in  accordance  with  State  practice ;  Miocene 
Ditch  Co.  v.  Campion  Min.  etc.  Co.,  197  Fed.  500,  117  C.  C.  A.  61,  Court  of 
Appeals  refused  to  withdraw  mandate  after  term  on  ground  of  gross  fraud 
and  collusion  of  attorneys;  Brown  v.  Allebach,  182  Fed.  266,  judgment 
held  final  after  term  though  court  had  erroneously  decided  that  remedy 
was  in  equity  and  not  at  law;  United  States  v.  Taylor,  157  Fed.  720,  where 
Federal  court  judgment  recites  service  of  process,  it  cannot  be  set  aside 
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on  motion  made  after  term;  United  States  v.  One  Trunk  Containing 
Fourteen  Pieces  of  Embroidery,  155  Fed.  653,  refusing  to  set  aside  after 
tenn,  in  accordance  with  State  practice,  default  judgment  in  action  by 
United  States  to  forfeit  smuggled  goods;  Nelson  v.  Meehan,  155  Fed.  6, 
12  L.  B.  A.  (N.  S.)  874,  83  C.  C.  A.  597,  refusing  to  vacate  judgment  after 
term  because  of  perjured  testimony ;  King  v.  Davis,  137  Fed.  227,  Federal 
law  court  cannot  vacate  judgment  of  former  term  founded  on  false,  but 
apparently  valid,  return  of  service  of  process;  United  States  v.  Four 
Ixngnette  Holders,  132  Fed.  565,  judgment  of  forfeiture  for  attempt  to 
defraud  customs  laws  cannot  be  vacated  on  petition  filed  after  term,  to 
permit  importer  to  defend  on  ground  of  irregularities  in  procedure; 
Reynolds  v.  Manhattan  Trust  Co.,  109  Fed.  99,  holding  Circuit  Court  of 
Appeals  cannot  revoke  mandate  issued  and  direct  new  one,  after  term  at 
which  cause  was  determihed,  and  decree  entered  in  conformity  with  man- 
date; City  of  Manning  v.  Qerman  Ins.  Co.,  107  Fed.  54,  55,  holding  order 
lor  new  trial  when  application  for  it  is  made  in  due  time  is  proper  remedy 
for  incapacity  of  judge  who  tried  case  to  settle  and  sign  bill  of  excep- 
tions; R.  L.  Polk  &  Co.  V.  Smolik,  44  App.  D.  C.  59,  court  could  not,  after 
term,  vacate  judgment  of  dismissal  for  failure  to  file  replication;  dissent- 
ing opinion  in  Hendryx  v.  Terkins,  114  Fed.  822,  majority  determining 
tight  to  file  bill  of  review  to  review  decree  for  fraud;  dissenting  opinion 
in  State  v.  Omaha  Nat.  Bank,  60  Neb.  239,  «2  N.  W.  852,  majority  holding 
when  District  Court  misconstrues  mandate  of  appellate  court,  its  obedience 
may  be  enforced  by  mandamus;  dissenting  opinion  in  State  v.  Marsh,  134 
N.  C.  200,  67  L.  R.  A.  179,  47  S.  E.  12,  majority  holding,  where  on  appeal 
conviction  reversed  because  of  omission  of  material  allegation  in  indict- 
ment as  contained  in  record,  and  it  subsequently  appeared  that  all^ation 
was  omitted  by  misprision  of  clerk.  Supreme  Court  could,  after  term,  grant 
certiorari  to  correct  record,  and  reset  case;  Bank  of  United  States  v. 
Moss,  6  How.  38,  12  L.  Ed.  334,  holding  it  not  competent  for  court  to 
strike  out  ju^ment  at  subsequent  term  on  ground  of  want  of  jurisdic- 
tion to  render;  dissenting  opinion  in  Aetna  Ins.  Co.  v.  Boon,  95  U.  S.  143, 
24  L.  Ed.  403,  majority  holding  that  a  special  finding  of  facts,  where  cause 
was  tried  without  jury,  could  be  made,  signed  and  entered  of  record  at  a 
term  succeeding  trial ;  Hickman  v.  Ft.  Scott,  141  U.  S.  419,  35  L.  Ed.  776, 
12  Sup.  Ct.  11,  holding  petition  to  court  of  law,  after  its  judgment  has 
been  reversed,  to  so  change  the  record  of  the  original  judgment  as  to 
make  a  case  materially  different  from  that  presented  to  court  of  review, 
will  be  denied;  Bushnell  v.  Crooke  Min.  Co.,  150  U.  S.  83,  37  L.  Ed.  1007, 
14  Sup.  Ct.  22,  holding  further,  an  application  for  a  rehearing  cannot  be 
entertained  when  presented  after  the  expiration  of  the  term  at  which 
judgment  was  rendered;  The  Illinois,  Brown,  22  Fed.  Cas.  7003,  and  Slo- 
man  v.  Wyssman,  22  Fed.  Cas.  349,  both  holding  admiralty  has  no  general 
power,  after  expiration  of  term,  to  set  aside  a  final  decree  on  ground  of 
oversight,  inadvertence  or  mistake;  Grames  v.  Hawley,  4  McCrary,  64,  50 
Fed.  320,  holding  court  had  no  power  to  set  aside  an  order  of  discontinue 
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ance  after  end  of  term  at  whicli  order  was  made ;  Allen  v.  Wilson,  21  Fed. 
883,  and  Austin  v.  Riley,  55  Fed.  836,  both  holding  where  judgment  was 
on  bill  taken  pro  confesso;  United  State»  v.  Walsh,  22  Fed.  648,  holding 
clerk  will  not  be  permitted  to  testify  that  record  of  court  is  false ;  Morgan's 
Louisiana  etc.  S.  S.  Co.  v.  Texas  Central  Ry.  Co.,  32  Fed.  530,  after  api)eal 
has  been  allowed  and  supersedeas  bond  taken,  trial  court  has  no  power 
over  decree;  Easton  v.  Houston  etc.  Ry.  Co.,  44  Fed.  10,  holding  where 
intervention  on  merits  is  dismissed  without  prejudice,  and  decree  in  main 
cause  is  given  at  succeeding  term,  a  rehearing  on  the  intervention  could 
not  be  granted  at  third  term  after  final  decree;  Doe  v.  Waterloo  Min. 
Co.,  60  Fed.  643,  where,  through  mistake  of  counsel,  a  decree  was  entered 
which  did  not  conform  to  opinion  of  court,  held,  it  could  not  be  corrected 
by  court  after  lapse  of  term;  Klever  v.  Seawall,  65  Fed.  378,  22  U.  S. 
App.  458,  holding  Circuit  Court  without  power  to  set  aside  its  final  judg- 
ment for  error  of  law,  after  term  at  which  it  was  entered;  Johnston  ▼. 
Glasscock,  2  Ala.  522,  holding  it  error  for  lower  court  to  refuse  to  carry 
out  mandate  of  State  Supreme  Court  because  it  believed  judgment  was 
erroneous  and  might  be  corrected  at  subsequent  term;  Gibson  v.  Wilson, 
18  Ala.  65,  where  principle  was  applied  to  judgment  in  inferior  State 
court;  Stationery  Co.  v.  Hentig,  31  Kan.  323,  motion  for  rehearing  made 
two  terms  after  cause  was  decided  wiU  not  be  entertained;  Mason  v.  Pear- 
son, 118  Mass.  6^  holding  it  error  for  Superior  Court  to  vacate  judgment 
in  favor  of  plaintiff  on  motion  of  defendant  at  term  subsequent  to  one 
at  which  judgment  was  entered;  Gibson  v.  Chouteau,  45  Mo.  173,  100  Am. 
Dec.  368,  and  Cook  v.  Moore,  100  N.  C.  295,  6  Am.  St.  Bep.  688,  6  S.  E. 
795,  in  both  of  which  at  subsequent  term  judgment  nunc  pro  tunc  was  en- 
tered because  of  clerical  errors  in  entry  of  original  judgment;  Rector  ▼. 
Rotten,  3  Neb.  178,  holding  after  judgment  in  rem,  a  party  to  record  is 
estopped  from  asserting  any  claim  to  property,  either  as  homestead  or 
otherwise,  which  might  have  been  determined  in  that  suit;  Younkin  v. 
Younkin,  44  Neb.  731,  63  N.  W.  32,  holding  under  supplemental  proceed- 
ings issues  determined  by  original  decree  cannot  be  relitigated;  State  v. 
Rank  of  Commerce,  96  Tenn.  597,  36  S.  W.  720,  where  motion  was  dis- 
allowed because  if  granted  the  court  would  in  effect  thereby  set  aside  its 
judgment  rendered  in  same  case  at  previous  term;  Wolferman  v.  Bell, 
8  Wash.  144,  35  Pac.  604,  where  principle  is  applied,  although  court  does 
not  sit  by  terms;  Farmers*  Loan  &  Trust  Co.  v.  Iowa  Water  Co.,  80  Fed. 
468,  final  decree  entered  on  report  of  special  master  appointed  in  viola- 
tion of  statute  cannot  be  set  aside  on  motion  at  subsequent  term;  Phillips 
V.  Negley,  117  U.  S.  674,  29  L.  Ed.  1015,  6  Sup.  Ct.  905,  and  Jenkins  v. 
Eldredge,  1  Wood.  &  M.  63,  Fed.  Cas.  7269,  ai^endo;  West  v.  Davis,  4 
McLean,  242,  Fed.  Cas.  17,422,  where  court  was  asked  to  set  aside  an 
order  of  confirmation  of  sale  made  at  previous  term;  Doggett  v.  Emerson, 
1  Wood  &  M.  5,  Fed.  Cas.  3961,  holding  where  case  is  heard  and  decided, 
but  the  decree  is  not  actually  entered  up  until  after  death  of  judge  who 
drew  it,  this  fact  is  not  sufficient  ground  for  a  rehearing ;  United  States 
V.  Peralta,  27  Fed.  Cas.  497,  United  States  v.  Wallace,  46  Fed.  570,  New 
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Mexico  Nat.  Bank  v.  Brooks,  9  N.  M.  122,  49  Pac.  949,  Styles  y.  State, 
28  6a.  391,  and  Pope  v.  Hooper,  6  Neb.  183,  all  arguendo;  Bronson  v. 
Sehnlten,  104  U.  S.  416,  26  L.  Ed.  799,  where  exception  to  rale  is  suggested. 
Distinguished  in  Bnrget  v.  Robinson,  123  Fed.  264,  holding  where  Cir- 
cuit Court  of  Appeals  orders  stay  of  mandate  indefinitely  after  judgment, 
it  may  grant  rehearing  after  term,  as  long  as  mandate  has  not  issued; 
Thomas  v.  American  etc.  Mtg.  Co.,  47  Fed.  556,  12  L.  B.  A.  687,  where 
judgment  was  void  ab  initio. 

To  attack  Judgments  or  decrees  for  error  after  adjournment  of  term  at 
wbXth  rendered,  the  procedure  Is  by  writ  of  error  or  bill  of  review. 

Approved  in  D'Arey  v.  Jackson  Cushion  Spring  Co.,  212  Fed.  891,  129 

C.  C.  A.  409,  where  Court  of  Appeals  reversed  on  ground  that  oomplain- 
ant's  patent  was  not  infringed,  lower  court  could  not  reopen  case  for 
farther  proof;  Farmer  v.  Atlantic  Coast  Line  R.  Co.,  205  Fed.  323,  where 
judgment  for  plaintifE  was  reversed  on  ground  that  verdict  for  defendant 
should  have  been  directed,  lower  court  should  follow  mandate  and  hav'e 
new  trial,  though  State  practice  to  contrary ;  Ex  parte  Mansfield,  11  App. 

D.  d  561,  where  judgment  was  reversed  because  amount  involved  was 
not  within  jurisdiction  of  trial  court,  amendment  to  complaint  changing 
cause  of  action  was  not  permissible;  Leach  v.  Jones,  11  R.  I.  387,  in  stat- 
ing procedure  in  Rhode  Island;  Bank  of  United  States  v.  Moss,  6  How* 
39, 12  L.  £d.  335,  arguendo. 

WoBD.  cause  Is  decided  In  Supreme  Court  and  remanded  to  inferior  court 
for  fnrtlier  proceedings,  tn  accordance  with  such  decision,  court  below  has  no 
antboElty  further  than  to  execute  the  mandate  of  Supreme  Court. 

Approved  in  FuUer  v.  United  States,  182  U.  S.  568,  46  L.  Ed.  1234,  21 
Sup.  Ct.  873,  holding  new  trial  grantable  for  newly  discovered  evidence 
in  action  at  law  by  Federal  court  in  Indian  Territory  after  final  decision 
of  case  in  Federal  Supreme  Court  under  authority  of  Arkansas  statute; 
Union  Steamboat  Co.,  178  U.  S.  318,  44  L.  Ed.  1084,  20  Sup.  Ct.  905,  hold- 
ing mandamus  does  not  lie  to  review  decision  of  inferior  court  on  matter 
left  open  by  mandate  and  opinion  of  higher  court;  Montana  Min.  Co.  v. 
St.  Louis  etc.  Co.,  147  Fed.  903,  where  Circuit  Court  of  Appeals  affirmed 
judgment  for  plaintiff,  but  subsequently  on  cross- writ  reversed  judgment 
on  different  questions  and  ordered  new  trial,  questions  determined  on  two 
appeals  will  not  be  reconsidered  on  error  from  second  judgment;  Amer- 
ican etc.  Co.  V.  Sample,  136  Fed.  858,  where  Circuit  Court  of  Appeals  has 
adjudged  invalid  claims  of  patent  in  issue  in  infringement  suit,  reversing 
Circuit  Court,  and  ordering  decree  in  conformity  with  opinion,  Circuit 
Court  cannot  grant  rehearing  on  Aground  that  complainant  has  filed  dis- 
claimer in  patent  office ;  United  States  v,  Peralta,  99  Fed.  628,  holding  Dis- 
trict Court  decree  affirming  decision  of  California  private  land  claims' 
commission  adjudging  validity  of  Mexican  grant  and  confirming  survey 
fixing  boundaries  of  grant  is  final  when  unaffected;  Continental  Trust  Co. 
V.  Toledo,  St.  L.  &  K.  C.  R.  R.  Co.,  99  Fed.  176,  holding  aftei   Circuit 
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Court  of  Appeals  has  affirmed  decree  of  Circuit  Court  on  appeal,  and  has 
issued  mandate.  Circuit  Court  cannot  entertain  petition  to  modify  or  ex- 
punge such  decree;  State  v.  District  Court,  32  Mont.  24,  79  Pac.  411,  where 
order  taxing  costs  in  favor  of  plaintiff  and  included  in  judgment  did  not 
include  certain  item,  trial  court  could  not,  after  affirmance  on  appeal, 
make  order  taxing  such  costs;  Warren  v.  Robinson,  21  Utah,  444,  61  Pac. 
30,  holding  where  nonsuit  set  aside  on  appeal  and  cause  remanded  with 
directions  to  proceed  in  accordance  with  opinion,  and  neither  opinion  nor 
mandate  require  trial  de  novo,  court  may  resume  trial  as  if  no  nonsuit 
had  been  entered;  Chaires  v.  United  States,  3  How;  620,  11  L.  Ed.  753, 
holding,  where  Supreme  Court  had  affirmed  title  tp  lands  in  Florida,  it 
was  not  proper  for  lower  court  to  open  case  for  purpose  of  adopting  an- 
other survey;  Ex  parte  Dubuque  Ry.  Co.,  1  Wall.  73,  17  L.  Ed.  515,  where 
lower  court,  after  entering  judgment  of  appellate  court,  heard  testimony 
and  granted  a  rule  for  new  trial,  mandamus  issued  from  Supreme  Court 
ordering  it  to  vacate  rule ;  Tyler  v.  Magwire,  17  Wall.  283,  21  L.  Ed.  583, 
16  Sup.  Ct.  293,  294,  overruling  decision  of  State  court  not  in  accordance 
with  Supreme  Court's  mandate;  In  re  Sanford  Tool  Co.,  160  U.  S.  255, 
256,  259,  40  L.  Ed.  416,  417,  but  if  mandate  of  Supreme  Court  leaves  any 
matters  open,  these  may  be  considered  by  lower  court,  and  its  decision  on 
such  matter  can  be'  reviewed  on  appeal  only;  Hancock  Ins.  Co.  v.  Man- 
ning, 7  Fed.  300,  holding  Circuit  Court  cannot  entertain  motion  for  new 
trial  on  ground  of  newly  discovered  evidence  after  mandate  has  been  re- 
ceived from  Supreme  Court  entitling  plaintiff  to  final  judgment;  Elimberly 
V.  Arms,  40  Fed.  551,  holding,  where  Circuit  Court  has  entered  decree  in 
pursuance  of  mandate  of  Supreme  Court,  it  cannot  entertain  a  bill  to  re- 
view such  decree  without  leave  first  had  from  Supreme  Court;  Third  Nat. 
Bank  v.  Gordon,  53  Fed.  473,  holding,  where  judgment  of  lower  court  is 
affirmed,  the  condition  of  supersedeas  bond  being  broken,  judgment  may 
be  rendered  thereon  by  motion  against  sureties;  Billings  v.  Mining  Co., 
53  Fed.  562,  holding  it  too  late  to  question  jurisdiction  of  Circuit  Court 
after  return  of  mandate  from  Circuit  tUourt  of  Appeals;  Bissell  Co.  v. 
Goshen  Co.,  72  Fed.  552,  43  U.  S.  App.  47,  holding  decrees  of  Circuit 
Court  of  Appeals  have  same  finality  as  do  decrees  of  Supreme  Court ;  Gk>od- 
win  V.  McGehee,  15  Ala.  239,  and  Wood  v.  Wheeler,  9  Tex.  128,  holding 
decision  of  State  Supreme  Court,  made  in  a  cause,  is  law  of  that  par- 
ticular case  for  guidance  of  inferior  court;  to  same  effect,  Fortenberry  v. 
Frazier,  5  Ark.  202,  39  Am.  Dec.  374;  Wadhams  v.  Gay,  83  111.  253,  when 
it  is  decided  in  chancery  cause  that  complainant's  bill  is  without  equity 
and  cause  is  remanded  for  further  proceedings  in  conformity  with  such 
decision,  it  is  error  for  lower  court  to  allow  complainant  to  dismiss  bill 
without  prejudice;  Duffitt  v.  Crozier,  30  Kan.  152,  1  Pac.  70,  holding  it 
error  in  District  Court  to  not  execute  mandate  of  Supreme  Court  in  cause 
remanded  where  there  was  no  new  and  different  facts  presented  in  cause; 
State  V.  Superior  Court,  7  Wash.  235,  34  Pac.  930,  where  writ  of  prohibi- 
tion was  granted  to  restrain  lower  court  from  modifying  judgment  of 
Supreme  Court;  Henry  v.  Davis,  13  W.  Va.  253,  following  rule;  Potts  & 
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Co.  V.  Creager,  71  Fed.  675,  In  re  Gamewell  Fire- Alarm  Tel.  Co.,  73  Fed. 
910,  33  U.  S.  App.  452,  Lynn  y.  Lynn,  160  111.  318,  43  N.  £.  486,  aU 
arguendo. 

Distinguished  in  Jones  v.  Dyer,  20  Ala.  377,  where  judgment  of  lower 
court  was  reversed vand  cause  was  remanded  without  a  decree;  Blackburn 
Y.  Reilly,  48  N.  J.  L.  84,  2.  Atl.  818,  holding  inferior  court  has  power  to 
stay  execution  of  its  judgment  for  purpose  of  setting  it  o£E  against  a 
counter  judgment. 

When  mandamus  is  the  proper  remedy  against  public  officers.    Note, 
98  Am.  St.  Bep.  904,  905. 

If  special  mandate  of  Supreme  Court  to  inferior  court,  directed  by  twenty- 
fourth  section  of  Judiciary  act,  is  not  obeyed,  then  mandamus  or  other  appro- 
pilata  writ  will  issue  in  order  that  Jurisdiction  of  Supreme  Court  be  not  de- 
feated. 

Approved  in  King  v.  Mason,  60  W.  Va.  612,  66  S.  E.  379,  granting 
maudamus  to  compel  lower  court  to  act  in  accordance  with  mandate;  In  re 
Washington  Ry.  Co.,  140  U.  S.  95,  35  L.  Ed.  341,  11  Sup.  Ct.  674,  holding, 
where  judgment  of  lower  court  was  affirmed,  and  nothing  was  said  about 
interest,  it  was  error  for  lower  court  to  allow  interest,  which  error  would 
be  corrected  by  mandamus ;  Gaines  v.  Rugg,  148  U.  S.  242,  243,  37  L.  Ed. 
487, 13  Sup.  Ct.  616,  617,  where  it  was  held  the  mandate  of  the  Supreme 
Court  was  not  obeyed,  and  the  case  was  a  proper  one  for  a  mandamus;  to 
same  effect.  Wells  v.  Littlefield,  62  Tex.  34,  where  principle  was  applied 
to  mandate  issuing  from  State  Supreme  Court;  Holmes  v.  Jennison,  14 
Pet.  632,  10  L.  Ed.  630,  following  rule. 

To  ascertain  Intention  of  decree  and  mandate  of  Supreme  Court,  decree  of 
covt  below  and  petitioners'  title  must  be  considered  in  connection  with  decree 
of  Supreme  Court. 

Cited  in  Mitchel  v.  United  States,  15  Pet.  84,  10  L.  Ed.  670,  where  de- 
cree and  mandate  of  court  in  earlier  case  were  under  consideration. 

Miscellaneous.  Cited  in  Buyck  v.  United  States,  15  Pet.  223,  10  L.  Ed. 
719,  as  an  exception  to  general  rule  that  under  regiilations  granting  lands 
in  Florida,  entire  grant  must  be  located  in  one  place;  De  Guyer  v.  Ban- 
ning, 167  U.  S.  737,  42  L.  Ed.  345,  17  Sup.  Ct.  942,  as  bearing  on  question 
of  procedure  in  land  case  where  surveyor-general  misinterpreted  the  court's 
decree;  Allen  v.  Blunt,  2  Wood.  &  M.  133,  Fed.  Cas.  217,  not  in  point; 
United  States  v.  Folsom,  7  Sawy.  609,  610,  Fed.  Cas.  15,127,  as  to  what 
is  final  decree;  Metcalf  v.  Watertown,  68  Fed.  861,  34  U.  S.  App.  107, 
Thompson  v.  Myline,  4  La.  Ann^  211,  Cady  v.  Gale,  5  W.  Va.  507,  errone< 
oasly;  dissenting  opinion  in  State  v.  Marsh,  134  N.  C.  192,  67  L.  B.  A. 
179,  47  S.  E.  9,  to  point  that  when  government  litigates  with  citizen,  it 
has  no  superior  rights  by  virtue  of  sovereignty. 
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12  Pet  407-^06,  9  L.  Ed.  1171,  REYNOLDS  ▼.  DOUGLASS. 

Onarantor  of  a  promlBsory  note,  -wlioee  name  does  not  i^pear  thereon,  is 
bound  witbont  notice,  where  maker  of  note  was  insolvent  at  maturity,  unless 
he  can  show  some  prejudice  by  want  of  notice. 

Cited  in  Louisville  Co.  v.  Welch,  10  How.  474,  18  L.  Ed.  502,  where 
guarantor  had  guaranteed  payment  of  debt  for  goods  furnished,  and 
debtor  became  insolvent  before  maturity  of  debt;  Lewis  v.  Brewster,  2 
McLean,  24,  Fed.  Cas.  8318,  to  guaranty  of  payment  of  notes;  Walker  v. 
Forbes,  25  Ala.  148,  60  Am.  Dec.  502,  to  guaranty  of  payment  for  mer- 
chandise, such  payment  to  be  made  in  future;  Sabin  v.  Harris,  12  Iowa, 
91,  holding  guarantor  on  note,  not  original  party  thereto,  and  whose  in- 
dorsement is  not  in  blank,  is  liable  on  his  contract  without  demand  on 
maker  and  notice  of  nonpayment;  to  same  effect,  Levi  v.  Mendell,  1  Duv. 
83;  Farmers'  Bank  v.  Kercheval,  2  Mich.  512,  513,  514,  holding  no  gen- 
eral rule  as  to  demand  and  notice  in  cases  of  guaranty  can  be  given;  Sav- 
ings Bank  v.  Strother,  28  S.  C.  511,  6  S.  E.  316,  arguendo;  Hoyt  v.  Quint, 
105  Iowa,  444,  75  N.  W.  343,  as  authority  for  holding  guarantor  of  promis- 
sory note  is  not  entitled  to  have  a  demand  made  on  maker;  Albright  v. 
Texas  etc.  Ry.  Co.,  8  N.  M.  427,  46  Pac.  450,  arguendo. 

If  guarantor  can  show  he  has  suffered  damage  by  ne^^ect  of  guarantee  to 
make  demand  on  maker  of  note,  and  to  give  notice,  he  ia  entitled  to  be  dis- 
charged from  liability  to  the  extent  of  actual  damage  sustained. 

Approved  in  Johnson  v.  Charles  D.  Norton  Co.,  159  Fed.  364,  86  C.  C.  A. 
361,  where  property  of  debtdr  company  has  passed  into  hands  of  receiver, 
creditor  need  not  reduce  claim  to  judgment  before  resorting  to  guarantor; 
Thrasher  v.  Ely,  2  Smedes  &  M.  149,  Bushnell  v.  Church,  15  Conn.  417, 
following  rule;  Simons  v.  Steele,  36  N.  H.  81,  and  Union  Bank  v.  Coster, 
3  N.  Y.  213,  53  Am.  Dec.  285,  but  failure  to  give  notice  of  nonacceptance 
and  nonpayment  of  bills  by  drawees  does  not  relieve  surety  of  liability; 
Burrow  v.  Zapp,  69  Tex.  476,  6  S.  W.  784,  where  payment  of  note  is  se- 
cured by  vendor's  lien  on  land,  and  land  has  not  depreciated  in  value,  de- 
lay in  suing  to  enforce  collection  cannot  relieve  guarantor. 

To  enable  a  party  honoring  a  letter  of  credit,  to  recover  from  the  guarantor, 
he  must  prove  notice  of  acceptance  of  the  guaranty,  within  a  reasonable  time. 

Approved  in  Welch  v.  Walsh,  177  Mass.  557,  59  N.  E.  441,  holding  in 
action  against  guarantor  of  rent  that  landlord  did  not  make  demand  on 
guarantor  for  more  than  twenty-three  months  is  no  defense;  Adams  v. 
Jones,  12  Pet.  213,  9  L.  Ed.  1060,  following  rule ;  Davis  v.  Wells,  104  U.  S. 
]63,  164,  26  L.  Ed.  688,  689,  but  holding  rule  applies  only  where,  the  in- 
strument being  in  legal  effect  an  offer  or  proposal,  acceptance  is  necessary 
to  that  mutual  assent,  without  which  there  can  be  no  contract;  Walker  v. 
Forbes,  25  Ala.  147,  60  Am.  Dec.  501,  where  party  offered  to  guarantee 
payment  for  bill  of  groceries;  Craft  v.  Isham,  13  Conn.  38,  rule  applied, 
although  it  appeared  as  a  fact  that  guarantor  knew  goods  were  being  fur- 
nished party;  Taylor  &  Co.  v.  McClung,  2  Houst.  37,  38,  39,  holding,  no 
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notice  of  acceptance  having  been  given  guarantor ,  he  is  not  liable ;  Kinche- 
loe  V.  HolmeSy  7  B.  Mon.  9,  45  Am.  Dec.  45,  and  Lowe  v.  Beckwith,  14 
B.  Mon.  191,  58  Abl  Dec.  665,  to  th&  same  effect ;  Globe  Bank  v.  Small, 
25  Me.  370,  holding  guarantor  not  liable  where  no  notice  was  given  him 
of  failure  of  acceptor  to  pay  bill  of  exchange,  although  solvent  at  time 
bill  became  dne;  Montgomery  v.  Kellogg,  43  Miss.  492,  5  Am.  Rep.  510, 
holding  notice  of  acceptance  necessary  because  guaranty  was  for  future 
advances  and  for  uncertain  amount;  aliter,  where  guaranty  is  for  existing 
specific  demand;  to  same  effect,  Central  Bank  v.  Shine,  48  Mo.  465,  8  Am. 
Bep.  117;  dissenting  opinion  in  Straus  v.  Beardsley,  79  N.  C.  67,  majority 
holding,  where  parties  held  themselves  bound,  as  guarantors,  to  certain 
finn  in  certain  amount,  in  case  said  firm  would  furnish  goods  to  a  certain 
other  party,  the  obligation  was  absolute  and  no  notice  of  acceptance  was 
necessary;  Wright  v.  Shorter,  56  Ga.  78,  Steadman  v.  Guthrie,  4  Met. 
(Ky.)  156,  and  Tischler  v.  Hofheimer,  83  Va.  37,  4  S.  E.  371,  all  arguendo. 
Distinguished  in  Nelson  Mfg.  Co.  v.  Shreve,  94  Mo.  App,  522,  68  S.  W. 
377,  holding  where  guaranty  is  given  in  response  to  request  for  it  by 
creditor,  no  notice  to  guarantor  that  he  has  been  accepted  is  necessary  to 
bind  him;  Wildes  v.  Savage,  1  Story,  32,  Fed.  Cas.  17,653,  and  Lewis  v. 
Brewster,  2  McLean,  22,  Fed.  Cas.  8318,  where  agreement  to  accept  was 
contemporaneous  with  guaranty,  afid  constituted  the  consideration  and 
basis  thereof;  McMillan  v.  Bull's  Head  Bank,  32  Ind.  13,  2  Am.  Rep.  325, 
doctrine  doubted;  Carman  v.  EUedge,  40  Iowa,  410,  holding  where  guaranty 
is  absoliite  and  not.  proposition  to  guarantee,  no  notice  of  acceptance  is 
required ;  to  same  effect,  Wilcox  v.  Draper,  12  Neb.  141,  10  N.  W.  580. 

Necessity  for  notice  to  guarantor.    Note,  11  Am.  Dec.  70S. 
Notice  of  acceptance  to  guarantor.    Note,  89  Am.  Bep.  222,  223. 
Necessity  for  notice  of  default  to  bind  guarantor.    Note,  20  L.  R.  A. 
264. 

Duty  of  maker  or  acceptor  to  seek  out  holder  of  note  or  bill.    Note, 
4  E.  R.  0.  489. 

Necessity  for  notice  of  acceptance  to  bind  guarantor.    Note,  16  L.  R.  A. 
(N.  S.)  871,  879. 

Notice  of  acceptance  of  guaranty  need  not  be  in  any  set  form  and  may  be 
inferred. 

Cited  in  Hart  v.  Minchen,  69  Fed.  623,  where  a  certain  letter  there  set 
ont  was  held  sufficient  notice  of  acceptance ;  Webster  v.  Smith,  4  Ind.  App. 
48,  30  N.  E.  140,  holding  notice  is  sufficient  if  guarantor  receive  informa- 
tion of  acceptance  from  any  source;  Montgomery  v.  Kellog,  43  Miss.  495 
5  Am.  Rep.  511,  and  Barnes  Cycle  Co.  v.  Reed,  91  Fed.  483,  holding,  to 
hold  guarantor,  who  is  entitled  to  notice  of  the  acceptance  of  the  guar- 
anty, direct  proof  of  such  notice  is  not  essential. 

A  guarantor  entitled  to  notice  of  debtor's  inability  to  pay  waives  notice  by 
mbsequently  acknowledging  debt  most  be  paid,  or  that  "he  will  set  the  matter 
tight" 
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Approvedfin  Richardson  v.  Kulp,  81  N.  J.  L.  126,  78  Atl.  1064,  applsring 
rale  to  indorser  who  knew  that  he  was  discharged  for  want  of  proper 
notice  of  dishonor ;  Bank  at  Decatur  v.  Johnson,  9  Ala.  624,  holding,  where 
surety  agrees  to  waive  all  advantage  accruing  to  him  out  of  extenmon  of 
time  to  principal,  he  thereby  revives  original  liability;  Tebbetts  v.  Dowd, 
23  Wend.  384,  holding  promise  by  indorser  or  drawer  after  maturity  to 
pay  the  note  or  bill  is  presumptive  proof  of  demand  and  notice;  Cady  v. 
Bradshaw,  116  N.  T.  192,  6  L.  R.  A.  568,  22  N.  E.  372,  holding  request  by 
indorser  of  note  that  holder  extend  time  for  payment,  and  agreement  to 
allow  his  name  to  remain  thereon  as  indorser,  constitutes  waiver  of  right 
to  demand  and  notice. 

Necessity  for  new  consideration  to  support  waiver  of  lack  of  notice 
of  dishonor,  or  subsequent  promise  by  indorser.  Note,  29  L.  R.  A. 
810. 

Promise  to  pay  debt  by  guarantor,  qnalUled  by  condition  which  was  rejected, 
is  not  waiver  by  guarantor  of  right  to  notice  of  acceptance  of  guaranty. 

Cited  in  Preston  v.  Morrow,  66  N.  Y.  453,  holding  right  to  object  to 
reference  was  not  waived  by  a  consent  upon  conditions  not  complied  with. 

Where  party,  tn  whose  favoi  letter  of  credit  is  given,  afterward  become* 
insolvent,  It  is  unnecessary  in  action  on  letter  of  credit  to  prove  demand  of  pay- 
ment  was  made  on  insolvent. 

Cited  in  Rhett  v.  Poe,  2  How.  485,  11  L.  Ed.  849,  guarantor  having 
knowledge  tn  fact  of  insolvency  of  maker  of  bill  of  exchange,  to  require 
formal  notice  of  dishonor  would  be  unreasonable;  to  same  effect,  Wildes 
V.  Savage,  1  Story,  36,  Fed.  Cas.  17,653;  Harris  v.  Pierce,  6  Ind.  164, 
holding  insolvency  of  maker  of  note  renders  notice  of  nonpayment  to 
grantor  unnecessaiy;  Knight  v.  Dusmore,  12  Iowa,  40,  to  same  effect; 
Skofield  V.  Haley,  22  Me.  167,  38  Am.  Dec  308,  holding,  if  debtor  is  in- 
solvent at  time  debt  guaranteed  becomes  payable,  neither  demand  on  him 
nor  notice  to  guarantor  is  necessary  in  order  to  charge  latter;  Bashford 
V.  Shaw,  4  Ohio  St.  269,  principal  debtor  being  insolvent  at  time  debt 
fell  due,  and  remaining  so  afterward,  notice  to  guarantor  to  default  is 
unnecessary. 

Miscellaneous.  Cited  in  Terry  v.  Tubman,  92  U.  S.  161,  23  L.  Ed.  539, 
as  to  what  may  be  considered  evidence  of  insolvency;  Milroy  v.  Quinn^ 
69  Ind.  412,  35  Am.  Rep.  231,  as  containing  a  discussion  of  the  law  rela^ng 
to  guaranty;  also  Peck  v.  Frink,  10  Iowa,  195,  74  Am.  Dec.  385,  Vinal  v. 
Richardson,  13  Allen,  529,  Birdsall  v.  Heacock,  32  Ohio  St.  184,  30  Am. 
Rep.  577,  and  Cates  v.  Kittrell,  7  Heisk.  608  (these  citations  all  refer 
to  a  note  in  Am.  Lead.  Cases) ;  Lindsey  v.  Thompson,  1  Bazt.  468,  not  in 
point. 
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12  Pet.  507-51O,  9  L.  Ed.  1174,  OHOTBAU  ▼.  MABaXTEBITE. 

Error  does  not  lie  to  Supreme  Court  of  Hiflioiirl,  under  twenty-fifth  section 
of  Judiciary  act,  where  qnestion  was  whether  appellee  was  a  slave  in  Missouri 
at  time  of  cession  of  Louisiana. 

Cited  in  dissenting  opinion  in  Dred  Scott  v.  Sandford,  19  How.  632, 
15  L.  Ed.  795,  as  authority  for  holding  that  the  third  section  of  treaty 
hy  whieh  Louisiana  was  ceded  to  the  United  States,  providing  the  in- 
habitants should  be  protected  in  free  enjoyment  of  their  property,  ceased 
to  operate  after  Louisiana  was  admitted  to  Union  on  equality  with  other 
States. 

Writ  of  error — Judgments  of  State  courts  reviewable  by  United  States 
Supreme  Court.    Note,  91  Am.  Deo.  197. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
court.    Note,  62  L.  B.  A.  532. 

12  Pet.  511-623,  9  L.  Ed.  1176,  GABOIA  v.  LEE. 

Treaty  of  1819,  hy  which  Spain  ceded  Florida  to  United  States,  terminated 
controversy  between  the  two  countries  as  to  land  lying  between  Perdido  and 
MlsriSBlppi  Bivers. 

Cited  in  Pollard  v.  Kibbe,  14  Pet.  385,  390,  407,  420,  10  L.  Ed.  506,  508, 
516,  522,  arguendo. 

Question  of  boundary  between  United  States  and  Spain  is  political  one. 

Cited  in  United  States  v.  One  Hundred  Packages,  27  Fed.  Cas.  289, 
the  question  whether  a  country  is  at  peace  or  war  is  political,  and  the 
decision  of  the  question  by  the  political  departments  bind  the  judiciary; 
to  same  effect,  United  States  v.  One  Thousand  Bales,  27  Fed.  Cas.  328, 
and  Perkins  v.  Rogers,  36  Ind.  156,  9  Am.  Rep.  664;  Taylor  v.  Morton, 
2  Curt.  463,  Fed.  Cas.  13,799,  as  to  execution  of  stipulations  in  treaty  being 
a  political  question;  dissenting  opinion  in  Koehler  v.  Hill,  60  Iowa,  659, 
15  N.  W.  637,  and  dissenting  opinion  in  In  re  Gunn,  50  Kan.  231,  19 
L.  R.  A.  542,  32  Pac.  964,  arguendo. 

Distinguished  in  United  States  v.  Texas,  143  U.  S.  638,  639,  86  L.  Ed. 
290,  291,  12  Sup.  Ct.  491,  where  the  disputed  boundary  was  between  a 
State  and  the  United  States. 

Land  grants  made  by  Spanish  authorities  in  West  Florida  in  territory  west 
of  Perdido  River,  after  treaty  of  1808,  by  which  Louisiana  was  ceded  to  the 
United  States,  are  void. 

Cited  in  Keene  v.  Whitaker,  14  Pet.  171,  10  L.  Ed.  404,  holding  grant  of 
land  lying  within  this  territory,  made  in  1804,  invalid;  dissenting  opinion 
in  Pollard  v.  Kibbe,  14  Pet.  426,  427,  10  L.  Ed.  525,  526  (overruling  9 
Port.  723),  majority  distinguishing  on  statutory  grounds;  Pollard  v.  Files, 
2  How.  602,  603,  11  L.  Ed.  395  (overruling  3  Ala,  50),  holding  Spanish 
authorities  had  no  power  to  grant  permits  to  settle  and  make  improvements 
in  this  territory,  and  if  done  inchoatei  rights  conferred,  if  any,  were  not 
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confirmed  by  treaty  of  1819;  Abbott  y.  Kennedy,  5  Ala.  396,  397,  to  the 
same  effect;  Pollard  v.  Hagan,  3  How.  228,  11  L.  Ed.  678,  holding  United 
States  did  not  derive  title  to  any  portion  of  territory  of  State  of  Alabama 
from  Spain ;  Coffee  v.  Groover,  123  U.  S.  26,  31  L.  Ed.  61,  8  Sup.  Ct.  14, 
holding  grant  made  by  one  State  of  land  within  territory,  exact  title  to 
which  is  in  dispute,  but  subsequently  is  decided  to  be  in  another  State, 
is  invalid;  Sullivan  y.  Richardson,  33  Fla.  134,  14  South.  714,  holding 
grant  to  a  part  of  this  territory  made  in  1817  is  invalid;  Mobile  v.  Eslava, 
16  Pet.  257,  16  L.  Ed.  956,  and  dissenting  opinion  in  Mobile  v.  Emanuel, 
1  How.  103,  11  L.  Ed.  63,  both  arguendo;  Harvey  v.  Rusch,  67  Mo.  662, 
holding  such  a  grant  may  be  evidence  of  a  concession  made  earlier. 

Distinguished  in  Pollard  v.  Kibbe,  14  Pet.  365,  10  L.  Ed.  496,  on  ground 
that  Congress,  by  special  act,  had  confirmed  Spanish  grant;  to  same  effect. 
United  States  v.  Lynde,  11  Wall.  641,  20  L.  Ed.  233,  where  decisions  and 
statutes  relating  to  general  subject  are  reviewed,  and  Hallett  v.  Hunt, 
7  Ala.  899. 

Political  department  of  government  liavlng  determined  the  bouiidary  be- 
tween tJnited  States  and  Qpaln,  that  determination  la  conclusive  on  Judicial 
department. 

Cited  in  Williams  v.  Insurance  Co.,  13  Pet.  420,  10  L.  Ed.  228  (affirming 
3  Sumn.  275,  Fed.  Cas.  17,738),  holding  action  of  political  branches  of 
government  in  holding  Falkland  Islands  are  not  subject  to  jurisdiction  of 
Buenos  Ayres,  is  conclusive  on  courts;  United  States  v.  Reynes,  9  How. 
154,  13  L.  Ed.  86,  holding  grant  made  by  Spanish  authorities  within 
boundary  of  United  States  as  determined  by  political  departments  of 
government,  is  invalid;  Scott  v.  Jones,  6  How.  374,  12  L.  Ed.  196,  ques- 
tion of  due  organization  of  a  State  is  political ;  Holden  v.  Joy,  17  Wall. 
242,  21  If.  Ed.  534,  the  political  departments  of  the  government  of  the 
United  States,  having  recognized  certain  Indian  tribes  as  nations,  that 
determination  is  conclusive  on  the  judiciary;  Phillips  v.  Payne,  92  U.  S. 
132,  23  L.  Ed.  649,  where  court  held  it  was  bound  to  follow  the  decision 
of  the  political  departments  which  had  sanctioned  the  recession  to  Virginia 
of  that  part  of  District  of  Columbia  lying  within  that  State;  Jones  v. 
United  States,  137  U.  S.  212,  84  L.  Ed.  696,  11  Sup.  Ct.  83,  holding  the  de- 
termination by  the  President  and  Congress  that  a  certain  Guano  island 
be  considered  as  appertaining  to  the  United  States,  conclusively  binds  the 
judiciary  on  the  subject;  The  James  G.  Swan,  50  Fed.  Ill,  the  President 
and  Congress,  having  decided  the  jurisdiction  of  the  United  States  ex- 
tended over  the  waters  of  Bering  Sea  beyond  the  three-mile  limit,  the 
courts  are  bound  by  such  decision;  dissenting  opinion  in  Luther  v.  Borden, 
7  How.  56,  13  L.  Ed.  605,  dissenting  opinion  in  Dred  Scott  v.  Sandford,  19 
How.  630,  15  L.  Ed.  794,  and  Territory  of  Dakota  v.  Cox,  6  Dak.  Ter.  521, 
all  arguendo. 

Distinguished  in  Lattimer  v.  Poteet,  14  Pet.  15,  16,  10  L.  Ed.  838,  334, 
on  ground  that  political  departments  had  not  decided  location  of  boundary. 
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Miscellaneous.  Cited  in  Pollard  ▼.  Kibbe,  14  Pet.  396,  410,  411,  10 
L  £d  611,  618;  Doe  v.  Eslava,  9  How.  445,  IS  L.  Ed.  210;  Kennedy  v. 
Townsley,  16  Ala.  248. 

12  Pet  524-663,  0  L.  Ed.  1181,  KENDALL  ▼.  UNITED  STATES. 

As  far  as  diief  execntlTe  derives  his  powers  ftom  Constltatlon,  be  Is  beyond 
retch  of  any  other  department  of  government,  except  by  impeachment. 

Cited  in  dissenting  opinion  in  Harpending  v*.  Haight,  39  Cal.  219, 
majority  holding  courts  may  mandamus  Governor  of  State  to  perform 
ministerial  acts ;  State  ex  rel.  Bisbee  v.  Governor,  17  Fla.  74,  holding  courts 
haye  no  power  to  control  action  of  the  Governor  in  discharge  of  any  duty 
pertaining  to  his  office  under  laws  of  State. 

Mandamm  may  properly  issue  to  compel  postmaster-general  to  enter  a 
credit  in  favor  of  certain  parties,  the  duty  being  required  by  act  of  Congress 
ind  being  clearly  ministerial. 

Approved  in  Kimberlin  v.  Commission  to  Five  Civilized  Tribes,  104 
Fed.  656,  657,  658,  holding  mandamus  does  not  lie  to  commission  of  five 
civilized  tribes,  as  that  is  special  tribunal  vested  with  judicial  power; 
Litchfield  v.  Register,  Woolw.  308,  309,  Fed.  Cas.  8388,  refusing  to  enjoin 
register  of  land  office  from  permitting  settlers  on  lands  treated  by  Land 
Department  as  public  lands  to  enter  them  under  pre-emption  laws;  Insane 
Asylum  v.  Wolfly,  3  Ariz.  133,  22  Pae.  383,  holding  mandamus  does  not  lie, 
at  instance  of  officials  of  branch  of  executive  department,  to  compel 
government  to  perform  public  duty;  United  States  v.  Interstate  Commerce 
Commission,  37  App.  D.  C.  275,  granting  mandamus  to  compel  Interstate 
Commerce  Commission  to  act  upon  application  of  carrier  to  establish 
through  routes  in  Alaska;  Roberts  v.  United  States,  13  App.  D.  C.  46, 
holding  that,  under  circumstances,  payment  of  additional  interest  on  claim 
might  be  enforced  against  Treasurer  of  United  States  by  mandamus; 
United  States  v.  Bayard,  5  Mackey  (D.  C),  433,  434,  granting  mandamus 
to  compel  Secretary  of  State  to  pay  money  due  pn  awards  by  Joint 
Mexican  and  American  Commission;  People  v.  McCullough,  254  111.  18, 
Ann.  Gas.  191SB,  996,  98  N.  E.  159,  certain  subordinates  of  Secretary  of 
State  held  to  be  within  scope  of  civil  service  law;  Traynor  v.  Beckham, 
116  Ky.  24,  74  S.  W.  1108,  granting  mandamus  to  compel  (Governor  to 
issue  commission  to  police  judge  legally  appointed  by  city  council ;  Thomas 
V.  Owens,  4  Md.  230,  holding  mandamus  lies  where  there  is  an  appropria- 
tion and  a  proper  warrant  drawn  by  controller  and  presented  to  treasurer; 
Ducker  v.  Venable,  126  N.  C.  449,  35  S.  E.  819,  holding  mandamus  to 
show  cause  why  school  superintendent  did  not  sign  order  held  by  teacher 
is  not  money  demand;  State  v.  Huston,  27  Okl.  629,  84  L.  B.  A.  (N.  S.)  880, 
113  Pac.  199,  granting  writ  of  prohibition  to  prevent  State  officer,  other 
than  Governor,  from  changing  seat  of  State  government;  McDaid  v.  Ter- 
ritory, 1  Okl.  97,  30  Pac.  440,  upholding  territorial  District  Court's  juris- 
diction to  issue  mandamus  compelling  town  site  trustees  to  issue  deed 
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to  party  they  have  decided  is  entitled  to  same;  Clement  v.  Graham,  78 
Vt.  319;  63  Atl.  155;  granting  mandamus  to  compel  State  auditor  of  ac- 
counts to  permit  inspection  of  record;  dissenting  opinion  in  People  y. 
Dunne,  258  111.  461,  45  L.  R.  A.  (N.  S.)  500,  101  N.  E.  567,  majority  deny- 
ing mandamus  to  canvassing  board  to  declare  petitioner  elected  to  legis- 
lature; dissenting  opinion  in  United  States  v.  Guthrie,  17  How.  312,  314, 
15  L.  Ed.  227,  228,  majority  holding  the  mandamus  seeks  to  control  matter 
left  to  discretion  of  offiical;  United  States  v.  Schurz,  102  U.  S.  395,  26 
L.  Ed.  171,  and  State  ex  rel.  v.  Nicholls,  42  La.  Ann.  224,  7  South.  744, 
holding  where  everything  necessary  to  pass  title  to  land  has  been  done, 
the  ministerial  duty  of  delivering  the  instrument  of  title  may  be  enforced 
by  mandamus;  United  States  v.  Black,  128  U.  S.  45,  48,  32  L.  Ed.  356,  357, 
9  Sup.  Ct.  13,  14,  holding  petition  entitled  to  rule  upon  commissioner  of 
pensions  to  show  cause  why  mandamus  should  not  issue  to  compel  him  to 
obey  the  decision  of  the  Secretary  of  Interior  in  a  pension  case ;  Chafi^aix  ▼. 
Board  of  Liquidation,  11  Fed.  645,  holding  Circuit  Court  may  prevent,  by 
injunction,  officers  of  State  from  diverting  a  fund  collected  by  taxation  and 
set  apart  under  statute  to  pay  certain  bonded  indebtedness; ^Hoover  v.  Mc- 
Chesney,  81  Fed.  482,  holding  Circuit  Court  may  restrain  postmaster  from 
withholding  mail  from  citizen  under  order  from  postmaster-general  when 
postmaster-general  was  acting  beyond  his  constitutional  authority;  Danley 
V.  Whiteley,  14  Ark.  703,  holding,  when  by  law  it  is  made  the  duty  of  an 
officer  other  than  auditor  to  examine  and  certify  a  claim  against  the  State, 
the  act  of  auditor  in  issuing  warrant  thereon  is  purely  ministerial;  Mc- 
Cauley  v.  Brooks,  16  Cal.  42,  reviewing  authorities,  and  affirming,  under 
facts,  right  to  compel,  by  mandamus,  State  controller  to  issue  warrant; 
Weeks  v.  Gamble,  13  Fla.  24,  29,  holding,  where  provision  is  made  by  law 
for  payment  of  salary  of  officer,  drawing  of  warrant  by  controller  is 
ministerial  act  which  may  be  enforced  by  mandamus ;  State  ex  rel.  Fleming 
V.  Crawford,  28  Fla.  476,  14  L.  R.  A.  256,  10  South.  120,  where  Secretary 
of  State  was  compelled  by  mandamus  to  perform  ministerial  duty;  dis- 
senting,  opinion  in  Burkhart  v.  Reed,  2  Idaho,  483,  22  Pac.  6,  majority 
holding  mandamus  will  not  issue  to  compel  Secretary  of  State  to  deliver 
certain  legislative  records  to  the  speaker  of  the  House  of  Representatives 
for  correction;  Bryan  v.  Cattell,  15  lotea,  545,  546,  548,  holding  writ  may 
properly  issue  from  District  Court  to  compel  auditor  of  State  to  issue 
warrant  for  sum  due  officer  as  his  salary;  to  the  same  effect,  Page  v. 
Hardin,  8  B.  Mon.  652,  State  v.  Bordelon,  6  La.  Ann.  70,  and  State  ex  rel. 
New  Orleans  Canal  etc  Co.  v.  Heard,  47  La.  Ann.  1686,  18  South.  748; 
Baker  v.  Johnson,  41  Me.  21,  where  county  treasurer  was  compelled  to 
pay  fees  of  sheriff  and  other  officers  of  the  court,  such  fees  having  been 
allowed  by  the  court ;  State  v.  Elder,  31  Neb.  180, 10  L.  R.  A.  800,  47  N.  W. 
713,  granting  writ  to  compel  speaker  of  House  of  Representatives  to  open 
and  publish  returns  of  general  election ;  Hall  v.  Selectmen,  39  N.  H.  517^  518, 
519,  where  selectmen  of  town  were  required  to  appropriate  and  pay  certain 
money  for  support  of  schools;  Angle  v.  Runyon,  38  N.  J.  L.  409,  holding, 
when  payment  of  specified  sum  to  designated  person  is  directed  by  legis- 
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lature,  the  controller's  duties,  made  necssaiy  to  facilitate  payment,  are 
ministerial;  to  same  effect.  State  ex  reL  Willson  v.  Swain,  60  N.  J.  L.  117, 
30  Atl.  779,  as  to  treasurer's  duties  under  similar  circumstances ;  Gotten  v. 
Ellis,  7  Jones,  550,  where  Governor  of  State  was  compelled  to  make  his 
warrant  in  favor  of  petitioner;  Raleigh  Ry.  Co.  v.  Jenkins,  68  N.  C.  503, 
where,  hy  mandamus.  State  treasurer  was  compelled  to  accept  State  bonds 
in  satisfaction  of  railroad  bonds  held  by  State ;  State  y.  Cardozo,  5  S.  C. 
312,  where  State  treasurer  was  required  to  pay  certain  claims  allowed 
and  ordered  paid  by  legislature ;  Houston  etc.  R.  R.  Co.  v.  Commissioners, 
36  Tex.  407,  408,  411,  412,  where  commissioner  of  land  office  was  compelled 
to  issue  certificates  of  title  to  land  to  which  railroad  company  had  ac- 
quired a  right  under  the  general  laws  of  the  State;  Sessions  v.  Boykin,  78 
Ala.  330,  where  mandamus  was  held  proper  remedy  to  compel  county 
treasurer  to  pay  out  of  a  specified  fund,  as  required  by  statute;  United 
States  ex  rel.  Redfield  v.  Windom,  137  U.  S.  643,  644,  84  U  £d.  814,  815, 
U  Sup.  Ct.  199,  200,  refusing  mandamus  to  compel  Secretary  of  Treasury 
to  deliver  treasury  draft;  Noble  v.  Union  River  R.  R.  Co.,  147  U.  S.  171, 
87  L.  Ed.  125,  13  Sup.  Ct.  272 ;  Litchfield  v.  The  Register,  Woolw.  308,  Fed. 
Cas.  8388,  and  Van  Antwerp  v.  Hulburd,  7  Blatchf .  433,  Fed.  Cas.  16,826, 
as  containing  discussion  as  to  power  of  Federal  courts  to  issue  mandamus 
to  compel  Federal  officials  to  perform  ministerial  acts;  McElrath  v.  Mc- 
intosh, 16  Fed.  Cas.  79,  holding  Federal  courts  have  no  authority  to  enjoin 
the  officers  of  the  government  from  performing  ministerial  acts;  Dudley 
T.  James,  83  Fed.  349,  Black  v.  Auditor,  26  Ark.  239,  Swann  v.  Buck,  40 
Miss.  290,  and  Nougues  v.  Douglass,  7  Cal.  72,  all  arguendo ;  State  v.  Ijatrobe, 
81  Md.  245,  31  Atl.  794,  and  Morton  v.  Green,  2  Neb.  455,  holding  courts 
are  without   jurisdiction   to  interfere   in   controversies   as   to   rights   in 
public  lands,  before  government  has  parted  with  its  title ;  Russell  v.  Ayer, 
120  N.  C.  186,  37  L.  B.  A.  247,  27  S.  E.  133,  Glasscock  v.  Commissioner  of 
Land  Office,  3  Tex.  53,  and  Tabor  v.  Land  Commissioner,  29  Tex.  521,  all 
arguendo;  dissenting  opinion  in  Bledsoe  v.  International  Ry.  Co.,  40  Tex. 
556,560,  564,  575,  593,  595,  majority  holdii^  the  courts  have  no  power  to 
compel  an  officer  of  the  executive  department  to  perform  an  official  duty; 
dissenting  opinion  in  Kuechler  v.  Wright,  40  Tex.  618,  631,  657,  665,  672,' 
685,  where  majority  hold  mandamus  will  lie  to  compel  commissioner  of 
land  office  to  perform  a  mere  ministerial  duty.     (These  two  cases,  in  40 
Tex.,  show  a  decided  difference  of  opinion,  among  the  judges  of  that  State, 
as  to  the  jurisdiction  of  the  District  and  Supreme  Courts  to  compel  officers 
of  the  executive  department  to  perform  their  duties.) 

Distinguished  in  Louisiana  v.  McAdoo,  234  U.  S.  634,  58  L.  Ed.  1509,  34 
Sup.  Ct.  938,  official  judgment  of  Secretary  of  Treasury  as  to  rate  of  duty 
on  importation  of  Cuban  sugar  cannot  be  controlled  by  injunction ;  United 
States  v.  Cortelyou,  30  App.  D.  C.  55,  refusing  mandamus  where  statute 
imposed  upon  Secretary  of  Treasury  duty  of  finding  balance  due  claimant ; 
United  States  v.  Lament,  2  App.  D.  C.  546,  to  determine  whether  proposal 
♦  of  bidder  for  government  work  conforms  to  specifications  requires  exer- 
cifle  of  discretion;  Seymour  v.  South  Carolina,  2  App.  D.  0.  246,  255,  256, 
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mandamus  will  not  lie  to  compel  Commissioner  of  Patents  to  register  trade- 
mark; United  States  v.  Windom,  8  Mackey  (D.  C.))  58,  refusing  mandamus 
to  compel  Secretary  of  Treasury  to  deliver  draft  to  contractor,  where  gov- 
ernment claimed  large  sum  due  for  delay ;  State  of  Mississippi  v.  Durham, 
4  Mackey  (D.  C.),  239,  refusing  mandamus  to  compel  officer  of  Treasury 
Department  to  allow  claim  against  United  States;  United  States  v.  Bout- 
well,  3  McAr.  (D.  C),  177,  refusing  mandamus  to  compel  Secretary  of 
Treasury  to  draw  warrant  upon  Treasurer,  in  absence  of  specific  appro- 
l>riation  to  pay  particular  claim;  Board  of  Trustees  v.  McCrory,  132  Ky. 
92,  21  L.  B.  A.  (N.  8.)  683,  116  S.  W.  327,  refusing  mandamus  to  review 
decision  of  trustees  of  firemen's  pension  fund,  where  statute  made  such 
decision  conclusive;  State  v.  Ansel,  76  S.  C.  405,  11  Ann.  Oaa.  613,  57 
S.  E.  189,  refusing  to  review  on  certiorari  action  of  Governor  in  removing 
dispensary  commission;  dissenting  opinion  in  H.  P.  Cornell  Co.  v.  Barber, 
31  R.  1.  393,  76  Atl.  814,  majority  granting  mandamus  to  town  treasurer 
to  pay  claim  which  had  been  properly  audited  and  allowed;  dissenting 
opinion  in  Ehrlich  v.  Jennings,  78  S.  C.  281,  125  Am.  St.  Bep.  795,  13 
Ann.  Oas.  1166,  58  S.  E.  926,  majority  granting  mandamus  to  State  Treas- 
urer to  exchange  certificate  of  stock  for  coupon  bond,  as  required  by 
statute;  Decatur  v.  Paulding,  14  Pet.  514,  516,  521,  10  L.  Ed.  568,  571, 
where  an  attempt  was  made  to  control  the  Secretary  of  the  Navy  in  official 
matters  within  his  discretion;  Brashear  v.  Mason,  6  How.  102,  12  L.  Ed. 
361,  Secretary  of  Navy  cannot  be  compelled,  by  mandamus,  to  allow  pay 
of  an  officer  of  navy ;  Wilkes  v.  Dinsman,  7  How.  129,  12  L.  Ed.  636,  hold- 
ing an  officer  of  the  navy,  invested  with  discretionary  powers,  cannot  be 
made  answerable  for  any  injury  caused  while  he  was  acting  within  scope 
of  his  authority,  and  not  influenced  by  malice ;  Reeside  v.  Walker,  11  How. 
289,  290,  292,  13  L.  Ed.  700,  701,  affirming  20  Fed.  Cas.  458,  where  man- 
damus was  refused  to  compel  Secretary  of  Treasury  to  enter  a  credit  upon 
books  of  treasury  for  the  amount  of  a  judgment  rendered  against  the 
United  States ;  United  States  v.  Seaman,  17  How.  230,  231,  15  L.  Ed.  227, 
228,  where  mandamus  was  refused,  its  purpose  being  to  control  matter 
left  to  the  discretion  of  an  official;  United  States  v.  Guthrie,  17  How.  304, 
ih  L.  Ed.  106,  holding  Circuit  Court  for  District  of  Columbia  had  no 
power  to  issue  mandamus  commanding  Secretary  of  Treasury  to  pay  a 
judge  his  salary  for  unexpired  term  of  office,  he  having  been  removed  by 
order  of  the  President ;  Mississippi  v.  Johnson,  4  Wall.  499,  18  L.  Ed.  441, 
President  cannot  be  restrained  by  injunction  from  carrying  out  a  law  of 
Congress  alleged  to  be  unconstitutional;  Ex  parte  De  Groot,  6  Wall.  497, 
18  L.  Ed.  888,  holding  mandamus  will  not  lie  from  Supreme  Court  to  re- 
verse judgment  of  court  below,  refusing  mandamus  against  Secretary  of 
Treasury,  commanding  him  to  pay  sum  awarded  relator,  by  Secretary  of 
War,  in  pursuance  of  joint  resolution  of  Congress;  Gaines  v.  Thompson, 
7  Wall.  350,  19  L.  Ed.  64,  holding  the  action  of  the  Secretary  of  the  In< 
terior,  in  canceling  an  entry  for  land,  is  a  matter  resting  in  his  judgment 
and  discretion;  The  Secretary  v.  McGarrahan,  9  W^all.  312,  19  L.  Ed.  583, 
holding  mandamus  to  compel  officials  of  land  office  to  issue  patent  cannot 
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be  sustained;  Koehler  v.  Barin,  25  Fed.  166,  where  injunction  to  restrain 
register  and  receiver  from  allowing  applications  to  enter  certain  lands  was 
denied;  Lane  v.  Anderson,  67  Fed.  566,  where  it  was  sought,  by  injunc- 
tion, to  control  discretion  of  officers  appointed  to  appraise  and  sell  certain 
Indian  lands;  Enterprise  Assn.  v.  Zumstein,  67  Fed.  1007,  37  U.  S.  App.  71, 
refotsing  injunction,  which,  if  granted,  would,  in  effect,  control  postmaster- 
general  in  matter  left  to  his  discretion;  Ex  parte  Echols,  39  Ala.  700,  88, 
Am.  Dec.  751,  where  State  Supreme  Court  refused  to  mandamus  speaker 
of  assembly;  Ex  parte  Thompson,  52  Ala.  99,  where  writ  was  refused  t« 
compel  circuit  judge  to  approve  an  official  bond ;  Freeman  v.  Selectmen  of 
New  Haven,  34  Conn.  416,  holding  mandamus  will  not  issue  to  control 
selectmen  in  their  determination  as  to  qualification  of  an  elector ;  American 
Casualty  Co.  v.  Fyler,«60  Conn.  459,  25  Am.  St.  Bep.  889,  22  Atl.  494, 
where  writ  was  refused  to  compel  insurance  commissioner  to  grant  appli- 
Mint  permission  to  transact  business  within  State;  Towle  v.  State,  3  Fla. 
212,  213^  and  Green  v^  Purnell,  12  Md.  335,  336,  refusing  mandamus  to 
compel  controller  to  allow  a  claim  against  the  StAte;  Jelley  y.  Roberts, 
50  Ind.  7,  where  court  refused  writ  to  compel  a  judge  to  sign  a  particular 
bill  of  exceptions;  State  v.  Burke,  33  La.  Ann.  512,  where  mandamus,  if 
granted,  would  be,  in  effect,  a  judgment  against  the  State  in  a  suit  where 
it  is  made  a  party  without  its  consent;  State  ex  rel.  Hope  v.  Board  of 
liquidation,  42  La.  Ann.  658,  7  South.  710,  holding  court*  has  no  power  to 
compel  an  executive  board  vested  with  discretionary  functions,  to  act; 
Badger  v.  New  Orleans,  49  La.  Ann.  809,  87  L.  B.  A.  542,  21  South.  872, 
ivhere  mandamus  was  refused  to  compel  city  to  place  relator's  claim  on  its 
budget  of  expenses;  Swan  v.  Gray,  44  Miss.  397,  refusing  writ  to  compel 
chancery  clerk  to  approve  an  official  bond;  Brown  v.  Turner,  70  N.  C.  105, 
106,  denying  writ  to  compel  Secretary  of  State  to  deliver  public  laws  to 
petitioner,  who  claimed  to  be  State  printer,  but  whose  right  to  the  office 
was  cdntested;  Commissioner  of  Land  Office  v.  Smith,  5  Tex.  478,  479, 
refusing  mandamus  to  compel  commissioner  of  land  office  to  issue  patent; 
Houston  etc.  Ry.  Co.  v.  Randolph,  24  Tex.  341,  holding  State  treasurer, 
in  his  official  capacity,  cannot  be  compelled  by  mandamus  to  pay  out 
State's  money;  to  same  effect,  Gamer  v.  Worth,  122  N.  C.  257,  29  S.  E. 
366. 

When  mandamus  is  the  proper  remedy  against  public  officers.    Note, 
98  Am.  St.  Rep.  866,  874. 

Power  of  courts  to  enforce  ministerial  duties  of  heads  of  departments. 
Note,  52  L.  R.  A.  (N.  8.)  420. 

Obligation  Imposed  on  President  to  see  laws  faithfully  executed  does  not 
confer  power  to  forbid  their  execution. 

Approved  in  dissenting  opinion  in  United  States  v.  Midwest  Oil  Co., 
236  U.  S.  505,  59  L.  Ed.  694,  35  Sup.  Ct.  309,  majority  holding  that  Presi- 
dent could  make  temporary  order  withdrawing  oil  lands  from  entry. 
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In  England,  writ  of  mandamm  issnea  from  Court  of  SJng'i  Bench,  and  la 
called  a  prerogative  writ,  bnt  la  conaidered  a  writ  of  rigbt. 

Approved  in  Potomac  Oil  Co,  v.  Dye,  10  Cal.  App.  537,  102  Pac.  678, 
granting  mandamus  to  foreign  corporation  to  compel  one  of  its  officers  to 
turn  over  corporate  records;  People  v.  District  Court,  37  Colo.  453.  13 
L.  B.  A.  (N.  S.)  768,  86  Pac.  89,  '90,  District  Courts  could  not,  by  virtue 
of  their  general  jurisdiction,  issue  prerogative  writs;  Dancy  v.  Clark, 
24  App.  D.  C.  497,  use  of  name  of  United  States  is  mere  formality;  People 
v.  Board  of  Trade,  193  111.  588,  62  N.  E.  199,  holding  Supreme  Court  has 
no  original  jurisdiction  to  issue  mandamus  to  compel  Chicago  board  of 
trade  to  reinstate  relator,  whom  it  had  expelled  from  membership;  In  re 
Lauritsen,  99  Minn.  325,  109  N.  W.  409,  election  contest  cannot  be  deter- 
mined in  mandamus  proceedings;  Rawl  v.  McCowi^  97  S.  C.  4,  81  S.  £. 
960,  certiorari  may  be  used  for  enforcement  of  private  rights,  though 
attorney  general  will  not  permit  use  of  name  of  State;  Commonwealth  v. 
Dennison,  24  How.  97,  16  L.  Ed.  726,  but  holdings  the  right  to  writ  and 
power  to  issue  it  is  now  regarded  as  an  ordinary  process  in  cases  to  which 
it  is  applicable;  to  same  effect,  Fisher  v.  City  of  Charleston,  17  W.  Va. 
605 ;.  In  re  Barry,  42  Fed.  118,  Fed.  Cas.  1059,  arguendo ;  136  U.  S.  603, 
84  L.  Ed.  506,  in  discussion  of  nature  of  writ  of  habeas  corpus;  dissenting 
opinion  in  Swift  v.  Richardson,  7  Houst.  356,  358,  359,  32  Atl.  145,  146, 
holding  jurisdiction  to  issue  mandamus  is  derived  from  general  supervisory 
powers  conferred  on  State  Supreme  Court  by  statute;  United  States  v. 
Commissioners,  Morris,  38,  holding  District  Court  for  territory  of  Iowa 
a  proper  court  to  issue  the  writ;  Barnard,  Attorney  General,  v.  Taggart, 
66  N.  H.  367,  368,  29  Atl.  1030,  granting  mandamus  to  compel  president 
of  Senate  to  assume  office  of  Governor  where  office  vacant;  Bradley  v. 
McCrabb,  Dall.  (Tex.)  506,  in  discussion  as  to  office  of  writ;  Fannin 
County  V.  Hightower,  9  Tex.  Civ.  App.  299,  29  S.  W.  190,  where  it  is  held 
Court  of  Civil  Appeals  has  no  power  to  issue  writ  requiring  a  county  judge 
to  try  a  pending  case ;  Clay  v.  Ballard,  87  Va.  789, 13  S.  E.  263,  where  power 
of  State  Supreme  Court  of  Appeals  to  issue  writ  is  affirmed. 

Distinguished  in  State  v.  Summit  Lumber  Co.,  117  La.  644,  42  South. 
196,  Supreme  Court  will  grant  mandamus  to  inferior  court  only  in  exer- 
cise of  wise  discretion. 

Mandamus  is  an  action  or  suit  brought  in  a  court  of  justice  asserting  a  right, 
and  is  prosecuted  according  to  the  forms  of  Judicial  proceedings. 

Approved  in  McCullough  v.  Hicks,  63  S.  C.  545,  41  S.  E.  762,  holding 
State  dourt  cannot  enjoin  enforcement  of  Federal  mandamus  in  case  in 
which  Federal  court  had  jurisdiction  originally;  Hartman  v.  Grecnhow, 
102  U.  S.  675,  26  L.  Ed.  273,  holding  judgment  in  such  proceeding  is  sub- 
ject to  review  the  same  as  in  any  action  at  law;  Louis  v.  Brown  Township, 
109  U.  S.  166,  27  L.  Ed.  898,  3  Sup.  Ct.  94,  holding  proceeding  by  man- 
damus used  to  recover  money  is  subject  to  principles  which  govern  money 
action;  Bright  v.  Farmers'  Canal  etc.  Co.,  3  Colo.  App.  174,  32  Pao.  436, 
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holding  mandamos  is  a  purely  legal,  civil  f)roceeding,  and  no  element  of 
equity  ib  involved;  Barnes  v.  Glide,  117  Cal.  6,  59  Am.  St.  Rep.  156,  48 
Pae.  806,  and  State  v.  School  District,  30  Neb.  527,  27  Am.  St.  Rep.  425,  46 
N.  W.  615,  both  holding  mandamus  proceedings  may  be  barred  by  statute 
of  limitations;  Haymore  v.  Commissioners  of  Tadkin  County,  85  N.  C. 
271,  ruling  similarly;  People  v.  Board  of  Supervisors,  27  Cal.  684,  holding 
general  rules  of  practice  act  apply  in  such  proceedings ;  dissenting  opinion 
in  Riggs  V.  Johnson  County,  6  Wall.  207,  18  L.  Ed.  780,  majority  holding 
it  is  not  a  suit,  but  a  process;  Brown  v.  Crego,  29  Iowa,  323,  in  construing 
State  statute,  which  prescribes  in  what  causes  Circuit  Court  has  jurisdic- 
tion; Lord  V.  Bates,  48  S.  C.  103,  26  S.  E.  216,  holding  State  is  unneces- 
sary party  to  an  application  by  private  citizen  for  writ  of  mandamus; 
dissenting  opinion  in  Henry  v.  State,  87  Miss.  95,  39  South.  884,  Chance 
V.  Temple,  1  Iowa,  200,  and  dissenting  opinion  in  Ex  parte  Holman,  28 
Iowa,  155,  all  arguendo;  Chumasero  v.  Potts,  2  Mont.  260,  261,  262,  264, 
holding  under  laws  of  Montana,  mandamus  proceedings  is  not  a  civil  action. 

Mandamus  to  restore  officer  unlawfully  removed.    Note,  12  Am.  Dec. 
28. 

Law  of  mandamus.    Note,  89  Am.  Dec.  729. 

Mandamus  as  action  or  special  proceeding.    Note,  8  Ann.  Gas.  318. 

Bight  may  be  enforced  by  mandamus  when  no  other 'adequate  remedy  exists. 

Approved  in  Barber  Asphalt  etc.  Co.  v.  Morris,  132  Fed.  955,  67  L.  R.  A. 
761,  66  C.  C.  A.  55,  granting  mandamus  to  command  circuit  judge  to  vacate 
order  staying  proceedings  pending  determination  of  State  court  appeals; 
State  v.  United  States  Exp.  Co.,  95  Minn.  444,  104  N.  W.  557,  denying 
Diandamus  to  compel  express  company  to  receive  package  from  one  en- 
gaged in  lottery  scheme;  In  re  Epley,  10  Okl.  644,  64  Pac.  21,  judgment 
granting  peremptory  mandamus  is  reviewable  on  appeal  same  as  any  other 
law  judgment;  Rider  v.  Brown,  1  Okl.  247,  32  Pac.  342,  better  practice 
is  for  writ  of  mandamus  to  issue  in  name  of  territory  on  relation  of  party 
interested;  Hatch  v.  Bank  of  New  Orleans,  1  Bob.  (La.)  495,  holding 
under  Louisiana  practice  mandamus  may  issue  where  party  has  other 
means  ot  relief,  if  slowness  of  ordinary  forms  are  likely  to  deteat  the 
ends  of  justice;  Co6kbjim  v.  Bank,.  13  La.  Ann.  292,  a  proper  means  to 
compel  bank  oflBcials  to  permit  stockholders  to  examine  books  which  by 
rules  of  corporation  he  has  a  right  to  do ;  State  v.  Dougherty,  45  Mo.  299, 
holding  fact  that  relator  has  remedy  by  action  against  respondent  on  his 
official  bond,  does  not  show  adequate  remedy;  to  same  effect,  State  v. 
Moss,  36  Mo.  App.  447;  Harwood  v.  Marshall,  9  Md.  99,  holding  mandamus 
is  appropriate  remedy  for  a  party  who  claims  title  to  an  office;  Meyer  v. 
Carolan,  9  Tex.  253,  quaere,  whether  writ  will  lie  from  Supreme  Court  to 
clerk  of  District  Court  to  compel  him  to  approve  an  appeal  bond. 

Distinguished  in  Hull  v.  Commissioners  of  Patents,  2  McAr.   (D.  C.) 
108  refusing  mandamus  to  compel  Commissioner  of  Patents  to  allow  patent; 

HI— 22 


12  Pet  524^53  NOTES  ON  U.  S.  REPORTS.  338 

in  view  of  remedy  by  ex  parte  bill  in  equity;  Smyth  v.  Titcomb,  31  Me. 
280,  holding  writ  cannot  be  used  for  review  or  correction  of  judicial  errors ; 
State  V.  Kenney,  9  Mont.  396,  24  Pac.  97,  holding,  under  facts,  relator  had 
plain,  speedy  and  adequate  remedy  by  other  means;  Lord»v.  Supervisors, 
2  Pinn.  555,  holding  mandamus  cannot  be  used  to  compel  supervisors  to 
award  contract  for  building  courthouse,  when,  under  statute  authorizing 
the  building  thereof,  certain  matters  were  left  to  discretion  of  supervisors. 

Authority  to  Issue  wilt  of  mandamus  to  compel  officer  of  the  United  States 
to  perfoim  spedflc  act  required  by  law  is  within  scope  of  Judicial  powers  of 
United  States  under  Constitution. 

Cited  in  Hough  v.  Western  Transportation  Co.,  1  Biss.  429,  Fed.  Cas. 
6724,  holding  Circuit  Court  has  no  power  to  issue  writ  of  mandamus  to 
State  court  for  removal  of  a  cause. 

In  every  well-organized  government,  the  judicial  power  should  be  coeztenr 
sive  with  the  legislative. 

Approved  in  Hoxie  v.  New  York  etc.  R.  Co.,  82  Conn.  357,  17  Ann.  Gas. 
324,  73  Atl.  757,  Congress  did  not  intend  to  authorize  actions  in  State 
courts  under  Employers'  Liability  Act  of  1908;  dissenting  opinion  in 
Luther  v.  Borden,  7  How.  53,  12  L.  Ed.  603,  and  United  States  v.  New 
Bedford  Bridge,  1  Wood.  &  M.  500,  Fed.  Cas.  15,867,  both  arguendo. 

Entire  control  over  the  District  of  Oolumhia  for  every  purpose  of  govern- 
ment is  vested  in  Congress. 

Approved  in  Capital  Traction  Co.  v.  Hof,  174  U.  S.  5,  48  L.  Ed.  874,  19 
Sup.  Ct.  582,  construing  District  of  Columbia  procedure  relating  to  jury 
trials  on  appeal  from  Justices'  Courts;  United  States  v.  William,  4  Cr. 
C.  C.  395,  Fed.  Cas.  16,712,  holding  Congress  has  power  to  carry  into  effect 
its  exclusive  legislation  over  the  district;  United  States  v.  Greiner,  26 
Fed.  Cas.  39,  in  holding  jurisdiction  of  United  States  over  military  reser- 
vations is  exclusive  and  independent  of  State  control. 

By  act  of  Congress,  February  27,  1801,  the  English  common  law  as  in  force 
In  SCaryland  was  adopted  for  the  District  of  Columbia. 

Cited  in  State  v.  Cummings,  33  Conn.  264,  89  Am.  Dec.  209,  in  holding 
certain  acts  committed  within  district  constituted  theft,  it  being  so  at  com- 
mon law;  In  re  Buell,  3  Dill.  118,  Fed.  Cas.  2102,  holding  offense  of  libel 
in  District  of  Columbia  is  an  offense  against  the  United  States,  for  which 
offender  may  be  indicted  as  at  common  law. 

English  Parliament  might  authorize  any  court  to  issue  the  writ  of  man- 
damus. 

Cited  in  People  v.  Green,  68  N.  Y.  300,  holding  it  within  power  of  legis- 
lature to  authorize  the  Court  of  Common  Pleas  for  county  of  New  York 
to  issue  writ* 
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Coomion  Uw  luw  not  been  adopted  by  the  United  Statee  as  a  system  ap- 
plicable to  tbe  States  generally. 

Approved  in  Hartford  Fire  Ins.  Co.  v.  Erie  R.  Co.,  172  Fed.  904,  State 
statute  permitting  assignment  of  cause  of  action  for  tort  is  applicable  to 
case  in  Federal  court ;  United  States  v.  Garlinghouse,  4  Ben.  206,  Fed.  Cas. 
15,189,  holding  where  common-law  right  is  asserted,  we  must  look  to  law 
of  State  in  which  controversy  arose;  to  same  effect.  In  re  Barry,  42  Fed. 
127,  Fed.  Cas.  1059,  136  U.  S.  617,  84  L.  Ed.  510;  Gatton  v.  Chicago,  R.  I. 
&  P.  Ry.  Co.,  95  Iowa,  134,  135,  28  L.  R.  A.  563,  564,  63  N.  W.  596,  597, 
holding  overcharges  for  freight  on  interstate  shipments,  made  prior  to  the 
Interstate  Commerce  Act,  cannot  be  recovered;  Bray  v.  United  States,  1 
N.  M.  4,  holding  territorial  courts  have  only  such  jurisdiction  as  is  con- 
ferred on  them  by  statute;  In  re  Wong  Kim  Ark,  71  Fed.  385,  and  United 
States  v.  Bedford  Bridge,  1  Wood.  &  M.  408, 448,  Fed.  Cas.  15,867,  arguendo. 

Extent  of  adoption  of  common  law.  Note,  Ann.  Gas.  191SE,  1236, 
1239,  1241. 

Under  fourteenth  section  of  judiciary  act  power  is  conferred  on  Supreme 
Court  to  issue  mandamus  to  compel  inferior  courts  to  proceed  to  final  Judgment 
or  decree. 

Approved  in  Ex  parte  Moran,  144  Fed.  596,  upholding  jurisdiction  of 
Circuit  Court  of  Appeals  to  issue  habeas  corpus  to  determine  power  of 
Oklahoma  court  to  imprison  one  convicted  of  capital  crime ;  Barber  Asphalt 
etc.  Co.  V.  Morris,  132  Fed.  952,  67  L.  R.  A.  761,  66  C.  C.  A.  55,  granting 
mandamus  to  compel  circuit  judge  to  vacate  order  staying  proceedings 
pending  determination  of  State  court  appeals;  Knickerbocker  Ins.  Co.  v. 
Comstock,  16  Wall.  270,  21  L.  Ed.  498,  argnendq ;  United  States  v.  Boutwell, 
17  Wall.  609,  21  L.  Ed.  722,  in  holding  Supreme  Court  can  only  issue  writ  in 
exercise  of  its  appellate  jurisdiction. 

Right  of  State  to  authorize  entry  of  personal  judgment  on  service 
of  process  on  resident  outside  of  State  limits.  Note,  Ann.  Gas. 
1912D,  697. 

Original  jurisdiction  of  court  of  last  resort  in  mandamus.  Note,  68 
L.  B.  A.  834,  835,  836,  847,  848. 

Superintending  control  and  supervisory  jurisdiction  over  inferior  sub- 
ordinate tribunal.    Note,  61  L.  B.  A.  35,  104. 

No  court  can,  in  common-law  proceedings,  exercise  jurisdiction  over  a  party, 
unless  lie  shall  voluntarily  appear,  or  is  found  within  court's  jurisdiction,  so  as 
to  IM  served  with  process. 

Approved  in  Kibbler  v.  St.  Louis  etc.  R.  Co.,  147  Fed.  880,  foreign  cor- 
X)oration  is  not  suable  in  Federal  court  in  State  unless  it  does  business  in 
some  one  of  the  counties  within  territorial  jurisdiction  of  such  court; 
Caldwell  v.  Armour,  1  Penne.  (Del.)  550,  43  Atl.  519,  holding  no  court 
can  exercise  jurisdiction  over  party  unless  he  voluntarily  appear  or  is 
found  within  jurisdiction;  Aikmann  v.  Sanderson  &  Porter,  122  La.  267, 
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47  South.  601,  citation  cannot  be  legally  served  upon  business  represen- 
tative or  beyond  limits  of  State;  Mexican  Central  Ry.  Co.  v.  Pinkney,  149 
U.  S.  209,  37  L.  Ed.  705,  13  Sup.  Ct.  865,  holding  provisions  of  Texas  stat- 
utes, which  give  to  a  special  appearance  made  to  challenge  court's  juris- 
diction, force  and  effect  of  general  appearance,  are  not  binding  on  Federal 
courts  sitting  in  that  State ;  Hardenberg  v.  Ray,  13  Sawy.  161,  33  Fed.  814, 
holding  defendant  by  appearJEince  waives  right  to  be  sued  in  district  of  his 
residence. 

Oircnlt  Court  for  District  of  Columbia  has  been  endowed  by  Congress  with 
the  whole  judicial  power,  and,  therefore,  this  court  has  Jurisdiction  to  Issue 
mandamus  to  Federal  officials. 

Approved  in  McDaid  v.  Territory,  1  Okl.  97,  30  Pac,  440,  upholding  ter- 
ritorial District  Court's  jurisdiction  to  issue  mandamus  to  compel  town- 
site  trustees  to  execute  deed  ^o  party  whom  they  have  decided  is  entitled 
to  same;  Chumasero  v.  Potts,  2  Mont.  252,  291,  292,  in  discussion  as  to 
whether  Montana  territorial  courts  have  jurisdiction  to  issue  mandamus. 

Circuit  Court  for  the  District  of  Columbia  Is  a  court  of  original  jurisdiction, 
and  has  power  to  issue  writ  of  mandamus  against  officers  of  the  Federal  govern- 
ment In  appropriate  cases. 

Cited  in  United  States  v.  Schurz,  102  U.  S.  393,  394,  26  L.  Ed.  170,  171, 
holding  Supreme  Court  of  District  of  Columbia  may  issue  writ  of  man- 
damus in  cases  where  by  principles  of  common  law  the  petitioner  is  en- 
titled to  it ;  United  States/  v.  Burdick,  1  Dak.  Ter.  140,  46  N.  W.  572,  hold- 
ing •territorial  District  and  Supreme  Courts  may  grant  writ  of  habeas 
corpus  in  all  cases  where  grantable  by  courts  of  District  of  Columbia. 

Distinguished  in  United  States  v.  Virginia-Carolina  Chemical  Co.,  163 
Fed.  67,  upon  indictment  for  conspiracy  in  restraint' of  trade,  court  may 
issue  process  to  another  State  to  bring  before  it  cor|)oration  defendants. 

Removal  of  causes  from  State  to  Federal  courts.    Note,  12  Am.  Itep. 
547. 

Circuit  Courts  have  only  such  jurisdiction  as  is  conferred  on  them  by  Coii- 
gress,  and  power  to  issue  mandamus  to  United  States  officials  has  not  beiui 
granted. 

Cited  in  Sheldon  v.  Sill,  8  How.  449,  12  L.  Ed.  1151,  holding  act  of  Con- 
gress restraining  Circuit  Courts  from  taking  cognizance  of  suit  to  recover 
contents  of  chose  in  action  brought  by  assignee,  when  original  holder 
could  not  have  maintained  suit,  is  not  inconsistent  with  section  in  Consti- 
tution providing  judicial  power  of  United  States  extends  to  all  contro- 
versies between  citizens  of  different  States;  Assessor  v.  Osbomes,  9  Wall. 
575,  19  L.  Ed.  751,  holding  it  necessary  to  allege  jurisdictional  facts  in 
pleadings ;  Sewing  Machine  Cases,  18  Wall.  577,  21  L.  Ed.  919,  holding  it 
necessary  to  look  to  acts  of  Congress  for  powers  of  Circuit  Courts;  Ex 
parte  Van  Orden,  3  Blatchf.  169,  Fed.  Cas.  16,870,  holding  power  of  Circuit 
Courts  to  issue  writs  of  certiorari  must  be  conferred  by  Congress;  Prentiss 
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V.  Elsworth,  19  Fed.  Cas.  1283,  holding  Circuit  Court  cannot  entertain 
bill,  the  purpose  of  which  is  to  obtain  a  decree  compelling  the  issuance 
of  a  patent;  In  re  Barry,  42  Fed.  120,  121,  122,  123,  126,  136  U.  S.  607, 
608,  609,  611,  615,  34  L.  Ed.  507,  608,  510,  Fed.  Cas.  1059,  holding  Circuit 
Courts  have  not,  as  incident  to  their  constitution  as  such,  any  conlbon-law 
jurisdiction;  In  re  Cilley,  58  Fed.  978,  in  holding  right  Jo  remove  cause  to 
Federal  courts  is  not  given  by  the  Constitution ;  State  v.  Trustees  of  Uni- 
versity, 65  N.  C.  718,  holding  Circuit  Courts  have  no  jurisdiction  of  cause 
in  which  a  State  is  plaintiff  and  its  own  citizens  defendant;  Riggs  v. 
Johnson  County,  6  Wall.  198,  18  L.  Ed.  777,  Bath  County  v.  Amy,  13  Wall. 
249,  20  L.  Ed.  541 ;  Heine  v.  Levee  Commissioners,  19  Wall.  660,  22  L.  Ed. 
226,  Lyell  v.  Supervisor,  6  McLean,  456,  Fed.  Cas.  8618,  and  Wheeling 
V.  Mayor,  1  Hughes,  94,  Fed.  Cas.  17,502,  all  affirming  that  the  power  of 
Circuit  Court  to  issue  writ  of  mandamus  is  confined  exclusively  to  those 
cases  in  which  it  may  be  necessary  to  the  exercise  of  its  jurisdiction, 
already  otherwise  acquired;  to  same  effect.  United  States  v.  Judges,  85 
Fed.  179,  56  U.  S.  App.  35,  36,  United  States  v.  Addison,  22  How.  183, 
16  L.  Ed.  305,  and  United  States  v.  Plumer,  3  Cliff.  61,  Fed.  Cas.  16,056 ; 
State  V.  Curtis,  35  Conn.  383,  95  Am.  Dec.  268,  United  States  v.  New  Bed- 
ford Bridge,  1  Wood.  &  M.  438,  Fed.  Cas.  15,867,  In  re  Metzger,  17  Fed. 
Cas.  234,  and  United  States  v.  Shaw,  39  Fed.  433,  8  L.  E.  A.  232,  all 
ai^endo. 

Modified  in  Louisiana  v.  Jumel,  107  U.  S.  762.  763,  27  L.  Ed.  466,  2 
Sup.  Ct.  170,  171,  suggesting  that  since  act  of  March  3,  1875,  Circuit 
Courts  have  jurisdiction  on  first  instance  to  issue  mandamus  to  compel 
performance  of  purely  ministerial  acts. 

Wliere  statute  is  adopted  by  reference,  such  adoption  has  always  been  eon- 
lidered  as  referring  to  the  law  existing  at  the  time  of  adoption,  and  it  is  not 
affected  by  subsequent  legislation. 

Approved  in  Ex  parte  Anderson,  46  Tex.  Cr.  399,  81  S,  W.  987,  city 
court  has  no  jurisdiction  to  try  accused  for  violation  of  State  penal  stat- 
ute ;  dissenting  opinion  in  Blair  v.  Morgan,  59  S.  C.  68,  37  S.  £.  50,  majority 
holding  23  Stat.  31  does  not  amend  procedure  as  to  enforcement  of  agri- 
cultural liens  but  refers  only  to  attachments;  In  re  Heath,  144  U.  S.  94, 
36  L.  Ed.  359,  12  Sup.  Ct.  616,  holding  the  adoption  in  a  local  law  of  the 
provisions  of  a  general  law  does  not  carry  with  it  the  adoption  of  changes 
afterward  made;  United  States  v.  New  Bedford  Bridge,  1  Wood.  &  M. 
459,  Fed.  Cas.  15,867,  as  to  admiralty  rules,  adopted  from  foreign  cddes; 
Culver  V.  People,  161  111.  97,  43  N.  E.  814,  and  University  Regents  v. 
Auditor,  109  Mich.  137,  66  N.  W.  957,  holding  where  act  provides  for  pay- 
ment of  interest  on  the  university  fund,  the  legal  rate  of  interest  is  im- 
plied, and  this  rate  is  not  changed  by  subsequent  lowering  of  legal  rate; 
Postal  Tel.  Co.  v.  Southeiai  Ry.  Co.,  89  Fed.  194,  and  Cross  v.  Burke,  146 
U.  S.  87,  36  L.  Ed.  898,  13  Sup.  Ct.  23,  both  arguendo. 

Effect  upon  adopting  statute  of  amendment  or  repeal  of  adopted  stat- 
ute.   Note,  9  Ann.  Oas.  303.  ^ 
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OongresB  may  confer  on  Federal  judiciary  power  to  mandamiu  ezecutiTe 
oAcen  of  the  government  to  enforce  performance  of  mere  ministerial  acts. 

Approved  in  United  States  v.  Lake  Shore  etc.  Ry.  Co.,  197  U.  S.  542, 
49  L.  Ed.  871,  25  Sup.  Ct.  538,  Circuit  Court  has  no  jurisdiction  over 
orig^nA  proceeding  by  mandamus  to  compel  interstate  carrier  to  make 
report  which  int^tate  commerce  commission  is  authorized  by  commerce 
act  to  require;  Tennessee  Ry.  Co.  v.  Moore,  36  Ala.  381,  384,  385,  holding 
mandamus  will  lie  to  compel  performance  by  Governor  of  State  of  a 
ministerial  duty,  when  no  action  for  damages  would  afford  adequate 
redress ;  to  same  effect,  Harpending  v.  Haight,  39  Cal.  210,  2  Am.  Rep.  445 ; 
Pacific  Ry.  Co.  v.  Qovemor,  23  Mo.  360,  66  Am.  Dec  677,  holding  man- 
damus may  issue  to  Qovernor  from  State  Supreme  Court,  when  Constitu- 
tion gives  court  power  to  issue  writ  and  makes  no  exceptions;  Chumasero 
V.  Potts,  2  Mont.  256,  holding  territorial  courts  may  mandamus  Governor 
to  compel  him  to  perform  the  ministerial  act  of  canvassing  the  vote; 
dissenting  opinion  in  People  v.  Morton,  156  N.  T.  152,  66  Am.  St.  Rep. 
555,  41  L.  R.  A.  237,  and  50  N.  E.  796,  majority  holding  courts  have  no 
power  to  issue  mandamus  to  Governor  to  compel  his  performance  of  au 
official  duty;  Bonner  v.  State,  7  Ga.  482,  and  Slack  v.  Jacob,  8  W.  Va.  662, 
both  arguendo ;  Low  v.  Towns,  8  Ga.  370,  holding  for  political  reason,  the 
chief  magistrate  of  State  cannot  be  compelled,  by  mandamus,  to  perform 
ministerial  acts;  State  v.  Board  of  Inspectors,  6  Lea,  21,  doubting  whether 
State  Supreme  Court  can  by  mandamus  compel  Governor  to  perform 
ministerial  duties. 

Right  of  action  against  public  officers.    Note,  1  E.  E.  0.  828. 

9 

"Cognizable"  as  used  in  the  Judiciary  acts  means  "triable,"  or  placed  under 
Jurisdiction. 

Cited  in  United  States  v.  New  Bedford  Bridge,  1  Wood.  &  M.  451,  Fed. 
Cas.  15,867,  arguendo. 

A  right  litigated  between  parties  in  a  court  of  Justice  is  a  "suit." 

Cited  in  Upshur  County  v.  Rich,  135  U.  S.  474,  34  L.  Ed.  199,  10  Sup.  Ct. 
663,  Clark  v.  Sohier,  1  Wood.  &  M.  372,  Fed.  Cas.  2835,  reaffirming  rule; 
In  re  Chicago,  64  Fed.  898,  holding  assessment  proceeding  for  municipal 
impi:ovement,  not  a  suit  within  meaning  of  act  for  removal  of  causes. 

Meaning  of  word  "case"  as  used  in  sense  of  "action"  or  "proceeding/* 
Note,  21  Ann.  Cas.  670. 

King  originally  sat  in  person  in  Court  of  King's  Bench. 

Cited  in  New  York  Foundling  Hospital  v.  Gatti,  203  U.  S.  439,  51  L.  Ed. 
259,  27  Sup.  Ct.  53,  as  to  power  of  courts  of  equity  over  guardianship  of 
infants. 

Liability  of  public  officer  for  costs.    Note,  Ann.  Gas.  1915D,  566. 

Miscellaneous.  Cited  in  dissenting  opinion  in  Tampa  Waterworks  Co. 
V.  Tampa,  199  U.  S.  247,  60  L.  Ed.  176,  26  Sup.  Ct.  23,  majority  holding 
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provision  of  State  Constitution  giving  legislature  full  power  to  correct 
abuses  and  prevent  excessive  charges  is  self -executing  to  extent  that  con- 
tracts made  after  its  passage  are  subject  to  possibility  of  exercise  of  such 
power;  Decatur  v.  Paulding,  14  Pet.  601,  602,  603,  605,  606,  607,  608,  609, 
610,  611,  10  L.  Ed.  610,  611,  612,  613,  614,  615,  616,  617;  Holmes  v.  Jenni- 
son,  14  Pet.  566,  10  L.  Ed.  592,  and  dissenting  opinion  in  Hammond  v. 
People,  32  111.  465,  83  Am.  Dec.  292,  as  authority  for  holding  writ  of  error 
will  lie  from  order  of  Circuit  Court,  awarding  a  peremptory  mandamus; 
Grignon  v.  Astor,  2  How.  338,  11  L.  Ed.  291,  where  jurisdiction  is  defined ; 
In  re  Bogart,  2  Sawy.  401,  Fed.  Cas.  1696,  Le  Roy  v.  Clayton,  2  Sawy. 
499,  Fed.  Cas.  8268,  Holmes  v.  Oregon  R.  R.  Co.,  7  Sawy.  386,  9  Fed.  233, 
and  Bush  v.  Glover,  47  Ala.  174,  as  bearing  on  same  subject;  Kendall  v. 
Stokes,  3  How.  795,  11  L.  Ed.  835,  as  authority  for  holding  public  officer 
Is  liable  in  action  for  damages  for  refusing  or  neglecting  to  perform  his 
ministerial  duties;  United  States  v.  Schurz,  102  U.  S.  408,  26  L.  Ed.  219, 
and  Trinidad  Paving  Co.  v.  Robinson,  52  Fed.  349,  as  instance  where  pre- 
vailing party  in  mandamus  proceedings  was  allowed  his  costs;  State  v. 
Brewer,  61  Ala.  324;  Echols  v.  Tate,  53  Ark.  15,  13  S.  W.  ^,  and  Skeen 
V.  Monkeimer,  21  Ind.  4,  not  in  point;  People  v.  Peason,  2  Scam.  204, 
SS  Am.  Dec.  448,  as  an  instance  where  mcuidamus  was  issued  by  Supreme 
Court;  State  v.  Qibson,  36  Ind.  392,  10  Am.  Bep.  44,  and  Cory  v.  Carter, 
48  Ind.  334,  17  Am.  Rep.  743,  not  in  point;  County  of  Yalabusha  v.  Carbry, 
3  Smedes  &  M.  547,  and  Arthur  v.  Adam,  49  Miss.  410,  as  to  decision 
of  competent  tribunal  being  conclusive ;  Frasher  v.  State,  3  Tex.  App. 
267,  SO  Am.  Rep.  133,  and  J.  S.  Keator  Lumber  Co.  v.  St.  Croix  Co.,  72 
Wis.  96,  7  Am.  St.  Rep.  869,  38  N.  W.  542,  not  in  point;  Ex  parte  Vallan- 
dingham,  1  Wall.  252,  17  L.  Ed.  693,  as  to  rule  for  construction  of  clause  in 
Constitution  conferring  original  jurisdiction  on  Supreme  Court. 

12  Pet.  664-656^  9  L.  Ed.  1232,  UNITED  STATES  ▼.  DELESPINE'S  HEIRS. 

Copy  of  certifled  copy  of  Spanish  land  grant  may  be  admitted  as  evidence 
to  prove  grant,  when  the  original  copy  has  been  destroyed,  and  the  second  copy 
is,  therefore,  the  best  evidence  obtainable. 

Cited  in  United  States  v.  Wiggins,  14  Pet.  346,  10  L.  Ed.  487,  as  approv- 
ing rule  tbat' certified  copy  of  Spanish  grant  is  admissible  to  prove  grant; 
Lavergne's  Heirs  v.  Elkins,  17  La.  229,  where  copy  of  grant  was  admitted 
to  prove  same;  Texas  etc.  Ry.  Co.  v.  Jarvis,  69  Tex.  539,  7  S.  W.  216, 
arguendo. 

Distinguished  in  Sullivan  v.  Richardson,  33  Fla.  97,  14  South.  703,  where 
pap>er  oiiered  as  evidence  was  original  and  not  copy;  State  v.  Cardinas, 
47  Tex.  288,  holding  a  copy  of  a  copy  is  not  admissible  as  evidence,  nor  is 
a  copy  duly  authenticated  by  an  alcalde  of  a  title  exhibited  to  him,  but 
not  forming  part  of  archives  of  his  office. 
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12  Pet.  657-764,  9  L.  Ed.  1233^  RHODE  ISLAND  ▼.  UAaSACBUSBTTS. 

JurlBdictioB  iB  the  power  to  hear  and  detezmine  the  subject  matter  In  con- 
troversy between  iiartles  to  a  suit;  to  adjudicate  or  exercise  any  Judicial  power 
over  them.  ' 

Approved  in  Nielsen  v.  Oregon,  212  U.  S.  320,  53  L.  Ed.  530,  29  Sup.  Ct. 
383,  State  of  Oregon  cannot,  by  virtue  of  its  concurrent  jurisdiction  over 
Columbia  River,  make  operation  of  purse-net  criminal  within  State  of 
Washington;  Wedding  v.  Meyler,  192  U.  S.  584,  48  L.  Ed.  575,  24  Sup.  Ct. 
324,  holding  under  Virginia  compact  of  1789,  and  act  of  Congress,  1  Stat. 
189,  making  Kentucky  a  State,  Indiana  has  concurrent  jurisdiction  includ- 
ing right  to  serve  process  with  Kentucky  on  Ohio  River,  opposite  its 
shores  below  high-water  mark;  Columbia  River  Packers'  Assn.  v.  Mc- 
Gowan,  172  Fed.  996,  both  Oregon  and  Washington  have  jurisdiction  of 
floating  structures  used  in  connection  with  fish-nets  on  Columbia  River; 
Marin  Water  &  Power  Co.  v.  Railroad  Commission,  171  Cal.  712,  154  Pac. 
866,  railroad  commission  exercises  judicial  power  in  fixing  compensation 
to  be  paid  owners  of  public  utility  property  condemned  by  municipal  water 
district ;  Blak^  v.  Nesbet,  144'  Fed.  283,  fact  that  defendant  claims  as  his 
own  money  admitted  to  have  been  paid  to  him  by  bankrupt  within  four 
months  of  bankruptcy,  on  ground  that  payment  was  made  to  him  as  cred- 
itor, does  not  affect  bankruptcy  court's  jurisdiction  in  suit  by  trustee  to 
recover  money  as  preference  to  issue  injunction  against  disposing  of  same; 
Dahlgren  v.  Superior  Court,  8  Cal.  App.  626,  97  Pac.  683,  certiorari  does 
not  lie  to  review  order  appointing  stranger  special  administrator;  Central 
Pac.  R.  R.  Co.  V.  Board  of  Equalization,  1  Cal.  Unrep.  463,  refusing  cer- 
tiorari as  to  action  of  board  of  equalization  upon  assessments;  Wilson  v. 
Atlanta  etc.  Ry.  Co.,  116  Ga.  181,  41  S.  E.  704,  holding  whether  or  not 
court  in  which  declaration  has  been  filed  and  served  has  jurisdiction  to 
dispose  of  case  on  merits  is  for  itself  to  determine  and  not  for  that  of 
another  court  in  which  same  subject  is  litigated  by  same  parties;  O'Connor 
V.  Board  of  Trustees  of  Firemen's  Pension  Fund,  247  111.  58,  93  N.  E.  125, 
Circuit  Court  could  review  by  mandamus  action  of  trustees  of  firemen's 
pension  fund;  Franklin  Union  v.  People,  220  111.  366,.  110  Am.  St.  Rep. 
248,  77  N.  E.  180,  it  is  no  defense  to  contempt  proceedings  for  violation 
of  injunction  that  injunction  is  broader  than  justified  by  bill;  O'Brien  v. 
People,  216  111.  363,  108  Am.  St.  Rep.  219,  75  N.  E.  112,  defects  in  bill  to 
enjoin  strikers  do  not  affect  jurisdiction  when  defendants  served  but 
did  not  appear;  Chicago  Title  etc.  Co.  v.  Brown,  183  111.  45,  55  N.  E.  633, 
holding  judgment  of  probate  court  admitting  will  to  probate  not  being 
void  because  of  fact  not  appearing  on  face  of  will  that  one  of  witnesses 
was  ndt  credible  is  not  subject  to  collateral  attack;  State  v.  Cox,  87  Ohio 
St.  333,  101  N.  E.  139,  exceptions  to  order  quashing  indictment  held  to 
present  judicial  question;  Parker  v.  Lynch,  7  Okl.  647,  56  Pac.  1087, 
applying  rule  in  action  to  declare  patentee  who  was  entryman  at  time 
of  filing  of  contest,  a  trustee ;  Ex  parte  Wade,  2  Okl.  Cr.  105,  100  Pac.  37, 
District  Court  can  only  refer  indictment  for  misdemeanor  to  court  having 
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jurisdiction;  State  v.  Smith,  29  B.  I.  522,  72  Atl.  714,  insufficiency  of 
ciiminal  complaint  not  jurisdictional  defect;  Sperry  v.  Sanders,  50  W.  Va. 
74,  40  S.  £.  32lB,  holding  in  chancery  suit  to  enforce  lien  of  judgment 
uiwn  real  estate.  Circuit  Court  has  jurisdiction  to  determine  whether  or 
not  such  judgment  is  valid,  although  it  may  be  void  on  its  face ;  Johnston 
V.  Hunter,  50  W.  Va.  54,  40  S.  E.  449,  holding  prohibition  does  not  lie 
to  restrain  justice  of  peace  from  trying  cause  without  his  district  where 
he  makes  his  process  returnable  outside  of  his  district;  Biggs  v.  Johnson 
County,  6  Wall.  187,  18  L.  Ed.  773,  holding  further,  power  to  render  judg- 
ment includes  power  to  enforce  same  by  proper  process;  United  States 
?.  Crawford,  47  Fed.  566,  where  cause  was  dismissed  for  want  of  juris- 
diction over  subject  matter;  Ex  parte  Maxwell,  37  Ala.  363,  79  Am.  Dec. 
63,  holding  failure  of  administrator  to  give  bond  as  required  by  order 
appointing  him,  renders  grant  of  administration  voi4able  only;  Ex  parte 
Hill,  38  Ala.  452,  where  prohibition  issued  to  prevent  probate  court  from 
proceeding  in  cause  where  it  had  no  jurisdiction;  Lamar  v.  Gunter,  39 
Ala.  334,  where  chancery  decree  for  sale  of  lands  of  an  estate  was  held 
void,  for  want  of  jurisdiction  as  to  certain  heirs,  who  were  not  notified 
of  proceedings;  Fleming  v.  Johnson,  26  Ark.  436,  upholding  power  of 
probate  court  to  order  guardian's  sale  of  realty  at  public  or  private  sale; 
Bassick  Mining  Co.  v.  Schoolfield,  10  Colo.  51,  14  Pac.  67,  holding  court 
had  no  jurisdiction  to  decree  a  lien  on  property  on  which  lien  was  not 
asked  in  petition;  People  v.  Seelye,  146  111.  221,  32  N.  E.  467,  where  the 
jurisdiction  of  probate  courts  is  defined;  Lautz  v.  Maffett,  102  Ind.  28, 
26  N.  E.  196,  and  Tucker  v.  Sellers,  130  Ind.  520,  30  N.  E.  533,  holding 
where  there  is  jurisdiction  the  judgment  of  court  cannot  be  attacked  cd- 
laterally;  People  v.  Sturtevant,  9  N.  Y.  266,  69  Am.  Dec.  638,  ruling  simi- 
larly ;  Quarl  v.  Abbett,  102  Ind.  239,  62  Am.  Bep.  666,  1  N,  E.  479,  holding 
jurisdiction  to  hear  and  determine  a  cause  gives  power  to  determine  all 
questions  involved  in  controversy;  Oliver  v.  Biley,  92  loiya,  26,  60  N.  W. 
181,  holding  if  petitioner  states  such  a  case  in  his  petition  that  on  de- 
murrer court  would  render  judgment  in  his  favor,  it  isjin  undoubted  case 
of  jurisdiction;  Reed  v.  City  of  Muscatine,  104  Iowa,  184,  73  N.  W.  579, 
holding  if  court  has  jui;isdiction  of  general  subject,  objection  that  it  has 
not  jurisdiction  of  particular  case  cannot  be  first  raised  on  appeal;  Mellor 
T.  Gillmore,  33  La.  Ann.  1405,  an  appeal  having  been  taken  from  a  ruling 
of  court  that  it  did  not  have  jurisdiction  to  try  cause,  the  appellate  court 
can  only  pass  on  question  decided  in  lower  court,  and  not  on  other  issues 
of  case;  Babb  v.  Bruere,  23  Mo.  App.  606,  Borden  v.  State,  11  Ark.  544, 
54  Am.  Dec.  235,  Bitter  v.  Kunkle,  39  N.  J.  L.  262,  Fisher  v.  Hepburn, 
48  N.  Y.  52,  and  Vaughn  v.  Congdon,  56  Vt.  127,  all  reaflBrming  rule; 
Bisley  v.  Phenix  Bank,  83  N.  Y.  337,  88  Am.  Bep.  483,  holding  where  court 
is  authorized  by  statute  to  entertain  jurisdiction  in  a  particular  case  only, 
if  it  undertakes  to  exercise  same  in  a  case  to  which  statute  has  no  appli- 
cation, it  acquires  no  jurisdiction ;  Banton  v.  Wilson,  4  Tex.  404,  holding  if 
the  court  can  act  on  any  subject  of  the  petition  it  acquires  jurisdiction; 
Ex  parte  Degener,  30  Tex.  App.  574,  17  S.  W.  1113,  holding  relator  in 
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habeas  corpus  proceedings  entitled  to  discharge  when  he  was  held  tinder 
judgment  which  court  had  not  jurisdiction  to  impose;  Nashville  Ry.  Co.  v. 
Taylor,  86  Fed.  171,  In  re  Bogart,  2  Sawy.  401,  Fed.  Cas.  1596,  Le  Roy 
V.  Clayton,  2  Sawy.  499,  Fed.  Cas.  8268,  Holmes  v.  Oregon  &  C.  Ry.  Co.,  7 
Sawy.  386,  9  Fed.  233,  Decatur  v.  Paulding,  14  Pet.  600,  10  L.  Ed.  609, 
all  ai^endo;  Grignon  v.  Astor,  2  How.  338,  11  L.  Ed*  291,  in  collection  of 
cases  defining  jurisdiction;  Romaine  v.  Union  Ins.  Co.,  28  Fed.  627,  as 
containing  discussion  of  peculiarities  of  Federal  courts  in  the  matter  of 
taking  objection  to  jurisdiction  therein;  Board  of  Commissioners  v. 
Markle,  46  Ind.  110,  Jackson  v.  Smith,  120  Ind.  622,  22  N.  E.  431,  Cooper 
V.  Sunderland,  3  Iowa,  132,  66  Am.  Dec.  63.  Opinion  of  Judges,  Appendix, 
44  Me.  571,  and  Sheldon  y.  Newton,  3  Ohio  St;  499,  all  arguendo. 

Distinguished  in  Boston  Towboat  Co.  v.  John  H.  Sesnon  Co.,  199  Fed. 
447,  in  action  brought  by  corporation  which  had  lost  capacity  to  sue,  de- 
fendant might  plead  counterclaim;  Ellison  v.  State,  125  Ind.  496,  24  N.  £. 
741,  holding  the  power  conferred  on  certain  courts  to  proceed  by  inquisi- 
tion in  cases  of  violation  of  criminal  laws  was  not  in  exercise  of  juris- 
diction; Palmer  v.  Oakley,  2  Doug.  (Mich.)  489,  47  Am.  Dec.  66,  holding 
decree  of  probate  court  may  be  collaterally  impeached  by  showing  person 
affected  by  it  was  entitled  to  be  cited  to  appear,  and  that  he  was  not  so 
cited. 

Exercise  of  any  judicial  power  over  the  parties  to  a  suit  is  an  exercise  of 
jurisdiction. 

Cited  in  Dcquindre  v.  Williams,  31  Ind.  456,  holding  when  a  court  of 
superior  jurisdiction  has  decided  that  it  has  jurisdiction  of  a  cause  and 
power  to  act,  and  does  act,  the  matter  cannot  be  questioned  collaterally; 
Watson  V.  Lumley,  33  Ind.  495,  where  party  having  sworn  falsely  before 
a  board  having  jurisdiction  of  subject  matter  was  held  guilty  of  perjury; 
Bucky  V.  Willard,  16  Fla.  332,  and  Ney  v.  Swinney,  36  Ind.  456,  both 
arguendo ;  Coolman  v.  Fleming,  82  Ind.  123,  and  Buffalo  &  S.  L.  R.  R.  Co. 
V.  Erie  Co.,  48  N.  Y.  98,  holding  jurisdiction  is  a  subject  which  relates 
to  the  power  of  the  court. 

An  objection  to  jurisdiction  on  account  of  manner  in  whicli  defendant  is 
brought  into  court  is  waived  by  appearance,  but  not  an  objection  going  to  power 
of  court  over  parties  or  subject  matter. 

Approved  in  Alabama  etc.  School  v.  Addler,  144  Ala.  557,  42  South.  117, 
under  constitutional  provision  that  State  cannot  be  sued,  judgment 
against  Alabama  Girls'  Industrial  School  is  against  State,  and  void  for 
want  of  jurisdiction,  and  failure  of  defendant  to  claim  immunity  is  not 
waiver;  Woodmont  Assn.  v.  Town  of  Milford,  85  Conn.  523,  524,  84  Atl. 
310,  jurisdiction  of  special  tribunal  with  limited  powers  must  appear  in 
record ;  Dred  Scott  v.  Sandf ord,  19  How.  473,  15  L.  Ed.  729,  holding  where 
cause  is  brought  before  Supreme  Court  on  appeal  it  may  look  into  juris- 
diction of  Circuit  Court,  even  though  question  be  not  presented  by  writ  of 
error;  Van  Antwerp  v.  Hulburd,  7  Blatchf.  441,  Fed.  Cas.  16,826,  holding 
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if  it  appear  that  conrt  has  no  jurisdiction  of  cause  set  ont  in  complaint, 
it  must  dismiss  bill,  regardless  of  plea  thereto ;  Romaine  v.  Union  Ins.  Co., 
28  Fed.  639,  where  party  having  appeared  nnder  ineffective  summons  was 
held  to  have  waived  objection  thereto;  Thompson  v.  Lea,  28. Ala.  461,  in 
holding  it  too  late  to  object  to  defects  in  appeal  bond  after  joinder  in 
error;  Turrill  v.  Walker,  4  Mich.  186,  where  it  appears  from  record  court 
has  no  jurisdiction  over  person  of  defendant,  he  may  take  advantage  of 
defect  at  any  time;  Twine  v.  Carey,  2  Okl.  266,  37  Pac.  1099,  where  objec- 
tion to  jurisdiction  of  subject  matter  was  made  for  first  time  after  cause 
reached  appellate  court ;  Brown  v.  Noyes,  2  Wood.  &  M.  81,  Fed.  Cas.  2023, 
to  effect,  if  it  appear  from  evidence  in  cause,  court  does  not  have  juris- 
diction thereof,  it  will  not  render  judgment;  In  re  McKibben,  12  Bank. 
Reg.  102,  16  Fed.  Cas.  21fi,  as  to  necessary  jurisdictional  allegations. 

Supreme  Court  of  United  States  oaclsts  by  virtue  of  direct  grant  of  power 
from  the  people.  i 

Cited  in  dissenting  opinion  in  Jacoway  v.  Denton,  26  Ark.  649,  arguendo. 

The  States  of  the  Union  are  sovereign,  witbin  their  respective  boundaKies, 
save  as  to  that  power  which  they  have  gtnxited  to  the  Federal  government. 

Cited  in  The  Parkhill,  18  Fed.  Cas.  1188,  in  holding  national  govern- 
ment supreme  as  to  matter  delegated  to  it;  State  v.  Tutty,  41  Fed.  762, 
7  L.  K.  A.  64,  where  court  holds  State  law  forbidding  marriages  between 
n'hites  and  negroes  in  no  way  infringes  on  the  Federal  Constitution; 
Rising  Sun  Ins.  Co.  v.  Slaughter,  20  Ind.  626,  holding  a  foreign  insur- 
ance corporation  has  existence  outside  of  State  of  its  organization  only 
80  far  as  it  is  recognized  by  interstate  comity ;  concurring  opinion  in  Norris 
V.  Doniphan,  4  Met.  (Ky.)  431,  as  authority  for  holding  States  and  United 
States  are  each  sovereign  within  their  respective  spheres;  Scheible  v. 
Bacho,  41  Ala.  448,  449,  and  Hawkins  v.  Filkins,  24  Ark.  301,  holding 
control  of  local  municipal  powers  belong  to  State. 

Supreme  Conrt  has  jurisdiction,  of  a  suit  in  equity  brought  by  one  State 
against  another,  to  ascertain  and  determine  the  boundary  line  between  them. 

Approved  in  Kansas  v.  Colorado,  206  U.  S.  84,  61  L.  Ed.  969,  27  Sup. 
Ct.  665,  Supreme  Court  has  jurisdiction  of  controversy  between  States  of 
Kansas  and  Colorado  to  determine  their  respective  rights  in  waters  of 
Arkansas  River;  South  Dakota  v.  North  Carolina,  192  U.  8.  316,  48  L.  Ed. 
460,  24  Sup.  Ct.  276,  upholding  Supreme  Court's  jurisdiction  of  suit  by 
one  State  to  enforce  payment  of  bonds  of  another,  secured  by  shares  of 
stock  belonging  to  debtor  State  and  to  enter  decree  adjudging  amount  due 
and  for  foreclosure  and  sale  of  security;  West  Virginia  Pulp  &  Paper 
Co.  V.  Dodrill,  221  Fed.  786,  court  of  equity  has  no  jurisdiction  except 
as  incidental  t6  granting  some  equitable  relief;  State  v.  Bowman,  89  Ark. 
434,  116  S.  W.  898,  jurisdiction  of  Arkansas  over  "Cherokee  strip"  ceded 
to  it  by  Federal  government  held  to  be  political  question;  Ouray  County 
V.  San  Juan  Cp.^  68  Colo.  69^.  143  Pac.  842,  action  between  two  counties 
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as  to  boundary  line  is  equitable  in  character;  McCarty  ▼.  Carolina  Lumber 
Co.,  134  Tenn.  54,  182  S.  W.  914,  State  court  in  ejectment  suit  can  only 
determine  where  boundary  is,  not  what  it  ought  to  be;  Virginia  v.  West 
Virginia,  11  Wall.  53,  20  L.  Ed*  69,  where  same  question  was  presented, 
holding  jurisdiction  is  not  defeated  because  judgment  of  court  may  aifect 
territorial  limits  of  jurisdiction  of  States  that  are  parties  to  controversy; 
United  States  v.  Texas,  143  U.  S.  639,  640,  647,  36  L.  Ed.  291,  294,  12 
Sup.  Ct.  491,  494,  holding  court  has  jurisdiction  of  suit  brought  by  United 
States  against  a  State  to  determine  boundary  line;  Washington  Co.  v. 
Matteson,  11  R.  1.  553,  in  construing  State  statute  relative  to  procedure 
in  finding  and  locating  lost  boundary. 

Distinguished  in  State  of  Georgia  v.  Stanton,  6  Wall.  71,  72,  73,  IS 
L.  Ed.  723,  724,  where  court  holds  that  a  bill,  wjjdch  if  allowed  would  de- 
stroy the  corporate  existence  of  a  State,  calls  for  a  judgment  on  a  political 
question,  and  is  without  court's  jurisdiction. 

When  State  may  invoke  original  jurisdiction  of  United  States  Su- 
preme Court.    Note,  Ann.  Gas.  1912C,  630. 

Supreme  Court  is  of  limited  and  special  original  jurisdiction,  therefore,  Its 
action  must  be  confined  to  the  particular  cases,  controversies,  and  parties,  over 
which  tbe  Constitution  and  laws  Jiave  authorized  It  to  act. 

Cited  in  Phillips  v.  Payne,  92  U.  S.  132,  23  L.  Ed.  649,  in  holding  judi- 
ciary is  bound,  as  to  political  questions,  by  action  of  political  departments 
of  government ;  Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S.  288,  299,  32  L.  Ed. 
242,  246,  8  Sup.  Ct.  1373,  1378,  holding  court  has  not  original  jurisdiction 
of  action  by  a  State  upon  a  judgment  recovered  by  it  in  one  of  its  own 
courts  against  a  citizen  or  corporation  of  another  State;  United  States 
v.  Bedford  Bridge,  1  Wood.  &  M.  406,  Fed.  Cas.  15,867,  holding  Circuit 
Court  cannot  transcend  its  jurisdictional  limits,  although  parties  to  action 
make  no  objection. 

Constitution  yested  In  Congress  power  to  pass  all  laws  necessary  and  proper 
for  carrsrlng  Into  execution  the  power  vested  In  all  departments  of  government 
except  their  own. 

Approved  in  dissenting  opinion  in  Owen  v.  Bair,  154  Mo.  537,  55  S.  W. 
676,  majority  holding  void  Acts  1893,  p.  101,  concerning  sewers  and 
drains  for  cities  having  special  charters;  Cast  v.  Cast,  1  Utah,  119,  as  to 
territorial  legislature's  power  to  organize  courts  of  the  territory;  United 
States  V.  New  Bedford  Bridge,  1  Wood.  &  M.  430,  Fed.  Cas.  15,867,  holding 
Federal  courts  are  limited  to  trial  and  punishment  of  such  matters  as 
Congress  has  been  pleased  to  confide  to  them;  In  re  Barry,  42  Fed.  121, 
Fed.  Cas.  1059,  136  U.  S.  608,  34  L.  Ed.  507,  holding  Circuit  Court  have 
not,  as  incident  to  their  Constitution,  any  common-law  jurisdiction;  King 
V.  McLean  Asylum,  64  Fed.  347,  21  U.  S.  App.  481,  26  L.  R.  A.  792,  hold- 
ing Circuit  Courts  have  no  jurisdiction,  as  parens  patriae,  to  determine  on 
liabeas  corpus  the  custody  of  an  insane  person,  where  the  question  of  such 
custody  is  one  of  discretion  as*  to  place  and  character  of  confinement. 
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An  azceptioii  of  any  iMurtieiilar  cmm  presniiposeB  that  tbose  wUch  are  not 
excepted  are  emlnraced  within  the  grant  or  prdhihition,  and  where  no  exception 
is  made  in  tenna,  none  will  be  made  hy  implication  or  conatmction. 

Approved  in  Green  v.  American  Cotton  Co.,  112  Fed.  744,  holding  where 
contract  provided  that  in  case  of  disagreement,  matter  was  to  be-  sub- 
mitted to  arbitration  by  mutual  agreement  but  did  not  prohibit  action 
prior  to  arbitration,  such  condition  not  implied ;  Lake  Michigan  Car  Ferry 
Transp.  Co.  v.  Crosby,  107  Fed.  724,  holding  rule  that  bailee  for  hire  not 
liable  for  loss  of  property  without  his  fault  is  applicable  to  charter-party 
in  absence  of  express  provision ;  State  v.  Dircks,  211  Mo.  580,  111  S.  W.  4, 
applying  rule  to  law  governing  eligibility  of  sheriffs;  Ex  parte  Anderson, 
46  Tex.  Cr.  380,  81  S.  W.  976,  city  court  has  no  jurisdiction  to  try 
accused  for  alleged  violation  of  State  penal  statute;  North  Point  etc«  Irr. 
Co.  V.  Canal  Co.,  14  Utah,  164,  46  Pac.  826,  holding  words  enumerating 
appealable  judgments  negatives  appeal  in  all  others. 

In  construing  Constitution,  courts  will  look  to  history  of  the  time  when  it 
was  framed,  to  ascertain  the  old  law,  the  mischief  and  remedy. 

Approved  in  Opinions  of  Justices,  95  Me.  585,  51  Atl.  232,  following 
rule;  Fargo  v.  Powers,  220  Fed.  702,  "corporation"  held  to  include  ex- 
press company;  Ex  parte  Anderson,  46  Tex.  Cr.  399,  81  S.  W.  987,  city 
court  has  no  jurisdiction  to  try  accused  for  alleged  violation  of  State  penal 
statute;  dissenting  opinion  in  In  re  Lieutenant-Governorship,  54  Colo. 
181,  129  Pac.  817,  majority  refusing  to  answer  question  as  to  right  of 
lieutenant-governor  to  hold  over  upon  death  of  lieutenant-governor  elect; 
Pollock  V.  Farmers'  Loan  &  Trust  Co.,  158  U.  S.  619,  89  L.  Ed,  1119,  15 
Sup.  Ct.  913,  in  interpreting  clauses  in  Constitution  relative  to  powers  of 
Congress  in  matter  of  taxation;  Beebe  v.  State,  6  Ind.  531,  in  interpreting 
State  statute  prohibiting  the  manufacture  and  sale  of  intoxicating  liquors; 
State  ex  rel.  Weiss  v.  District  Board,  76  Wis.  203,  20  Am.  St.  Rep.  65,  7 
L.  R.  A.  339,  44  N.  W.  976,  in  construing  State  statute  relative  to  reading 
Bible  in  public  schools;  Lafayette,  M.  &  B.  R.  R.  Co.  v.  Geiger,  34  Ind. 
203,  arguendo. 

Criticised  in  Gifford  v.  Livingston,  2  Denio,  399,  arguendo. 

Boundary  established  and  fixed  by  compact  between  nations  becomes  con- 
dosive  upon  all  subjects  and  citizens  thereof,  and  binds  their  rights. 
.  Approved  in  Maryland  v.  West  Virginia,  217  U.  S.  42,  64  L.  Ed.  658, 
30  Sup.  Ct.  268,  "Deakins**  line,  run  in  1788,  adjudged  to  be  boundary 
between  Maryland  and  West  Virginia;  Virginia  v.  Tennessee,  148  U.  S. 
522,  37  L.  Ed.  544,  13  Sup.  Ct.  736,  holding  boundary  line,  which  had  been 
nm  out  and  located,  and  had  been  acquiesced,  in  by  parties  for  a  long 
course  of  years,  is  conclusive. 

CoDBtmetion  of  a  compact  between  States,  whereby  the  boundary  is  fixed. 
Is  Judicial  question. 
Approved  in  Pollard  v.  Kibbe,  14  Pet.  416,  10  L.  Ed.  521,  arguendo. 
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Oonstitntion  confers  on  tbe  Judiciary  power  to  determine  »  controversy 
between  States  as  to  location  of  boundary  line. 

Approved  in  Missouri  v.  Illinois,  200  U.  S.  520,  50  L.  Ed.  678,  26  Sup. 
Ct.  268,  determining  jurisdiction  of  Supreme  Court  to  enjoin  discharge 
of  sewage  of  Chicago  through  canal  into  Mississippi  on  complaint  of 
Missouri  that  water  supply  of  its  inhabitants  contaminated;  dissenting 
opinion  in  Hopkins  v.  Hebard,  194  Fed.  316,  114  C.  C.  A.  261,  to  point 
that  if  bill  shows  land  to  be  in  territorial  jurisdiction,  such  jurisdiction  is 
not  divested  by  conclusion  that  land  is  not  so  situated. 

The  eleventh  amendment  to  the  Constitntion  took  from  the  Sniffeme  Oouit 
all  Jurisdiction  over  controversies  between  States  and  individuals. 

Cited  in  dissenting  opinion  in  Luther  v.  Borden,  7  How.  55,  12  L.  BcL 
604,   arguendo. 

A  controversy  between  two  States,  when  each  State  reserves  to  itself  the 
right  of  deciding,  is  political. 

Cited  in  Moseley  v.  Tuthill,  45  Ala.  650,  6  Am.  Rep.  716,  and  dissenting 
opinion  in  Luther  v.  Borden,  7  How.  56,  12  L.  Ed.  606,  both  arguendo. 

Proceedings  in  Supreme  Court  to  determine  the  boundary  line  between  two 
States  will  be  regulated  by  rules  and  usages  of  English  chancery  courts,  in 
similar  proceedings. 

Cited  in  Rhode  Island  v.  Massachusetts,  14  Pet.  257,  10  L.  Ed.  446,  and 
California  v.  Southern  Pacific  Co.,  157  U.  S.  249,  39  L.  Ed.  690,  15  Sup. 
Ct.  599,  holding  in  cases  of  original  jurisdiction  Supreme  Court  frames 
its  proceedings  according  to  those  adopted  in  English  courts  in  analogous 
cases ;  United  States  v.  New  Bedford  Bridge,  1  Wood.  &  M.  504,  Fed.  Cas. 
35,867,  as  to  equity  practice  in  Federal  courts  resting  on  general  principles 
applied  in  English  chancery  courts. 

The  eighth  article  of  the  treaty  of  1819  operated  as  a  perfect  and  absolute 
confirmation  of  all  grants  which  came  within  its  provisions. 

Approved  in  Pollard  v.  Kibbe,  14  Pet.  396,  398,  417,  10  L.  Ed.  611,  612, 
621,  arguendo. 

When  territory  is  acauired  by  treaty,  cession  or  conauest,  the  rights  of  the 
inhabitants  to  property  are  respected. 

Approved  in  Pollard  v.  Kibbe,  14  Pet.  409,  10  L.  Ed.  517,  arguendo. 

Distinguished  in  Coffee  v.  Groover,  123  U.  S.  8,  31  L.  Ed.  66,  8  Sup.  Ct. 
5,  where  grants  have  been  made  of  land  lying  within  disputed  territory. 

Grants  by  a  government  de  facto,  of  parts  of  disputed  territory  in  its  pos- 
session, are  valid  against  the  State,  which  had  the  right. 

Denied  in  Coffee  v.  Groover,  123  U..  S.  30,  81  L.  Ed.  62,  8  Sup.  Ct.  16, 
overruling  19  Fla.  80,  83,  and  20  Fla.  81;  where  it  is  pointed  out  that  the 
above  rule  is  dictum. 
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Snpreme  Court  has  no  jnrlBdlction  of  a  canso  brought  by  one  State  against 
another  when  that  which  is  sought  to  be  recovered  is  "sovereignty  and  Juris- 
diction,'' 

Approved  in  Kansas  v.  Colorado,  185  U.  S.  143,  46  L.  Ed.  845  (see  22 
Sup.  Ct.  559),  upholding  Supreme  Court's  jurisdiction  over  bill  filed  by 
Kansas  against  Colorado,  whose  averments  raise  question  whether  latter 
State  has  power  to  deprive  Kansas  of  benefit  of  waters  from  Arjcansas 
River  which  rises  in  Colorado;  Missouri  v.  Illinois  &  Chicago  Dist.,  180 
U.  S.  231,  45  L.  Ed.  508,  21  Sup.  Ct.  338,  holding  construction  of  public 
corporation  as  agency  for  State  of  system  of  sewers  which  endangers 
health  of  inhabitants  of  adjacent  State  furnishes  sufficient  basis  for  con- 
troversy between  States  to  give  Supreme  Court  original  jurisdiction ;  State 
V.  Frost,  113  Wis.  655,  89  N.  W.  923,  holding  information  in  equity  in  behalf 
of  State  to  enjoin  Federal  receiver  from  destroying  railroad  for  purpose 
of  selling  its  component  materials  pursuant  to  order  of  court  is  removable ; 
Rhode  Island  v.  Massachusetts,  4  How.  639,  11  L.  Ed.  1138,  arguendo. 

Miscellaneous.  Cited  in  Scott  v.  Jones,  5  How.  374,  12  L.  Ed.  196,  as 
containing  a  discussion  as  to  what  questions  are  merely  political  and  to 
be  determined  by  political  departments  of  government;  In  re  Devoe  Mfg. 
Co.,  108  U.  S.  416,  27  L.  Ed.  769,  2  Sup.  Ct.  904,  for  facts  of  case ;  Perry 
M^.  Co.  V.  Brown,  2  Wood.  &  M.  459,  Fed.  Cas.  11,015,  to  what  point  not 
clear;  In  re  Brinkman,  7  Bank.  Reg.  426,  4  Fed.  Cas.  147,  and  In  re  Metz- 
ger,  17  Fed.  Cas.  234,  erroneously;  In  re  Bany,  42  Fed.  119,  Fed.  Cas. 
1059;  136  U.  S.  605,  34  L.  Ed.  506,  where  it  is  held  the  government  of  the 
United  States  has  no  inherent  common-law  prerogatives;  Kennedy  v.  Elliott, 
85  Fed.  835,  More  v.  Woodruff,  5  Ark.  215,  Campau  v.  Chene,  1  Mich.  410, 
erroneonsly;  Stockton  v.  Montgomery,  1  Dall.  (Tex.)  485,  as  containing  dis- 
cussion of  powers  of  Supreme  Court;  Kimball  v.  Rosendale,  42  Wis.  415, 
24  Am.  Rep.  425,  without  applying  any  principle  decided. 

12  Pet.  756-762,  9  L.  Ed.  1272,  MA88A0HUSETT8  ▼.  BHODE  ISLAND. 

Power  of  attorney  to  withdraw  answer  or  appearance  and  permit 
default  judgment.    Note,  33  L.  B.  A.  516.  - 
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IS  Pot.  1-6,  10  L.  Ed.  31.  WOODWABD  T.  BBOWN. 

Where  it  asntan  from  Circuit  Court  clerk's  certiilcftte  ttiAt  dericU  error 
has  been  made  In  transcript  of  record  sent  up,  Supreme  Court  will  allow  amend- 
ment witbont  returning  record  to  the  Circuit  Court. 

Approved  in  Nalle  v.  Oyster,  230  U.  S.  177,  5?  L.  Ed.  1444,  33  Sup.  Ct. 
1043,  holding  error  appearing  on  face  of  -record  may  be  assigned  as 
ground  for  reversal;  Nashua  &  Lowell  R.  Corp.  v.  Boston  &  Lowell  R. 
Corp.,  61  Fed.  245,  arguendo;  Stitt  v.  Huidekopher,  131  U.  S.  cxviii,  App., 
21  L.  Ed.  644,  allowing  insertion  of  date  of  judgment  where  it  was  omitted 
inadvertently;  Tyson  v.  Belmont,  24  Fed.  Cas.  484,  holding  allowance  of 
amendments  discretionary  and  allowing  plaintiff  to  change  form  of 
action  from  debt  to  covenant;  State  v.  Cross,  6  Ind.  388,  holding  mere 
defect  in  entry  of  judgment  amendable  in  lower  court,  will  be  regarded 
as  amended  by  Supreme  Court.     See  also  note,  4  McCrary,  464,  465. 

Distinguished  in  Hudgkins  v.  Kemp,  18  How.  534,  15  L.  Ed.  512,  re- 
fusing to  dismiss  apx>eal  upon  testimony  offered  to  show  transcript 
incorrect. 

A  tenant  cannot  dispute  bis  landlord's  title. 
Approved  in  Morris  v.  Wheat,  11  App.  D.  C.  217,  following  rule. 

A  disclaimer  by  tenant  of  his  landlord's  title,  and  attornment  to  one  put  In 
poBsesalon  under  habere  facias,  deprives  him  of  his  right  to  notice  to  quit  and 
deUver  up  possession. 

Approved  in  Meyer  v.  White,  27  Okl.  403,  112  Pac.  1006,  applying  rule 
in  action  of^  forcible  detainer. 

Effect  of  disclaimer  of  lessor's  title.    Note,  42  Am.  Dec.  134. 
Necessity  for  color  of  title  not  expressly  made  a  condition  by  stat- 
ute, in  adverse  possession.    Note,  15  L.  B.  A.  (N.  S.)  1195. 

Denial  of  tenancy  as  waiver  of  notice  to  quit  or  demand  of  posses- 
sion.   Note,  26  L.  B.  A.  (N.  S.)  105. 

™— 2»  (353) 
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Miscellaneous.  CHed  in  dissenting  opinion  in  Valle  v.  Obenhause,  62 
Mo.  98,  to  point  that  statute*  of  limitations  cannot'  run  against  wife  on 
account  while  husband  is  tenant  by  curtesy  initiate. 

13  Pet.  6-16,  10  L.  Ed.  33,  WHITINa  ▼.  BANK  OF  X7KITED  STATES. 

An  oilginal  bill  in  tlie  natuie  of  a  bill  of  review  brings  op  interests  of  those 
not  parties  to  the  first  suit. 

Approved  in  Barz  v.  Sawyer,  169  Iowa,  485,  141  N.  W.  321,  following 
rule;  Lewis  v.  Holmes,  194  Fed.  844,  116  C.  C.  A.  408,  holding  right  to 
file  bill  of  alleged  errors  apparent  on  face  of  record  did  not  depend  on 
leave  of  court;  Accord  v.  Western  Pocahontas  Corporation,  156  Fed.  996, 
holding  bill  maintainable  after  term  for  error  on  face,  and  for  newly 
discovered  evidence;  Doyle,  Petitioner,  14  R.  I.  56,  holding  such  to  be 
only  method  open  to  secure  rehearing  by  person  not  party  to  origpinal  equity 
proceeding;  Estate  of  Leavens,  65  Wis.  451,  27  N.  W.  328,  arguendo. 

Bill  in  nature  of  bill  of  review  lies  before  enrollment  of  the  decree;  bill  of 
review,  after  enrollment;  decree  is  deemed  to  be  oirolled  at  close  of  term  at 
which  it  is  made. 

Approved  in  Osborne  v.  San  Diego  Co.,  178  U.  S.  32,  44  L.  Ed.  966, 
20  Sup.  Ct.  864,  holding  bill  of  review  lies  for  errors  in  decree  apparent  on 
face  of  record;  Fries  v.  Fries,  1  McAr.  (D.  C.)  293,  and  Ommen  v.  Talcott, 
180  Fed.  926,  both  holding  equity  decree  regarded  as  enrolled  at  end  of 
term;  Blythe  Co.  v.  Hinckley,  111  Fed.  837,  holding  attempted  appeal  to 
Supreme  Court  in  case  in  which  no  apx>eal  lies  to  that  court  does  not 
suspend  running  of  time  within  which  bill  of  review  may  be  filed;  Cope- 
land  V.  Bruning,  104  Fed.  170,  '171,  holding,  where  bill  of  review  affirm- 
atively shows  that  it  was  not  filed  in  time,  objection  may  be  taken  by 
demurrer,  but  otherwise  it  should  be  made  by  answer;  The  Lizzie  Weston, 
Blatchf.  Pr.  265,  Fed.  Cas.  8425,  The  Major  Barbour,  Blatchf.  Pr.  315, 
Fed.  Cas.  8984,  and  Sloman  v.  Wyssman,  22  Fed.  Cas.  349,  holding  Dis- 
trict Court,  as  court  of  prize,  has  no  power  to  reopen  decree  on  motion 
after  expiration  of  term  at  which  rendered;  United  States  v.  The  Brig 
Glamorgan,  2  Curt.  238,  Fed.  Cas.  15,214,  refusing  to  allow  appeal  in 
admiralty  to  Circuit  Court  where  term  of  that  court  has  intervened  since 
decree  made;  The  New  England,  3  Sumn.  503,  Fed.  Cas.  10,151,  to  same 
effect;  Robinson  v.  Rudkins,  28  Fed.  9,  holding  bill  of  review  to  be  only 
proper  method  of  correcting  error  in  decree  after  enrollment;  Lilly  v. 
Shaw,  59  111.  76,  and  Hurd  v.  Goodrich,  59  111.  459,  denying  motion  to 
allow  amendment  of  decree  after  term;  Clapp  v.  Thaxter,  7  Gray,  386, 
387,  denying  motion  for  nehearing  where  decree  dismissing  bill  was  given 
at  previous  term;  Carey  v.  Giles,  10  Ga.  22,  arguendo. 

Time  within  which  bill  of.  review  must  be  brought.    Note,  6  At^h. 
Oas.  330. 
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BUI  may  present  snch  facts  aa  to  make  It  a  compound  bill  of  review,  of 
nipplem«nt  and  roYivor. 

Cited  in  dissenting  opinion,  Sanderson  v.  Jones,  6  Fla.  474,  but  applica- 
tion not  apparent. 

Bill  of  review  must  be  founded  on  some  error  apparent  on  the  bill,  answer 
and  other  pleadings;  the  complainant  cannot  go  into  the  evidence  at  large  to 
establish  error  in  the  decree. 

Approved  in  Adriaans  v.  Reilly,  27  App.  D.  C.  169,  and  Quinton  v. 
Neville,  152  Fed.  882,  81  C.  C.  A.  673,  both  following  rule;  Cocke  v. 
Copenhaver,  126  Fed.  147,  holding  bill  of  review  which  contains  no  claim 
of  newly  discovered  evidence  can  be  maintained  only  for  errors  apparent 
on  record;  Davis  v.  Si>eiden,  3  McAr.  (D.  C.)  289,  holding  pleadings, 
orders  and  proceedings  as  well  as  final  decree  constituted  record  for  bill 
of  review;  McGowan  v.  Elroy,  28  App.  D.  C.  85,  holding  on  appeal  from 
decree  dismissing  bill  of  review  motion  to  add  to  record  should  be  denied; 
Putnam  v.  Day,  22  Wall.  66,  22  L.  Ed.  766,  denying  right  of  defendant 
to  have  decree  set  aside  on  ground  of  laches  on  part  of  complainant  in 
bringing  suit;  Bufiington  v.  Harvey,  95  U.  S.  99,  24  L.  Ed.  S82,  sustaining 
demurrer  to  bill  of  review  which  included  evidence  taken  in  original  suit; 
Thompson  v.  Maxwell,  95  U.  S.  '397,  24  L.  Ed.  484,  holding  bill  will  not 
lie  where  decree  in  question  was  passed  by  consent;  Shelton  v.  Van 
Eleeck,  106  U.  S.  534,  27  L.  Ed.  270,  1  Sup.  Ct.  492,  dismissing  bill  to 
review  foreclosure  suit  based  upon  alleged  new  matter  discovered,  which 
related  only  to  proceedings  in  making  sale;  Willamette  etc.  Bridge  Co.  v. 
Hatch,  125  U.  S.  7,  SI  L.  Ed.  631,  8  Sup.  Ct.  814,  holding  biU  of  review 
lies  where  lack  of  jurisdiction  of  court  is  apparent  on  record;  Irwin  v. 
Meyrose,  2  McCrary,  246,  247,  7  Fed.  534,  holding  where,  upon  pleadings, 
exhibits  and  proofs,  court  has  ordered  decree  for  defendant,  plaintiff, 
who  failed  to  appear,  is  not  entitled  to  file  bill  of  review ;  Brown  v.  White, 
4  Woods,  615,  617,  16  Fed.  900,  902,  and  Ashford  v.  Patton,  70  Ala.  483, 
refusing  to  consider  errors  of  fact  upon  bill  of  review;  Kimberly  v.  Arms, 
40  Fed.  555,  and  Gregory  v.  Lenning,  54  Md.  57,  refusing  to  entertain  bill 
to  correct  supposed  erroneous  deductions  from  evidence;  Freeman  v. 
Clay,  52  Fed.  7,  2  U.  S.  App.  254,  where  error,  complained  of  consisted  in 
failure  of  court  to  give  due  effect  to  an  alleged  plea  of  res  ad  judicata; 
Jourolmon  v.  Ewing,  85  Fed.  106,  56  U.  S.  App.  155,  denying  leave  to  file 
bill  of  review,  where  alleged  new  evidence  was  not  of  character  to  induce 
different  decree ;  McDougald  v.  Dougherty,  39  Ala.  421, 422, 424^  436,  to  same 
effect ;  McCall  v.  McCurdy,  69  Ala.  71,  72,  73,  75,  where  error  alleged  was 
merely  one  of  form  and  irregularity  of  proceeding;  Smyth  v.  Fitzsimmons, 
97  Ala.  459,  12  South.  51,  holding  that  court  will,  upon  bill  of  review, 
reverse  its  own  decision  for  erroneous  application  of  law  to  facts  found; 
Cornish  v.  Keesee,  21  Ark.  531,  532,  dismissing  bill  to  review  case  in 
which  decree  was  rendered  by  consent;  Bartlett  v.  Gregory,  60  Ark.  459, 
30  S.  W.  1045,  denying  bill  where  alleged  new  matter  could  have  been,  by 
ezerdse  of  diligence,  discovered  before  decree;  Prentiss  v.  Paisley,  25  Fla. 
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928,  7  L.  B.  A.  643»  7  South.  56,  but  holding  bill  will  lie  where  record 
sliows  that  original  bill  did  not  justify  final  decree  following  decree  pro 
confesso;  Turner  v.  Berry,  3  Gilm.  544,  denying  right  of  complainant  to 
dispute  sufficiency  of  evidence  upon  which  decree  based ;  Evans  v.  Clement, 

14  m.  209,  and  Getzler  v.  Saroni,  18  111.  517,  refusing  to  consider  matters 
of  fact  upon  bill  of  review;  Saum  v.  Stingley,  3  Iowa,  516,  refusing  to 
entertain  bill  of  review  where  original  bill  was  dismissed  for  want  of 
equity;  Knowland  v.  Sartorious,  46  Miss.  54,  but  holding  court,  although 
bound  to  exclude  proof,  is  not  confined  to  face  of  decree;  Bartlett  v. 
Fifield,  45  N.  H.  82,  83,  holding,  where  decree  rendered  on  bill,  answer  and 
pleading,  bill  of  review  cannot  be  maintained  on  gpronnd  of  insufficiency 
of  proof;  Crews  v.  Richards,  14  Or.  445,  13  Pac.  69,  holding  suit  to  set 
aside  decree  not  maintainable  where  matter  on  which  it  was  based  could 
have  been  presented  at  trial;  and  to  this  effect  is  Priestly 's  Appeal,  127 
Pa.  St.  433,  4  L.  R.  A.  506,  607, 17  Atl.  1085, 1086,  denying  bill  of  review  on 
same  ground ;  Eaton  v.  Dickinson,  3  Sneed,  401,  holding  rule  not  modified 
by  statute  making  depositions  and  exhibits  part  of  record;  Winchester  v. 
Winchester,  1  Head,  495,  holding,  where  decree  does  not  contain  state-, 
ment  of  facts  upon  which  decree  was  based,  remedy  is  by  appeal  and  not 
by  bill  of  review;  Saunders  v.  Gregory,  3  Heisk.  578,  entertaining  bill  of 
review  where  record  showed  decree  to  be  inconsistent  with  previous  decree ; 
Randon  v.  Cartwright,  3  Tex.  268,  holding  bill  of  review  lies  where  record 
does  not  show  that  original  cause  was  properly  presented;  Thompson  v. 
Brooke,  76  Va.  164,  holding,  where  record  shows  commissioner  entitled  to 
receive  money,  court  will  not  question  authority  on  review;  Hall  v. 
Lowther,  22  W.  Va.  575,  entertaining  bill  to  review  decree  confirming  sale 
where  record  showed  it  to  have  been  irregular;  Dousman  v.  Hooe,  3  Wis. 
494,  500,  holding  matter  in  abatement  not  ground  for  review;  dissenting 
opinion  in  Hargraves  v.  Lewis,  7  Ga.  136,  to  point  that  bill,  answers  and 
other  proceedings  are  part  of  record ;  dissenting  opinion  in  Gb*ant  v.  Lud- 
low, 8  Ohio  St.  41,  majority  holding  that  upon  bill  of  review,  reserved  by 
District  Court,  the  whole  case  is  reopened;  Allen  v.  Wilson,  21  Fed.  884, 
Reed  v.  Stanly,  89  Fed.  432,  Nashua  etc.  R.  R.  Co.  v.  Boston  etc.  R.  R. 
Co.,  169  Mass.  161,  47  N.  E.  608,  Hamilton  v.  Ward,  4  Tex.  361,  and  Pat- 
rick V.  Gibbs,  17  Tex.  278,  all  arguendo. 

Modified  in  Day  v.  Phelps,  7  Fed.  Cas.  261,  holding  court  may  go  into 
facts  where  record  fails  to  show  evidence  to  warrant  decree. 

Nature  and  scope  of  bills  of  review.    Note,  20  Am.  Dec.  161,  165, 
166,  167. 

Mere  nonjoinder  of  a  party  is  not  ground  for  a  bill  of  review,  unless  the 
complainant  baa  been  injured  thereby.  I 

Approved  in  Keith  v.  Alger,  124  Fed.  35,  following  rule;  United  States 
V.  Salomon,  231  Fed.  464,  holding  bill  did  not  lie  where  party  not  ag- 
grieved, by  decree,  though  he  might  have  raised  question  at  original  hear- 
ing ;  Winkleman  v.  White,  147  Ala:  490,  42  South.  413,  discussing  bill  of 
review  not  showing  error  caiosing  injury;  Keller  v.  Ashford,  133  U.  8. 
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626,  33  L.  Ed.  674,  10  Sup.  Ct.  498,  holding  nonjoinder  of  mortgagor  in 
suit  where  he  was  proper  party,  not  ground  for  appeal,  objection  not 
having  been  taken  at  trial;  Grattan  v.  Wiggins,  23  Cal.  33,  refusing  to 
entertain  bill  of  review  based  upon  objection  that  junior  encumbrancer 
was  not  made  party  with  fir^t  mortgagee  in  foreclosure  suit;  Smith  v. 
Mitchell,  6  Ga.  469,  refusing  to  dismiss  suit  for  fraud  where  parties  be- 
fore court  were  not  prejudiced  by  absence  of  proper  party;  Carey  v. 
Hoxey,  11  Gs.  648,  holding,  where  it  is  impracticable  to  join  all  proper 
parties,  court  may  make  decree  if  it  can  do  so  without  prejudice;  Farmers' 
Bank  v.  Sperling,  113  111.  280,  asserting  power  of  court  to  decree  as  be- 
tween sheriff  and  purchaser  at  execution  sale  without  having  defendant 
in  execution  in  court;  Kirby  v.  Runals,  140  111.  296,  29  N.  E.  699,  and 
to  decree  as  between  complainant  in  foreclosure  suit  and  his  pledgee  with- 
out joining  owner  of  equity  of  redemption;  Griffin  v.  Lovell,  42  Miss.  404, 
refusing  to  review  decree  of  foreclosure  in  favor  of  mortgagee's  x>^rsonal 
representative,  although  heirs  not  joined;  Eustice  v.  Holmes,  52  Miss.  312, 
holding  trustee  not  an  indispensable  party  when  decree  can  be  given  in 
favor  of  ward;  Hurst  v.  Coe,  30  W.  Va.  169,  170,  3  S.  E.  570,  571,  but 
holding  that  where  bill  containing  defect  of  parties  is  demurred  to  at  trial, 
bUl  of  review  lies;  Galpin  v.  Page,  1  Sawy.  342,  343,  Fed.  Cas.  5205, 
Gay  V.  Brierfield  etc.  Co.,  94  Ala.  318,  33  Am.  St  Rep.  136,  16  L.  B.  A.  570, 
11  South.  359,  and  Orton  v.  Enab,  3  Wis.  602,  all  arguendo. 

Distinguished  in  Betton  v.  Williams,  4  Fla.  17,  holding,  where  defect 
of  parties  appears  on  bill,  and  necessary  parties  are  not  admitted  decree 
will  be  reversed. 

Who  is  entitled  to  file  bill  of  review.    Note,  Ann.  Oaa.  19140,  127, 
128. 

Right  to  bill  of  review  as  dependent  upon  interest.    Note,  36  L.  B.  A. 
886. 

Wbere  sale  lias  been  regularly  comideted  muter  a  decree  of  court,  the  title 
of  tlie  purduoer  cannot  be  divested  by  a  reversal  of  the  decree. 

Approved  in  Childs  v.  Ferguson,  181  Fed.  798,  104  C.  C.  A.  305,  holding 
though  sale  on  foreclosure  was  made  after  death  of  defendant,  decree  and 
sale  were  not  subject  to  collateral  attack;  Chase  v.  Driver,  92  Fed.  784, 
ruling  similarly  as  to  sale  under  deed  of  trust;  Morton  v.  Underwood,  49 
Ala.  422,  refusing  to  set  aside  such  sale  where  owner  made  no  objection  at 
time;  Schley  v.  Baltimore,  29  Md.  47,  holding,  where  owner  died  after 
decree,  but  before  sale,  failure  to  revive  suit  did  not  affect  title  of  pur- 
chaser; Newbold  v.  Schlens,  66  Md.  592,  9  Atl.  852,  refusing  to  set  aside 
sale  upon  reversal  of  decree;  Armstrong  v.  Humphreys,  5  S.  C.  130,  holding, 
although  decree  ordering  foreclosure  sale  is  erroneous,  sale  will  not  be 
disturbed  if  made  before  appeal  taken;  McGavock  v.  Bell,  3  Cold.  523, 
holding  irregularity  in  judicial  sale  will  not  avoid  sale  if  not  objected  to 
previously. 
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Distinguished  in  Miller  v.  Hall,  1  Bnsh,  233,  where  sale  was  made  while 
appeal  pending;  Rogers  v.  Breen,  9  Heisk.  680,  under  State  law  by  which 
judicial  sales  held  not  complete  until  confirmation. 

Effect  of  death  after  judgment  on  remedy  by  e^ecutioi^.    Note,  61 
Ii.  R.  A.  876* 

Decree  of  foreclosure  and  sale  is  final  upon  merits  of  contrOTersy,  and  ap- 
peal lies  therefrom;  accordingly  bill  of  review  will  not  lie  after  lapse  of  Ave 
years. 

Approved  in  Jorgensen  v.  Young,  136  Fed.  881,  69  C.  C.  A.  222,  bill  of 
review  in  equity  court  not  filed  until  after  lapse  of  two  years  from  judgment 
in  original  suit,  and  until  long  after  expiration  of  time  to  appeal  is  too 
late;  Morgan  v.  Thompson,  124  Fed.  205,  holding  judgment  of  United 
States  Court  of  Appeals  in  Indian  Territory  reversing  judgment  of  in- 
ferior court  and  remanding  cause  for  further  proceedings  in  which  trial 
court  may  determine  rights  of  parties  is  not  final  judgment  reviewable  by 
Circuit  Court  of  Appeals ;  Forgay  v.  Conrad,  6  How.  203,  12  L.  Ed.  406,  en- 
tertaining appeal  from  decree  declaring  deeds  void  and  ordering  delivery  of 
property  to  assignee  in  bankruptcy;  Kennedy  v.  Georgia  Bank,  8  How. 
610,  12  L.  Ed.  1218,  but  holding  bill  filed  by  creditors  to  set  aside  decree 
in  insolvency  to  be  an  original  bill,  and  so  not  barred;  Bronson  v.  La 
Crosse  etc.  R.  R.  Co.,  2  Black,  531,  17  L.  Ed.  860,  and  Central  Trust  Co.  v. 
Western  etc.  R.  R.  Co.,  89  Fed.  27,  overruling  motion  to  dismiss  appeal 
from  decree  of  foreclosure;  Thomson  v.  Dean,  7  Wall.  346,  19  L.  Ed.  95, 
ruling  similarly  as  to  decree  ordering  transfer  of  title  to  stock;  French  v. 
Shoemaker,  12  Wall.  98,  20  L.  Ed.  271,  holding  decree  granting  perpetual 
injunction  to  be  final,  although  subsequent  suit  may  involve  same  subject 
matter;  Mann  v.  Lalley,  17  Wall.  17,  21  L.  Ed.  596,  entertaining  appeal 
from  decree  ordering  sale  on  execution;  Bostwick  v.  Brinckerhoff,  106 
U.  S.  4,  27  L.  Ed.  74,  1  Sup.  Ct.  16,  but  holding  judgment  of  reversal  with 
leave  for  further  proceedings,  not  final  decree  •  reviewable  in  Supreme 
Court ;  Chicago  etc.  R.  R.  Co.  v.  Fosdick,  106  U.  S.  71,  27  L.  Ed.  55,  enter- 
taining appeal  from  decree  in  personam  for  amount  due  upon  mortgage 
debt;  Keystone  Manganese  etc.  Co.  v.  Martin,  132  U.  S.  93,  96,  38 
L.  Ed.  276,  277,  10  Sup.  Ct.  33,  34,  holding  decree  granting  perpetual  in- 
junction not  final  where  account  before  master  is  ordered;  Dunlevy  v. 
Dunlevy,  38  Fed.  462,  refusing  to  entertain  bill  of  review  after  time 
allowed  for  writ  of  error  or  appeal;  and  McDonald  v.  Whitney,  39  Fed. 
467,  is  to  same  effect;  Andrews  v.  National  Foundry  etc.  Works,  73  Fed. 
518,  34  U.  S.  App.  632,  holding  decree  fixing  rights  of  creditbrs  by  mar- 
shaling liens  final;  The  Eugene,  87  Fed.  1003,  entertaining  appeal  from 
decree  in  admiralty  ordering  sale  of  vessel  to  satisfy  lien;  Weatherford  v. 
James,  2  Ala.  176,  ruling  similarly  as  to  decree  of  specific  performance, 
although  there  is  reference  to  master  to  determine  damages ;  Elliott  v.  May- 
field,  3  Ala.  227,  as  to  decree  in  proceedings  against  executor  for  account; 
Jones  v.  Wilson,  54  Ala.  54,  as  to  decree  of  sale  under  deed  of  trust;  Pace 
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y.  Rust,  28  Ark.  74,  holding,  where  decree  of  foreclosure  is  to  be  executed 
during  plaintiff's  lifetime,  death  of  plaintiff  before  execution  completed 
does  not  necessitate  revival  of  proceedings  to  bring  in  heirs;  Thompson  v. 
Maxwell,  16  Fla.  778,  entertaining  bill  of  review  to  correct  error  in  descrip- 
tion of  property  in  decree  of  foreclosure ;  Chicago  etc.  Ry.  Co.  v.  Chicago, 
148  m.  153,  35  N.  E.  883,  holding  decree  of  possession  in  condemnation 
proceedings  subject  to  appeal;  Cary  v.  Richardson,  35  La.  Ann.  508,  ruling 
similarly  as  to  decree  of  partition;  Smith  v.  Valentine,  19  Minn.  455,  461, 
462,  holding  decree  of  foreclosure  final,  although  papers  lost  and  decree 
never,  in  fact,  enrolled ;  Cromwell  v.  Craf t j  47  Miss.  59,  holding  decree  en- 
forcing vendor's  lien  subject  to  appeal;  Perkins  v.  Sierra  Nevada  etc.  Co., 
10  Nev.  415,  ruling  similarly  as  to  decree  title  to  land;  Huntington  v. 
Moore,  1  N.  M.  475,  denying  right  of  appeal  from  interlocutory  decree  for 
payment  of  money;  Gill  v. 'Creed,  3  Cold.  298,  lOntertaining  appeal  from 
decree  ordering  sale  of  property  to  pay  debts  of  absconding  debtor;  John- 
ston V.  Hanner,  2  Lea,  10,  refusing  to  entertain  bill  to  review  decree  ap- 
pointing receiver;  Hipp  v.  Huchett,  4  Tex.  22,  and  Tormey  v.  Gerhart,  41 
Wis.  58,  holding  decree  finding  amount  due,  and  ordering  foreclosure  sale 
final,  and  subject  to  appeal ;  Merle  v.  Andrews,  4  Tex.  209,  211,  and  Suckley 
V.  Rotchford,  12  Gratt.  70,  65  Am.  Dec.  245,  ruling  similarly  as  to  order  of 
sale  on  execution;  Redus  v.  Burnett,  59  Tex.  581,  as  to  decree  for  account- 
ing against  executors ;  Rawlinga  v.  Rawlings,  75  Va.  89,  as  to  decree  order- 
ing distribution  of  estate;  Core  v.  Strickler,  24  W.  Va.  694,  holding  bill  of 
review  will  not  lie  to  decree  in  creditors'  suit,  marshaling  liens,  unless 
brought  within  statutory  period;  Hoy  v.  Hughes,  27  W.  Va.  783,  ruling 
similarly  where  decree  setting  aside  fraudulent  conveyance  was  not  ap^ 
pealed  from  within  statutory  period;  dissenting  opinion  in  £x  parte  Crit- 
tenden, 10  Ark.  367,  371,  ai^uing  that  decree  declaring  widow  entitled  to 
dower  is  final,  although  commissioner  apTK>inted  to  determine  amount;  Snow 
V.  Edwards,  2  Low.  276,  Fed.  Cas.  13,145,  Ex  parte  Branch,  63  Ala.  386, 
Randall  v.  Peckham,  11  R.  I.  607,  Winchester  v.  Winchester,  1  Head,  503, 
Cannon  v.  Hemphill,  7  Tex.  195,  and  Ryan  v.  McLeod,  32  Gratt.  381,  all 
arguendo. 

Distinguished  in  Odbert  v.  Marquet,  175  Fed.  50,  99  C.  C.  A.  60,  decree 
of  Circuit  Court  which  merely  determines  that  complainant  is  entitled  to 
damages  and  refers  matter  to  special  master  to  find  and  report  damages,  is 
not  final  appealable  decree;  Hendryx  v.  Perkins,  114  Fed.  808,  holding  bill 
to  vacate  decree  for  fraud,  though  in  nature  of  bill  of  review,  is  addressed 
to  judicial  discretion,  and  decree  thereon  is  reviewable  on  appeal;  Craig- 
head V.  Wilson,  18  How.  201,  15  L.  Ed.  SS3,  refusing  to  allow  appeal 
from  decree  which,  although  settling  right  to  recover,  refers  adjustment  of 
aceounts  to  master;  Beebe  v.  Russell,  19  How.  287,  16  L.  Ed.  669,  to  the 
same  effect;  North  Carolina  R.  R.  Co.  v.  Swasey,  23  Wall.  409,  23  L.  Ed. 
137,  holding  decree  of  foreclosure  not  final  where  amount  of  debt  remains 
to  be  determined ;  Grant  v.  Phoenix  Ins.  Co.,  106  U.  S.  431,  27  L.  Ed.  238, 
1  Sop.  Ct.  416,  and  Burlington  etc.  Ry.  Co.  v.  Simmons,  123  U.  S.  56,  31 
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L.  Ed.  74,  8  Sup.  Ct.  69,  where  decree  in  forecloBore  suit,  which  did  not 
order  sale  of  property,  held  not  final ;  Ensminger  v.  Powers,  108  U.  S.  302, 
27  L.  Ed.  736,  2  Sup.  Ct.  651,  where  pendency  of  appeal  held  to  have  sus- 
pended decree  of  lower  court,  and  bill  of  review  entertained  after  lapse  of 
time  limited ;  McGourkey  v.  Toledo  etc.  Ry.,  146  U.  S.  545,  36  L.  Ed.  1083, 
13  Sup.  Ct.  172,  where  decree  of  foreclosure  contemplated  further  proceed- 
ings; Ex  parte  Crittenden,  10  Ark.  356,  holding  decree  declaring  widow 
entitled  to  dower,  but  appointing  commisiioner  to  determine  amount  is  not 
final  and  may  be  vacated  at  subsequent  term;  Gray  v.* Palmer,  9  Cal.  635/ 
holding  decree  which  adjudges  existence  of  partnership  and  directs  account 
is  not  final. 

Miscellaneous.  Cited  in  Holmes  v.  Jennison,  14  Pet.  626,  10  L.  Ed.  626, 
to  point  that  writ  of  error  does  not  lie  to  decision  resting  in  discretion  of 
court;. Lawrence  v.  Nelson,  143  U.  S.  223,  36  L.  Ed.  134,  12  Sup.  Ct.  443, 
to  point  that  where  foreign  administrator  submits  claim  to  court  of  com- 
petent jurisdiction,  he  is  concluded  by  its  decree ;  Anthony  v.  Peay,  18  Ark. 
33,  not  in  point;  Rice  v.  Tarver,  4  Ga.  588,  apparently  erroneous. 

13  Pet.  17-22,  10  It.  Ed.  38,  VAN  NESS  V.  BANK  OF  X7NITBD  STATES. 

Deed  executed  by  a  guardian  to  convey  property  of  ids  ward,  pursuant  to  a 
decree  In  dhancery,  and  signed  ''W.  M.  D.,  guardian  for  M.  B.,"  is  sufficient. 

Approved  in  Eden  Street  Permanent  Bldg.  Assn.  No.  1  v.  Lusby,  116 
Md.  178,  81  Atl.  286,  holding  acknowledgment  to  deed  sufficient,  when 
recorded,  to  be  valid  under  curative  act  of  1908. 

Under  act  of  February  27,  1801,  for  government  of  District  of  Columbia, 
and  cession  act  of  Maryland,  it  was  not  necessary  to  file  exemplification  of 
record  of  suit  in  chancery  in  Maryland,  directing  conveyance  of  land  in  district, 
conveyance  having  been  made  after  Congress  assumed  jurisdiction. 

Cited  in  M'Laughlin  v.  Bank,  7  Gratt.  70,  holding  cause  on  appeal  from 
Circuit  Court  of  District  of  Alexandria,  pending  in  Supreme  Court  at  time 
of  retrocession  of  territory  to  Virginia,  was  properly  heard  by  that  court 
and  decision  properly  sent  down  to  County  Court  established  by  Virginia. 

In  absence  of  statute,  extraneous  evidence  is  admissible  to  show  that  one 
mftH^g  certificate  of  acknowledgmMit  was  duly  authorized  person,  and  upon 
such  showing  person  will  be  presumed  to  have  acted  tn  his  official  character. 

Approved  in  Hurst  v.  Lukie,  97  Va.  562,  75  Am.  Sf.  Rep.  808,  34  S.  E. 
468,  determining  sufficiency  of  certificate  of  commissioner  in  chancery  to 
deed  to  entitle  it  to  recordation ;  Shults  v.  Moore,  1  McLean,  525,  Fed.  Cas. 
12,824,  holding  certificate  of  clerk  of  County  Court  evidence  of  appoint- 
ment of  justice;  Gourley  v.  Hankins,  2  Iowa,  77,  holding  parol  evidence 
admissible  to  show  that  person  executing  sale  of  county  real  estate  was 
county  clerk ;  Basshor  v.  Stewart,  54  Md.  382,  holding  words  inadvertently 
omitted  from  acknowledgment  will  not  render  deed  inoperative  if  intend- 
ment is  clear;  Morse  v.  Hewett,  28  Mich.  487,  giving  effect  to  foreign 


361  NOTES  ON  U.  S.  REPORTS.  13  Pet.  23-44 

aeknowledgment  where  authority  of  oifficer  was  certified  to  by  county  clerk; 
Hudson  V.  Fishel,  17  R.  I.  70,  20  Atl.  100,  holding  parol  evidence  admissible 
to  show  authority  of  officer  to  make  arrest,  his  official  designation  having 
been  omitted  in  affidavit  of  arrest;  Sharp  v.  Hunter,  7  Cold.  400,  holding 
parol  evidence  admissible  to  prove  signature  of  subscribing  witness^ 

Distinguished  in  Lockhead  v.  Berkeley  etc.  Co.,  40  W.  Va.  661,  563,  21 
S.  E.  1034,  holding  foreign  authentication  of  mechanic's  lien  not  complete 
until  certified  to  by  clerk  of  a  court  of  record. 

Acknowledgment  of  deeds.    Note,  41  Am.  Dec.  171. 

Form  of  execution  of  deed  by  attorney  in  fact  or  agent.    Note,  41 
L.  R.  A.  (N.  S.)  828. 

13  Pet.  ^25,  10  Ik  Ed.  41,  RHODE  ISLAND  ▼.  MASSACHUSETTS. 

Bnpxeme  Court  will  not  apply,  to  suits  between  States,  same  rules  as  to 
time  of  answering  which  govern  suits  between  individuals. 

Cited  in  Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S.  288,  32  L.  Ed.  242, 
8  Sop.  Ct.  1373,  as  instance  of  suit  between  States ;  California  v.  Southern 
Pac.  Co.,  157  U.  S.  249,  38  L.  Ed.  690,  15  Sup.  Ct.  599,  arguendo. 

Miscellaneous.  Cited  in  Irwin  v.  Wilson,  45  Ohio  St.  437,  15  N.  E.  214, 
apparently  erroneous. 

;3  Pet.  26-44,  10  It.  Ed.  42,  SMITH  v.  EIOHABDB. 

Misrepresentation,  to  avoid  contract,  must  be  of  material  fact,  constituting 
motlYe  to  contract,  upon  which  party  relies,  and  by  which  he  is  actually  misled 
to  his  injury;  a  matter  of  opinion  equally  open  to  the  inquiry  of  both  parties 
is  not  Boch  misrepresentation. 

Approved  in  Blease  v.  Garlington,  92  U.  S.  9,  23  L.  Ed.  524,  holding, 
where  party,  knowing  pecuniary  condition  of  debtor,  purchased  claim 
against  him,  expression  of  opinion  as  to  its  value,  by  seller,  does  not  affect 
sale;  Buckner  v.  Street,  5  McCrary,  63,  15  Fed.  368,  refusing  to  set  aside 
contract  where  mistake  was  mutual  and  was  as  to  matter  contemplated 
by  parties ;  Seeley  v.  Reed,  11  Sawy.  265,  25  Fed.  365,  refusing  to  set  aside 
contract  because  of  mistake  of  party  as  to  legal  rights  under  it;  Wilfred 
V.  Myers,  40  Fed.  174,  denying  right  of  charterer  of  vessel  to  rescind 
charter-party  on  determining  that  opinion  of  broker  as  to  capacity  was 
erroneous;  Fitzhugh  v.  Davis,  46  Ark.  346,  holding  honest  expression  of 
opinion  of  vendor  as  to  title,  though  erroneous,  is  not  ground  for  rescis- 
sion; Fonty  V.  Fonty,  34  Ind.  436,  refusing  to  set  aside  sale  of  land  on 
ground  that  mere  oral  promise  of  grantor  to  give  grantee  an  easement  on 
his  land  had  not  been  fulfilled;  Glasscock  v.  Minor,  11  Mo.  658,  holding 
mutual  mistake  as  to  title  not  ground  for  rescission,  if  means  of  informa- 
tion open  to  both  parties;  Stevens  v.  Rainwater,  4  Mo.  App.  295,  holding 
statement  which  is  merely  erroneous  conclusion  from  true  facts  not  ground 
for  rescission ;  Lake  v.  Tyree,  90  Va.  724,  19  S.  E.  789,  holding  expression 
of  opinion  that  ''lots  are  good  building  lots  and  valuable/'  although  un- 
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true,  is  not  ground  for  rescission  of  contract  of  sale;  Smith  ▼.  Mariner, 
5  Wis.  577,  68  Am.  Dec*  78,  holding  purchaser  of  forfeited  school  lands  not 
guilty  of  fraud  if  he,  in  conversation,  unintentionally  misleads  owner  aa 
to  time  of  sale;  Wheeler  v.  Dunn,  13  Colo.  43*/,  22  Pac.  833,  arguendo. 

Expression  of  opinion  as  fraud.    Note,  35  L.  B.  A.  434. 

False  representatlGn  as  to  material  fact,  thongb  Ixmocently  made,  la  gromid 
for  rescission  of  contract,  if  other  party  was  actually  misled,  to  bis  injury. 

Approved  in  King  v.  Lambom,  186  Fed.  28,  108  C.  C.  A.  123,  holding 
coal  lease  void  for  fraud  in  inducement;  Joslyn  v.  Cadillac  Automobile  Co., 
167  Fed.  867,  101  C.  C.  A.  77,  holding  contract  for  sale  of  automobile 
void  for  fraudulent  representations ;  In  re  American  Knit  Gk)ods  Mfg.  Co., 
173  Fed.  482,  97  C.  C.  A.  486,  holding  fraudulent  misrepresentation  not 
shown  in  action  to  rescind  contract  for  sale  of  yam;  Moore  v.\Sawyer, 
167  Fed.  838,  canceling  deed  for  fraudulent  representatioii  that  grantor 
was  signing  different  instrument;  Dorsey  v.  Watkins,  151  Fed.  346,  hold- 
ing contract  for  purchase  of  dairy  cattle  not  subject  to  rescission  as  in- 
duced by  fraud,  when  purchaser  had  examined  herd;  Kell  v.  Trenohard, 
142  Fed.  23,  applying  rule  where  plaintiff  purchased  timber  land  under 
contract  stating  timber  to  be  not  less  than  certain  amount,  and  on  estima- 
tion of  amount  defendant's  agent  by  false  representations  as  to  bound- 
aries deceived  plaintiff  as  to  amount;  Kimber  v.  Young,  137  Fed.  748,  70 
C.  C.  A.  178,  determining  sufficiency  of  allegations  in  action  for  deceit 
in  sale  of  bonds;  Drake  v.  Fairmont  Drain  File  etc.  Co.,  129  Minn.  149, 
151  N.  W.  916,  holding  sale  of  corporate  stock  should  be  rescinded  for 
false  representations  as  to  value  of  its  property;  White  v.  Reitz,  129  Mo. 
App.  313,  108  S.  W.  603,  holding  statement  by  agent  that  title  was  good 
was  legal  fraud  if  untrue,  though  agent  acted  in  good  faith;  Kuhlman  v. 
Shaw,  91  Neb.  475,  136  N.  W.  58,  holding  purchaser  of  land  could  recover 
excess  of  price  paid,  where  amount  in  tract  was  falsely  stated,  though  in 
good  faith ;  Sonnesyn  v.  Akin,  14  N.  D.  256,  104  N.  W.  1029,  holding  mis- 
representation as  to  title  not  ground  for  rescission  where  defect  was  cor- 
rected before  sale  was  consummated;  dissenting  opinion  in  Browning  y^ 
Boswell,  215  Fed.  840,  132  C.  C.  A.  168,  majority  holding  coal  lease  con- 
tract not  induced  by  fraud  of  lessor;  Warner  v.  Daniels,  1  Wood.  &  M. 
110,  Fed.  Cas.  17,181,  and  Ormsby  v.  Budd,  72  Iowa,  82,  33  N.  W.  458, 
setting  aside  sale  of  land,  where  stock  given  as  consideration,  and  repre- 
sented as  of  certain  value  proved  worthless ;  Foster  v.  Swasey,  2  Wood.  &  M. 
225,  Fed.  Cas.  4984,  and  Hamlin  v.  Abell,  120  Mo.  203,  25  S.  W.  520, 
holding  vendor  of  note  liable  upon  it  where  at  time  of  sale  he  declared 
maker  to  be  solvent;  Ljmch  v.  Mercantile  Trust  Co.,  5  McCrary,  629,  hold- 
ing vendor  of  land  liable  for  false  representation  of  agent  regarding 
boundaries;  Barque  Franco-Egyptienne  v.  Brown,  34  Fed.  193,  setting 
aside  sale  of  bonds,  where  prospectus,  which  induced  purchase,  was  shown 
to  have  made  false  representations;  Billings  v.  Aspen  etc.  Co.,  51  Fed. 
347,  10  U.  S.  App.  1,  setting  aside  sale  of  mining  land,  where  nonresident 
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owner  was  fraudulently  induced  to  sell  at  grossly  inadequate  price ;  Hen- 
derson V.  Henshall,  54  Fed.  327,  7  U.  S.  App.  565,  and  Smith  v.  Mitchell, 
6  Ga.  471,  477,  480,  where  nonresident  purchaser  of  land  was  misled  as  to 
improvements  and  value;  Bryant  v.  Boothe,  30  Ala.  315,  68  Am.  Dec.  119, 
rescinding  contract  for  sale  of  land,  where  vendor  fraudulently  concealed 
defect  in  title;  Gifford  v.  Carvill,  29  Cal.  592,  holding  evidence  of  fraudu- 
lent representations  as  to  value  "of  stock,  admissible  to  defeat  action  on 
note  given  for  purchase  price;  Senter  v.  Senter,  70  Cal.  622,  11  Pac.  783, 
entertaining  suit  to  reform  decree  of  divorce,  plaintiff's  assent  to  division 
of  property  having  been  induced  by  misrepresentations  as  to  value ;  Coffee 
y.  Newsom,  2  Ga.  459,  rescinding  contract  for  sale  of  land  where  vendor 
foncealed  defect  in  title,  although  vendee  had  not  been  evicted;  ELicks  v. 
Stevens,  121  111.  195,  196,  11  N.  £.  243,  244,  and  Gatling  v.  NeweU,  9  Ind. 
576,  holding  parol  evidence  admissible  to  show  fraudulent  representations 
of  vendor  of  patent  right;  Borden  v.  Kattleman,  142  HI.  103, 104,  31  N.  E. 
21,  setting  aside  transfer  of  certificate  of  deposit  induced  by  statement  of 
vendee  that  bank  was  insolvent ;  Frenzel  v.  Miller,  37  Ind.  13,  10  Am.  Rep. 
68,  setting  aside  sale  of  mill  where  vendor  fraudulently  represented 
machinery  in  good  condition ;  Robinson  v.  Reinhart,  137  Ind.  681,  36  N.  E. 
521,  rescinding  sale  of  land  executed  by  person  fraudulently  acting  as 
agent  of  nonresident  owners;  Wilcox  -v.  Iowa  Wesleyan  University,  32 
Iowa,  374,  rescinding  agreement  for  discount  of  note  induced  by  misrepre- 
sentations as  to  maker's  solvency;  Eiefer  v.  Rogers,  19  Minn.  37,  38,  set- 
ting aside  sale  of  land,  although  vendor's  representation  as  to  clear  title 
was  innocently  made ;  Davis  v.  Heard,  44  Miss.  58,  where  purchase  of  land 
was  induced  by  vendor's  erroneous  statement  as  to  boundary;  Dameron  v. 
Jamison,  4  Mo.  App.  304,  entertaining  bill  to  correct  deed,  which  vendee 
knew  conveyed  more  than  vendor  intended;  Phillips  v.  Jones,  12  Neb.  215, 
10  N.  W.  709,  awarding  damages  where  land  sold  to  nonresident  was  not 
of  value  represented;  Leavitt  v.  Sizer,  35  Neb.  85,  52  N.  W.  833,  holding 
it  erroneous  to  instruct  jury  that  person  making  representations  must  have 
known  them  to  be  false;  McCall  v.  Davis,  56  Pa.  435,  94  Am.  Dec.  96, 
holding  purchaser  of  land  entitled  to  damages  where  streets  not  laid  out 
as  indicated  on  plat ;  De  Frees  v.  Carr,  8  Utah,  492,  493,  33  Pac.  218,  and 
Grim  V.  Byrd,  32  Gratt.  300,  canceling  deed,  where  value  of  stock  given 
as  consideration  was  grossly  misrepresented ;  Adams  v.  Reed,  11  Utah,  -504, 
40  Pac.  725,  and  Crislip  v.  Cain,  19  W.  Va.  474,  rescinding  contract  of 
sale,  although  misrepresentation  as  to  boundaries  was  innocent;  Lowe  v. 
Trundle,  78  Va.  68,  rescinding  assignment  of  judgments  induced  by  mis- 
representation of  their  value;  Rorer  Iron  Co.  v.  Trout,  83  Va.  407,  5  Am. 
St  Rep.  292,  2  S.  E.  717,  setting  aside  lease  of  mining  property  induced 
by  fraudulent  representations  of  lessees  as  to  intention  to  develop  mines; 
Meek  v.  Spracher,  87  Va,  170,  12  S.  E.  400,  holding  charge  of  fraud  suffi- 
cient if  it  alleges  that  grantee  relied  upon  assurance  as  to  amount  of  land 
conveyed  and  grantor  knew  it  to  be  false ;  Miner  v.  Medbury,  6  Wis.  309, 
317,  setting  aside  sale  of  timber  land  where  misrepresentation  as  to'  value 
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of  timber,  although  innocent,  was  inducement  for  purchaser;  Risch  ▼. 
Von  Lillienthal,  34  Wis.  267,  to  same  effect ;  dissenting  opinion  in  McElvain 
▼.  Mudd,  44  Ala.  79;  Converse  v.  Blumrich,  14  Mich.  123,  90  Am.  Dec.  241, 
arguendo. 

Distinguished  in  Mitchell  Mining  Co.  v.  Hammons,  12  Ariz.  305, 100  Pae. 
796,  holding  contract  of  sale  of  mining  claim  could  not  be  rescinded  for 
fraud  unless  made  three  months  after  purchaser  had  expert  examination 
made ;  Mason  tkimber  Co.  v.  Buchtel,  101  U.  S.  637,  25  L.  Ed.  1073»  wher« 
alleged  misrepresentations  were  not  made  by  party  to  contract;  Hall  ▼. 
Thompson,  1  Smedes  &  M.  485,  holding  failure  to  affirm  existence  of  deed 
of  trust  not  ground  for  rescission  of  sale  of  land;  Hodges  v.  Torrey,  28 
Mo.  102,  refusing  to  set  aside  sale  because  of  misrepresentation  as  to 
improvements,  means  of  information  being  accessible  to  vendee;  Lynch '■ 
Api>eal,  97  ^a.  St.  353,  refusing  to  apply  rule  where  both  parties  had  been 
guilty  of  fraud ;  Mahaffey  v.  Ferguson,  156  Pa.  St.  169,  27  Atl.  23,  where 
vendee  was  guilty  of  laches  in  disaffirming  purchase. 

Deceit  on  sale.    Note,  6  Am.  Dec.  118. 

Liability  of  vendor  of  realty  for  false  representations  innocently  made. 
Note,  Ann.  Gas.  19130,  63. 

Right  to  rely  on  representations  made  to  effect  contract  as  basis  for 
charge  of  fraud.    Note,  87  L.  B.  A.  605. 

What  constitutes  fraud  and  liability  therefor.    Note,  12  E.  B.  0.  295. 

Miscellaneous.  Cited  in  Freeman  v.  Curran,  1  Minn.  171,  and  Cahoon 
V.  Coe,  57  N.  H.  569 ,  erroneously. 

13  Pet.  45-64,  10  L.  Ed.  61,  BOSS  ▼.  DUVAI*. 

Act  of  Virginia  of  1792,  to  regulate  proceedings,  is  in  effect  an  act  of  limi- 
tation, and  is  to  be  applied  in  the  Federal  courts  as  provided  in  the  Judiciary 
act,  although  one  of  its  provisions  regulates  the  issue  of  executions. 

Approved  in  Leffingwell  v.  Warren,  2  Black,  603,  17  L.  Ed.  262,  giving 
effect  to  State  law,  limiting  time  for  redemption  of  land  sold  for  taxes; 
In  re  Eldridge,  2  Hughes,  257,  Fed.  Cas.  4331,  holding  Fedlral  courts 
bound  to  give  effect  to  statute  of  limitations  barring  action  against  in- 
solvent debtor;  In  re  Noesen,  6  Biss.  447,  Fed.  Cas.  10,288,  holding  action 
against  bankrupt's  estate  barred  under  State  law;  and  In  re  Cornwall, 
9  Blatchf .  127,  Fed.  Cas.  3250,  is  to  same  effect,  holding  where  creditor  of 
bankrupt  is  citizen  of  State  where  statute  passed  he  is  bound  by  it;  Butler 
V.  Poole,  44  Fed.  586,  holding  action  by  receiver  of  national  bank  against 
stockholders  subject  to  State  statute  of  limitations;  Copp  v.  Louisville  etc. 
Ry.  Co.,  50  Fed.  166,  holding  suit  under  Interstate  Commerce  Act  subject 
to  State  statute  of  limitations,  in  absence  of  express  provision  by  Con- 
gress;. Merrill  v.  Monticello,  66  Fed.  166,  giving  effect  to  statute  limiting 
suits  on  municipal  bonds. 

Distinguished  in  King  v.  Davis,  137  Fed.  239,  Va.  Code,  1887,  §  3566, 
providing  lis  pendens  shall  not  affect  bona  fide  purchaser^  uhless  memoran« 
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dmn  filed  with  elerk  of  court  in  county  where  land  lies  does  not  apply 
to  Federal  courts;  Metealf  ▼.  Watertown,  153  U.  S.  675,  38  L.  Ed.  863, 
14  Sap.  Ct.  949,  under  facts;  Hartman  v.  Fishbeck,  18  Fed.  294,  holding 
Federal  courts  will  not  enforce  State  statute  of  limitations  against  non- 
resident. 

To  avoid  operation  of  a  statute  of  limitations,  party  must  show  himself  to 
be  wltbin  its.  exception. 

Approved  in  Bealmear  v.  Hutchins,  134  Fed.  266  (reversed  148  Fed.  545), 
under  Rev.  Stats.  N.  C.  1837,  c.  42,  §  1,  one  claiming  entry  of  Cherokee 
lands  has  burden  of  showing  on  face  of  grant  itself  that  land  was  'at  time 
vacant  and  unsurveyed. 

Distinguished  in  Bealmear  v.  Hutchins,  148  Fed.  558  (reversing  134  Fed. 
257),  under  Pub.  Laws  N.  C.  1835,  p.  7,  c.  6,  as  amended  in  1837,  grant 
of  Cherokee  lands  issued  pursuant  to  authority  of  such  law  is  presumptively 
of  vacant  and  unsurveyed  lands,  and  sufficient  to  maintain  ejectment. 

Statute  operating  to  bar  actions  on  Judgments,  bars  execution  on  those  Judg- 
ments also. 

Approved  in  General  Electric  Co.  v.  Hurd,  171  Fed.  988,  holding  lien 
of  decree  on  which  no  execution  issued  lapsed  in  ten  years;  Board  of 
Commrs.  v.  Tome,  153  Fed.  84,  82  C.  C.  A.  215,  holding  proceeding  to  re- 
cover judgment  was  barred  by  lapse  of  three  years  without  issue  of  execu- 
tion ;  Miller  v.  Melone,  11  Okl.  251,  56  L.  B.  A.  620,  67  Pac.  482,  creditor's 
bill  seeking  to  set  aside  fraudulent  sale  is  barred  where  plaintiff's  judg- 
ment becomes  dormant  pending  suit;  McAleer  v.  Clay  County,  42  Fed. 
667,  holding  mandamus  will  not  lie  to  comx)el  levy  of  tax  to  satisfy  judg- 
ment already  barred  by  statute;  Merchants'  Bank  v.  Braithwaite,  7  N.  D. 
375,  66  Am.  St.  Rep.  664,  75  N.  W»  249,  setting  aside  supplementary 
proceeding  after  judgment  barred;  Browne  &  Manzanares  Co.  v.  Chavez, 
54  Pac.  234,  9  N.  M.  319,  holding  barred  judgment  cannot  be  revived  by 
scire  facias. 

Statute  of  limitations  will  commence  to  run  as  against  lionresidents  from 
the  date  of  the  repeal  of  a  provision  excepting  such  nonresidents  from  its 
operation. 

Cited  in  Lewis  v.  Lewis,  7  How.  779,  12  L.  Ed.  911,  where  facts  were 
similar  to  those  in  principal  case;  Sohn  v.  Waterson,  17  Wall.  600,  21 
L.  "Ed.  738,  holding  as  to  existing  causes  of  action,  statute  begins  to  run 
from  time  they  are  subjected  to  its  operation;  Pereles  v.  Watertown,  6 
Hiss.  82,  Fed.  Cas.  10,980,  den3dng  retrospective  operation   of  statute  of 
limitations  prescribing  time  for  bringing  suit  on  municipal  bonds;  Sayles 
v.  Richmond  etc.  R.  Co.,  3  Hughes,  174,  Fed.  Cas.  12,424,  reviewing  sub- 
ject of  limitation  of  suits  for  infringement  of  patents. 
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Process  act  of  1828  adopted  then  ezistiBg  State  laws  oonoendo^  executions, 
and  operates  on  execntipns  Isnied  subsequent  to  its  passage  regardless  of  tlie 
time  when  tbe  jndgmentj  was  rendered. 

Approved  in  Ward  v.  Chambei^am,  2  Black,  442,  17  L.  Ed.  325,  holding 
judgments  rendered  in  Federal  courts  are  liens  on  defendant's  property 
where  similar  judgments  of  State  courts  are  liens  by  State  law;  Ex  parte 
Boyd,  105  U.  S.  651,  26  L.  Ed.  1202,  holding  party  holding  cpmmon-law 
judgment,  entitled  to  same  remedy  in  Federal  court  to  enforce  it,  as  is 
given  in  State  court;  Gaines  v.  Travis,  Abb.  Adm.  430,  Fed.  Cas.  5180, 
Moan  V.  Wilmarth,  3  Wood.  &  M.  402,  Fed.  Cas.  9686,  asserting  power 
of  Congress  to  provide  for  adoption  of  State  process  relating  to  imprison- 
ment for  debt;  Springer  v.  Foster,  1  Story,  602,  Fed.  Cas.  13,265,  but 
holding  State  insolvent  law  did  not  dissolve  attachment  in  Federal  court, 
such  law  having  been  passed  subsequent  to  State  laws  adopted  by  Congress ; 
Dartmouth  Savings  Bank  v.  Bates,  44  Fed.  547,  and  Reid  v.  House,  2 
Humph.  582,.  holding-  State  law  requiring  judgments  to  be  recorded  applies 
to  judgements  of  Federal  courts;  Yonley  v.  Lavender,  27  Ark.  261,  263, 
holding  creditor  of  estate,  having  judgment  of  Federal  court  against  execu- 
tor, entitled  only  to  same  rank  as  creditor  under  State  judgment;  Martin 
v.  Gilmore,  72  III.  196,  and  Merchants'  Bank  v.  Evans,  51  Mo.  343,  holding 
proceedings  at  execution  sale  by  United  States  marshal  governed  by  State 
law;  Simpson  v.  Niles,  1  Ind.  204,  holding,  where  State  judgments  are 
made  liens  on  debtors'  property.  Federal  judgments  will  be  given  that 
effect;  Hepburn  v.  Kerr,  9  Humph.  729,  61  Am.  Dec.  687,  holding  prop- 
erty sold  under  execution  from  Federal  court,  subject  to  redemption  under 
State  law;  In  re  Griner,  16  Wis.  437,  citing  principal  case  as  instance  where 
Federal  court  adopted  practice  under  State  law ;  Perry  Mfg.  Co.  v.  Brown, 
2  Wood.  &  M.  470,  Fed.  Cas.  11,015,  and  United  States  v.  Brennen,  Hempst. 
325,  Fed.  Cas.  14,992,  both  arguendo. 

Lien  of  judgments  in  Federal  courts.    Note,  24  Am.  Dec.  312. 

Lien  of  Federal  court  judgment.    Note,  47  L.  B.  A.  470,  471. 

Where  statute  prescribes  time  in  which  suit  shall  be  brought,  and  part  of 
time  has  elapsed,  it  may  be  applied  to  pre-existing  causes  if  a  reasonable  time 
Temain. 

Approved  in  Union  Pacific  R.  Co.  v.  Laramie  Stock  Yards  Co.,  231  U.  S. 
201,  58  L.  Ed.  183,  34  Sup.  Ct.  101,  holding  retrospective  effect  would  not 
be  given  to  act  of  June  24,  1912,  relating  to  adverse  possession  of  rights 
of  way  granted  by  act  of  July  1,  1862;  Wilson  v.  Iseminger,  185  U.  S.  64, 
46  L.  Ed.  808,  22  Sup.  Ct.  576,  upholding  Pennsylvania  Act,  April  27,  1855, 
§  7,  presuming  release  and  extinguishment  of  any  irredeemable  ground 
rent  on  which  no  payment  or  demand  has  been  made  for  twenty-one  years ; 
United  States  v.  Cadarr,  24  App.  D.  C.  155,  holding  where  statute  took 
effect  considerable  time  after  passage,  reasonable  time  to  commence  action 
to  avoid  bar  fixed  by  statute  was  eomputed  from  time  of  passage;  Mil- 
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bonme  ▼.  Kelley,  93  Kan.  768,  145  Pac.  818,  applying  mle  to  action  to 
establish  claim  against  estate  where  claimant  had  eighteen  months  before 
statute  took  effect  to  commence  action;  Cleveland  Ins.  Co.  v.  Reed,  1  Biss. 
186,  Fed.  Cas.  2889,  holding  foreclosure  suit  barred  by  statute  passed  sub- 
sequently to  execution  of  mortgage,  but  which  left  reasonable  time  for 
suit;  In  re  Kirkland,  14  Fed.  Cas.  678,  holding  law  affecting  remedy  only 
by  giving  materialmen  liens  may  operate  retrospectively;  Spencer  v.  Mc- 
Bride,  14  Fla.  413,  holding  statute  operated  to  bar  action  on  note  although 
but  six  months  remained  after  passage;  Pritchard  v.  Spencer,  2  Ind.  486, 
and  McLat^hlin  y.  Hoover,  1  Or.  34,  giving  retrospective  effect  to  statute 
limiting  time  for  suing  in  assumpsit;  Tarpley  v.  Hamer,  9  Smedes  &  M. 
313,  314,  ruling  similarly  as  to  statute,  limiting  time  for  recording  judg- 
ments; Kom  V.  Browne,  64  Pa.  St.  58,  as  to  statute  providing  that  lapse 
of  twenty  years  without  demand  of  payment  raises  presumption  of  pay- 
ment of  arrears  of  ground  rent;  Gautier  v.  Franklin,  1  Tex.  745,  giving 
similar  effect  to  amendatory  statute  of  limitations;  dissenting  opinion  in 
Lewis  V.  Lewis,  7  How.  780,  783,  12  L.  Ed.  911,  913,  arguing  in  favor  of 
retrospective  operation  of  repeal  of  exemption  in  statute  of  limitations  in 
favor  of  nonresidents;  Hays  v.  Cage,  2  Tex.  513,  and  Sheldon  v.  Sheldon, 
3  Wis.  707,  both  arguendo. 

Distinguished  in  Billings  v.  Hall,  7  Cal.  5,  holding  repeal  of  statute 
cannot  operate  to  revive  ^.ction  already  barred. 

Retrospective,  operation  of  statutes  of  limitation.    Note,  111  Am.  St. 
Rep.  461;  4  Ann.  0a3.  166. 

13  Pet  66-60,  10  L.  Ed.  61,  ANDREWS  ▼.  FOMD. 

If  a  cliarge  for  exchange  is  a  cover  for  xumrj,  tbe  contract  la  nanrlons. 
Cited  in  Buttrick  v.  Harris,  1  Biss,  444,  Fed.  CasJ  2256,  holding  con- 
tract for  loan  of  money  void  where  it  stipulated  for  legal  interest  and 
unnecessarily  added  exchange;  Market  Bank  v.  Smith,  16  Fed.  Cas.  758, 
where  rate  of  exchange  charged  on  bill  was  greater  than  usual  rate. 

Whether  a  cliarge  for  exchange  Is  a  cover  for  usury  It  a  question  of  intent, 
and  is  exclusively  for  the  Jury. 

Approved  in  Gkrman  Bank  v.  De  Shon,  41  Ark.  343,  holding  jury  should 
determine  for  what  purpose  amount  in  excess  of  legal  interest  was  taken 
in  discounting  note;  Mix  v.  Madison  Ins.  Co.,  11  Ind.  120,  holding  jury 
is  to  determine  whether  discount  by  which  purchaser  in  fact  takes  more 
than  legal  interest  is  cover  for  usury;  Orr  v.  Lacey,  2  Doug.  253,  holding 
intent  to  cover  usury  by  excessive  discount  must  be  proven;  Mitchell  v. 
Napier,  22  Tex.  128,  affirming  judgment  based  upon  finding  of  jury  that 
eontraet  was  usurious;  Farmers'  Bank  y.  Burchard,  33  Vt.  370,  holding 
reservation  of  excessive  amount  of  interest  is  not  conclusive  as  to  corrupt 
intent;  dissenting  opinion  in  Grand  Gulf  Bank  v.  Archer,  8  Smedes  &  M. 
185,  arguing  that  entire  contract  was  void  where  jury  found  discount 
usurious;  In  re  Troy  &  Cahoes  Shirt  Co./  136  Fed.  427,  Weed  v.  Miller, 
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1  McLean,  424,  Fed.  Gas.  17,346,  Union  Bank  v.  Bell,  14  Ohio  St.  210,  and 
Andrews  v.  Hoxie,  5  Tex.  188,  all  arguendo. 

In  determining  whether  exchange  is  a  cover  for  usury  ey^lence  is  admissible 
to  show  the  rates  of  exchange  prevailing  at  time  the  contract  was  made. 

Cited  in  Burrows  v.  Cook,  17  Iowa,  443,  refusing  to  hold  discount 
usurious  in  absence  of  any  showing  as  to  rate  of  exchange. 

Contracts  made  in  one  lAace  and  perf  ormable  in  another  are  to  be  governed 
by  the  law  of  the  latter. 

Approved  in  Old  Dominion  Copper  Mining  etc.  Co.  v.  Bigelow,  203  Mass. 
174,  40  L.  R.  A.  (N.  S.)  314,  89  N.  E.  200,  following  rule;  East  on  v.  Geo. 
Wostenholm  &  Son,  137  Fed.  530,  70  C.  C.  A.  108,  where  firm  doing  busi- 
ness in  California  and  Costa  Rica  bought  goods  in  England  through  pur- 
chasing agent,  under  agreement  that  agent  in  England  should  advance  price 
and  expenses  for  commission,  agent's  contract  governed  by  English  law; 
United  States  Savings  &  Loan  Co.  v.  Harris,  113  Fed.  31,  holding  where 
loan  contract  between  building  association  of  one  State  and  resident  of 
another  and  secured  by  mortgage  of  real  estate  therein  is  valid  in  former 
but  usurious  in  latter  State,  fact  th&t  place  of  payment  is  former  State 
not  an  evasion  of  usury  laws;  Morris  &  Whitehead  v.  East  Side  Ry.  Co., 
104  Fed.  417,  holding  where  bonds  are  pledged  in  another  State  from  that 
in  which  debtor  resides  to  secure  notes  there  payable,  law  of  such  State 
governs  as  to  sale  of  security;  Walker  v.  Lovitt,  260  111.  647,  95  N.  E.  632, 
holding  note  payable  in  Missouri  governed  by  law  of  that  State  as  to 
usury;  American  Malting  Co.  v.  Southern  ^Brewing  Co.,  194  Mass.  94,  80 
N.  E.  626,  holding  rule  that  note  to  creditor  was  payment  did  not  apply 
where  not  law  of  State  where  note  was  payable;  Kavanaugh  v.  Supreme 
Council,  168  Mo.  App.  244,  138  S.  W.  362,  holding  contract  governed  by 
laws  of  State  where  it  was  both  made  and  to  be  performed ;  Ma^'er  v.  Roche, 
77  N.  J.  L.  684,  26  L.  R.  A.  (N.  S.)  763,  75  Atl.  237,  holding  law  of  place 
where  note  was  payable  governed  validity  of  note;  General  Ry.  etc.  Co.  v. 
Commonwealth,  118  Va.  304,  87  S.  E.  599,  applying  rule  to  contract  to 
furnish  labor  within  State;  Nashua  Sav.  Bank  v.  Sayles,  184  Mass.  522, 
100  Am.  St.  Rep.  573,  69  N.  E.  310,  arguendo ;  Scudder  v.  Union  Bank,  91 
U.  S.  411,  412,  23  L.  Ed.  248,  249,  holding  where  bill  is  drawn  by  person 
in  Chicago  on  St.  Louis  firm  and  accepted  in  Chicago,  validity  of  acceptance 
depends  on  Illinois  law;  Scotland  County  v.  Hill,  132  U.  S.  117,  33  L.  Ed. 
265,  10  Sup.  Ct.  29,  and  Coghlan  v.  South  Carolina  Ry.  Co.,  142  U.  S.  ilO, 
35  L.  Ed.  954,  12  Sup.  Ct.  163,  holding  where  bonds  are  silent  as  to  interest 
payable  after  maturity,  rate  at  place  where  they  are  payable  governs ;  Lon- 
don Assurance  v.  Companhia  de  Moagens,  167  U.  S.  161,  42  L.  Ed.  121,  17 
Sup.  Ct.  789,  where  contract  of  marine  insurance  held  governable  by  laws 
of  place  where  main  office  located;  Providence  etc.  Bank  v.  Frost,  14 
Blatchf.  233,  Fed.  Cas.  11,464,  holding  note  drawn  in  one  State  and  sent 
to  another  for  discount  is  dependent  for  legality  upon  law  of  latter;  Camp- 
bell V.  Crampton,.18  Blatchf.  163,  2  Fed.  419,  holding  contract  of  marriage 
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is  deemed  perf  ormable  where  parties  are  to  reside  and,  if  illegal  there,  will 
not  be  enforced  elsewhere;  BiJfour  v.  Wilkinsw5  Sawy.  433,  Fed.  Cas.  807, 
iiolding  "rainy  day"  clause  in  charter-party  is  to  be  construed  according 
to  usage  in  port  where  vessel  is  to  be  loaded ;  Phinney  v.  Mutual  Life  Ins. 
Co.,  67  Fed.  498,  holding  right  of  company  to  forfeit  policy  for  nonpayment 
of  premiums  determinable  by  law  of  place  where  home  office  situated ;  Cub- 
bedge  v.  Napier,  62  Ala.  522,  holding  where  rate  of  interest  payable  is  not 
stipulated,  legal  rate  where  contract  is  perf  ormable  governs;  Mason  v. 
Dousay,  35  111.  433,  85  Am.  Dec.  369,  holding  sufficiency  of  acceptance  of 
bill  is  determinable  by  law  of  place  where  it  is  payable;  Brown  v.  Jones, 
125  Ind.  379,  21  Am.  St.  Bep.  230,  25  N.  E.  454,  as  to  sufficiency  of  notice 
of  protest ;  Thayer  v.  Elliott,  16  N.  H.  104,  holding  where  contract  is  void 
in  State  of  performance  it  will  not  be  enforced  elsewhere;  Kentucky  v. 
Bassford,  6  Hill,  529,  enforcing  bond  required  by  State  from  person  selling 
lottery  tickets;  Burckle  ▼.  Eckhart,  3  N.  T.  135,  holding  place  where  con- 
tract is  performable  determines  jurisdiction  where  cause  of  action  arises; 
dissenting  opinion  in  Canada  etc.  Ry.  Co.  v.  Qebhard,  109  U.  S.  545,  27 
L.  Ed.  1027,  3  Sup.  Ct.  376,  majority  holding  persons  dealing  with  non- 
resident corporation  do  so  with  reference  to  laws  of  place  where  corpora- 
tion created ;  Cook  v.  MofPat,  5  How.  315,  12  L.  Ed.  168,  Ottawa  v.  National 
Bank,  105  U.  S.  346,  26  L.  Ed.  1128,  Green  v.  Collins,  3  CUff.  499,  Fed.  Cas. 
6765,  and  Curtis  v.  Leavitt,  15  N.  Y.  92,  227,  228,  230,  all  arguendo. 

Conflict  of  laws  as  to  capacity  of  married  women  to  contract.    Note, 
26  L.  B.  A.  (N.  8.)  766. 

In  general  tbe  hindin^  force  of  an  agreement  la  to  be  determined  by  tiie 
law  of  the  place  where  it  is  made. 

Approved  in  Clark  v.  Belt,  223  Fed.  577,  138  C.  C.  A.  1,  holding  place  of 
contract  was  place  where  last  act  essential  to  meeting  of  minds  was  done; 
Guaranty  Trust  Co.  v.  Hannay,  210  Fed.  812,  127  C.  C.  A.  360,  holding  law 
of  England  where  contract  was  made  and  to  be  performed  applied;  Cox 
V.  Adams,  2  Ga.  165,  referring  to  lex  loci  contractus  to  determine  obligation 
of  indorser  of  note;  Lindsay  v.  Hill,  66  Me.  217,  22  Am.  Bep.  566,  enfor- 
cing contract  not  void  on  ground  of  usury  in  place  where  made ;  Kerwin  v. 
Doran,  29  Mo.  App.  405,  Smith  v.  Godfrey,  28  N.  H.  382,  61  Am.  Dec.  619, 
and  Hill  v.  Spear,  50  N.  H.  262,  9  Am.  Bep.  208,  all  holding  sale  complete 
when  goods  delivered  on  cars  for  shipment,  and  if  valid  in  State  where 
made  vendee  cannot  avoid  it  under  statute  of  State  where  he  resides. 

Distinguished  in  Buckner  v.  Watt,  19  La.  218,  36  Am*  Dec.  673,  refusing 
to  enforce  contract  contrary  to  policy  of  State. 

Where  Interest  allowed  by  the  laws  of  the  place  of  performance  is  higher 
than  that  allowed  at  the  place  of  the  contract  the  parties  may  in  good  faith 
sttpnlate  for  the  higher  Interest  without  incurring  the  penalties  of  usury. 

Approved  in  M  'Ilvaine  v.  Ellington,  111  Fed.  584,  Manship  v.  New  South 
Bldg.  &  Loan  Assn.,  llO  Fed.  860,  and  Dygert  v,  Vermont  Loan  &  Trust 
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Co.,  94  Fed.  914,  all  following  rule ;  Bedford  v.  Eastern  Building  &  Lfoan 
Assn.,  181  U.  S.  243,  45  L,  Ed.  845,  21  Sup.  Ct.  602;  holding  contract  of 
foreign  loan  association  which  is  not  usurious  under  laws  of  State  where 
association  is  domiciled  and  where  obligations  are  payable  cannot  be  at- 
tacked for  usury  in  State  where  land  mortgaged  is  situated;  Hieronymus 
V.  New  York  Nat.  Building  &  Loan  Assn.,  101  Fed.  14,  holding  loan  by 
corporation  of  one  State  to  resident  of  another  to  be  paid  to  borrower 
in  own  State  and  secured  by  mortgage  on  realty  there  situated  will  be 
presumed  to  have  been  made  with  reference  to  laws  of  State  of  lender; 
Andruss  v.  Peoples'  Building,  Loan  &  Saving  Assn.,  94  Fed.  580,  holding 
where  by-laws  of  loan  association  provide  that  all  pa3m[ients  shall  be  made 
to  secretary  at  city  of  incorporation,  and  bond  and  mortgage  contain 
stipulation  that  they  are  govcfmed  by  laws  of  such  State,  contract  not 
usurious  if  not  so  by  laws  of  State  of  performance;  Shannon  v.  Building 
etc.  Assn.,  78  Miss.  975,  30  South.  55,  holding  though  by  terms  notes  in 
favor  of  loan  associations   are  payable  in  State  of  domicile,   contract 
subject  to  usury  laws  of  this  State  when  notes  are  made  here  and  secured 
by  mortgage  on  land  situated  here  and  all  payments  have  been  made  here ; 
Davis  V.  Tandy,  107  Mo.  App.  449,  81  S.  W.  460,  where  note  is  usurious 
tmder  laws  of  State  where  made  and  also  where  payable,  and  under  laws 
of  latter  State  mortgage  securing  it  is  void  for  usury,  but  is  not  void  by 
laws  of  former  State,  mortgage  is  enforceable  in  latter  State  under  limi- 
tations placed  on  it  in  former;  Pacific  Building  Co.  v.  Hill,  40  Or.  292,  91 
Am.  St.  Rep.  d82,  67  Pac.  106,  holding  where  contract  between  Oregon 
citizen  and  foreign  corporation  doii^  business  in  Oregon,  to  be  executed 
in  California  but  relating  to  Oregon  land,  is  governed  by*  Oregon  laws 
where  it  is  usurious  under  such  laws  but  not  under  California  law;  Miller 
v.  Tiffany,  1  Wall.  310, 17  L.  Ed.  543,  and  Mutual  Life  Ins.  Co.  v.  Richard- 
son, 77  Fed.  397,  where  suit  for  foreclosure  held  not  open  to  defense  that 
interest  stipulated  was  greater  than  allowable  where  mortgage  executed; 
Ware  v.  Bankers'  Loan  etc.  Co.,  95  Va.  683,  64  Am.  St.  Bop.  828,  29  S.  E. 
745,  ruling  similarly  as  to  interest  on  bond;  Cockle  v.  Flack,  93  U.  S.  347, 
23  L.  Ed.  950,  where  contract  was  performable  where  debtor  resided  and  in- 
terest was  legal  there ;  Fitch  v.  Remer,  1  Biss.  339,  340, 342,  344, 345, 1  Flipp. 
17,  18,  20,  23,  24,  Fed.  Cas.  4836,  enforcing^  mortgage  where  interest  stipu- 
lated was  legal  in  place  where  property  located ;  New  England  Security  Co. 
v.  Vader,  12  Sawy.  68,  28  Fed.  269,  holding  fact  that  note  stipulates  for 
higher  rate  allowable  in  place  where  made  is  evidence  of  intention  that 
law  of  that  place  shall  govern;  Oregon  etc.  Co.  v.  Rathbum,  18  Fed.  Cas. 
763,  refusing  to  declare  note  void  where  it  did  not  appear  that  interest  was 
usurious  in  foreig^n  country  where  it  was  stipulated  to  be  paid;  Hitchcock 
V.  United  States  Bank,  7  Ala.  432,  433,  holding  clause  in  charter  limiting 
rate  of  interest  chargeable  by  corporation  in  State,  does  not  invalidate 
contracts   stipulating  greater   rate   if  performable   elsewhere;    American 
Freehold  Land  Mtg.  Co.  v.  Sewell,  92  Ala.  171,  18  L.  R.  A.  302,  9  South. 
146,  ruling  similarly  where  parties  stipulated  that  contract  was  to  be  gov- 
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emed  by  law  of  place  where  made,  and  for  rate  of  interest  allowed  there ; 
McAllister  v.  Smith,  17  111.  335,  66  Am.  Dec.  656,  holding  where  interest 
legal  in  place  of  performance,  court  of  another  State  will  enforce  it, 
although  it  wonld  be  usurious  in  latter  State;  Butler  v.  Myer,  17  Ind.  81, 
holding  bonds  executed  in  one  State  and  payable  in  another  may  bear 
larger  interest  than  is  legal  in  former;  Arnold  v.  Potter,  22  Iowa,  198, 
199,  extending  rule  and  holding  parties  may  stipulate  for  rate  of  interest 
prevailing  where  security  located  although  contract  made  and  performable 
ebsewhexe;  Bigelow  v.  Burnham,  83  Iowa,  122,  32  Am.  St.  Rep.  296,  49 
N.  W.  104,  and  Shipman  v.  Bailey,  20  W.  Va.  146,  holding  note  is  presum- 
ably payable  where  made,  and  if  rate  of  interest  legal  there  it  will  be  en- 
foreed  elsewhere ;  Freese  v.  Brownell,  35  N.  J.  L.  287, 10  Am.  Rep.  241,  hold- 
ing bill  is  contract  of  place  where  drawee  resides,  but  parties  may  stipulate 
for  interest  legal  in  drawer's  domicile ;  United  States  Savings  etc.  Co.  v. 
Shain  (N.  D.),  77  N.  W.-  1008,  holding  where  parties  to  note  are  resident  in 
different  States  and  place  of  payment  is  not  specified,  court  will  presume 
in  favor  of  place  where  interest  is  legal;  Thornton  v.  Dean,  19  S.  C.  590, 
45  Am.  Rep.  802,  holding  that  where  interest  is  legal  where  contract  made, 
it  will  be  enforced  there,  although  contract  stipulated  to  be  performed 
where  interest  is  usurious ;  Bolton  v.  Street,  3  Cold.  38,  39,  41,  and  Andrews 
T.  Hozie,  5  Tex.  186,  187,  189,  enforcing  note  stipulating  for  legal  rate 
of  interest  at  place  where  payable ;  Peck  v.  Mayo,  14  Vt.  37,  39  Am.  Dec. 
207,  holding  where  note  is  indorsed  to  nonresident,  it  will,  after  maturity, 
bear  legal  rate  of  interest  in  indorsee 's  domicile ;  National  Mut.  Bldg.  etc. 
Assn.  V.  Ashworth,  91  Va.  712,  22  S.  E.  523,  Nickels  v.  People's  etc.  Assn., 
93  Va.  388,  25  S.  E.  11,  and  Ware  v.  Building  Assn.,  95  Va.  683,  29  S.  E. 
745,  holding  building  and  loan  association  may  stipulate  for  premiums  legal 
at  place  where  contract  performable;  Orr  v.  Lacey,  2  Doug.  (Mich.)  254, 
argaendo.  « 

Distinguished  in  Dickinson  v.  Edwards,  77  N.  Y.  578,  581,  33  Am.  Rep. 
675,  677,  holding  where  note  payable  in  State  where  made  and  no  Interest 
stipulated,  negotiation  outside  of  State  at  usurious  rate  renders  it  void. 

Conflict  of  laws  as  to  usury.    Note,  66  Am.  Rep.  613. 

Sales  having  in  view  the  subsequent  violation  of  foreign  or  domestic 
law.    Note,  32  Am.  St.  Rep.  450,  461. 

What  transactions  are  usurious.    Note,  46  Am.  St.  Rep.  196,  201,  202. 

Con^ct  of  laws  as  to  interest  and  usury.    Note,  62  L.  R.  A.  64,  60,  61. 

If  contract  Is  not  made  with  ref  er^ce  either  to  the  law  of  the  place  where 
it  Ja  made,  or  where  It  Is  to  be  performed,  being  forbidden  by  both,  law  of  the 
lA»ce  where  it  is  made  governs  as  to  its  invalidity. 

Approv^d  in  Hager  v.  Nat.  German-American  Bank,  105  Ga.  119,  31 
S.  £.  142,  holding  where  married  woman  cannot  bind  herself  by  note 
under  law  of  domicile,  she  cannot  become  liable  when  note  payable  in  another 
State  where  she  would  be  authorized  to  make,  such  contract;  Alexander 
V.  Barker,  64  Kan.  401,  67  Pac.  831,  holding  contract  of  agency  in  respoct 
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to  lands  in  Cherokee  nation,  which  is  to  be  performed' there,  but  which 
is  invalid  by  Cherokee  law,  is  nonenforceable  here;  Mnkey  v.  Pettyjohn, 
6  Kan.  App.  60,  49  Pac.  637,  holding  chattel  mortgage  made  in  Missouri 
by  person  domiciled  there  to  citizen  of  Kansas,  upon  property  situate^  in 
Kansas,  is  governed  by  Kansas  laws;  Seiders  v.  Life  Assn.,  93  Tex.  199, 
54  S.  W.  754,  holding  life  policy  promising  payment  on  fulfillment  of 
conditions,  at  home  ofiice  in  Missouri,  was  governed  as  to  effect  of  its  con- 
ditions as  to  representations  in  application  by  laws  of  Missouri;  Codman 
V.  Vermont  etc.  R.  R.  Co.,  16  Blatchf.  175,  176,  Fed.  Cas.  2935,  holding 
notes  not  specifying  place  of  payment  are  presumed  to  be  payable  where 
made  and  legal  rate  of  interest  there  governs;  Heath  v.  Griswold,  18 
Blatchf.  558,  5  Fed.  575,  holding  where  contract  is  usurious  in  both  juris- 
dictions, penalty  provided  in  place  where  contract  is  made  applies ;  Davis 
y.  Clemson,  6  Mclican,  627,  Fed.  Cas.  3630,  holding  where  bill  is  usurious  as 
between  acceptor  and  indorsee,  latter  cannot  recover  against  accommoda- 
tion drawer;  In  re  Conrad,  6  Fed.  Cas.  333,  holding  promissory  note  is 
deemed  made  in  place  where  i^  is  delivered  and  law  of  that  place  fixes 
penalty  for  usury;  Hanrick  v.  Andrews,  9  Port.  36,  a  case  involving  same 
parties  and  facts  similar  to  those  in  principal  case;  McGarry  v.  Nicklin, 
110  Ala.  564,  55  Am.  St.  Rep.  42,  17  South.  728,  refusing  to  enforce  note 
void  for  usury  in  State  where  executed;  so  Also  in  Moore  v.  Clopton,  22 
Ark.  128,  where  note  given  for  purchase  price  of  slaves  was  void  where 
executed,  for  want  of  certain  certificates;  Martin  v.  Johnson,  84  Ga.  485, 
8  L.  R.  A.  172,  10  S.  £.  1093,  where  part  of  contract  only  was  void  for 
usury  and  penalty  provided  in  place  of  execution  held  applicable  to  that 
part;  Adams  v.  Robertson,  37  111.  61,  where  facts  were  similar  to  those  in 
principal  case;  Mix  v.  Madison  Ins.  Co.,  11  Ind.  121,  holding  where  con- 
tract made  and  payable  in  same  State,  law  of  such  State  as  to  usury 
applies  although  security  situated  elsewhere;  Akers  v.  Demond^  103  Mass. 
324,  325,  holding  rule  applies,  although  holder  of  usurious  note  has  col- 
lateral *  security;  Brown  v,  Nevitt,  27  Miss.  821,  where  consideration  for 
contract  was  bank  credits,  greatly  depreciated  below  nominal  value  at 
which  they  were  received;  Thompson  v.  Collins,  2  Head,  444,  refusing  to 
enforce  contract  which  did  not  stipulate  place  of  performance  and  which 
was  usurious  by  law  of  State  where  made;  Fant  v.  Miller,  17  Gratt.  79, 
and  Bowman  v.  Miller,  25  Gratt.  335,  18  Am.  Rep.  688,  applying  penalty 
given  by  law  of  State  where  usurious  note  made. 

Law  governing  liability  on  bill  or  note.    Note,  4  £.  R.  0.  306. 

Bill  protested  for  nonacceptance  is  taken  subject  to  all  the  inflrmities  be- 
longing to  it. 

Approved  in  Farmers'  State  Bank  v.  West,  77  Or.  606,  152  Pac.  239, 
following  rule;  Fowler  v.  Brantly,  14  Pet.  321,  10  L.  Ed.  475,  holding 
Jwhere  bill  is  drawn  for  purpose  of  discounting  and  discount  is  refused 
by  bank,  assignee  takes  it  subject  to  imputation  of  fraud;  Bank  of  Pitts- 
burgh V.  Neal,  22  How.  108,  16  L.  Ed.  328,  but  holding  although  bill  pur- 
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ports  on  face  to  be  '^ second  of  exchange/'  bona  fide  purchaser  acquires 
perfect  right  against  acceptor;  Angle  v.  Northwestern  etc.  Ins.  Co.,  92 
U.  S.  342,  23  L.  Ed.  560,  applying  principle  where  note  showed  on  its  face 
that  it  had  been  altered;  Parsons  v.  Jackson,  99  U.  S.  441,  25  L.  Ed.  460, 
where  fact  that  place  of  payment  of  bonds  was  not  filled  showed  them  to 
have  been  irregularly  issued;  United  States  v.  Vermilye,  10  Blatchf.  289, 
Fed.  Cas.  16,618,  ruling  similarly  where  note  indorsed  after  maturity;  In 
re  Sime,  3  Sawy.  309,  Fed.  Cas.  12,861,  holding  after  bankruptcy  of  maker 
his  certificates  of  deposit  are  dishonored  paper,  and  when  proved  against 
estate  have  same  rank  as  other  debts;  Barlow  v.  Scptt,  12  Iowa,  65,  and 
Chester  v.  Dorr,  41  N.  Y.  287,  holding  consideration  of  note  may  be  in- 
quired into  if  transferred  after  maturity;  Vinton  v.  King,  4  Allen,  564, 
holding  note  payable  in  installments  is  overdue  when  first  installment  is 
overdue  and  unpaid,  and  person  taking  it  afterward,  does  so  subject  to 
equities;  Isom  v.  First  National  Bank,  52  Miss.  920,  holding  where  war- 
rants show  on  face  that  they  are  drawn  on  certain  fund,  purchasers  take 
with  notice  of  law  under  which  they  were  issued;  dissenting  opinion  in 
Merchants'  Bank  v.  State,  10  Wall.  671,  19  L.  Ed.  1027,  and  Etheridge  v. 
Gallagher,  55  Miss.  466,  both  arguendo. 

Distinguished  in  Goodman  v.  Simonds,  20  How.  365,  15  L.  Ed.  941,  hold- 
ing person  acquiring  accommodation  paper  before  maturity  is  not  afTected 
by  equities  between  original  parties;  Collins  v.  Gilbert,  94  U.  S.  758,  24 
L  Ed.  172,  holding  rights  of  bona  fide  holder  of  note  not  affected  by  fact 
that  his  indorser  had  possession  of  it  for  special  purpose  and  misappropri- 
ated it;  Brown  v.  Spofford,  95  U.  S.  483,  24  L.  Ed.  510,  where  bona  fide 
holder's  rights  held  not  impaired  by  collateral  agreement  between  original 
parties;  Brooklyn  City  etc.  R.  R.  Co.  v.  National  Bank  of  the  Republic, 
102  U.  S.  38,  26  L.  Ed.  70,  holding  where  paper  taken  before  maturity 
actual  knowledge  of  defects  must  be  proved ;  Kilcrease  v.  White,  6  Fla.  47, 
holding  indorsee  of  overdue  note  does  not  take  it  subject  to  setoff  arising 
from  collateral  matters;  Freeman's  Bank  V;  Savery,  127  Mass.  79,  34  Am. 
Sep.  347,  and  Edwards  v.  Thomas,  66  Mo.  484,  holding  rights  of  indorsee 
not  affected  where  defect  not  apparent  on  face;  Robinson  v.  Smith,  62 
Minn.  65,  64  N.  W.  92,  under  statute ;  McCorkle  v.  Miller,  64  Mo.  App.  157, 
holding  fact  that  installment  note  does  not  show  installments  to  have  been 
paid  when  due  does  not  charge  indorsee  with  notice. 

Rights  of  transferee  after  maturity  of  negotiable  paper.    Note,  46 
L.  R.  A.  756,  757,  759,  767. 

Defendant  tn  action  on  promissory  note  may,  under  the  plea  of  nonaa- 
rampsit,  allow  that  the  instrument  is  tainted  with  usury. 

Approved  in  Ladd  v.  Ardmore  State  Bank,  43  Okl.  507,  143  Pac.  172, 
holding  plea  to  suit  by  payee  against  indorsee  on  note  that  it  was  tainted 
with  usury  stated  defense;  Oscanyan  v.  Winchester  etc.  Co.,  15  Blatchf.  87, 
Fed.  Cas.  10,600,  holding  agreement  to  secure  official  influence  is  void  as 
against  public  policy  and  may  be  set  up  in  defense  to  action  on  agreement ; 
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Atkinson  v.  Alleni  71  Fed.  59,  36  U.  S.  App.  255,  holding  fact  that  contract 
is  tainted  with  usury  does  not  give  eqiiity  right  to  enjoin  action  at  Ulw 
thereon. 

Miscellaneous.  Cited  in  Buckingham  v.  McLean,  13  How.  172,  14  L.  Ed. 
100,  to  point  that  burden  of  proof  is  on  person  charging  usury. 

13  Pet  S1-8S,  10  Ii.  Ed.  68,  XmiTED  STATES  y.  LEVY. 

A  grant  made  by  the  Goyemor  of  Florida,  In  consideration  of  senrlces 
rendered  by  grantee  to  Spanish  crown,  confirmed. 

Cited  in  Sheldon  V.  Milmo,  90  Tex.  20*,  36  S.  W.  419,  as  instance  where 
grant  was  held  valid. 

Custom  alleged  to  have  existed  under  Spanish  rule,  to  exclude  manlh-Iand. 
ftom  survey,  will  not  he  applied  by  Federal  courts,  to  case  where  actual  survey 
carried  to  grant,  included  marsh-land. 

Cited  in  Villalobos  v.  United  States,  10  How.  656,  18  L.  Ed.  537,  denying* 
authority  of  surveyor-general  of  Spanish  government  to  change  locality  of 
grant. 

13  Pet.  84,  10  L.  Ed.  70,  UNITED  STATES  v.  DBUMMOND. 

Grant  by  Spanish  Oovemor  of  Florida  on  condition  that  grantee  should 
erect  mill,  declared  void,  grantee  not  having  performed  the  condition. 

Distinguished  in  Vanderslice  v.  Hanks,  3  Cal.  40,  where  grant  by  Mexican 
Governor  was  conditioned  upon  legislative  approval,  and  land  was  ceded  to 
United  States  before  condition  was  performed. 

13  Pet.  85-87,  10  L.  Ed.  70,  UNITED  STATES  v.  BUBOEVIN. 

Grant  similar  to  one  in  preceding  case  held  void  for  same  reason. 

Cited  in  United  States  v.  Drummond,  13  Pet.  84,  10  L.  Ed.  70,  as  being 
governed  by  same  principle. 

Distinguished  in  Vanderslice  v.  Hanks,  3  Cal.  40,  where  grant  by  Mexican 
Governor  was  conditioned  on  legislative  approval  and  territory  was  ceded 
to  United  States  before  condition  performed. 

13  Pet.  88,  10  la.  Ed.  71,  UNITED  STATES  V.  ABBEDONDO. 

Miscellaneous.  Miscited  in  United  States  v.  Forbes,  15  Pet.  194, 10  L.  Ed* 
705. 

IS  Pet.  89-106,  10  L.  Ed.  72,  BRADLEY  v.  WASHINGKrON  ETC.   STEAM 
PACKET  OO. 

Parol  evidence  is  admissible  to  apply  contract  in  writing  to  its  proper  sub- 
ject matter. 

Approved  in  Mason  v.  Spalding,  7  Mackey  (D.  C),  122,  and  Harten  v. 
Loffler,  29  App.  D.  C.  504,  both  following  ^ule;  Lowrey  v.  Hawaii,  206  U.  S. 
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221,  51  Lb  £d.  1033,  27  Sup.  Ct.  622,  applying  rule  in  construing  contract 
between  govemment  of  Hawaii  and  mission  board  for  maintaining  mission 
school ;  Simpson  v.  United  States,  199  U.  S.  399,  50  L.  Ed.  246,  26  Sup.  Ct. 
54,  construing  contract  to  furnish  beef  ta  interior  army  posts  in  Cuba ;  Luse 
V.  Martin,  215  Fed.  30,  32, 131  C.  C.  A.  336,  applying  rule  in  construing  con- 
tract to  sell  stock  of  railroad  company  when  portion  of  road  was  completed ; 
The  F.  J.  Luckenbach,  213  Fed.  674,  applying  rule  in  construing  meaning 
of  * 'right  delivery"  in  contract  of  affireightment ;  Standard  Scale  &  Supply 
Co.  V.  Reiter,  199  Fed.  93,  120  C.  C.  A.  141,  applying  rule  in  determining 
duties  to  be  performed  under  contract  to  manage  branch  business ;  Guaranty 
Trust  Co.  V.  Atlantic  etc.  B.  Co.,  138  Fed.  521  (affirming  132  Fed.  71),  con- 
struing railroad  mortgage  giving  lien  on  after-acquired  property;  Union 
Selling  Co.  v.  Jones,  128  Fed.  675,  holding  where  contract  for  sale  of  binder 
twine  contained  words,  ''quality  guaranteed,"  parol  evidence  not  admissible 
to  show  that  such  warranty  by  reason  of  prior  negotiations  between  parties 
was  intended  to  include  certain  representations  as  to  quality;  State  His- 
torical Assn.  V,  Silverman,  6  Ga.  App.  563,  65  S.  E.  294,  applying  rule  to 
show  contract  obtained  by  fraud;  Darnell  v.  Lafferty,  113  Mo.  App.  303, 
88  S.  W.  791,  memorandum  evidencing  sale  of  personalty  described  as  ' '  ten 
head  of  cows  and  heifers"  is  sufficiently  definite  in  description  of  subject 
matter  to  satisfy  statute  of  frauds;  Humphrey  v.  Timken  Carriage  Co.,  12 
Okl.  432,  75  Pac.  534,  where  complaint  sets  out  order  for  goods  and  alleges 
aeceptance  and  shipment,  defendant  may  show  by  parol  that  order  was  not 
accepted  on  terms  proposed;  Bowden  v.  Patterson,  51  Tex.  Civ.  180,  111 
S.  W.  185,  holding  acts  done  under  deed  could  be  considered  In  determining 
intention  of  parties ;  Northwestern  Lumber  Co.  v.  Grays  Harbor  etc.  Ry.  Co., 
208  Fed.  626,  arguendo;  United  States  v.  Peck,  102  U.  S.  65,  26  L.  £d.  47, 
holding  parol  evidence  admissible  to  identify  hay  contemplated  in  contract 
for  cutting  and  delivery;  Phelps  v.  Clasen,  3  Bank.  Reg.  23,'  19  Fed.  Cas. 
448,  holding  where  sale  of  partnership  interest  is  subject  to  debts,  parol 
evidence  is  admissible  to  show  whether  property  is  subject  to  liens ;  Halsey 
T.  Hurd,  6  McLean,  104,  Fed.  Cas.  5967,  holding  parol  evidence  admissible  to 
show  time  payment  was  to  be  made  under  contract  of  sale;  Sorensfen  v. 
KejTser,  51  Fed.  32,  2  U.  S.  App.  177,  but  such  evidence  inadmissible  to 
give  to  words  a  meaning  which  would  add  to  contract;  Chicago  Cheese  Co. 
V.  Fogg,  53  Fed.  73,  holding  parol  evidence  admissible  to  show  meaning  of 
terms  used  in  bill  of  sale;  Eddy  v.  Northern  S.  S.  Co.,  79  Fed.  365,  parol 
evidence  is  admissible  to  show  usage  as  to  time  when  navigation  on  great 
lakes  is  deemed  closed  for  season;  Breed  v.  Glasgow  Inv.  Co.,  92  'Fed.  764, 
parol  evidence  is  admissible  to  show  intention  of  parties  to  deed  of  trust; 
Dorr  V.  School  District,  40  Ark.  241,  and  Waterman  v.  Andrews,  14  R.  I. 
595,  parol  evidence  is  admissible  to  show  boundary  line  contemplated  by 
parties  to  deed;  Kamphouse  v.  Gaifner,  73  111.  457,  parol  evidence  is  ad- 
missible to  show  boundary  line  contemplated  in  lease ;  Mace  v.  Jackson,  38 
Ind.  167,  parol  evidence  is  admissible  to  show  circumstances  under  which 
agreement  to  compensate  attorney  was  made ;  Martindale  v.  Parsons,  98  Ind. 
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179,  parol  evidence  is  admissible  to  show  encumbrances  contemplated  in 
contract  in  deed  assuming  payment  of  encumbrances;  Stoops  v.  Smith,  100 
Mass.  66,  97  Am.  Dec.  78,  parol  evidence  is  admissible  to  show  that  at  time 
of  making  contract  for  advertising,  solicitor  represented  that  advertising 
chart  would  be  published  in  certain  manner;  Morton  v.  Jackson,  1  Smedes 
&  M.  501,  40  Am.  Dec.  108,  parol  evidence  is  admissible  to  show  what  was 
meant  by  words  ** swamp  land"  as  used  in  deed;  Winnipisseogee  etc.  Co.  v. 
Perley,  46  N.  H.  102,  parol  evidence  is  admissible  to  show  intent  of  parties 
to  deed  conveying  right  to  flow  lands;  Bell  v.  Woodward,  46  N.  H.  332, 
parol  is  admissible  to  identify  land  embraced  in  farm  conveyed  by  name; 
Axford  V.  Meeks,  59  N.  J.  L.  503,  36  Atl.  1036,  parol  is  admissible  to  show, 
land  contemplated  by  parties  to  contract  for  sale  of  land  on  commission; 
New  Jersey  Zinc  Co.  v.  Boston  Franklinite  Co.,  15  N.  J.  Eq.  466,  parol  is 
admissible  to  show  meaning  of  term  **zinc"  in  deed  conveying  all  "zinc 
ores ' ' ;  Fish  v.  Hubbard,  21  Wend.  663,  parol  is  admissible  to  identify  mills 
contemplated  in  agreement  to  furnish  water  for  running  certain  mills; 
French  v.  Carhart,  1  N.  T.  102,  parol  is  admissible  to  show  intent  of  parties 
to  agreement  reserving  water  rights;  Hildebrand  v.  Fogle,  20  Ohio,  157, 
parol  is  admissible  to  show  that  contract  for  carrying  mails  and  providing 
for  payments  quarterly  had  reference  to  quarterly  divisions  fixed  by  post- 
ofifice  department;  Hurd  v.  Robinson,  11  Ohio  St.  236,  parol  is  admissible  to 
identify  debt  intended  to  be  secured  by  mortgage;  Barkley  v.  Tarrant,  20 
S.  C.  579,  47  Am.  Rep.  867,  parol  is  admissible  to  identify  payee  of  promis- 
sory note;  Roberts  v.  Short,  1  Tex.  378,  parol  i^  admissible  to  show  what 
was  meant  by  term  ** Texas  money"  as  used  in  note;  Brown  v.  Markland, 
16  Utah,  364,  67  Am.  St.  Rep.  632,  52  Pac.  599,  parol  is  admissible  to  explain 
terms  in  contract  to  convey  land;  Noyes  v.  Canfield,  27  Vt.  86,  parol  is 
admissible  to  show  intent  of  parties  to  contract  of  carriage;  Crislip*v. 
Cain,  19  W.  Va.  484,  parol  is  admissible  to  show  amount  of  land  intended 
to  be  conveyed  by  deed ;  Whitaker  v.  Hawley,  25  Kan.  685,  arguendo. 
Distinguished  in  dissenting  opinion  in  Salmon  Falls  etc.  Co.  v.  Qoddard, 

14  How.  459,  14  L.  Ed.  498,  arguing  that  where  contract  is  required  to  be  in 
writing  parol  evidence  is  inadmissible  to  show  parties;  in  Evansville  etc. 
R.  R.  Co.  V.  Shearer,  10  Ind.  248,  and  Consolidated  Coal  etc.  Co.  v.  Mercer^  \ 
16  Ind.  App.  507,  44  N.  E.  1006,  where  terms  of  contract  admitted  of  no 
uncertainty. 

Parol  evidence  in  construction  of  contracts.    Note,  5  Am.  Rep.  241. 
Parol  evidence  of  mistake  in  description  of  land  devised.    Note,  16 

L.'  E.  A.  3^1. 
Parol  evidence  to  contradict  written  instrument.    Note,  11  £.  R.  0.  229. 
Rules  for  interpretation  of  written  instruments.    Note,  14  £.  R.  0.  654. 

13  Pet.  107-122,  10  L.  Ed.  81,  BANK  OF  XJinTED  STATES  ▼.  LEE. 

Deed  ftom  husband  to  wife  in  consideration  of  release  of  her  dower  rights 
is  valid,  although  release  was  not  made  at  the  time  of  the  deed,  if  it  was  made 
afterward  in  good  faith. 


I 


377  BANK  OF  UNITED  STATES  v.  LEE.      13  Pet.  107-122 

Cited  in  Sykes  v.  Chadwick,  18  Wall.  147,  21  L.  Ed.  826,  holding  oontraet, 
founded  on  consideration  of  release  of  dower,  binding,  although,  under 
special  circumstances,  wife  was  not,  in  fact,  entitled  to  dower;  Oordon  v. 
Tweedy,  71  Ala.  210,  holding  parol  evidence  of  agreement,  regarding  release 
of  dower,  admissible  to  support  conveyance  to  wife. 

Statutes,  having  for  their  object  the  prevention  of  fraud,  should  be  liberally 
construed. 

Cited  in  Myers  v.  Peek,  2  Ala.  658,  holding  deed  of  gift,  possession  re- 
maining with  donor,  did  not  pass  title  where  not  recorded  pursuant  to 
statute;  Hudnall  v.  Paine,  39  Fla.  72,  21  South.  793,  to  same  effect. 

If  owner  of  property  knowingly  allows  another  to  represent  himself  as 
owner,  and  thus  obtain  credit  upon  property,  he  will  be  bound  by  the  contract. 

Aj^roved  in  National  Nickel'Co.  v.  Nevada  Nickel  Syndicate,  112  Fed.  48, 
holding  defendant  in  foreclosure  who  was  served  with  copy  of  decree  and 
order  of  sale  and  of  motion  for  confirmation  of  sale,  and  who  made  no  ob- 
jection and  took  no  appeal,  cannot  attack  purchaser's  title  on  account  of 
invalidity  of  notice ;  J.  H.  Teasdale  Commission  Co.  v.  Keckler,  84  Neb.  121, 
120  N.  W.  957,  holding  failure  to  reply  to  letter  confirming  sale  estopped 
seller  to  set  up  mistake  in  terms  of  sale ;  Burnett  v.  Atteberry,  105  Tex.  130, 
145  S.  W.  587,  holding  one  who  held  vendor's  lien  on  property  and  know- 
•  ingly  permitted  it  to  be  sold  to  one  who  believed  it  clear  could  not  enforce 
lien;  Morgan  v.  Chicago  &  Alton  R.  R.  Co.,  96  U.  S.  720,  24  L.  Ed.  745, 
holding,  where  owner  of  land  knowingly  allows  railroad  company, 'claiming 
title  to  erect  depot  on  land,  he  is  estopped  from  claiming  title;  Slocomb  v. 
Lurty,  Hempst.  433,  Fed..  Cas.  12,949,  holding,  where  person  receives  value 
for  bill  drawn  upon  him  by  person  claiming  to  be  his  agent,  he  is  bound  by 
it;  Hatch  v.  Ferguson,  66  Fed.  672,  29  U.  S.  App.  540,  holding  person 
estopped  from  setting  up  fraud  in  conveyance,  where  he  has  allowed  grantee 
to  improve  land  without  objection;  Louisiana  etc.  Ins.  Co.  v.  Walters,  25 
La.  Ann.  562,  holding  partner  signing  draft  cannot  set  up  want  of  authority 
in  order  to  avoid  personal  liability;  Hopkins  v.  Donaho,  4  Tex.  338,  holding, 
where  x)er8on  having  answered,  allows  court  to  erroneously  render  judg- 
ment of  default,  without  objecting,  he  cannot  take  advantage  of  error  by 
appeal ;  Norfolk  etc.  Ry.  Co.  v.  Perdue,  40  W.  Va.  450,  21  S.  E.  758,  holding, 
where  party  allows  railway  company  to  tunnel  through  his  land,  under 
elaim  of  title,  he  will  be  estopped  from  claiming  damages. 

Although  wife  is  silent,  when  she  knows  her  husband  is  holding  out  her 
property  as  his  own,  she  is  not  estopped  by  her  mere  silence. 
Approved  in  Western  Maryland  Ry.  Co.  v.  Eastern  Cement  Gun  Co.,  231 
.  Fed.  626,  holding  in  action  for  damages  for  refusal  to  allow  plaintiff  to 
complete  contract  defendant  was  not  estopped  to  set  up  default  of  plaintiff 
by  failure  to  give  notice  of  what  plaintiff  was^presumed  to  know ;  Mutual 
Reserve  Fund  etc.  Ins.  Co.  v.  Scott,  136  N.  C.  160,  48  S.  E.  583,  defendant 
in  default  judgment  cannot  set  it  aside  for  fraud,  consisting  of  false  allcga- 
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tions  and  proofs,  which  were  known  to  him  at  time  judgment  was  rendered ; 
Drake  v.  Glover,  30  Ala.  390,  holding  wife  not  estopped  by  failure  to  object 
to  unauthorized  sale  of  her  property  by  husband,  such  silence  not  being 
fraudulent;  O'Neill  v.  Henderson,  15  Ark.  239,  60  Am.  Dec.  571,  holding 
wife's  title  not  impaired  by  failure  of  husband  to  record  it;  Morrison  v. 
Wilson,  13  Cal.  498,  78  Am.  Dec.  595,  holding,  where  statute  provides  that 
separate  property  of  wife  can  be  conveyed  only  by  joint  deed  of  husband 
and  wife,  wife  cannot  be  estopped  by  acquiescence  in  husband's  deed; 
Palmer  v.  Cross,  1  Smedes  &  M.  67,  68,  holding  wife  not  estopped  to  deny 
validity  of  mortgage  of  her  personal  property,  executed  by  husband ;  Gordon 
V.  Eans,  97  Mo.  599,  600,  4  S.  W.  116,  holding  burden  of  showing  assent  of 
wife  to  husband's  act  is  on  person  claiming  benefit  of  it;  Griswold  v.  Boley, 
1  Mont.  560,  and  Palmer  v.  Murray,  8  Mont.  184, 19  Pac.  557,  holding,  where 
married  woman  has  complied  with  statute  regarding  record  of  separate 
property,  she  may  give  husband  entire  control  over  it  without  subjecting  it 
to  his  debts;  Fahie  v.  Pressey,  2  Or.  28,  80  Am.  Dec.  404,  and  Johnson  v. 
Bryan,  62  Tex.  626,  where  rule  held  to  apply,  although  wife  has  received 
part  of  proceeds  of  sale;  Gamble  v.  Dabney,  20  Tex.  76,  holding  continued 
possession  by  husband,  without  record  of  wife's  title,  cannot  raise  pre- 
sumption in  favor  of  creditors,  that  title  is  in  him;  Dooley  v.  Baynes,  86 
Va.  651,  10  S.  E.  976,  holding  that  husband's  possession  cannot  be  adverse 
to  wife. 

Distinguished  in  Berry  v.  Seawall,  65  Fed.  757,  31  U.  S.  App.  30,  holding 
where  wi>fe,  as  cotenant,  could  be  compelled  to  make  partition,  she  was 
estopped  by  partition  executed  by  husband  and  acquiesced  in  by  her. 

Attacks  by  creditors  out  conveyances  made  by  husbands  to  wives. 
Note,  90  Am.  St.  Rep.  629. 

Deed  of  personal  property,  duly  recorded  In  the  State  where  the  parties 
reside,  and  valid  there,  protects  the  title  when  the  parties  afterward  remove  to 
another  State. 

Approved  in  Shapard  v.  Hynes,  104  Fed,  453,  holding  where  chattel 
mortgage  is  executed«and  recorded  in  accordance  with  laws  of  place  where 
property  is  situated,  so  as  to  there  create  valid  lien,  such  laen  will  be  given 
effect  in  another  State  to  which  property  is  removed,  though  mortgage  not 
recorded  there;  Cooper  v.  Philadelphia  Worsted  Co.  (Lees  v.  Harding  etc. 
Co.),  68  N.  J.  Eq.  631,  60  Atl.  356,  Public  Laws  1889,  p.  421,  relating  to 
conditional  sales,  does  not  apply  to  contracts  made  and  to  be  performed 
in  another  State  with  reference  to  chattels  situated  there  between  president 
of  that  State  and  a  New  Jersey  corporation;  Greenville  Nat.  Bk.  v.  Evans- 
Snyder-Buell  Co.,  9  Okl.  369,  60  Pac.  254,  mortgage  executed  in  another 
State  on  property  situated  there  and  recorded  according  to  laws  of  such 
State  is  valid  after  such  property  is  brought  into  Oklahoma  without  being 
filed;  Adams  v.  Fellers,  88  S.  C.  215,  35  L.  R.  A.  (N.  8.)  386.  70  S.  E.  723, 
holding  owner  renting  machine  for  use  in  Georgia  entitled  to  recover  it 
from  bona  fide  purchaser  from  bailee  in  South  Carolina,  the  bailee  having 
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wrongfally  removed  it  to  that  State ;  De  Lane  v.  Moore,  14  How.  266,  267, 
14  L.  Ed.  415,  holding  antenuptial  contract,  made  in  State  where  parties 
reside,  and  where  property  situated,  binds  property  as  against  creditors  on 
its  removal  to  another  State;  O'Neill  v.  Henderson,  15  Ark.  241,  242,  60 
Am.  Dec.  572,  573,  holding,  where  wife  has  perfect  title,  by  law  of  State 
where  it  is  made,  it  is  unaffected  by  change  of  husband's  residence;  Parrot 
▼.  Nimmo,  28  Ark.  356,  holding  sale  by  husband,  after  removal  from  State, 
vests  in  wife  right  to  proceeds ;  Murray  v.  Fox,  11  Mo.  562,  holding  personal 
property  of  wife,  deed  to  which  is  duly  recorded,  is  not  subject  to  claims  of 
creditors  on  removal  elsewhere;  Hicks  v.  Skinner,  71  N.  C.  546,  547,  549, 
17  Am.  Bep.  22,  23,  24,  holding  antenuptial  contract,  duly  registered  in 
wife's  domicile,  good  as  against  husband's  creditors,  although  property  re- 
moved to  husband's  domicile;  Homthal  v.  Burwell,  109  N.  C.  15,  26  Am.  St. 
Bep.  658, 13  L.  B.  A  742, 13  S.  E.  722,  and  Jones  v.  Taylor,  30  Vt.  47,  hold- 
ings property  conveyed  by  duly  recorded  mortgage,  not  subject  to  attachment 
in  hands  of  mortgagor,  by  his  creditors,  upon  removal  to  other  State ;  Craig 
V.  Williams,  90  Va.  506,  44  Am.  St.  Bep.  938,  18  S.  E.  901,  and  WUson  v. 
Rnstad,  7  N.  D.  332,  66  Am.  St.  Bep.  650,  75  N.  W.  261,  holding,  where 
chattel  mortgage  is  recorded  in  State  where  executed,  it  need  not  be  re- 
corded in  other  State  to  which  property  is  removed ;  Warren  v.  Dickerson, 
3  Tex.  462,  arguendo.    . 

Distinguished  in  dissenting  opinion  in  Hicks  v.  Skinner,  71  N.  C.  555, 
17  Am.  Bep.  27,  arguing  that  antenuptial  contract,  to  be  valid  as  against 
hnsband's  creditors,  must  be  recorded  where  both  parties  are  domiciled. 

Enforcement  of  chattel  mortgage  in  foreign  State  in  which  goods  have 

been  removed  by  mortgagor.    Note,  3  Ann.  Oas.  109. 
Conflict  of  laws  as  to  chattel  mortgages.    Note,  64  L.  B.  A.  357. 
Conflict  of  laws  as  to  matrimonial  property.    Note,  57  L.  B.  A.  368. 

Miscellaneous.  Cited  in  Johnson  v.  May,  13  Fed.  Cas.  771,  to  point  that 
where  conveyance  to  wife  is  in  fraud  of  creditors,  wife  is  deemed  to  be 
trustee  for  creditors. 

13  Pet.  123-127, 10  L.  Bd.  89,  BANK  OF  UNITED  STATES  y.  PETEB. 

Jimior  encumbrancer,  who  pays  off  prior  encumbrax^e,  Is  entitled  to  be 
■olMtttnted  in  place  of  the  first  encumbrancer;  but  this  right  may  be  controlled 
tfj  an  agreement  of  the  junior  encumbrancer  to  otherwise  appropriate  the  prop- 


Cited  in  Lafayette  Co.  v.  Neely,  21  Fed.  746,  holding  purchaser  at  .fore- 
eloBure  sale,  under  second  mortgage,  entitled  to  account  to  ascertain  amount 
due  under  senior  mortgage ;  Goodrich  v.  Friedersdorff,  27  Ind.  315,  holding 
person  purchasing  equity  of  redemption  entitled  to  claim  amount  of  taxes 
paid  after  redemption,  as  against  subsequent  judgment  creditors ;  Fulton  v. 
Nicholson,  7  Md.  107,  holding,  where  taxes  due  State  are  deducted  from 
pi:t>ceed8  of  foreclosure  sale,  mortgagee  is  entitled  to  State's  right  qf 
priority  against  mortgagor's  estate;  Miller  v.  Finn,  1  Neb.  302,  and  Renard 
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V.  Brown,  7  Neb.  455,  holding  junior  eneumbrancer  entitled  to  seenrities 
held  by  senior  encumbrancer;  Flachs  v.  Kelly,  30  111.  471,  arguendo. 

The  right  to  subrogation.    Note,  99  Am.  St.  Bop.  621. 

Right  of  one  paying  indebtedness  to  have  assignment  of  mortgage. 
Note,  Ann.  Oa8..1914B,  562. 

13  Pet.  128-132, 10  L.  Ed.  91,  KING  ▼.  THOMPSON. 

Where  improvements  have  been  made  on  property  tn  expectation  of  per- 
formance of  alleged  agreement  to  convey  it,  upon  failure  of  proof  of  agreement 
court  will  direct  sale  of  property  and  payment  of  costs  of  improvement  from 
proceeds. 

Approved  in  Ranson  v.  Ranson,  233  111.  377,^  84  N.  E.  213,  holding  where 
son  made  improvements  on  land  under  oral  contract  to  convey  by  will,  son 
was  entitled  on  failure  to  establish  such  performance  as  to  take  contract 
from  statute  of  frauds,  to  lien  on  land  for  cost  of  improvements. 

13  Pet.  133-135,  10  L.  Ed.  93,  UNITED  STATES  V.  ABBEDONBO'S  HEIBa 

Under  Spanish  grant,  in  Florida,  survey  must  be  made  as  called  for,  and  if 
whole  quantity  cannot  he  had,  by  reason  of  prior  grants,  equivalent,  elsewhere, 
cannot  be  taken. 

Approved  in  United  States  v.  Forbes,  15  Pe*.  184,  10  L.  Ed.  705 ,  Buyck 
V.  United  States,  15  Pet.  224,  10  L.  Ed.  719 ,  Villalobos  v.  United  States,  10 
How.  556,  13  L.  Ed.  537,  and  Commyns  v.  Latimer,  2  Fla.  89,  all  following^ 
rule. 

Want  of  survey  of  public  lands  does  not  impair  the  title  of  grantee  to  the 
land  granted. 

Cited  in  Vanderslice  v.  Hanks,  3  Cal.  39,  42,  holding  Mexican  grant  not 
*  invalidated  by  fact  that  survey  was  not  made  before  cession  of  territory  to 
United  States. 

13  Pet.  136-152,  10  L.  Ed.  96,  WALLACE  V.  McCONNELK 

Acceptor  of  bill  stands  in  same  relation  to  payee  as  maker  of  a  note  does 
to  indorsee;  he  is  principal,  and  not  collateral  debtor. 

Approved  in  Dillingham  v.  Parks,  80  Ind.  App.  71,  65  N.  E.  304,  holding 
where  purchaser  of  mortgaged  realty  assumed  debt  and  negotiated  loan  at 
bank  at  which  note  secured  was  payable  under  agreement  to  execute  new 
mortgage,  proceeds  of  which  were  to  be  held  by  bank  to  pay  old  note  when 
due,  and  bank  notified  holder  who  presented  it  for  payment  but  bank  failed 
to  turn  over  deposit,  there  was  no  payment;  Superior  City  v.  Ripley,  138 
U.  S.  96,  34  L.  Ed.  916,  11  Sup.  Ct.  289,  holding,  if  acceptor  and  payee  are 
citizens  of  different  States,  suit  may  be  brought  in  Federal  court,  although 
drawer  and  acceptor  are  of  same  State ;  Diversy  v.  Moor,  22  111.  333,  74  Am. 
Dec.  158,  holding,  if  drawee  accepts  note^  having  no  funds  of  drawer  in  his 
hands,  he  is  liable  to  holder. 
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In  action  against  maker  or  acceptor  of  negotiable  paper,  payable  at  par- 
tleiilar  time  and  place,  demand  need  not  be  averred  and  proved;  burden  is  on 
defendant  to  diow  that  be  was  ready  to  pay  at  time  and  place  stlpolated. 

Approved  in  Florence  Oil  etc.  Co.  v.  First  Nat.  Bank,  38  Colo.  121,  88 
Pac.  183,  Brabston  v,  Gibson,  9  How.  279,  18  L.  Ed.  188,  Walnut  v.  Wade, 
103  U.  S.  695,  696,  26  L,  Ed.  530,  581,  Superior  City  v.  Ripley,  138  U.  S.  98, 
84  L.  Ed.  916,  11  Sup.  Ct.  289,  Thompson  v.  Cook,  2  McLean,  126,  Fed.  Cas. 
13,952,  Kendall  v.  Badger,  McAll.  523,  Fed.  Cas.  7691,  Brown  v.  Noyes, 
2  Wood.  &  M.  84,  Fed.  Cas.  2023,  Smith  v.  Tallapoosa  County,  2  Woods,  576, 
Fed.  Cas.  13,113,  Warner  v.  Rising  Fawn  Iron  Co.,  3  Woods,  524,  Fed.  Cas. 
17,188,  Wood  V.  Consolidated  Electric  Light  Co.,  36  Fed.  541,  Montgomery 
V.  Elliott,  6  Ala.  703,  Connerly  v.  Planters '  etc.  Ins.  Co.,  66  Ala.  441,  Sumner 
V.  Ford,  3  Ark.  403,  Montgomery  v.  Tutt,  11  Cal.  324,  Jackson  v.  Packer, 
13  Conn.  358,  Allen  v.  Miles,  4  Harr.  238,  Greeley  v.  Whitehead,  35  Fla, 
529, 48  Am.  St.  Eep.  259,  28  L.  R.  A.  287, 17  South.  644,  Dougherty  v.  West- 
em  Bank,  13  Ga.  293,  294,  City  of  Springfield  v.  Hickox,  2  Gilm.  250,  New 
Hope  etc.  Bridge  Co.  v.  Perry,  11  111.  471,  52  Am.  Dec.  447,  Hunt  v.  Divine, 
37  111.  145,  Woed  v.  Merchants'  Saving  etc.  Co.,  41  111.  270,  Yeaton  v. 
Bemey,  62  111.  63,  Glatt  v.  Fortman,  120  Ind.  386,  22  N.  E.  301,  Carr  v. 
State,  127  Ind.  214,  22  Am.  St  Rep.  632,  11  L.  R.  A.  874,  26  N.  £.  781, 
Games  v.  Manning,  2  G.  Greene,  253,  Schoharie  etc.  Bank  v.  Bevard,  51 
Iowa,  258,  1  N.  W.  525,  Allain  v.  Lazarus,  14  La.  331,  38  Am.  Dec.  584, 
Bradford  v.  Cooper,  1  La.  Ann.  327,  Bent  v.  Lauve,  3  La.  Ann.  90,  Ripka  v. 
Pope,  5  La.  Ann.  62,  52  Am.  Dec.  580,  Lyon  v.  Williamson,  27  Me.  152, 
Carter  v.  Smith,  9  Cush.  322,  Reeve  v.  Pack,  6  Mich.  241,  Balme  v.  Wam- 
baugh,  16  Minn.  120,  Adams  v.  Hackensack  etc.  Commission,  44  N.  J.  L. 
642,  48  Am.  Rep.  408,  Nichols  v.  Pool,  2  Jones  (N.  C),  28,  North  Penn- 
sylvania R.  R.  Co.  V.  Adams,  54  Pa.  St.  96,  98  Am.  Dec.  678,  Langston  v. 
South  Carolina  R.  R.  Co.,  2  S.  C.  253,  Bank  of  Charleston  v.  Zorn,  14  S.  C. 
453,  87  Am.  Rep.  785,  Blair  v.  Bank  of  Tennessee,  11  Humph.  88,  Edwards 
V.  Hasbrook,  2  Tex.  580,  McCauley  v.  Leavitt,  10  Utah,  95,  37  Pac.  165, 
Terbell  v.  Downer,  27  Vt.  512,  65  Am.  Dec.  214,  Armistead  v.  Armistead, 
10  Leigh,  523,  524,'  Truman  v.  McCollum,  20  Wis.  373,  and  Commercial  Bank 
V.  Chicago  etc.  Ry.  Co.,  45  Wis.  176,  177,  all  following  rule;  Hughes  County 
V.  Livingston,  104  Fed.  321,  holding  fact  that  coupons  are  payable  at  par- 
ticular place  does  not  make  presentation  of  them  for  payment  at  that  place 
necessary  before  action  can  be  maintained  upon  them;  Wilkins  v.  McGuire, 
2  App.  D.  C.  451,  holding  presentment  not  required  to  bind  maker  of  note, 
though  stipulated  for;  Farmers'  Bank  v.  Johnson,  134  Ga.  489,  187  Am.  St. 
Bep.  242,  80  L.  R.  A.  (N.  8.)  697,  68  S.  £.  86,  holding  payee  of  check  bound 
to  present  it  according  to  terms  of  check,  and  he  is  liable  for  damages  for 
protest  without  properly  presenting  it;  McNair  v.  Moore,  55  S.  C.  438,  74 
Am.  St  Rep.  762,  763,  33  S.  £.  492,  holding  fact  that  note  is  dated  at  par- 
ticular place  does  not  make  it  payable  at  that  place;  Wright  v.  Sewall, 
9  Rob.  (La.)  129,  Smith  v.  Little,  10  N.  H.  532,  Fletcher  v.  Blodgett,  16  Vt. 


13  Pet.  13^152  NOTES  ON  U.  S.  REPORTS.  ^  382 

29,  42  Am.  Dec.  488,  Peabody  Ins.  Co.  y.  Wilson,  29  W.  Va.  544,  2  S.  E.  898, 
all  arguendo. 

Distingaished  in  Cox  v.  National  Bank,  100  U.  S.  714,  25  L.  Ed.  742, 
holding  rule  inapplicable  where  suit  is  against  prior  indorser;  Lazier  y. 
Horan,  55  Iowa,  77,  78,  7  N.  W.  458,  holding  that  where  note  is  payable  at 
bank,  and  maker  deposits  funds  there  for  payment,  he  is  exonerated  if 
bank  fails. 

Denied  in  Hamer  y.  Johnson,  15  La.  244,  Bank  of  State  y.  Bank  of  CajM 
Fear,  13  Ired.  77,  78. 

Criticised  in  Ringo  y.  Biscoe,  13  Ark.  582,  arguendo. 

Bill  payable  at  a  particular  place — Pleading.    Note,  8  Am.  Dec.  404. 

Note  payable  at  bank.    Note,  37  Am.  Rep.  786. 

Presentment  and  demand  at  place  named  in  note  payable  on  demand 
as  condition  precedent  to  suit  against  maker.    Note,  7  Ann.  Cas.  693. 

Burden  of  proof  of  payment  or  part  payment  of  bill  or  note.    Note, 
20  Ann.  Cas.  518. 

Place  of  payment  of  negotiable  paper  is  a  matter  of  arrangement  between 
the  parties,  and  may  be  stipulated  for  in  any  manner. 

Approved  in  Kerbaugh  y.  Nugent,  48  Ind.  App.  50,  51,  95  N.  E.  339,  hold- 
ing maker  of  note  payable  at  bank  could  not  discharge  it  by  depositing  with 
bank  funds  to  pay  it,  unless  holder  placed  note  with  bank  for  collection; 
Mt.  Vernon  Bridge  Co.  v.  Knox  County  Savings  Bank,  46  Ohio  St.  232,  20 
N.  E.  344,  holding  that  where  note  is  made  payable  at  certain  bank  it  is  the 
duty  of  the  holder  to  lodge  it  at  such  bank  for  collection ;  Brown  v.  Bach, 
17  Utah,  443,  53  Pac.  994,  holding  void,  statute  which  provided  for  bringing 
suits  in  places  other  than  those  stipulated  for  performance  of  contract. 

As  between  courts  of  concurrent  jurisdiction  over  the  same  subject  matter, 
court  which  first  obtains  Jurisdiction  retains  it  until  Judgment,  to  exclusion  of 
other. 

Approved  in  Wabash  R.  R.  Co.  v.  Tourville,  179  U.  S.  327,  45  L.  Ed.  214, 
21  Sup.  Ct.  115,  holding  to  sustain  validity  of  plea  of  attachment,  attach- 
ment must  have  preceded  commencement  of  suit  in  which  plea  is  made; 
Brown  v.  Fletcher,  231  Fed.  94,  holding  Federal  court  not  deprived  of  juris-- 
diction  over  suit  to  establish  rights  against  testamentary  trustee  by  subse- 
quent decree  of  Surrogate  Court  making  different  disposition  of  trust  fund ; 
Lowenstein  v.  Levy,  212  Fed.  387, 129  C.  C.  A.  59,  holding  where  action  was 
pending  in  New  York  to  recover  debt  and  court  had  jurisdiction  of  subject 
matter,  such  debt  was  not  subject  to  garnishment  in  proceedings  in 
Tennessee ;  Rouiller  v.  R.  &  B.  Schuster  Co.,  212  Fed.  350,  holding  pendency 
of  action  in  State  court  did  not  bar  prosecution  of  same  cause  in  Federal 
eourt ;  Menees  v.  Matthews,  197  Fed.  635,  636,  holding  judgment  of  Federal 
court  not  subject  to  garnishment  in  action  against  judgment  creditor  in 
State  court;  Louisville  Trust  Co.  v.  Knott,  130  Fed.  825,  65  C.  C.  A.  158, 
.where  corporation's  franchise  had  expired  and  assets  delivered  to  liquidator^ 
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and  minority  stockholders  filed  bill  in  State  court  to  ascertain  assets  and 
liabilities  and  sell  and  distribute  assets,  and  majority  appeared  in  such  suit, 
and  pending  suit  creditor  had  Federal  receiver  appointed,  State  court 
entitled  to  priority  though  receiver  took  assets;  Corbitt  v.  Farmers'  Bank, 
114  Fed.  6(>4,  holding  money  paid  into  Federal  court  pending  litigation  in 
regard  thereto,  and  placed  in  its  registry,  cannot  be  attached;  Starr  v. 
Chicago,  R.  L  ft  P.  Ry.  Co.,  110  Fed.  6,  holding  where  Federal  court  in  suit 
by  railroad  stockholders  restrained  company  from  putting  in  force  State 
rates  and  enjoined  State  of&cials  who  were  defendants  from  enforcing 
rates,  subsequent  suit  by  succeeding  attorney  general  against  railroad  to 
recover  penalty  for  failure  to  put  rates  in  force  is  interference  with  State 
jurisdiction ;  Boyle  v.  Musser-Sauntry  etc.  Co.,  88  Minn.  463,  93  N.  W.  522, 
holding  judgment  against  foreign  corporation  having  agent  in  this  State 
eannot  be  attached  in  State  when  debtor  was  incorporated  in  action 
by  corporation  of  that  State  against  judgment  creditor  on  substituted 
service;  Logan  County  v.  McKinley  etc.  Trust  Co.,  70  Neb.  405,  97 
N.  W.  644,  where  foreclosure  decree  erroneously  denies  to  owner  uf  equity 
of  redemption  the  time  to  redeem  allowed  by  law,  he  cannot  obtain  modi- 
fication by  objecting  to  confirmation  of  sale;  Margarum  v.  Moon,  63 
K.  J.  £q.  590,  53  Atl.  181,  holding  in  suit  against  one  who  has  been  made 
garnishee  of  plaintiff  in  another  State,  action  will  not  be  abated  by  plea 
of  other  action,  but  may  be  stayed  until  foreign  action  is  discontinued; 
Missouri  etc.  Ry.  Co.  v.  Bradshaw,  37  Okl.  319,  320,  132  Pac.  327,  328,  hold- 
ing later  proceeding  in  another  State  garnishing  plaintiff  in  action  on  debt 
in  this  State  could  not  be  pleaded  in  abatement  of  action  in  this  State; 
State  V.  Fredlock,  52  W.  Va.  241,  94  Am.  St.  Rep.  940,  43  S.  E.  157,  hold- 
ing court  having  jurisdiction  in  personam  may  restrain  subsequent  suit  in 
another  county,  effect  of  which  will  be  to  withdraw  from  first  court  part  of 
subject  matter ;  Rio  Grande  R.  R.  Co.  v.  Gomila,  132  U.  S.  485,  33  L.  Ed.  408, 
10  Sup.  Ct.  157,  holding  probate  laws  of  State  which  withdraw  decedent's 
property  from  operation  of  execution  laws  cannot  affect  property  seized 
under  process  from  Federal  court;  Campbell  v.  Emerson,  2  McLean,  33, 
Fed.  Cas.  2357,  holding  suit  in  Federal  court  not  abated  by  later  suit  in 
State  court,  by  attachment  against  defendant  as  garnishee;  Mallett  v. 
Dexter,  1  Curt.  179,  Fed.  Cas.  8988,  holding  administrator  in  process  of 
accounting  before  probate  court  cannot  be  compelled  to  account  in  Federal 
court;  The  Celestine,  1  Biss.  13,  Fed.  Cas.  2541,  holding  pendency  of  re- 
plevin for  vessel,  in  State  court,  bars  libel  in  rem  in  admiralty;  Pratt  v. 
Burr,  5  Biss.  53,  Fed.  Cas.  11,373,  holding,  where  payee  sues  maker  and 
assignee  to  set  aside  transfer,  payment  of  note  by  maker  to  assignee,  while 
suit  pending,  does  not  affect  payee 's  rights ;  Sharon  v.  Terry,  13  Sawy.  414, 
36  Fed.  355,  1  L.  B.  A.  587,  holding  suit  in  Federal  court  to  cancel  forged 
instrument  cannot  be  abated  by  subsequent  suit  in  State  court;  Wilmer  v; 
Atlantic  etc.  Ry.  Co.,  2  Woods,  420,  427,  Fed.  Cas.  17,775,  holding,  where 
Federal  court  acquires  constructive  possession  of  property  in  suit,  it  cannot 
be  divested  by  State  process;  Thomas  v.  Wooldridge,  2  Woods,  669,  Fed. 
Cas.  13,918,  and  Henry  v.  Gold  Park  Co.,  5  McCrary,  71, 15  Fed.  660,  where 
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judgment  of  Federal  eoort  held  not  subject  to  attachment  by  process  from 
State  court;  Board  of  Foreign  Missions  y.  McMaster,  3  Fed.  Cas.  781, 
holding,  where  nonresident  creditors  are  properly  made  parties  in  suit  in 
State  court,  action  will  not  lie  in  Federal  court  while  such  suit  is  pending; 
Loomis  V.  Carrington,  18  Fed.  99,  asserting  right  of  Federal  court  to  dis- 
regard garnishment  of  its  judgment,  issued  from  State  court;  Hauf  v. 
Wilson,  31  Fed.  388,  holding  proceeding  in  Federal  court  not  arrested 
by  attachment  proceeding  commenced  later  in  State  court;  Rosenstein  v. 
Tarr,  61  Fed.  372,  and  City  of  Opelika  v.  Daniel,  59  Ala.  215,  holding 
trustee  process,  issued  by  State  court,  cannot  restrain  execution  of  Federal 
judgment;  Mack  v.  Winslow,  59  Fed.  319,  16  U.  S.  App.  602,  holding  de- 
fendant in  Federal  court  not  subject  to  garnishee  process  from  State  court; 
Clark  y.  Fiye  Hundred  and  Fiye  Thousand  Feet  of  Lumber,  66  Fed.  240, 
241,  24  U.  S.  App.  509,  holding,  where  jurisdiction  of  admiralty  oyer  prop- 
erty has  attached  by  filing  libel,  subsequent  attachment  proceeding  in 
State  court  is  yoid ;  Cohen  y.  Solomon,  66  Fed.  414,  holding,  while  proceed- 
ing to  foreclose  mortgage  is  pending  in  Federal  court,  proceeding  to  quiet 
title  in  State  court  is  yoid;  Bingham  y.  Smith,  5  Ala.  662,  and  Hamill  y. 
Peck,  11  Colo.  App.  4,  52  Pac.  217,  refusing  to  entertain  garnishment  pro- 
ceeding which  would  interfere  with  jurisdiction  of  another  court,  in  suit 
pending;  Equitable  Assurance  Society  y.  Vogel,  76  Ala.  460,  52  Am.  Bep. 
348,  holding  judgment  obtained  in  one  court  pleadable  in  bar  to  action  on 
same  subject  matter  in  another  of  concurrent  jurisdiction;  Maloney  y. 
Dewey,  127  111.  406,  11  Am.  St  Bep.  135,  19  N.  -£.  850,  denying  power  of 
State  court  to  reyiew  decree  of  foreclosure  from  Federal  court;  Brown  y. 
Someryille,  8  Md.  458,  where  pending  attachment  proceedings  held  plead- 
able in  bar  to  suit  against  garnishee;  American  Bank  y.  Rollins,  99  Mass. 
314,  holding  trustee  not  chargeable  in  foreign  attachment  for  funds  re- 
garding which  action  is  pending  in  another  court ;  Harvey  y.  Great  Northern 
Ry.  Co.,  50  Minn.  408,  17  L.  R.  A.  89,  52  N.  W.  906,  holding  attachment 
proceedings  pending  in  one  State  pleadable  in  bar  to  similar  proceedings 
in  another  State,  on  same  debt;  Howland  y.  Chicago  etc.  Ry.  Co.,  134  Mo. 
482,  36  S.  W.  31,  holding,  when  defendant  in  action  of  debt  pleads  pendency 
of  garnishment  proceeding  in  another  State,  judgment  may  be  given  for 
creditor,  but  with  stay  of  execution  until  release  from  gaipishment;  Minor 
v.  Rogers  Coal  Co.,  25  Mo.  App.  81,  holding  judgment  in  garnishment 
proceeding  pleadable  in  bar  to  action  on  debt  in  another  State;  Perkins  v. 
Guy,  2  Mont.  21,  refusing  to  entertain  garnishment  proceeding  while  action 
on  debt  pending  in  another  court;  Scott  v.  Rohman,  43  Neb.  629,  47  Am.  St. 
Bep.  775,  62  N.  W.  49,  holding  judgment  of  State  District  Court  not  sub- 
ject to  attachment  issuing  from  County  Court;  American  Bank  v.  Snow, 
9  R.  I.  17,  98  Am.  Dec.  366,  holding  judgment  of  Federal  court  valid  as 
against  subsequent  attachment  from  State  court;  Chapin  v.  James,  11 
R.  I.  89,  23  Am.  Bep.  414,  denying  jurisdiction  of  State  court  to  enjoin 
United  States  marshal  from  executing  judgment  of  Federal  court;  Miller 
y.  Taylor,  14  Tex.  541,  and  Burke  v.  Hance,  76  Tex,  81,  18  Am.  St.  Bep.  31, 
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13  S.  W.  164,  holding  debt  uxwii  which  suit  was  pending  in  County  Court, 
not  subject  to  garnishment  process  from  Justice's  Court ;  Arthur  v.  Batte,  42 
Tex.  160,  holding  debt  upon  which  suit  was  pending  in  StatiB  court  not 
subject  to  garnishment  process  from  Federal  court;  McRee  v.  Brown,  45 
Tex.  508,  holding  garnishee  served  with  process  from  State  court  while 
snit  pending  in  Federal  court  cannot  plead  payment  under  garnishment 
proceeding  in  bar  of  such  suit ;  Virginia  etc.  Ins.  Co.  v.  New  York  etc.  Co., 
95  Va.  518,  40  L,  R.  A.  239,  28  S.  E.  889,  holding  judgment  in  action  of 
debt  pleadable  in  bar  to  garnishment  proceedings;  Shrewsbury  y.  Tuftfe,  41 
W.  Va.  227,  23  S.  E.  697,  refusing  to  suspend  execution  on  judgment 
rendered  in  suit  commenced  prior  to  institution  of  garnishment  proceed- 
ings in  another  State;  Wood  v.  Lake,  13  Wis.  94,  and  Akerly  v.  Vilas,  15 
Wis.  413,  holding  defendant  in  foreclosure  suit  in  State  court  cannot  plead 
in  bar,  the  pendency  of  subsequent  suit  in  Federal  court ;  dissenting  opinion 
in  Providence  etc.  S.  S.  Co.  v.  Hill  Mfg.  Co.,  109  U.  S.  607,  27  L.  Ed.  1048, 
3  Sup.  Ct.  619,  majority  reversing,  s.  c,  113  Mass.  500, 18  Am.  Bep.  532, 
and  holding  proceedings  in  Federal  court  un^er  act  to  limit  liability  of 
shipowners  for  loss,  suspended  all  actions  in  State  courts;  Mattingly  v. 
Boyd,  20  How.  132, 15  L.  Ed.  847,  Albion  Lead  Works  v.  Citizens'  Ins.  Co., 
3  Fed.  198,  Adams  v.  Mercantile  Trust  Co.,  66  Fed.  621,  30  U.  S.  App. 
204,  Zurcher  v.  Magee,  2  Ala.  254,  Trowbridge  v.  Means,  5  Ark.  138,  39 
Am.  Dec.  370,  Morgan  v.  Dudley,  18  B.  Mon.  718,  68  Am.  Dec.  742,  National 
Bank  of  Commerce  v.  Huntington,  129  Mass.  450,  Craig  Silver  Co.  v.  Smith, 
163  Mass.  266,  39  N.  E.  1118,  and  Smith  v.  Ford,  48  Wis.  155,  2  N.  W.  159, 
all  arguendo. 

Distinguished  in  Loring  v.  Marsh,  2  Cliff.  323,  Fed.  Cas.  8514,  holding 
role  inapplicable  where  nature  of  proceedings  differed  and  parties  were 
not  the  same;  Ahlhauser  v.  Butler,  50  Fed.  708,  where  suits  were  re- 
spectively in  r^m  and  in  personam;  Merritt  v.  American  Steel  Barge  Co., 
79  Fed.  231,  49  U.  S.  App.  93,  holding  rule  inapplicable  to  suits  in  personam ; 
Oden  V.  Stubblefield,  2  Ala.  688,  and  Merrill  v.  New  England  Ins.  Co.,  103 
Mass.  249,  4  Am.  Rep.  551,  where  parties  in  respective  proceedings  were 
not  the  same;  Hitt  v.  Lacey,  3  Ala.  105,  under  statute;  Skipper  v.  Foster, 
29  Ala.  331,  65  Am.  Dec.  406,  under  facts ;  Lancashire  Ins.  Co.  v.  Corbetts, 
165  111.  600,  601,  602,  56  Am.  St.  Rep.  281,  282,  86  L.  R.  A.  643,  644,  46  N.  E. 
633,  634,  and  Cole  v.  Flitcraft,  47  Md.  315,  317,  318,  holding  rule  inappli- 
cable where  actions  are  brought  in  courts  of  different  States;  Whipple  v. 
Robbins,  97  Mass.  108,  110,  93  Am.  Dec.  66,  67,  where  defendant  failed  to 
set  up  pendency  of  suit  in  another  jurisdiction ;  North  British  etc.  Ins.  Co. 
V.  First  National  Bank,  3  Tex.  Civ.  App.  295,  22  S.  W.  992,  holding  de- 
fendant in  suit  uix>n  debt  cannot  plead  pendency  of  ^garnishment  pro- 
ceedings in  which  writ  had  not  been  served  when  suit  commenced. 

Conflicts  of  jurisdiction.    Note,  29  Am.  St.  Rep.  313. 
Pendency  of  actions  in  both  State  and  Federal  courts  sitting  in  same 
State.    Note,  42  L.  R.  A.  449,  450,  455. 
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Right  of  action  in  favor  of  subject  for  cause  arising  in.  other  country 
notwithstanding    alleged    proceedings    in    such    country.    Note,    1  * 
E.  B.  0.  546. 

A  plea  puis  darrein  continuance  waives  all  prior  pleas. 

Approved  in  Campbell  v.  District  of  Columbia,  2  McAr.  (D.  C.)  534, 
following  rule;  Wisdom  v.  Williams,  Hempst.  460,  Fed.  Cas.  17,904,  holding 
such  plea  admits  plaintiff's  cause  of  action;  Scott  v.  Brokaw,  6  Blackf. 
243,  holding,  where  such  plea  is  bad  in  itself,  the  other  party  is  entitled 
to  ju4gmetit ;  True  v.  Huntoon,  54  N.  H.  122,  where  such  plea  held  to  waive 
prior  plea  in  bar;  Harding  v.  Minear,  54  Cal.  505,  and  Waterbury  v.  Mc- 
Millan, 46  Miss.  644,  both  arguendo. 

Limited  in  Davis  v.  Burgess,  18  R.  I.  87,  25  Atl.  849,  holding  former  pleas 
not  waived  if  defense  set  up  in  plea  puis  darrein  continuance  is  only 
partial. 

Effect  of  lis  pendens  in  a  sister  State,  when  pleaded  in  abatement. 
Note,  25  Am.  Dec.  196. 

Effect  of  pending   garnishment   proceedings   on   subsequent   action 
against  garnishee  by  principal  defendant.    Note,  9  Ann.  Cas.  473. 

Application  of  deix>sit  by  bank  to  depositor's  debt.    Note,  23  Am.  Rep. 
52. 

Effect  of  indorsements  of  memoranda  upon  negotiable  instruments  at 
the  time  of  execution.    Note,  127  Am.  St.  Bep.  440. 

The  limitation  of  actions  on  obligations  payable  on  or  after  4^mand. 
Note,  186  Am.  St.  Bep.  471. 

Miscellaneous.  Cited  in  Bank  of  Commerce  v.  Elliott,  109  Wis.  661,  85 
N.  W.  421,  holding  interest  which  plaintiff  in  garnishment  obtains  in  prop- 
erty of  defendant  by  service  of  process  is  lien  created  by  law  within  bank- 
ruptcy law,  and  action  pending  to  recover  debt  discharged  by  bankruptcy, 
having  garnishment  incidental  thereto,  survives  discharge;  Lee  v.  Chilli- 
cothe  Bank,  1  Biss.  331,  Fed.  Cas.  8187,  to  point  that  courts  will  take 
cognizance  of  usage  as  influencing  forms  of  indorsement;  Moorman  v. 
Wood,  117  Ind.  149,  19  N.  E.  741,  to  point  that  relinquishment  of  transfer 
of  lien  securing  payment  of  note  operates  as  waiver  of  right  to  proceed 
against  indorser;  Wyeth  Hardware  etc.  Co.  v.  Lang,  127  Mo.  246,  48 
Am.  St.  Bep.  627,  27  L.  B.  A.  653,  29  S.  W.  1011,  (affirming  s.  c,  54  Mo. 
App.  153),  to  point  that  creditor  may  attach  wherever  he  can  maintain 
suit  to  recover  debt;  Kittredge  v.  Emerson,  15  N.  H.  242,  to  point  that 
attachment  constitutes  lien;  Renier  v.  Hurlbut,  81  Wis.  32,  29  Am.  St. 
Bep.  855,  14  Ji.  B.  A.  565,  50  N.  W.  785,  apparently  erroneous.  Citation  of 
13  Pet.  739,  in  Austen  v.  Miller,  5  McLean,  156,  Fed.  Cas.  661,  is  probably 
an  erroneous  reference  to  this  case. 
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13  Pet.  153-166,  10  L.  Ed.  108,  SEEB'S  I1ES8BE  v.  MARSH. 

Xriider  the  Judldary  act,  the  Supreme  Court  cannot  examine  a  motion  for 
new  trial,  certified  by  derk  of  State  court,  to  i^rtain  what  queetiona  were 
tlLere  made;  they  must  be  authenticated  by  the  cttort  itself. 

Cited  in  Bank  of  Akron  v  Dole,  24  Colo  96,  48  Pac.  1044,  holding  that 
on  api)eal  questions  decided  are  to  be  ascertained  from  record  alone  ^ 
Kanouse  v.  Martin,  15  How.  210,  14  L.  Ed.  665,  arguendo. 

Record  for  showing  Federal  Supreme  Court's  jurisdiction  to  review 
State  court's  decision.    Note,  6S  L.  R.  A.  330,  331. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  63  L.  R.  A.  471,  472,  474,  475.  , 

IS  Pet.  157-165,  10  L.  Ed.  105,  OOEAN  IKS.  OO.  v.  POLLEYS. 

Federal  courts  have  no  Jurisdiction  on  error  to  State  court  where,  for  aught 
that  appears,  that  court  may  have  decided  a  cause  without  passing  upon  any 
q:ae8tlon  under  an  act  of  Oongress. 

Cited  in  Michigan  Central  R.  R.  Co.  v.  Michigan  Southern  R.  R.  Co.,  19 
How.  381,  15  L.  Ed.  690,  dismissing  writ  of  error  where  judgment  of  State 
court  involved  only  construction  of  State  statute,  admitted  by  both  parties 
to  be  valid;  Henderson  v.  Merchants'  Ins.  Co.,  25  La.  Ann.  347,  allowing 
appeal  where  question  decided  arose  undeir  constitutional  prohibition 
against  impairing  obligation  of  contracts. 

Although  vessel  has  been  guilty  of  acts  which  render  her  liable  to  f  or- 
fettnre,  that  fact  will  not  affect  contracts  touching  her  future  employment  on  a 
le^al  voyage,  or  policy  upon  her  for  such  voyage.  ' 

Approved  in  Insurance  Co.  of  North  America  v.  Evans,  64  Kan.  774, 
68  Pac.  624,  holding  policy  covering  drugs,  indudiiig  liquors,  not  invalid 
because  some  illegal  sales  of  liquors  subsequently  made ;  Kellogg  v.  German 
American  Ins.  Co.,  133  Mo.  App.  400,  113  S.  W.  666,  upholding  insurance 
policy  on  druggist's  stock  including  liquors  which  he  had  sometimes  unlaw- 
fully sold ;  Clark  v.  Protection  Ins.  Co.,  1  Story,  131,  134,  Fed.  Cas.  2832, 
holding  mere  liability  to  forfeiture  cannot  prevent  recovery  for  loss  by 
an  independent  peril ;  Tufts  v.  Tufts,  3  Wood.  &  M.  492,  Fed.  Cas.  14,233, 
citing  principal  case  as  instance  where  court  held  that  previous  illegal 
acts  could  not  render  void  subsequent  legal  acts ;  The  Manistee,  5  Biss.  384, 
Fed.  Cas.  9027,  holding  failure  of  insurance  company  to  comply  with  stat- 
ute in  issuing  policy  cannot  defeat  right  of  insured  to  recover  for  loss; 
Phenix  Ins.  Co.  v.  Clay,  101  Ga.  333,  65  Am.  St.  Rep.  308,  28  S.  E.  854, 
holding  mere  renting  of  house  to  be  used  for  purpose  of  prostitution  will 
not  avoid  insurance  policy ;  Erb  v.  German- American  Ins.  Co.,  98  Iowa,  611, 
40  L.  B.  A.  849,  67  N.  W.  585,  holding  jwlicy  of  insurance  on  stock  of 
drugs  and  liquors  not  avoided  by  use  of  part  of  stock  for  unlawful  pur- 
pose; Kiagara  Ins.  Co.  v.  De  GrafP,  12  Mich.  136,  enforcing  policy  covering 
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liquor  unlawfully  held  for  sale ;  Hume  v.  Providence  etc.  Ins.  Co.,  23  S.  C. 
201,  denying  right  of  insurance  company  to  defend  action  on  insurance 
policy  on  ground  that  insured  was  prohibited  by  law  from  owning  an 
American  vessel;  American  Casualty  Co.'s  Case,  82  Md.  580,  38  L.  B.  A. 
118^  34  Atl.  787,  IngersoU  v.  Randall,  14  Minn.  405,  and  Keller  v.  Eire- 
man's  Ins.  Co.,  3  Hill,  255,  all  arguendo. 

Distinguished  in  dissenting  opinion  in  Conithan  v.  Royal  Ins.  Co.,  91 
Miss.  396,  124  Am.  St.  Eep.  701,  15  Ann.  Oas.  589,  45  South.  363,  majority 
holding  insurance  policy  on  furniture  of  bawdy-house  not  void  as  against 
public  policy. 

Validity  of  insurance  policy  on  property  illegally  kept  or  used.    Note, 
15  Ann.  Cas.  542. 

Miscellaneous.  Cited  in  Decatur  v.  Paulding,  14  Pet.  600.  10  ^.  Ed.  609; 
Holmes  v.  Jennison,  14  Pet.  629,  10  L.  Ed.  628 ;  Lawson  v.  Miller,  44  Ala. 
626,  4  Am.  Bep.  150. 

13  Pet.  166-176, 10  L.  Ed.  109,  WAXJSSR  ▼.  PABSEB. 

Speclilc  devise  to  wife  of  one-third  of  testator's  real  estate  for  life,  lamain- 
der  to  son,  followed  by  specific  devisee  to  son  and  other  persons,  is  not  to  be 
satisfied  out  of  land  devised  to  son  to  exclusion  of  that  devised  to  others. 

Approved  in  Ballantine  v.  Ballantine,  152  Fed.  779,  holding  primary 
provision  of  will  controlled  as  against  inconsistent  secondary  provisions. 

A  devise  of  the  "balance  of  my  real  estate,  believed  to  consist  in  lots  num- 
bered," etc.,  describing  them,  is  a  specific  devise. 

Cited  in  Henderson  v.  Green,  34  Iowa,  440,  11  Am.  Bep.  151,  holding 
devisee  under  such  devise  entitled  to  contribution  from  other  devisees  for 
portion  of  land  takei^  to  pay  testator's  debts. 

Specific  legacies.    Note,  11  Am.  Dec.  469. 

Specific  demonstrative  and  general  bequests  defined  and  distinguished. 
Note,  140  Am.  St.  Bep.  580. 

IS  Pet.  176^180,  10  L.  Ed.  113,  X7NITED  STATES  V.  HABDYMAN. 

Although  the  declaration  in  an  action  on  a  promissory  note  may  describe 
a  note  without  stating  the  rate  of  interest,  an  incorrect  statement  of  rate  is 
fatal  variance. 

Approved  in  United  States  v.  Eliason,  7  Mackey  (D.  C),  109,  holding  not 
fatal  variance  charge  stolen  certificate  was  of  deposit  of  one  silver 
dollar  **with  the  Treasurer,"  when  certificate  read  "in  the  Treasury"; 
Wohlgemuth  v.  United  States,  6  N.  M.  572,  30  Pac.  855,  holding  where 
person  alleging  continuous  residence  on  pre-emption  claim  bound  to  strict 
proof  of  such  residence. 

Where  paper  purports  to  bear  interest  at  "one  M.  per  centum,"  parol  •▼!« 
dence  is  admisi^ble  to  show  that  '*M."  means  ''milL"  ^ 
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Approved  in  Dages  v.  Brake,  125  Mich.  66,  83  N.  W.  1039,  holding  parol 
evidence  admissible  to  show  meaning  of  words  in  writ  of  replevin,  describ'^ 
ing  goods,  when  words  have  well-understood  meaning  among  those  who 
deal. in  such  goods;  Barkley  v.  Tarrant,  20  S.  C.  579,  47  Anu  Bep.  857, 
holding  parol  evidence  admissible  to  identify  payee  of  promissory  note. 

IS  Pet.  181-194»  10  L.  Ed.  U6,  STOKES  ▼.  SAI.T0N8TAIiL. 

Altliongh  carrier  does  not  warrant  tlie  safety  of  passengers,  at  all  events, 
yet  Ills  midertaUng  and  liability  require  that  as  far  as  human  care  and  fore- 
Bight  can  go,  he  win  transport  them  safely,  and  that  his  employees  shall  possess 
competent  sUU. 

Approved  in  Railroad  v.  Kuhn,  107  Tenn.  Ill,  126,  128,  64  S.  W.  203, 
206,  207,  following  rule;  Cavin  v.  Southern  Pac.  Co.,  136  Fed.  593,  69 
C.  C.  A.  366,  in  action  by  mail  clerk  for  injuries  caused  by  derailment  due 
to  washout,  it  is  error  to  charge  that  defendant  only  require^  to  use  such 
care  as  reasonably  careful  man  would  exercise  in  management  of  dangerous 
business;  The  Oregon,  133  Fed.  617,  68  C.  C.  A.  603,  giving  damages  to 
passengers  for  failure  of  Nome  steamer  to  furnish  sufficient  provisions  and 
to  be  kept  clean;  Elder  Dempster  Shipping  Co.  v.  Pouppirt,  125  Fed.  737, 
holding  ship  not  liable  to  passenger  sustaining  injuries  while  standing  near 
rail  where  men  were  at  work;  In  re  California  Nav.  &  Imp.  Co.,  110  Fed. 
672,^  applying  rule  where  passengers  on  steamer  were  injured  by  explosion 
of  steam  drum ;  Southern  Pac.  Co.  v.  Hogan,  13  Ariz.  38,  29  L.  B.  A.  (N.  S;) 
813,  108  Pac.  241,  holding  railroad  required  to  exercise  highest  deg^ree  of 
care  for  passengers;  Denver  Omnibus  etc.  Co.  v.  Madigan,  21  Colo.  App. 
138, 120  Pac.  1046,  holding  rule  applied  to  hirer  of  livery  rigs ;  Metropolitan 
R.  Co;  v.  Falvey,  5  App.  D.  C.  181,  holding  carrier  required  to  provide  cars 
safe  for  transportation  of  infants  as  well  as  adults ;  McGinn  v.  New  Orleans 
Ry.  ft  Tight  Co.,  118  La.  821,  13  L.  B.  A.  (N.  8.)  601,  43  South.  453, 
holding  under  facts  of  case  there  was  no  presumption  of  defendant 's  negli- 
gence; Maryland  etc.  R.  Co.  v.  Tucker,  115  Md.  58,  80  Atl.  694,  disapprov- 
ing instruction  as  to  care  required  of  carrier  of  passengers ;  Fillingham  v. 
St.  Louis  Transit  Co.,.102  Mo.  App.  584,  77  S.  W.  317,  upholding  charge 
that  carrier  is  held  to  utmost  care  and  vigilance,  accompanied  by  recital 
of  particular  facts  which  will  sustain  recovery;  Taillon  v.'Mears,  29  Mont. 
174,  74  Pac.  425,  under  Civ.  Code,  §  2790,  carrier  is  liable  for  injuries  to 
passenger  caused  by  negligent  acts  of  his  servant,  even  though  the  acts 
complained  of  were  not  within  scope  of  servant's  employment;  Quimby  v. 
Bee  Bldg.  Co.,  87  Neb.  196,  138  Am.  St.  Bep.  477,  127  N.  W.  120,  holdings 
rule  applied  to  one  installing  passenger  elevators  for  use  of  tenants  and 
public ;  Forrester  v.  Southern  Pac.  Co.,  36  Nev.  312,  48  L.  B.  A.  (N.  S.) 
1, 134  Pac.  775,  approving  instruction  in  action  for  wrongful  ejectment  of 
passenger  as  to  care  required  of  carrier  for  passenger's  safety;  Sherman 
V.  Southern  Pac.  Co.,  33  Nev.  409,  Ann.  Cas.  1914A,  287,  111  Pac,  425, 
approving  instruction  as  to  degree  of  care  required  of  carrier  of  passen- 
gers; Marable  v.  Southern  Ry.  Co.,  142  N.  C.  562,  55  S.  E.  357,  holding 
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carrier  not  insurer  of  safety  of  passengers ;  Williams  v.  Spokane  Falls  etc. 
Ry.  Co.,  39  Wash.  89,  80  Pac.  1103,  applying  rule  where  in  making  up  train 
coupler  gave  way  and  cars  ran  into  mail  car,  in  which  plaintiff  was  work- 
ing, and  injured  him. 

The  following  cases  have  also  applied  to  syllabus  doctrine:  In  order  to 
secure  the  safety  of  its  passengers,  a  stage  company  must  be  equipped  with 
good  stages,  horses  and  harness,  and  employ  only  skillful  and  prudent 

•  drivers   (Maury  v.  Talmadge,  2  McLean,  159,  Fed.  Cas.  9316;  Sales  v. 

Western  Stage  Co.,  4  Iowa,  548,  549 ;  Edwards  v.  Lord,  49  Me.  281 ;  Kennon 
v.  Gilmer,  6  Mont.  272,  5  Pac.  855 ;  Schaf er  v.  Gilmer,  13  Nev.  338) ;  rail- 
way companies  are  required  to  provide  safe  conveyances,  and  to  use  the 
highest  degree  of  care  in  operating  them  (International  Ry.  Co.  v.  Welch, 
86  Tex.  204,  40  Am.  St  Rep.  829,  24  S.  W.  391;  Sears  v.  Seattle  etc.  Ry. 
Co.,  6  Wash.  235,  33  Pac.  392) ;  so  it  is  the  duty  of  a  railway  company  to 
keep  its  right  of  way  fenced,  and  if  it  does  not  do  so  it  must  run  its 
trains  prudently  so  as  not  to  injure  stock  ( Vicksburg  etc.  R.  R.  Co.  v.  Pat- 
ton,  31  Miss.  194, 196,  66  Am.  Dec.  570,  571) ;  but  an  engineer  is  not  justified 
in  diminishing  the  speed  of  his  train  to  avoid  injury  to  stock,  if  by  so  doinc: 
he  endangers  the  safety  of  passengers  (Sandham  v.  Chicago  etc.  Ry.  Co., 
38  Iowa,  90).  In  Gleeson  v.  Midland  R.  R.  Co.,  140  U.  S.  443,  35  L.  Ed.  463, 
11  Sup.  Ct.  862,  it  was  declared  that  a  landslide  in  a  railway  cut,  caused 
by  an  ordinary  rainfall,  was  not  an  "act  of  God,"  and  the  company  was 

^^  held  guilty  of  n^ligence  in  not  properly  constructii^  its  embankments. 
The  implied  responsibility  of  carriers  by  water  is  placed  upon  the  same 
footing,  and  they  are  required  to  have  their  vessels  in  such  condition  that 
ordinarily  prudent  persons  will  not  be  injured  (The  City  of  Panama,  101 
U.  S.  463,  25  L.  Ed.  1065;  Baxter  v.  Leland,  Abb.  Adm.  359,  Fed;  Cas. 
1124;  Hall  v.  Connecticut  River  etc.  Co.,  13  Conn.  327);  and  to  provide 
suitable  facilities  for  extinguishing  fires  on  board  (The  Garden  City,  26 
Fed.  775),  In  Sherlock  v.  Ailing,  44  Ind.  201,  in  case  of  a  collision  be- 
tween boats  owned  by  the  same  company,  the  company  was  not  allowed  to 
defend  by  showing  that  the  boat  upon  which  the  injured  person  was  a 
passenger  was  carefully  managed,  but  was  held  t^j  the  duty  of  proving 
the  same  with  r^ard  to  the  other  boat.  The  owner  of  a  building  in  which 
an  elevator  is  operated  has  also  been  held  to  be  a  carrier  and  bound  to 
provide  a  safe  elevator  and  a  competent  operator  (Mitchell  v.  Marker,  62 
Fed.  143,  22  U.  S.  App.  325,  26  L.  R.  A.  36),  affirming  s.  c,  54  Fed.  638; 
(Treadwell  v.  Wliittier,  80  Cal.  589,  13  Am.  St.  Rep.  187,  5  L.  R.  A.  503, 
^2  Pac.  270). 

This  duty  has  also  been  held  to  extend  to  passengers  riding  on  the  steps 
of  a  crowded  car.  The  conductor  having  collected  fares  from  such  persons, 
the  company  cannot  disclaim  liability  (Huelsenkamp  v.  Citizens'  Ry.  Co., 
37  Mo.  546,  90  Ajxl  Dec.  400 ;  Whalen  v.  Consolidated  etc.  Cp.,  61  N.  J.  L. 
609,  40  Atl.  646).  So  stringent  is  this  obligation  of  the  carrier  toward 
passengers,  that  the  rule  as  to  the  exemption  of  a  principal  from  liability 
for  the  unauthorized  acts  of  his  agents,  has  in  a  number  of  cases  been 
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heW  not  to  apply,  and  the  carrier  held  liable  for  injury  or  delay  caused  by 
the  willful  or  malicious  acts  of  its  employees  (Pendleton  v.  Kinsley,  3 
Cliff.  421,  Fed.  Cas.  10,922 ;  Gillenwater  v.  Madison  etc.  R.  R.  Co.,  5  Ind. 
341,  61  Am.  Dec.  103;  Stewart  v.  Brooklyn  etc.  R.  R.,  90  N.  T.  593,  (8 
Am.  Bap.  187;  Weed  v.  Panama  R.  R.  Co.,  17  N.  T.  369).  In  the  .dissent- 
ing opinion  in  Wells  v.  New  York  etc.  Ry.,  24  N.  Y.  193,  it  was  argued 
that  even  gratuitous  passengers  are  entitled  to  the  same  protection;  that 
public  policy  forbids  such  persons  to  waive  their  rights  in  this  regard. 

Distinguished  in  Stanley  v.  Steele,  77  Conn.  693,  69  L.  R.  A.  561,  60  Atl. 
641,  livery-stable  keeper  is  not  held  to  such  degree  of  care  with  reference 
to  defects  in  vehicles  as  common  carrier  of  passenger;  Chicago  etc.  R.  R# 
Co.  V.  Hazzard,  26  111.  387,  holding  that  the  degree  of  care  is  to  be  meas-  . 
ured  by  the  known  perils  to  which  a  particular  conveyance  will  expose  a 
passenger.  Thus,  where  it  is  not  customary  to  put  a  chain  across  the  rear 
of  a  caboose,  a  person  traveling  on  a  freight  train  is  deemed  to  know  the 
fact.  Employees  are  not  entitled  to  the  protection  of  this  rule,  so  far  as 
it  tends  to  render  the  carrier  liable  for  injuries  resulting  from  the  negli- 
gence of  coemployees,  O'Connell  v.  Baltimore  etc.  R.  R.  Co.,  20  Md.  222, 
83  Am.  Dec  552;  Schults  v.  Pacific  R.  R.,  36  Mo.  31. 

Carriers  of  passengers.    Note,  20  Am.  St.  Rep.  492. 

Liability  of  carriers  of  passengers  for  injuries  resulting  from  defects 
in  their  vehicles  and  other  appliances.    Note,  64  Am.  Dec.  521. 

Idability  of  canters  in  respect  to  slaves  extend^  only  to  ordinary  neglect. 

Cited  in  Scruggs  v.  Davis,  3  Head,  666,  holding  that  steamboat  company 
was  not  liable  for  loss. of  slave,  who  jumped  overboard  in  endeavoring  to 
escape. 

Distinguished  in  Macon  etc.  R.  R.  Co.  v.  Holt,  8  Ga.  165,  hdlding  com- 
pany taking  slave  on  board  cars  without  master's  consent,  guilty  of  con- 
version and  liable  for  injury  to  slave,  whether  resulting  from  negligence « 
or  not. 

In  action  against  carrier  for  injuries  to  passenger,  fact  that  accident  oc- 
cuired  and  pi^<Ti-M<r  was  injured  is  prima  fade  evidence  of  negligence  on  part 
of  caziler. 

Approved  in  Midland  Valley  R.  Co.  v.  Conner,  217  Fed..  958,  133  C.  C.  A. 
628,  Patterson  v.  Jacksonville  Traction  Co.,  213  Fed.  291,  130  C.  C.  A.  13, 
Southern  Pacific  Co.  v.  Cavin,  144  Fed.  351,  and  Railroad  v.  Kuhn,  107 
Tenn.  112,  113,  64  S.  W.  203,  all  following  rule;  Sweeney  v.  Erving,  228 
U.  S.  239,  Ann.  Cas.  1914D,  905,  57  L.  Ed.  818,  33  Sup.  Ct.  416,  holding 
where  rule  of  res  ipsa  loquitur  applied,  it  did  not  shift  burden  of  proof ; 
Chicago  etc.  Ry.  Co.  v.  Eddy,  228  Fed.  645,  holding  admission  that  passen- 
ger was  killed  by  being  struck  by  defendant's  train  made  prima  facie  case 
for  plaintiff;  Lee  Line  Steamers  v.  Robinson,  218  Fed.  563,  L.  B.  A.  1916C, 
358, 134  C.  C.  A.  287,  holding  evidence  passenger  on  steamboat  was  stabbed 
by  employee  made  prima  facie  case  of  carrier's  negligence;  Murphy  v. 
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MilfordStc.  Ry.  Co.,  210  Fed.  143,  126  C.  C.  A.  651,  applying  role  in  case 
of  street-car  accident;  Kirkendall  v.  Union  Pac.  R.  Co.,  200  Fed.  207,  US 
C.  C.  A.  383,  applying  rule  where  passenger  injured  when  train  hit  by 
engine  from  rear;  Irvine  v.  Delaware  etc.  R.  Co.,  184  Fed.  669,  670,  672, 
106  C.  C.  A.  600,  holding  charge  stating  rule  properly  refused  under  facts 
of  ease;  Cincinnati  Traction  Co.  v.  Leach,  169  Fed.  651,  95  C.  C.  A.  47, 
applying  rule  where  passenger  injured  by  being  thrqwn  from  platform  of 
street-car;  Winters  v.  Baltimore  etc.  R.  Co.,  163  Fe4.  107,  applying  rule 
where  passenger  injured  by  derailment;  Missouri  Pac.  Ry.  Co.  v.  Larussi, 
161  Fed.  70,  88  C.  C.  A.  230,  holding  under  Kansas  statute,  in  action  for 
death  of  employee  caused  by  collision  of  trains,  occurrence  of  collision  was 
prima  facie  proof  of  negligence ;  Cincinnati  etc.  Ry.  Co.  v.  South  Fork  Coal 
Co.,  139  Fed.  533,  where  as  result  of  rear-end  collision  oil-cars  telescoped 
and  sparks  from  engine  started  fire,  which  burned  lumber  piled  on  right 
of  way,  presumed  that  collision  due  to  negligence  in  operation  of  trains; 
Burr  V.  Knickerbocker  etc.  Co.,  132  Fed.  249,  65  C.  C.  A.  554,  where  tug 
moving  schooner  from  dock  to  wider  part  of  channel,  to  be  there  tamed 
and  headed  for  sea,  ran  aground  on  calm  day  with  moderate  tide,  prima 
facie  case  of  negligence  shown;  Bryce  v.  Southern  Ry.  Co.,  125  Fed.  961, 
holding .  where  engineer  and  conductor  of  railroad  train  were  joined  with 
railroad  in  action  for  injuries  to  passenger,  averment  of  accident  and 
injuries  resulting  therefrom  to  plaintiff,  though  sufficient  as  against  com- 
pany, was  insufficient  as  against  servants,  affirming  Bryce  v.  Southern  Ry. 
Co.,  122  Fed.  713 ;  Denver  &  R.  G.  R.  R.  Co.  v.  Roller,  100  Fed.  756,  admit- 
ting, in  action  by  passenger  for  injuries  received  in  railroad  collision,  evi- 
dence of  all  facts  and  circumstances  connected  with  collision;  Orr  ft  LaiK 
ning  V.  Boockholdt,  10  Ala.  App.  335,  65  South.  431,  applying  rule  where 
injury  caused  by  overturning  of  vehicle  in  which  passenger  was  riding; 
Denver  Con.  Tramway  Co.  v.  Rush,  19  Colo.  App.  73,  78,  73  Pac.  664,  666, 
*  applying  principle  where  passenger  injured  while  alighting  from  car  be- 
cause of  sudden  starting  of  car;  Wood  v.  Philadelphia  etc.  R.  Co.,  1  Boyce 
(Del.),  346,  76  Atl.  616,  applying  rule  where  postal  clerk  on  duty  was  in- 
jured by  collision;  Great  Falls  etc.  R.  Co.  v.  Hill,  34  App.  D.  C.  316,  317, 
applying  rule  where  passenger  injured  while  alighting  from  street-car; 
Kehan  v.  Washington  Ry.  &  Electric  Co.,  28  App.  D.  C.  112,  appl3ring  rule 
in  case  of  fall  from  street-car;  Washington  etc.  Ry.  Co.  v.  Chapman,  26 
App.  D.  C.  481,  applying  rule  where  passenger  was  injured  while  going 
from  seat  to  door  to  alight  from  car;  City  &  Suburban  Ry.  Co.  v.  Svedborg, 
20  App.  D.  C.  550,  applying  rule  where  injury  caused  by  sudden  starting 
of  car  while  passenger  was  alighting;  Citizens*  St.  R.  R.  Co.  v.  Hoffbauer, 
23  Ind.  App.  628,  56  N.  E.  59,  holding  where  plaintiff  injured  by  stepping 
on  running-board  of  street-car  being  operated  on  wrong  track,  by  reason 
of  which  he  was  struck  by  pole  while  going  to  rear  to  obtain  transfer, 
instruction  that  if  jury  found  car  on  wrong  track  with  running-board  next 
to  poles  and  passengers  not  warned,  defendant  was  negligent,  was  erro- 
neous; Carroll  v.  Boston  Elevated  Ry.  Co.,  200  Mass.  535,  86  N.  E.  797, 
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applying  rale  in  ease  of  derailment  of  street-car;  Bedmon  v.  Metropolitan 
St.  Ry.  Co.,  185  Mo.  9,  105  Am.  St.  Rep.  558,  84  S.  W.  28,  in  action  by 
street-car  passenger,  showing  that  car  came  to  sudden  stop  and  passenger 
was  thrown  from  his  seat  and  injured,  made  prima  facie  case;  Lincoln 
Traction  Co.  v.  Webb,  73  Neb.  142,  119  Am.  St  Rep.  879,  102  N.  W.  260, 
holding  it  error  to  instruct  that  plaintiff  need  only  prove  that  he  was  pas- 
senger and  was  injured,  but  plaintiff  must  show  circumstances  such  as 
would  impute  negligence;  Barnes  v.  Southern  Ry.  Co.,  168  N.  C.  669,  84 
S.  E.  1031,  applying  rule  where  plaintiff  injured  while  seated  in  caboose 
by  sudden  starting  of  car;  Goss  v.  Northern  Pac.  Ry.  Co.,  48  Or.  442,  87 
Pac.  150,  applying  rule  where  hand  of  passenger  was  injured  by  sudden 
closing  of  car  door;  Turnpike  Co.  v.  Yates,  108  Tenn.  433,  67  S.  W.  70, 
apt)lying  rule  in  action  against  turnpike  company  for  injuries  sustained 
by  falling  of  pole  while  passing  through  its  gate;  St.  Louis  etc.  Ry.  Co.  v. 
Parks,  97  Tex.  135,  76  S.  W.  742,  in  action  for  injuries  to  passenger,  when 
carrier  introduces  evidence  to  show  it  has  used  all  proper  care  to  avoid 
accident,  charge  that  fact  of  injury  is  prima  facie  evidence  of  negligence 
which  defendant  may  rebut  by  showing  due  care  is  improper;  Briglio  v. 
Holt,  85  Wash.  159, 147  Pac.  878,  applying  rule  where  plaintiff  was  injured 
while  in  her  o^m  yard  by  debris  from  defendant's  blasting;  Firebough  v. 
Seattle  Elec.  Co.,  40  Wash.  662,  2  L.  R.  A.  (N.  8.)  836,  82  Pac.  997,  apply- 
ing rule  where  street-car  passenger  injured  on  jumping  out  when  controller 
blew  up;  Acme  Cement  Plaster  Co.  v.  Westman,  20  Wyo.  156,  122  Pac. 
92, 1  N.  C.  C.  A.  412,  holding  under  evidence,  where  injury  to  employee 
was  caused  by  fall  of  post  supporting  coal-bin,  instruction  that  fall  created 
presumption  of  negligence  was  error;  dissenting  opinion  in  Meekins  v. 
Railroad,  127  N.  C.  38,  37  S.  E.  79,  majprity  holding  evidence  of  employer's 
negligence  insufficient  to  go  to  jury. 

Where  the  derailment  of  a  train  or  car  resulis  in  the  injuring  of  a  pas- 
senger, the  burden  is  on  the  carrier  to  show  that  the  accident  was  not 
caused  by  defective  cars  or  roadbed  or  by  the  negligence  of  an  employee 
(Montgomery  etc.  Ry.  Co.  v.  Mallette,  92  Ala.  216,  9  South.  365;  Alabama 
etc.  R.  R.  Co.  V.  Hill,  93  Ala.  521,  80  Am.  St.  Rep.  71,  9  South.  725 ;  St. 
Louis  etc.  Ry.  Co.  v.  Mitchell,  57  Ark.  421,  21  S.  W.  884 ;  Kansas  etc.  Ry. 
Co.  V.  Miller,  2  Colo.  458;  Pittsburg  etc.  R.  R.  Co.  v.  Williams,  74  Ind.  466; 
Southern  Kansas  Ry.  Co.  v.  Walsh,  45  Kan.  659,  26  Pac.  47 ;  Louisville  etc. 
R.  R.  Co.  V.  Smith,  2  Duv.  (Ky.)  558;  Stevens  v.  E.  &  N.  A.  Ry.  Co.,  66 
Me.  77;  Baltimore  etc.  R.  R.  Co.  v.  Worthington,  21  Md.  283,  290,  83  Am. 
Dec.  580,  587;  Wilson  v.  Northern  Pac.  R.  R.  Co.,  26  Minn.  280,  3  N.  W. 
334;  Spellman  v.  Lincoln  etc.  Co.,  36  Neb.  896,  38  Am.  St.  Rep.  757,  20 
L  E.  A.  319,  55  N.  W.  271 ;  Taylor  v.  Grand  Trunk  Ry.  Co.,  48  N.  H.  314, 
2  Am.  Rep.  233)..  So,  also,  the  fact  that  a  passenger  was  injured  in  a  colli- 
sion raises  a  presumption  of  negligence  on  the  part  of  the  carrier  (Iron 
R.  R.  Co.  V.  Mowery,  36  Ohio  St.  422,  88  Am.  Rep.  .598,  and  New  Orleans 
etc.  R.  R.  Co.  V.  Allbritton,  38  Miss.  275,  75  Am.  Dec.  101).  And  the 
sudden  stopping  or  jolting  of  a  car  by  reason  of  which  a  passenger  is 
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thrown  down  and  injured  must  be  proven  not  to  have  resulted  from  the 
carrier's  negligence  (New  Jersey  R.  R.  etc.  Co.  v.  Pollard/  22  Wall.  350, 
22  L.  Ed.  879 ;  Lusby  v.  Atchison  etc.  Ry.  Co.,  41  Fed.  185,  186 ;  Sprague 
V.  Southern  Ry.,  92  Fed.  62 ;  Coudy  v.  St.  Louis  etc.  Ry.  Co.,  86  Mo.  ^ ; 
Madden  v.  Missouri  etc.  Ry.  Oo.,  50  Mo.  App.  675;  Dougherty  v.  Missouri 
etc.  Ry.  Co.,  9  Mo.  App.  481).  When  a  station  is  announced  and  the  train 
slows  up  and  stops,  a  passenger  has  a  right  to  presume  that  the  station  has 
been  reached,  and  if  in  alighting  he  falls  from  a  trestle  or  is  run  down 
by  a  passing  train,  the  carrier  is  prima  facie  liable  (Terre  Haute  etc.  R.  R. 
Co.  V.  Buck,  96  Ind.  357,  361,  49  Am.  Eep.  177,  181 ;  Philadelphia  etc.  Ry. 
Co.  V.  Anderson,  72  Md.  527,  20  Am.  St.  Rep.  487,  8  L.  B.  A.  676,  20  Atl. 
4;  Boss  V.  Providence  etc.  R.  R.  Co.,  15  R.  I.  154,  1  Atl.  11).  This  pre- 
sumption of  negligence  will  also  arise  from  the  explosion  of  a  locomotive 
boiler  (Robinson  v.  New  York  etc.  R.  R.  Co.,  20  Blatchf.  339,  9  Fed.  878) ; 
or  the  falling  of  a  berth  in  a  sleeping-car  whereby  a  passenger  is  injured 
(Pennsylvania  Co.  v.  Roy,  102  U.  S.  455,  456,  26  L.  Ed.  144) ;  or  the  act 
of  a  foreman  in  so  placing  cars  that  an  employee  is  injured  (Railroad  v. 
Northington,  91  Tenn.  59,  16  L.  R.  A.  269,  17  S.  W.  881);  or  from  the 
injuring  of  sto^  at  large  upon  an  unfenced  right  of  way  (Home  v.  Mem- 
phis etc.  R.  R.  Co.,  1  Cold.  75 ;  Nashville  etc.  R.  R.  Co.  v.  t'ugett,  3  Cold. 
405). 

A  similar  presumption  as  to'  the  negligence  of  a  stage  company  or  its 
employees  arises  from  the  overturning  of  a  stage  (McEIinney  v.  Neil,  1 
McLean,  545,  Fed.  Cas.  8865;  Fairchild  v.  California  Stage  Co.,  13  Cal. 
603 ;  Sanderson  v.  Frazier,  8  Colo.  81,  85,  54  Am.  St.  Rep.  545,  548,  5  Pac. 
633;  Derwoort  v.  Loomer,  21  Conn.  254;  Stockton  v.  Frey,  4  Gill,  423, 
46  Am.  Dec.  143;  McLean  v.  Burbank,  11  Minn.  287,  289;  Ryan  v.  Gilmer, 
2  Mont.  523,  25  Am.  Rep.  748;  Farish  v.  Reigle,  11  Gratt.  710,  62  Am.. 
Dec.  670);  or  an  accident  caused  by  the  running  away  of  a  stage  team 
(Wall  V.  Livezay,  6  Colo.  471;  Budd  v.  United  Carriage  Co.,  25  Or.  323, 
27  L.  R.  A.  283,  35  Pac.  663) ;  or  by  the  breaking  of  an  axle  (Frink  v. 
Potter,  17  111.  410).  And  this  has  been  held  to  be  true  although  the  per- 
son injured  W&  a  gratuitous  passenger  (Lemon  vj  Chanslor,  68  Mo.  356) ; 
a»4  even  where  the  overturning  of  a  coach  was  the  result  of  a  misdirection 
as  to  the  road  given  by  the  passenger  to  the  driver,  the  court,  in  Anderson 
v)  Scholey,  114  Ind.  555,  17  N.  E.  126,  held  it  to  be  the  duty  of  the  com- 
pany to  provide  a  driver  who  was  familiar  with  the  road,  and  allowed  the 
plaintiff  to  recover. 

Ferry  and  steamboat  companies  are  also  subject  to  the  rule,  and  where 
injuries  are  caused  by  the  breaking  of  apparatus  or  the  shifting  of  freight, 
it  is  incumbent  uix>n  the  defendant  to  show  his  lack  of  negligence  (Ander- 
son V.  New  York  etc.  Co.,  47  Fed.  39 ;  Eagle  Packet  Co.  v.  Def ries,  94  111. 
602,  84  Am.  Rep.  246;  Memphis  etc.  Packet  Co.  v.  McCool,  83  Ind.  398, 
43  Am«  Rep.  72;  Richards  v.  Fuqua,  28  Miss.  801,  64  Am.  Dec.  123).  So 
also  where  the  injury  was  caused  by  the  explosion  of  a  boiler  (The  Reli- 
ance, 4  Woods,  423,  424,  2  Fed.  251,  252) ;  or  the  breaking  of  a  paddle- 
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wheel  (Terkes  v.  Keokuk  Packet  Co.,  7  Mo.  App.  268),  the  earner  mast 

show  that  it  was  not  caused  by  a  defect.    In  Cook  v.  Farham,  24  Ala.  35, 

which  was  a  suit  to  recover  for  the  loss  of  a  slave  in  a  collision,  the  owner 

^^  the  vessel  was  held  bound  to  show  absence  of  negligence,  although  the 

I      <i6ath  of  the  slave  resulted  from  his  jumping  overboard.    And  a  steam- 

ship  company  has  also  been  held  prima  facie  liable  for  the  destruction  by 

^  of  goods  left  upon  a  wharf  (J.  Russell  Mfg.  Co.  v.  New  Haven  etc. 

^•t  50  N.  T.  127),  and  secT  dissenting  opinion  in  Lamb* v.  Camden  etc. 

^  ^.  A  J.  T.  Co.,  46  N.  Y.  287.    Where  a  vessel  in  making  a  landii^ 

^^troyed  part  of  the  wharf  and  injured  a  person  not  a  passenger,  in  an 

«oii  by  guch  person,  the  owner  was  held  bound  to  show  due  care  (Inland 

j.^'  Coasting  Co.  v.  Tdlson,  139  U.  S.  565,  85  L.  Ed.  271,  11  Sup.  Ct.  654)., 

j^  ^  i>iinciple  involved  in  the  rule  has  been  applied  in  holding  that  where 

is  ^^^^  is  injured  by  cattle  being  driven  through  public  streets,  the  owner 

T     ^^^d  to  show  that  they  were  in  charge  of  competent  men  (Ficken  v. 

J^^^a,  28  Cal.  628). 

^lie  following  cases  cite  the  rule  approvingly,  but  without  particular 
application:  Atchison  etc.  B.  R.  Co.  v.  Swarts,  58  Kan.  243,  48  Pac.  956; 
Bc^timore  etc.  R.  R.  Co.  v.  Mahone,  63  Md.  144;  Baltimore  etc.  Turnpike 
Road  V.  Leonhardt,  66  Md.  75,  5  Atl.  349 ;  Hegan  v.  Eighth  Avenue  R.  R. 
Co.,  15  N.  Y.  381. 

A  number  of  citing  cases  refuse  to  follow  the  rule,  notably  those  which 

hol4  that  the  mere  concurrence  of  accident  and  injury  do  not  shift  the 

burden  of  proof  to  the  carrier  to  show  absence  of  negligence.    In  all  of 

these  cases  it  has  been  held  that  the  plaintiff,  while  not  having  the  burden 

of  proof,  must  show  that  the  accident  could  with  reasonable  probability 

be  attributed  to  the  defendant's  negligence  (Le  Barron  v.  East  Boston 

Feny  Co.,  11  Allen,  317,  87  Am.  Dec.  720 ;  Curtis  v.  Rochester  etc!  R.  R. 

Co.,  18  N.  T.  538,  539,  544,  75  Am.  Dec.  261,  262,  266;  Saunders  v.  Chicago 

etc.  Ry.  Co.,  6  S.  D.  44,  60  N.  W.  150;  E.  T.  V.  &  Ga.  R.  R.  Co.  v.  Mitchell, 

11  Heisk.  403,  404) ;  see  also  dissenting  opinions  in  Baltimore  etc.  R.  R. 

▼.  Worthington,  21  Md.  298,  300,  and  Ryan  v.  Gilmer,  2  Mont.  526.    So  also 

it  has  been  held  to  be  error  to  instruct  the  jury  that  although  contributory 

negligence  of  plaintiff  is  charged,  defendant  must  show  absence  of  fault 

upon  his  part  (Pittsburg  etc.  R.  R.  Co.  v.  Andrews,  39  Md.  353,  17  Am. 

B^.  577;  Pendleton  etc.R.  R.  Co.  v.  Stallman,  22  Ohio  St.  24,  25).    Clearly 

the  rule  does  not  apply  where  the  cause  of  the  injury  was  not  under  the 

carrier's  control.    So,  where  a  person  on  a  street-car  was  injured  by  a 

wagon  striking  against  the  car,  the  company  was  not  held  bound  to  show 

lack  of  negligence  (Chicago  City  Ry.  Co.  v.  Rood,  163  111.  483,  54  Am.  St. 

Kep.  480,  45  N.  E.  240). 

Distinguished  in  Patton  v.  Texas  ft  Pacific  Ry.,  179  U.  S.  663,  45  L.  Ed. 
S64,  21  Sup.  Ct.  277,  holding  evidence  in  action  by  employee  for  injuries 
mnst  point  to  fact  that  employer  was  negligent ;  Missouri  etc.  Ry.  Co.  v. 
Foreman,  174  Ted.  381,  98  C.  C.  A.  281;  Patton  v.  Illinois  Cent.  R.  Co., 
179  Fed.  533,  and  Midland  Valley  R.  Co.  v.  Fulgham^  181  Fed.  94,  104 
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C.  C.  A.  151,  all  holding  rule  did  not  apply  in  case  of  injury  to  servant 
daring  course  of  employment;  Hughson  v.  Richmond  etc.  R.  R.  Co.,  2  App. 

D.  C.  103,  holding  rule  did  not  apply  in  case  of  injury  to  employee  of  Pull- 
man Company  given  free  transportation  by  carrier;  Pennsylvania  R.  R.  Co. 
V.  Mackinney,  124  Pa.  St.  469,  10  Am.  St.  Rep.  604,  2  L.  B.  A.  822,  17 
Atl.  15,  holding  where  a  x>«rson  sitting  by  an  open  car  window  was  struck 
by  a  piece  of  coal,  the  cfirrier  was  not  prima  facie  liable;  Atchison  etc. 
R.  R.  Co.  V.  Walton,  3.  N.  M.  322  (384),  9  Pac.  364,  holding,  where  stock 
is  permitted  to  run  at  large,  and  is  killed  by  a  train,  the  burden  is  ^on 
the  plaintiff  to  show  the  company  negligent ;  Louisville  etc.  Ry.  Co.  v.  Man- 
chester Mills,  88  Tenn.  658,  14  S.  W.  315,  holding  where  under  valid  con- 
tract, carrier  is  released  from  liability  for  loss  by 'fire  not  resulting  from 
his  own  negligence,  the  burden  of  proof  is  on  the  plaintiff;  Libby  v.  Green- 
bush,  20  Me.  50,  holding,  where  plaintiff's  horse  fell  through  a  town  bridge, 
and  was  killed,  the  town  was  not  bound  to  show  that  the  accident  was  not 
due  to  defects  in  the  bridge. 

Presumption  of  negligence  of  carrier.    Note,  50  Am.  Rep.  557. 

Presumption  of  negligence  where  passenger  injured.    Note,  48  Am. 
Rep.  74. 

Actions  against  carriers  for  injuries  sustained  by  passengers.    Note, 
43  Am.  Dec.  S55,  363. 

Happening  of  accident  as  prima  facie  evidence  of  negligence  in  action 
by  for  injury  to  passenger.    Note,  43  Am.  Dec.  363. 

Burden  of  proof  of  negligence  where  passenger  is  injured.    Note,  62 
Am.  Dec.  682,  683,  684. 

Presumption  of  negligence  from  the  happening  of  an  accident  causing 

personal  injuries.    Note,  113  Am.  St.  Rep.  992,  1021. 
Presumption  of  negligence  from  accidents.    Note,  15  L.  R.  A.  36. 
ji^urden  of  proving  negligence.    Note,  18  £.  R.  0.  714. 

If  passenger  is  placed  in  peril  by  negligence  of  the  carrier  or  his  employeeSp 
and  Jumps  from  conveyance,  reasonably  apprehending  an  accident,  lie  may 
recover,  although  his  act  in  fact  increased  the  peril. 

Approved  in  Warth  v.  Jackson  County  Court,  71  W.  Va.  189,  76  S.  E. 
422j  following  rule;  Omaha  Water  Co.  v.  Schamel,  147  Fed.  506,  where  fire 
started  through  negligence  of  defendants'  employee  and  flames  shut  off 
stairs,  though  some  persons  ran  through  them  to  stairs,  plaintiff  not  negli- 
gent in  jumping  from  window;  Hainlin  v.  Budge,  56  Fla.  360,  47  South. 
831,  holding  instruction  stating  ihile  improperly  refused;  Southwestern 
Development  Co.  v.  Boyd,  7  Ind.  Ter.  790,  104  S.  W.  1180,  holding  coal 
operator  not  liable  for  injuries  to  miner  caused  by  descent  of  car  which 
miner  had  signaled  to  descend,  when  he  would  not  have  been  injured  had 
he  remained  in  his  place;  Baker  v.  Kansas  City  etc.  M.  R.  R.  Co.,  147  Mo. 
167,  48  S.  W.  845,  holding  where  plaintiff  attempted  to  drive  across  track 
after  engine  had  passed,  and  while  other  cars  were  not  where  she  could  see 
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them,  and  she  became  confused  when  she  saw  them  and  drove  in  front  of 
them,  she  was  not  guilty  of  contributory  negligence;  Feddeck  v.  St.  Louis 
Car  Co.,  125  Mo.  App.  36,  102  S.  W.  680,  applying  rule  where  workman 
sought  to  escape  from  peril  of  falling  timbers;  Tuttle  v.  Atlantic  City  B.  R. 
Co.,  66  N.  J.  L.  329,  88  Am.  St.  Rep.  492,  49  Atl.  450,  holding  where  woman 
seeing  car,  whieh  had  been  derailed  while  flying  drill  being  made,  coming 
ont  of  yards  and  across  street  at  great  speed  toward  her,  ran  and  fell 
injuring  herself,  she  could  recover  for  injury;  Burton  v.  Anderson  Phos- 
phate &  Oil  Co.,  75  S.  C.  177,  65  S.  E.  218,  applying  rule  where  servant  was 
injured  while  seeking  to  escape  from  hot  steam  from  broken  pipe. 

Where  a  person  jumps  from  a  train  when  a  collision  appears  imminent, 
or  in  apprehension  that  the  train  is  about  to  leave  the  track,  the  only  ques- 
tion to  be  presented  to  the  jury  is  as  to  the  reasonableness  of  the  appre- 
bcnsion  (St.  Louis  etc.  Ry.  Co.  v.  Murray,  55  Ark.  254,  29  Am.  St.  Bep. 
35, 16  L.  R.  A.  790,  18  S.  W.  52;  Denver  etc.  Transit  Co.  v.  Dwyer,  20  Colo. 
139, 36  Pac.  1108;  South  Western  R.  R.  Co.  v.  Paulk,  24  Ga.  365,  366;  South 
Covington  etc.  Ry.  Co.  v.  Ware,  84  Ky.  270,  1  S.  W.  494;  Wilson  v.  North- 
em  Pacific  R.  R.  Co.,  26  Minn.  285,  3  N.  W.  338;  Baltimore  etc.  R.  R.  Co. 
V.  McKenzie,  81  Va.  80).  And  this  is  true,  although  it  appears  that  if 
the  passenger  had  remained  on  the  car,  no  accident  would  have  resulted 
(Kleiber  v.  People's  Ry.  Co.,  107  Mo.  247,  14  L.  B.  A.  616,  17  S.  W.  947; 
Twombiey  v.  Central  Park  etc.  R.  R.  Co.,  69  N.  Y.  160,  25  Am.  Bep.  163; 
Clarke  t.  Pennsylvania  Co.,  132  Ind.  200,  17  L.  B.  A.  812,  31  N.  E.  808). 
A  person  leaving  a  moving  train  under  threat  of  eviction  by  employees 
was  held  not  guilty  of  contributory  negligence,  in  St.  Louis  etc.  Ry.  Co.  v. 
Rosenberry,  45  Ark.  263.  And  in  Ingalls  v.  Bills,  9  Met.  13,  43  Am.  Dec. 
853,  it  was  held  that  a  person  was  justified  in  jumping  from  a  stage  upon 
the  breaking  of  the  axle.  And  in  Siegrist  v.  Amot,  10  Mo.  App.  203,  210^ 
it  was  held  to  be  a  question  for  the  jury  whether  a  person  was  justified 
in  jumping  from  a  coach  when  the  horses  started  to  run  away.  This  rule 
has  also  been  invoked  in  favor  of  persons  who  were  not  passengers.  Thus, 
where  a  person  jumped  from  a  carriage,  fearing  that  it  was  about  to  be 
struck  by  a  train,  he  was  held  not  gpiilty  of  contributory  negligence  (Edger- 
ton  V.  O'Neill,  4  Kan.  App.  84,  46  Pac.  210 ;  Lincoln  Rapid  Transit  Co.  v. 
Nichols,  37  Neb.  337,  20  L.  R.  A.  855,  55  N.  W.  873 ;  International  etc.  Ry. 
Co.  V.  Neff,  87  Tex.  309,  28  S.  W.  286).  And  in  Brown  v.  New  York  Cen- 
tral R.  R.  Co.,  32  N.  Y.  603,  88  Am.  Dec.  868,  a  railroad  company  was  not 
allowed  to  defend  on  the  ground  that  if  plaintiff  had  backed  his  team,  in- 
stead of  trying  to  cross  the  track,  he  would  not  have  been  injured;  and 
Baker  v  Kansas  City  etc.  B.  R.  Co.,  147  Mo.  167,  48  S.  W^  845,  is  to  same 
effect.  The  rule  applies  with  even  more  strictness  in  cases  of  children  al- 
lowed to  be  placed  in  perilous  positions,  through  the  negligence  of  a  rail^ 
road  company.  In  such  a  case,  if  injury  results,  the  company  will  not  be 
heard  to  say  that  the  child  did  not  choose  the  best  means  of  escape  (Gov- 
ernment St.  R.  R.  Co.  V.  Hanlon,  53  Ala.  78;  South  Western  etc.  Co.  v. 
Smith,  85  Va.  319,  17  Am.  St.  Bep.  68,  7  S.  £.  371).    Again,  it  has  been 
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held  that  a  person  whose  stock  is  on  a  railroad  track  is  not  guilty  if  he  does 
not  signal  the  engineer  of  an  approaching  train  (Waashington  v.  Baltimore 
etc.  R.  R.  Co.,  17  W.  Va.  196).  Giving  the  rule  a  still  wider  application 
in  Dntzi  v.  Geisel,  23  Mo.  App.  683,  the  question  wa^  submitted  to  the  jury 
whether  a  person  operating  a  machine  was  g^lty  of  contributory  negli- 
gence if,  under  the  influence  of  sudden  surprise  at  the  breaking  of  the 
machine,  he  put  his  hand  into  a  position  of  danger. 

Disting^uished  in  Chretien  v.  New  Orleans  Ry.  Co.,  113  La.  766,  104  Am. 
St.  Rep.  619,  37  South.  718,  where  decedent  was  passenger  on  car  and  wire 
fell  and  struck  car  and  loud  explosion  occurred,  scaring  decedent  so  that 
he  jumped  off  and  was  killed,  carrier  is  not  liable,  neither  car  nor  other 
passengers  being  injured;  Woolery  v.  Louisville  etc.  Ry.  Co.,  107  Ind.  388, 
57  Am.  Rep.  119,  8  N.  E.  230,  holding  that  a  railroad  company  was  not 
liable  for  injuries  inflicted  on  a  passenger  unnecessarily  jumping  from  a 
ear,  although  actuated  by  alarm  resulting  from  the  company's  negligence. 
So,  where  a  person  jumps  from  a  moving  train  to  avoid  being  carried  past 
a  station,  it  is  clear  the  rule  has  no  application,  and  to  this  effect  are 
Jeffersonville  R.  R.  Co.  v.  Swift,  26  Ind.  476;  Pennsylvania  R.  R.  Co.  v. 
Aspell,  23  Pa.  St.  150,  62  Am.  Dec.  325.  Again,  a  person  who,  while  riding 
in  an  unauthorized  place  in  the  train,  against  the  company's  orders, 
jumped  in  apprehension  of  danger,  was  held  guilty  of  contributory  negli- 
gence (Qalena  etc.  R.  R.  Co.  v.  Yarwood,  15  III.  469,  471).  See  also  dis- 
senting opinion  in  Kleiber  v.  People's  Ry.  Co.,  107  M6.  265,  14  L.  B.  A. 
620,  17  S.  W.  953. 

Passenger  leaving  cars  in  motion.    Note,  37  Am.  Rep.  S87. 

Contributory  n^ligence  of  passenger.    Note,  43  Ahl  Dec.  365. 

Contributory  negligence  in  cases  of  sudden  peril.    Note,  25  Am.  Rep. 
164. 

Proximate  and  remote  cause.    Note,  36  Am.  St.  Rep.  847. 

Care  required  as  to  passengers  leaving  train.    Note,  51  Am.  Rep.  608. 

Contributory  negligence.    Note,  55  Am.  Dec.  672. 

Contributory  negligence  of  passenger  in  jumping  from  vehicle  to  avoid 
threatened  danger.    Note,  16  Ann.  Gas.  85. 

Care  required  in  sudden  emergency.    Note,  37  L.  R.  A^  (N.  S.)  51,  57. 

Liability  for  frightening  passenger.    Note,  45  L.  R.  A.  (N.  S.)  443. 

Res  ipsa  loquitur  where  accident  to  passenger  occasioned  by  skidding 
of  vehicle.    Note,  3  B.  B.  0.  97. 

The  doctrine  of  res  ipsa  loquitur.    Note,  5  N.  0.  0.  A.  34. 

A  party  cannot  object  to  instructtons  given  by  court  If  they  cover  aub- 
fltantially'all  matters  embraced  in  the  instructions  he  requested. 

This  point  was  not  expressly  decided,  but  such  a  rule  seems  to  have  been 
recognized  by  the  court.  The  following  cases  cite  the  principal  case  as 
-authority  for  the  rule:  New  York  Life  Ins.  Co.  v.  Flack,  3  Md.  365,  56 
Am.  Dec.  746;  Mutual  etc.  Ins.  Co.  v.  Cohen,  3  Gill,  482,  43  Am.  Dec.  345; 
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Pettigrew  v.  Bamnm,  11  Md.  451^  69  Am.  Dec.  221 ;  Baltimore  etc.  R.  R. 
Co.  T.  Wortbington,  21  Md.  281,.  83  Am.  Dec.  679. 

Right  of  passenger  to  bring  action  ex  contractu  against  carrier  for 
personal  injuries  or  ejection  from  train.    Note,  10  Ami.  Gas.  462. 

Miscellaneous.  Cited  in  McDonald  v.  Eagle  etc.  Ins.  Co.,  68  Qa.  844,  and 
Baltimore  City  etc.  Ry.  Co.  v.  Kemp,  61  Md.  625,  48  Am.  Rep.  189»  to 
point  that  plaintiff  in  action  against  carrier  for  violation  of  duty  may  pro- 
ceed-either in  contract  or  tort;  McKee  v.  Owen,  15  Mich..  140,  to  point  that 
carrier  is  liable  only  for  passenger's  ba^^age  and  not  fop:  property  carried 
on  his  person. 

13  Pet  196-204,  10  !•.  Ed.  123,  OLAKK  v.  SMITH. 

A  patent  ftom  State  of  Kentucky,  of  lands  In  Indian  country,  passed  title, 
nibject  to  Indian  xlgbt  of  occupancy. 

Approved  in  Porterfield  v.  Clark,  2  How.  107,  108,  110,  11  L.  Ed.  197, 
198,  199,  a  case  involving  the  same  title;  Beecher  v.  Wetherby,  95  U.  S. 
525,  24  L.  Ed.  441,  and  Roberts  v.  Missouri  etc.  Ry.  Co.,  43  Kan.  106,,  22 
Pac.  1007,  holding  title  of  State  to  school  lands  complete  upon  extinguish- 
ment by  Congress  of  Indian  right  of  occupancy ;  Buttz  v.  Northern  Pacific 
E.  R.,  119  U.  S.  67,  80  L.  Ed.  336,  7  Sup.  Ct.  105,  holding  extinguishment 
of  Indian  title  operated  to  convey  fee  to  railroad  company,  of  lands  previ- 
ously granted  by  Congress;  Gaines  v.  Hale,  26  Ark.  184,  asserting  power 
of  Congress  to  grant  lands  in  fee  simple  regardless  of  Indian  right  of  occu- 
pancy; Byrne  v.  Alas,  74  Cal.  635, 16  Pac.  626,  holding  grant  from  Mexican 
government  determined  grantee's  right  only  against  United  States,  and  did 
not  disturb  rights  of  Indians;  Doe  v.  Avaline,  8  Ind.  14,  and  United  States 
V.  Santistevan,  1  N.  M.  590,  citing  principal  case  as  instance  where  Supreme 
Court  defined  relative  position  of  Indian  tribes  to  Federal  and  State  gov- 
ernments; Seneca  Nation  v.  Christie,  126  N.  Y.  137,  27  N.  E.  279,  asserting 
power  of  State  to  negotiate  with  Indian  tribe  for  extinguishment  of  right 
of  occupancy;  dissenting  opinion,  Leavenworth  etc.  R.  R.  Co.  v.  United 
States,  92  U.  S.  764,  23  L.  Ed.  643,  majority  holding  that  where  lands  had 
been  set  apart  to  Indian  tribe  under  treaty,  subsequent  grant  to  such  lands 
was  void;  Veeder  v.  Guppy,  3  Wis.  626,  arguendo. 

A  State  law  creating  a  property  rigbt,  and  prescribing  an  equitable  remedy 
for  its  enforcement,  may  be  administered  by  the  Federal  courts^  if  cons&tent 
vith  their  rules. 

Approved  in  United  States  v.  Leslie,  167  Fed.  674,  following  rule ;  Louis- 
viDe  etc.  R.  Co.  v.  Western  Union  Tel.  Co.,  234  U.  S.  375,  376,  58  L.  Ed. 
1869,  1360,  34  Sup.  Ct.  810,  holding  Judicial  Code,  section  57,  respecting 
suits  to  remove  clouds  from  title,  embraced  suits  founded  on  remedial 
{Btatntes  of  States;  American  Land  Co.  v.  Zeiss,  219  U.  S.  60,  55  L.  Ed.  94, 
31  Sup.  Ct.  200,  holding  power  of  State  to  require  parties  owning  land 
therein  to  establish  title  by  judicial  proceedings  extended  to  nonresident 
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owners;  McLaughlin  v.  St  Louis  Southwestern  Ry.  Co.,  232  Fed.  582, 
holding  State  Constitution  could  not  enlarge  jurisdiction  of  Federal  court 
of  equity  as  restricted  by  Judicial  Code;  Denver  etc.  R.  Co.  v.  Mills,  222 
Fed.  484,  138  C.  C.  A.  77,  holding  one  out  of  possession  claiming  title  may 
enjoin  trespas^s  by  one  claiming  under  color  of  title  to  prevent  threatened 
destruction  of  inheritance;  Baum  v.  Longwell,  200  Fed.  453,  applying  rule 
in  action  to  quiet  title  under  New  Mexico  statute;  Sohmulbach  v.  Cald- 
well, 196  Fed.  21,  115  C.  C.  A.  050,  applying  rule  in  suit  to  enforce 
mechanic's  lien;  McGraw  v.  Mott,  179  Fed.  653,  103 C.  C.  A.  204,  applying 
rule  in  suit  to  wind  up  affairs  of  insolvent  corporation;  New  Jersey  etc. 
Lumber  Co.  v.  Gardner-Lacy  Lumber  Co.,  178  Fed.  778,  779,  781,  102 
C.  C.  A.  220,  applying  rule  in  suit  to  quiet  title  under  North  Carolina 
statute;  In  re  Baxter  &  Co.,  154  Fed.  25,  83  C.  C.  A.  106,  applying  mle  in 
action  to  enforce  attorney's  lien;  North  Carolina  Mining  Co.  v.  Westfeldt, 
151  Fed.  298,  299,  applying  rule  in  action  to  quiet  title;  Mathews  S.  Co.  v. 
Mathews,  148  Fed.  493,  Rev.  Laws  Mass.,  c.  159,  §  3,  cl.  7,  providing  that 
Supreme  and  Superior  courts  shall  have  jurisdiction  in  equity  of  creditors ' 
suits  to  reach  property  of  debtor  which  cannot  be  attached  or  executed  upon 
at  law,  is  not  enforceable  in  Federal  courts ;  Ames  Realty  Co.  v.  Big  Indian 
etc.  Co.,  146  Fed.  174,  175,  176,  applying  rule  to  equity  suit  where  under 
Montana  Code  in  action  to  protect  water  rights  plaintiff  may  make  any 
or  all  persons  who  have  diverted  water  from  same  stream-  parties ;  United 
States  Min.  Co.  v.  Lawson,  134  Fed.  771,  67  C.  C.  A.  587,  remedy  given  by 
Utah  statute  authorizing  suit  to  quiet  title  without  previous  adjudication 
of  title  in  law  action,  and  without  reference  to  possession  is  enforceable  in 
Federal  court;  Land  Title  etc.  Co.  v.  Asphalt  Co.,  127  Fed.  18,  holding 
Federal  equity  courts  will  enforce  N.  J.  L.  1896,  p.  298,  authorizing  suit 
by  creditor  or  stockholder  against  any  corporation  which  is  insolvent  or 
has  suspended  business  for  want  of  funds,  to  enjoin  corporation  or  its 
officers  from  exercising  privileges  or  transferring  its  property  and  for  ap- 
pointment of  receiver ;  Jones  v.  Mutual  Fidelity  Co.,  123  Fed.  519,  applying 
rule  under  Delaware  statute  permitting  equity  court  to  appoint  receivers 
for  corporations  on  ground  of  insolvency  at  suit  of  unsecured  creditors; 
Hudson  V.  Wood,  119  Fed.  771,  holding  in  creditors'  suit  in  Federal  court 
by  judgment  creditor  against  judgment  debtor  and  another,  alleged  to  be  his 
debtor  on  mere  money  demand  question  of  latter*s  indebtedness,  if  denied, 
cannot  be  tried,  though  such  procedure  authorized  by  State  statute ;  Southern 
Pine  Co.  v.  Hall,  105  Fed.  88,  89,  upholding  Federal,  equity  jurisdiction  over 
suit  to  quiet  title  though  complainant  not  in  possession,  where  such  suit  not 
authorized  by  State  statute,  and  record  shows  defendant  not  in  possession ; 
California  Oil  &  Gas.  Co.  v.  Miller,  96  Fed.  20,  holding  bill  to  quiet  title  in 
complainant  to  oil  claim  under  placer  mining  laws  which  alleges  that  defend- 
ants have  entered  on  ground  and  extracted  and  removed  oil  therefrom,  and 
are  engaged  in  sinking  well,  and  asks  for  injunction  in  suit  for  possession, 
not  cognizable  in  equity;  Wickliffe  v.  Owings,  17  How.  51,  15  L.  Ed.  46, 
and  Harmer  v.  Gwynne,  5  McLean,  317,  Fed,  Cas.  6075,  enforcing  State 
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statute  regalating  proceedings  to  quiet  title;  Parker  v.  Overman,  18  How. 
140, 15  L.  Ed.  319,  holding  special  or  snmmary  nature  of  proceeding  in  State 
court  can  constitute  no  objection  to  its  removal  to  Federal  court ;  Fitch  v. 
Creighton,  24  How.  163,  16  L.  Ed.  598,  ruling  similarly  as  to  State  statute 
giving  lien  for  street  work  and  providing  means  for  enforcing  it;  Ward 
V.  Chamberlain,  2  Black.  445,  17  L.  Ed.  326,  holding  where  by  State  law 
judgment  of  State  courts  constitute  liens  on  real  estate,  judgments 
of  Federal  courts  sitting  in  that  State  will  be  given  same  effect;  Hol- 
land V.  Challen,  110  U.  S.  21,  25,  28  L.  Ed.  55,  56,  3  Sup.  Ct.  499,  501, 
Reynolds  v.  Crawfordsville  etc.  Bank,  112  U.  S.  410,  28  L.  Ed.  736,  5  Sup. 
Ct.  216,  and  Wehrman  v.  Conklin,  155  U.  S.  324,  39  L.  Ed.  172,  15  Sup.  Ct. 
138,  enforcing  State  statute  providing  that  in  order  to  maintain  bill  to 
quiet  title,  complainant  need  not  have  actual  possession  of  land ;  Chapman 
y.  Brewer,  114  U.  S.  171,  29  L.  Ed.  88,  5  Sup.  Ct.  805,  enforcing  State  stat- 
ute which  allowed  an  assignee  in  possession  of  land  to  sue  to  quiet  title; 
Arndt  v.  Griggs,  134  U.  S.  325,  33  L.  Ed.  921,  10  Sup.  Ct.  560,  ruling 
similarly  as  to  State  statute  providing  that  title  to  land  in  State  may  be 
determined  in  suit  in  which  nonresident  defendant  is  brought  into  court 
by  publication ;  Greeley  v.  Lowe,  155  U.  S.  75,  39  L.  Ed.  75,  15  Sup.  Ct.  28, 
and  Aspen  Mining  etc.  Co.  v.  Rueker,  28  Fed.  222,  giving  effect  to  State 
statute  regulating  suits  for  partition ;  Cowley  v.  Northern  Pacific  R.  R.  Co., 
159  U.  S.  583,  40  L.  Ed.  267,  16  Sup.  Ct.  131,  holding  where  suit  to  set 
aside  judgment  has  been  removed  to  Federal  court,  such  court  is  bound 
by  State  law  regulating  proceedings;  Goshorn  v.  Alexander,  2  Bond,  162, 
Fed.  Gas.  5630,  taking  cognizance  of  State  statute  regulating  proceedino^ 
against  surety  on  appeal  bond;  Central  Pacific  R.  R.  Co.  v.  Dyer,  1  Sawy. 
649,  Fed.^Cas.  2552,  applying  rules  of  procedure  in  force  in  State,  in  de- 
termining adverse  claim  to  right  of  way;  Holmes  v.  Oregon  etc.  Ry.  Co., 
6  Sawy.  273,  5  Fed.  84,  holding  Federal  court  may  enforce  State  law 
allowii^  administrator  to  recover  damages  for  death  of  intestate  caused 
by  ferry  company's  negligence;  Goldsmith  v.  Gilliland,  10  Sawy.  609,  22 
Fed.  866,  refusing  to  entertain  suit  to  quiet  title,  where  plaintiff  did  not 
show  possession  under  claim  of  title  as  required  by  State  Ifew ;  Wells,  Fargo 
&  Co.  V.  Miner,  11  Sawy.  286,  25  Fed.  536,  holding  statute  allowing  right  of 
interpleader  in  suits  regarding  property,  enforceable  in  Federal  courts; 
Sharon  v.  Terry,  13  Sawy.  409,  asserting  jurisdiction  of  Federal  court  to 
cancel  instrument  as  provided  by  State  statute;  Griswold  v.  Bragg,  18 
Blatchf.  204,  48  Fed.  520,  48  Conn.  579,  applying  State  statute  providing 
for  stay  of  final  judgment  in  ejectment  in  certain  cases ;  Overman  v.  Parker, 
Hempst.  604,  Fed.  Cas.  10,623,  and  Morse  v.  South,  80  Fed.  210,  entertaining 
suit  to  remove  cloud  from  title  caused  by  tax  deed,  in  accordance  with  State 
law;  Bayerque  v.  Cohen,  1  McAll.  117,  Fed.  Cas.  1134,  Loring  v.  Downer, 
I  McAll.  368,  Fed.  Cas.  8513,  Lawrence  v.  Bowman,  1  McAll.  423,  Fed.  Cas. 
8134,  Prentice  v.  Duluih  Storage  etc.  Co.,  58  Fed.  442,  19  U.  S,  App.  100, 
and  Book  v.  Justice  Mining  Co.,  58  ^ed.  830,  holding  where  State  law 
ni— 25 
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authorizes  person  ia  possession  of  land  to  sue  for  settlement  of  adverse 
claim.  Federal  courts  are  bound  to  regard  it;  Lorman  v.  Clarke,  2  McLean, 
576,  577,  Fed.  Gas.  8516,  holding,  where  State  law  authorizes  person  to  file 
bill  for  dis<!overy  in  certain  cases,  Federal  courts  will  do  so  ^  such  cases; 
McLean  v.  Hamilton  County,  16  Fed.  Cas.  249,  asserting  right  of  Federal 
court  to  entertain  action  against  corporation  cognizable  under  State  law; 
Stansell  v.  Levee  Board,  etc.,  13  Fed.  851,  holding,  where  State  has  pro- 
vided remedy  against  debtor.  Federal  court  may  apply  it  in  favor  of  non- 
resident creditor ;  Lamb  v.  Farrell,  21  Fed.  8,  holding  Federal  courts  will 
apply  settled  State  rules  as  to  proceedings  to  quiet  title,  although  no  statute 
exists;  Flash  v.  Wilkerson,  22  Fed.  691,  enforcing  lien  given  by  State 
statute;  Elliott  v.  Shuler,  50  Fed.  456,  adopting  State  lawd  regulating  ad- 
ministrators' sales;  Wyman  v.  Mathews,  53  Fed.  680,  holding  Federal  courts 
will  adopt  State  laws  regulating  assignments  for  benefit  of  creditors;  Single 
V.  Scott  Paper  Mfg.  Co.,  55  Fed.  556,  regulating  suits  for  specific  perform- 
ance ;  Grether  v.  Wright,  75  Fed.  746,  43  U.  S.  App.  770,  regulating  suits  to 
enjoin  illegal  taxation;  Missouri,  Kansas  etc.  Trust  Co.  v.  Krumseig,  172 
U.  S.  359,  43  L.  Ed.  477,  19  Sup.  Ct.  182  (aflanning  77  Fed.  41,  40  U.  ^S. 
App.  620),  holding  Federal  courts  bound  to  follow  settled  construction  of 
State  statutes  regarding  usury;  Darragh  v.  H.  Wetter  Mfg.  Co.,  78  Fed. 
13,  14,  49  U.  S.  App.  11,  13,  adopting  State  rulfes  regarding  appointment  of 
receivers ;  Abbott  v.  Unidn  Mutual  Ins.  Co.,  127  Ind.  73,  26  N.  E.  154,  hold- 
ing decree  of  Federal  court  quieting  title  under  tax  deed  not  reviewable 
by  State  court;  dissenting  opinion  in  Smith  v.  Ft.  Scott  etc.  R.  li.  Co., 
99  U.  S.  401,  25  L.  Ed.  438,  Rich  v.  Braxton,  158  U.  S.  405,  39  L.  Ed.  1032, 
15  Sup.  Ct.  1017,  Lehman  v.  La  Farge,  42  Fed.  495,  Wilson  v.  Smith,  66 
Fed.  83,  Nick  v.  Rector,  4  Ark.  285;  dissenting  opinion  in  Bagnell  v.  Brod- 
erick,  13  Pet.  457,  10  L.  Ed.  245,  and  Long  v.  Walker,  105  N.  C.  113,  10 
S.  E.  864,  all  arguendo. 

Distinguished  in  Illinois  Life  Ins.  Co.  v.  Newman,  141  Fed.  453,  refusing 
to  enjoin  collection  of  State  tax  on  ground  of  its  illegality  alone,  though 
State  authorized  such  action ;  Ely  v  New  Mexico  etc.  R.  R.,  2  Ariz.  427, 19 
Pac.  9,  holding  where  complaint  in  suit  to  quiet  title  fails  to  allege  posses- 
sion or  right  to  possession  in  plaintiff,  it  is  demurrable  unless  it  alleges  in- 
adequacy of  remedies  at  law  or  other  grounds  for  equitable  relief;  White- 
head V.  Shattuck,  138  U.  S.  152,  84  L.  Ed.  875,  U.  S.  App.  267,  as  instance* 
where  suit  to  determine  adverse  claim  under  Iowa  law  was  held  not  main- 
tainable in  Federal  equity  court;  Davidson  v.  Calkins,  92  Fed.  237,  holding 
that  equity  jurisdiction  of  Federal  courts  in  suit  to  quiet  title  cannot  be  ex- 
tended where  there  is  adequate  remedy  at  law ;  Scott  v.  Neely,  140  U.  S.  109, 
114,  85  L.  Ed.  360,  861,  11  Sup.  Ct.  713,  715,  and  Buford  v.  Holley,  28  Fed. 
682,  holding  Federal  court  cannot,  in  enforcing  State  statute,  allow  equitable 
action  upon  simple  contract,  where  there  is  adequate  remedy  at  law;  Baird  v. 
Warwick  Machine  Co.,  40  Fed.  386,  holding  rule  inapplicable  to  particular 
facts ;  United  States  ex  rel.  v.  Swan,  65  Fed.  652,  31  U.  S.  App.  112,  holding 
garnishment  to  be  proceeding  at  law,  and  refusing  to  adopt  State  law 
giving  equity  courts  jurisdiction. 


\ 
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Adoption  by  Federal  courts  of  remedies,  created  by  State  statutes. 
Note,  18  L.  B.  A.  266. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be  fol- 
lowed in  actions  originating  in,  or  removed  to,  Federal  courts.  Note, 
40  L.  B.  A.  (N.  8.)  451. 

A  State  has  power  to  protect  indlTldnal  rights  to  its  own  soil  and  declare 
what  sball  form  clouds  on  title,  and  proTlde  means  for  removing  them. 

Approved  in  Title  &  Document  Restoration  Co.  v.  Kerrigan,  150  CaL  321, 
119  Am.  St.  Sep.  199,  8  L.  B.  A.  (N.  S.)  682,  88  Pac.  365,  construing  act  of 
1906,  for  establishment  and  quieting  titles  to  realty  in  case  of  destruction 
of  records;  Marks  v.  Main,  4  Mackey  (D.  C),  561,  to  invoke  equity  juris- 
diction of  to  quiet  title,  in  absence  of  statute,  plaintiif  must  be  in  posses- 
sion and  possession  must  be  threatened. 

When  legislature  declares  Told  certain  Instmments  relating  to  title,  courts 
of  equity  have  Inherltent  power  to  order  them  delivered  up. 

Approved  in  Pacific  Coal  &  Transp.  Co.  v.  Pioneer  Min.  Co.,  205  Fed.  580, 
581,  123  C.  C.  A.  593,  holding  in  action  to  quiet  title  under  Alaska  Code, 
where  defendant  joined  issue,  and  also  alleged  title  in  itself,  it  waived  objec- 
tion to  equitable  jurisdiction  and  was  not  entitled  to  jury ;  Baca  v.  Anaya, 
14  N.  M.  396,  20  Ann.  Gag.  77,  94  Pac.  1021,  holding  in  partition  suit,  par- 
ties not  entitled  to  jury  trial  where  moving  party  in  possession. 

Miscellaneous.  Cited  in  Smith  v.  Mosier,  169  Fed.  442,  as  to  purpose  of 
action  of  interpleader;  Errett  v.  Crane,  8  Fed.  Cas.  777,  application  not 
apparent ;  Bigelow  v.  Chatterton,  51  Fed.  616, 10  U.  S.  App.  267,  as  instance 
where  suit  to  determine  adverse  claim  to  land  was  brought  in  equity;  Hous- 
ton etc.  R.  R.  Co.  V.  Kuechler,  36  Tex.  410,  not  in  point. 

13  Pet.  205-208,  10  L.  Ed.  127,  DOWNEB  v.  0HX7B0H. 

If  the  second  of  a  set  of  exchange  has  been  duly  protested,  the  liidorsee 
may  recover  thereon  against  an  indorser  without  producing  the  first. 

Approved  in  Kessler  v.  Armstrong  Cork  Co.,  158  Fed.  747,  85  C.  C.  A. 
642,  hplding  production  of  duplicates  duly  protested  made  prima  facie  case ; 
Tlazzard  v.  Shelton,  15  Ala.  64,  48  Am.  De<^  131,  and  Commercial  Bank  v. 
Routh,  7  La.  Ann.  132,  holding  where  indorsee  declares  on  one  set  of  ex- 
change he  need  not  account  for  nonproduction  of  others ;  Johnson  v.  Offutt, 
4  Met.  (Ky.)  21,  holding  production  of  first  part  prima  facie  evidence  of 
right  to  recover;  Foltier  v.  Schroder,  19  La.  Ann.  18,  92  Am.  Dec.  522,  hold- 
ing burden  of  proof  on  acceptor  to  show  that  he  i3  liable  on,  part  not  pro- 
duced; Miller  v.* Palmer,  58  Md.  462,  or  to  show  that  another  of  the  set 
has  been  paid;  Walsh  v.  Blatchley,  6  Wis.  425,  70  Am.  Dec.  471,  holding 
that  any  one  of  set  may  be  presented  for  acceptance,  and  not  accepted, 
right  of  action  arises  on  due  noticp  against  indorser;  Bank  of  Pittsbui^g  v. 
Neal,  22  How.  108,  16  L.  Ed.  S28,  holding  that  where  drawee  has  accepted 
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a  'whole  set  of  exchange,  he  is  liable  on  each  part  in  hands  of  bona  fide 
purchaser. 

18  Pet.  209-224,  10  L.  E4.  129,  STEIN  T.  BOWMAK. 

Party  to  the  record  in  an  action  at  law  is  not  a  competent  witness. 

Cited  in  Smyth  v.  Strader,  4  How.  417,  11  L.  Ed.  1037,  and  Wolf  v.  Finks, 
1  Pa.  St.  441,  44  Am.  Dec.  143,  holding  party  to  negotiable  note,  who  is  also 
piCrty  to  record,  cannot  impeach  note  by  his  testimony;  The  Steamboat  Nep- 
tune, 01c.  489,  Fed.  Gas.  10,120,  ruling  similarly  in  action  in  rem  in  admir- 
alty ;  Mobile  Bank  v.  McDonnell,  87  Ala.  747,  6  South.  707,  holding  in  suit 
by  creditor  to  set  aside  deed  of  trust  executed  by  debtor,  creditor  cannot 
testify  as  to  reason  why  deed  was  not  recorded;  Wise  v.  Patterson,  3 
G.  Greene,  472,  holding  party  to  record  cannot  be  released  and  indemnified 
by  stranger,  so  as  to  render  him  competent  witness;  Pino  v.  Beckwith,  1 
N.  M.  27,  ruling  similarly,  although  party  to  record  is  not  in  fact  interested ; 
dissenting  opinion  in  United  States  v.  Clark,  96  U.  S.  44,  24  L.  Ed«  699, 
majority  holding  party  competent  to  testify  as  to  contents  of  trunk  shown 
by  other  testimony  to  have  been  destroyed;  dissenting  opinion  in  Central 
Railroad  etc.  Co.  v.  Hines,  19  Ga.  213,  majority  holding  rul^  inapplicable 
where  party  to  record  assigned  all  interest  prior  to  trial. 

Distinguished  in  Snyder  v.  Fiedler,  139  U.  S.  480,  35  L.  Ed.  219,  11  Sop. 
Ct.  584,  holding  party  who  appears  on  record  as  administratrix  is  compe- 
tent witness  for  pkiintifiT,  after  resignation  and  discharge;  Lane  v.  The 
Buck,  14  Fed.  Cas.  1077,  holding  court  may  discharge  claimant  in  admiralty 
proceeding  whose  interest  has  ceased,  and  render  him  competent  as  witness ; 
Knick  V.  Knick,  76  Va.  16,  under  statute. 

Criticised  and  limited  in  Coalter  v.  Bryan,  1  Gratt.  90,  holding  executor 
not  claiming  as  devisee  or  legatee  under  will,  and  not  liable  for  costs,  com- 
petent to  testify,  although  made  party  defendant  to  suit. 

Where  a  curator  Is  party  to  the  record  in  an  action  at  law,  his  competency 
as  a  witness  cannot  be  restored  by  exempting  him  from  liability  for  costs. 

Cited  in  Bridges  v.  Armour,  5  How.  94,  12  L.  Ed.  65,  holding  c<{mpetency 
of  party  plaintiff  is  not  restored  by  discharge  in  bankruptcy ;  Patterson  v. 
Cobb,  4  Fla.  485,  holding  executor,  party  to  record,  not  competent  as  wit- 
ness, although,  prior  to  examination,  he  released  all  his  right  to  money 
demanded. 

Declarations,  to  be  admissible  as  evidence,  must  have  been  made  before 
the  controversy  originated,  and  at  a  time  and  under  circumstances  when  the 
party  mlaking  them  would  have  no  motive  to  misrepresent  facts. 
-  Aj^roved  in  Osborne  v.  Ramsay,  191  Fed.  119,  111  C.  C.  A.  594,  holding 
jdeclarations  as  to  pedigree  made  in  anticipation  of  litigation  depending  on 
family  relationship  not  admissible  to  prove  such  relationship;  Hall's  Depo- 
sition, 1  Wall.  Jr.  100,  103,  Fed.  Cas.  5^24,  holding  declarations,  post  litem 
motam,  not  evidence  even  in  matters  of  pedigree. 
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TestimoEy  liy  witness,  that  he  had  heen  tdld,  npan  Inquiry,  that  certain 
persons  vere  related,  is  not  admissible  to  prove  the  relatiopship,  where  it  does 
not  appear  that  his  informants  were  memhers  of  the  family,  or  are  dead. 

Approved  in  Scheidegger  v.  Terrell,  149  Ala.  341,  43  South.  27,  following 
rule;  Northern  Pac.  Ry.  Co.  v.  King,  181  Fed.  914,  104  C.  C.  A.  351,  hold- 
ing statements  of  third  persons  still  alive  not  admissible  to  prove  death  of 
plaintiff's  decedent  as, result  of  accident;  Osborne  v.  McDonald,  167  Fed. 
902,  93  C.  C.  A.  294,  evidence,  consisting  chiefly  of  family  tradition,  held 
insufficient  to  establish  heirship  of  plaintiffs;  Robertson  v.  Campbell,  168 
Iowa,  49,  147  N.  W.  302,  holding  in  action  by  illegitimate  to  quiet  title  to 
real  estate  of  deceased  father,  declarations  of  father,  since  deceased,  as  to 
paternity  of  child  are  admissible ;  Emerson  v.  White,  29  N.  H.  491,  holding 
evidence  as  to  pedigree  inadmissible,  where  information  of  «witness  not 
shown  to  have  been  derived  from  disinterested  relatives  since  deceased; 
Johns  V.  Northcutt,  49  Tex.  455,  holding  burden  of  proof  on  party  offering 
such  evidence  to  establish  its  admissibility;  In  re  Hurlburt's  Estate,  68  Vt. 
368,  372,  381,  35  L.  B.  A.  796,  797,  800,  35  Atl.  77,  79,  82,  holding  testimony 
as  to  general  reputation  in  family  regarding  son's  death,  inadmissible  if  not 
founded  on  declarations  of  deceased  relative. 

Distinguished  m  Boone  v.  Pumell,  28  Md.  628,  92  Am.  Dec»  721,  holding 
general  reputation  as  to  marriage  may  be  proved  by  witness,  speaking  from 
his  own  knowledge,  of  existence  of  such  reputation. 

Neither  hnshand  nor  wife  can  he  witness  for  or  against  other;  accordingly 
wife,  after  the  death  of  her  husband,  cannot  testify  that  her  husband  had  con- 
fessed to  having  committed  perjury,  in  deposition  in  suit. 

Approved  in  Johnson  v.  United  States,  221  Fed.  251,  137  C.  C.  A.  106, 
in  prosecution  under  Wnite  slave  act  of  1910,  wife  of  defendant  is  not 
competent  as  witness  for  government;  Jacobs  v.  United  States,  161  Fed. 
698,  88  C.  C.  A.  654,  holding  admission  of  testimony  of  divorced  wife  in 
criminal  prosecution  of  husband  as  to  cohtents  of  lost  papei:  which  had 
been  given  by  him  to  her  in  company  with  other  papers,  was  not  error  when 
contents  were  not  confidential ;  McCartney  v.  Fletcher,  10  App.  D.  C.  595, 
holding  wife  could  not  be  required  to  testify  after  husband's  death  as  to 
circumstances  attending  receipt  of  his  property  by  her;  Hertrich  v.  Hert- 
rich,  114  Iowa,  646,  89  Am.  St.  Rep.  392,  87  N.  W.  690,  holding  in  action 
to  set  aside  will  on  ground  of  mental  incapacity  testator's  widow  cannot 
testify  to  communications  made  by  testator  to  her  during  their  marriage; 
Whitehead  v.  Kirk,  104  Miss.  814,  51  L.  R.  A.  (N.  S.)  187,  61  South.  738, 
holding  wife  could  testify  in  will  contest  as  to  conduct  and  declaration  of 
husband  in  presence  of  others;  Gant  v.  State,  55  Tex.  Cr.  291,  116  S.  W. 
804,  and  Gross  v.  State,  61  Tex.  Cr.  183,  83  L.  R.  A.  (N.  S.)  477,  135  S.  W. 
377,  both  holding  privilege  attached  to  letter  from  husband  to  wife ;  Knapp 
V.  State,  54  Tex.  Cr.  635,  130  Am.  St.  Itep.  903,  114  §.  W.  837,  holding  in 
higamy  case,  conversation  between  accused's  wife  and  others  was  inadmis- 
sible against  husband;  Brock  v.  State,  44  Tex.  Cr.  342,  100  Am.  St.  Rep. 
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860,  60  L.  B.  A.  465,  71  S.  W.  22,  wife  is  incompetent  witness  against  htts- 
band  in  prosecntioja  for  rape  though  no  objection  raised  by  husband ;  Bas- 
sett  V.  United  States,  137  U.  S.  505,  34  L.  Ed.  764,  11  Sup.  Ct.  167,  hold- 
ing wi^  not  competent  witness  in  Utah,  against  husband  on  trial  under 
indictment  for  polygamy;  Hopkins  v.  Grimshaw,  165  U.  S.  349,  41  L.  £cL 
741,  17  Sup.  Ct.  403,  refusing  to  admit  testimony  of  widow,  in  suit  in  which 
she  was  not  interested,  as  to  admissions  made  by  hysband  during  lifetime; 
United  States  v.  Jones,  32  Fed.  570,  denying  competency  of  wife  to  testify 
in  favor  of  husband  indicted  for  presenting  false  claim  against  govern- 
ment ;  Owen  v.  State,  78  Ala.  429,  56  Am.  Bep.  41,  and  Neubrecht  v.  Sant- 
meyer,  50  111.  77,  holding  incompetency  of  wife  not  removed  by  decree  of 
divorce;  Keaton  v.  McGwier,  24  Ga.  228,  holing,  when  husband  has  been 
examined  as  witness  in  case,  wife  is  not  admissible  to  discredit  him  by 
proving  facts  learned  by  reason  of  marriage  relation;  Reeves  v.  Herr,  59 
111.  82,  84,  holding  widow  incompetent  to  testify  as  to  declarations  of  hus- 
band against  defendant  to  action  by  executor ;  Smith  v.  Brown,  8  Kan.  619, 
but  holding  as  to  conversation  occurring  before  marriage,  widow  was  com- 
petent to  testify;  Williamson  v.  Morton,  2  Md.  Oh.  107,  holding  husband 
incompetent  to  testify  in  favor  of  wife  in  reference  to  her  separate  estate ; 
Dexter  v.  Booth,  2  Allen,  560,  refusing  to  admit  testimony  of  widow,  in 
actioh  against  executor,  to  effect  that  husband  had,  in  private  conversa* 
tion,  ratified  her  purchases ;  Kelly  v.  Drew,  12  Allen,  109,  90  Am.  Dec.  140, 
folding  wife  incompetent  to  testify  against  husband  where  evidence  was 
insufficient  to  prove  that  she  was  not  lawfully  married  to  him;  State  v. 
Ulrich,  110  Mo.  364,  16  S.  W.  660,  holding  woman  charged  in  indictment 
for  bigamy,  to  be  defendant's  lawful  wife,  incompetent  to  testify  against 
him;  Young  v.  Oilman,  46  N.  H.  487,  holding  testimony  of  wife  inadmis- 
sible where  husband,  although  not  party  to  suit,  is  directly  interested; 
Handlong  v.  Barnes,  30  J^.  J.  L.  .71,  holding  neither  husband  nor  wife  com- 
petent to  testify  for  the  other  in  action  in  which  they  are  joined  as  par- 
ties; Hasbr^uck  v.  Vandervoort,  9  N.  Y.  160,  holding  husband  incompetent 
to  testify  in  suit  by  trustee  of  wife's  separate  estate  against  third  person ; 
Hitner's  Appeal,  54'  Pa.  St.  117,  holding  wife  incompetent  to  prove  cohabi- 
tation after  separation ;  Cornelius  v.  Hambay,  150  Pa.  St.  364,  24  Atl.  516, 
holding,  in  action  by  husband  for  criminal  conversation,  husband  is  not 
competent  witness  as  to  wife  *s  adultery ;  State  v.  Briggs,  9  R.  I.  364,  11  Am. 
Rep.  272,  holding  neither  husband  nor  wife  bound  to  testify  in  collateral 
proceeding,  as  to  matters  which  would  prove  the  other  guilty  of  indictable 
offense;  Brewer  v.  Ferguson,  11  Humph.  568,  holding  widow  incompetent 
to  prove  husband  insane  at  time  he  mi^e  his  will;  William  and  Mary  Col- 
lege V.  Powell,  12  Gratt.  382,  383,  holding  husband  incompetent  to  prove 
consideration  upon  which  marriage  settlement  made;  Murphy  v.  Common- 
wealth, 23  Gratt.  967,  968,  holding  statements  made  by  husband  to  wife 
not  admissible  in  tri|il  of  indictment  for  assault  with  intent  to  kill ;  Kilgore 
V.  Hanley,  27  W.  Va.  454,  holding  wife  incomi>etent  to  testify  for  husband 
in  action  of  debt;  Lafferty  v.  Lafferty,  42  W.  Va.  789,  26  S.  E.  264,  exclud- 
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ing  deposition  of  husband,  introduced  to  prove  fraud  in  execution  of  deed 
by  wife;  Selden  v.  State,  74  Wis.  277,  17  Am.  St.  Rep.  148,  42  n;  W.  219, 
holding,  on  trial  of  husband  for  perjury  committed  in  divorce  suit,  letters 
of  husband  to  wife  not  admissible. 

Distinguished  in  Lloyd  v.  Pennie,  50  Fed.  9»  holding  protection  of  rule 
does  not  extend  to  letters  between  husband  and  wife  found  in  possession 
of  latter's  administrator  after  both  are  dead;  Troy  etc.  Co.  v.  Logan,  90 
Ala.  329,  8  South.  48,  holding  wife  competent  to  testify  in  husband's  behalf 
as  to  facts  not  of  confidential  character;  Sanders  v.  Reister,  1  Dak.  Ter. 
163,  46  N.  W.  682,  under  statute  allowing  husband  and  wife,  when  joined 
as  eoplaintiffs,  to  testify  in  their  own  behalf ;  Scroggin  v.  Holland,  16  Mo. 
424,  holding  wife  competent  to  testify  in  favor  of  estate  of  deceased  hus* 
band ;  Stewart  v.  Johnson,  18  N.  J.  L.  96,  holding  wife  competent  to  testify 
in  suit  between  other  parties,  that  deed  executed  by  herself  and  husband 
was  fraudulent ;  Patton  v.  Wilson,  2  Lea,  105,  under  statute  allowing  hus- 
band and  wife  to  testify  in  certain  cases;  Dugger  v.  Dagger,  84  Va.  136, 
4  S.  £.  174,  holding  father  competent  to  testify  in  suit  by  children  to  set 
aside  trust  deed  executed  by  mother  since  deceased. 

Husband  and  wife — Privileged  communications  between.    Note,  29  Am. 

St.  Rep.  416. 
Common-law  rules  as  to  competency  of  husband  and  wife  as  witnesses 

against  each  other  in  criminal  cases.    Note,  2  Ann.  Gas.  881. 
Admissibility  of  communication  between  husband  and  wife,  otherwise 

privileged,  to  explain  reason  for  testifying  in  certain  way.    Note, 

44  L.  B.  A.  (N.  S.)  243.       . 

Wife  may  testify  against  her  husband  as  to  matters  involved  in  an  offense 
against  her  own  person. 

Approved  in  United  States  v.  Gwynne,  209  Fed.  994,  995,  holding  wife 
not  competent  to  testify  against  husband  on  prosecution  for  bringing  her 
from  one  State  to  another  for  immoral  purposes  before  marriage ;  Goodwin 
V.  State,  114  Wis.  320,  90  N.  W.  171,  holding  wife  competent  to  i?wear  to 
eomplaint  against  husband  for  assaulting  her  with  intent  to  kill;  Common- 
wealth V.  Sapp,  90  Ky.  586,  29  Am.  St.  Bep.  409,  14  S.  W.  835,  holding  wife 
eompetent  to  testify  at  trial  of  husband  for  attempt  to  poison  her. 

Fact  that  deponent  left  the  State,  and  an  agent  of  plaintiff  has  not  heard 
of  his  return,  though  he  has  made  inquiries,  are  not  sufficient  to  justify  reading 
Us  deposition. 

Approved  in  Dover  v.  Greenwood,  177  Fed.  949,  holding  testimony  of 
witness  in  former  case  not  admissible  on  showing  his  whereabouts  was  not 
known,  without  showing  of  effort  to  find  him;  Dover  v.  Greenwood,  154 
Fed..  855,  holding  in  action  to  reissue  patent,  testimony  taken  in  inter- 
ference proceedings  between  same  parties  not  admissible,  without  laying 
foundation  for  its  introduction  as  secondary  evidence ;  Toledo  Traction  Co. 
V.  Cameron,  137  Fed.  60,  65,  69  C.  C.  A.  28,  permitting  reading  of  testimony 
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of  witness  given  on  former  trial  where  he  is  without  district  and  more  than 
one  hundred  miles  distant  from  place  of  trial ;  Hunter  v.  International  Ry. 
etc.  Co.,  24  Blatchf.  160,  28  Fed.  842,  holding  where,  after  taking  deposi- 
tion de  bene  esse,  plaintiff  produced  witness  in  court,  cost  of  taking  deposi- 
tion was  taxable  to  him  alone. 

IS  Pet.  225-229,  10  L.  Ed.  136,  EX  PABTE  HENNEN. 

Miscellaneous.  The  following  cases  cite  this  case  erroneously,  the  refer- 
ences being  clearly  to  Ex  parte  Hennen,  post;  Newsom  v.  Cocke,  44  Miss. 
369,  7  Am.  Rep.  691;  People  v.  Carrique,  2  Hill,  98, 101;  Lewis  v.  Whittle, 
77  Va.  423. 

» 
IS  Pet.  2S0-262,  10  L.  Ed.  1S8,  EX  PABTE  HENNEN. 

The  cpnstltatlonal  clause  relating  to  appointing  power  contemplated  tlie 
appointment  of  olll^eni  by  the  department  of  goTenunent  to  which  they  most 
appropriately  belong. 

Approved  in  United  States  v.  Jones,  230  Fed.  264,  holding  United  States 
commissioner  had  no  general  power  to  issue  search  warrants;  United  States 
V.  Tom  Wah,  160  Fed.  208,  holding  court  commissioner  had  no  power  to 
compel  witness  to  be  sworn;  Norwalk  etc.  Ry.  Co. 'a  Appeal,  69  Conn.  596, 
S9  L.  E.  A.  800,  37  Atl.  1086,  holding  legislature  cannot  delegate  to  a 
superior  court  the  strictly  legislative  function  of  regulating  the  construc- 
tion and  operation  of  street  railways. 

Explained  in  Ex  parte  Siebold,  100  U.  S.  398,  26  L.  Ed.  726,  holding  while 
ofi&cers  of  election  are  properly  subject  of  executive  appointment,  Congress 
may  authorize  appointment  by  Circuit  Courts. 

Distinguished  in  In  re  County  Commissioners,  22  Okl.  449,  98  Pac;  562, 
holding  void  provision  of  statute  that  Supreme  Court  shall  fix  term  of  addi- 
tional district  judges  appointed  by  Governor  as  delegation  of  legislative 
power  to  court. 

Where  no  tenure  of  office  is  prescribed  by  the  Constitution  or  by  law»  It  is 
held  at  the  will  of  the  appointing  power,,  which  may  remove  the  officer  at 
pleasure. 

Approved  in  Sanders  v.  Belue,  78  S.  C.  177,  58  S.  E.  766,  and  State  v. 
Dahl,  140  Wis.  303, 122  N.  W.  749,  both  following  rule ;  Hartigan  v.  United 
States,  196  U.  S.  174,  49  L.  Ed.  436,  25  Sup.  Ct.  204,  West  Point  cadet  may 
be  dismissed  summarily  by  President ;  Shurtliff  v.  United  States,  189  U.  S. 
315,  47  L.  Ed.  831,  23  Sup.  Ct.  536,  holding  President  may  at  will  remove 
general  appraiser  of  merchandise,  though  such  ofiBcer  was  appointed  by  and 
with  consent- of  Senate;  Reagan  v.  United  States,  182  U.  S.  424,  427,  45 
L.  Bd«  1164,  1165,  21  Sup.  Ct.  845,  holding  commissioners  of  United  States 
court  for  Indian  Territory  are  removable  by  appointing  power;  Keitn  v. 
United  States,  177  U.  S.  294,  44  L.  Ed.  776,  20  Sup.  Ct.  575,  holding  action 
of  Secretary  of  Interior  in  discharging  departmental  clerk  for  incom- 
petency not  reviewable  by  mandamus  to  reinstate  clerk  or  by  compelling 
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payment  of  salary  as  though  he  had  not  been  removed;  State  v.  Sanders, 
187  Ala.  86,  L.  R.  A,  1916A,  295,  65-  South.  380,  and  State  v.  Kilmartin,  86 
Conn.  62,  84  Atl.  102,  both  applying  rule  to  health  officer  appointed  by 
board  of  health ;  Town  of  Tempe  v.  Corbell,  17  Ariz.  10, 147  Pac.  749,  hold- 
ing contract  for  street  sprinkling  for  year  to  commence  a  few  days  before 
end  of  term  of  council  making  it,  was  void  as  against  public  policy  and 
new  council  could  terminate  it  at  will ;  Cole  v.  Territory  of  Arizona,  5  Ariz. 
141,  48  Pac.  218,  territorial  treasurer  appointed  by  the  Governor  after  the 
adoption  of  Rev.  Stats.,  par.  3049,  may  be  removed  at  any  time ;  Lcadville 
V.  Bishop,  14  Colo.  App.  521,  61  Pac.  59,  holding  policeman  may  be  removed- 
by  city  council  at  its  pleasure ;  State  v.  Chatfield,  71  Conn.  112,  40  Atl. 
925,  holding  under  Waterbufy  charter  of  1896  board  of  public  works  may 
at  discretion  remove  superintendent  of  streets;  Johnson  etc.  v.  Ginn  & 
Co.,  105  Ky.  662,  49  S.  W.  472,  holding  county  superintendent  of  schools 
has  power  to  remove  associates  from  county  board  without  notice  or  assig:n- 
ment  of  any  cause;  Peters  v.  Bell,  51  La.  Ann.  1628,  26  South.  445,  applying 
principle  to  removal  of  assistant  engineer  of    New  Orleans;    Stubbs  v. 
Vestry  of  St.  Johns,  96  Md.  277,  53  Atl.  918,  holding  wljere  rector  of 
Episcopal  church  was  appointed  by  vestry  for  no  definite  period  such  ap- 
pointment may  be  revoked  upon  reasonable  notice;  In  re  Opinion  of  the 
Justices,  216  Mass.  606,  104  N.  E.  848,  holding  under  Constitution  legisla- 
ture could  fix  term  and  provide  for  removal  of  adjutant-general  appointed 
by  Governor;  Robertson  v.  Coughlin,  196  Mass.  542,  13  Ann.  Gas.  804,  82 
K  E.  679,  holding  delegation  by  city  council  to  board  of  commissioners  of 
power  to  appoint  ofiBcers  without  fixing  term  gave  commissioners  power  to 
fix  any  reasonable  term;  State  v.  Maroney,  191  Mo.  551,, 90  S.  W.  147, 
under  Laws  1903,  p.  170,-  election  commissioners  cannot  reWove  judge  or 
clerk  without  charges  and  notice  thereof;  State  v.  Hawes,  177  Mo.  378, 
76  S,  W.  656,  holding  under  St.  Louis  police  act  providing  for  appoint- 
ment of  policemen  for  four  years  and  providing  for  preference  of  old 
.  policemen  in  making  new  appointments,  permitting  officer  to  hold  over  after 
expiration  of  term  is  not  a  reappointment  for  another  term;  Horstman  v. 
Adamson,  101  Mo.  App.  125,  74  S.  W.  399,  holding  since  Rev.  Stats.  1899, 
§  527,  providing  for  appointment  of  deputy  clerks  of  County  Courts  fails  to 
define  term,  contract  between  clerk  and  deputy  by  terms  of  which  latter 
was  to  remain  in  office  during  whole  of    clerk's  term  is  void;    State  v. 
Peake,  18  N.  D.  Ill,  120  N.  W.  51,  holding  statute  providing  for  appoint- 
ment of  officers  of  State  militia  was  intended  to  prevent  removal  of  such 
officers  by  any  except  appointing  power;  Childs  v.  State,  4  Okl.  Cr.  480, 
33  L.  B.  A.  (N.  S.)  563,  113  Pac.  548,  holding  prohibition  enforcement 
commissioner  removable  by  Governor;  Commonwealth  v.  Black,  201  Pa. 
Si  436,  50  Atl.  1009,  holding  prior  to  Pub.  Laws  237,  §  20,  mayor  of  city 
of  third  class  could  not  remove  policemen  without  advice  and  consent  of 
council;  State  v.  Rhame,  92  S.  C.  460,  Ann.  Oas.  1914B,  519,  75  S.  E.  883, 
folding  where  term  fixed  Governor  had  no  power  to  remove  appointed  State 
bank  examiner ;  Town  of  Davis  v.  Filler,  47  W.  Va.  415,  35  S.  E.  7,  holding 
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city  council  may  at  pleasure  remove  8ux)erintendent  of  streets;  Ware  v. 
United  States,  4  Wall.  632,  18  L.  Ed.  '893,  holding  power  of  postmaster- 
^neral  to  establish  postoffices  implies  power  to  discontinue  them;  In  re 
Eaves,  30  Fed.  23,  asserting  power  of  Circuit  Court  to  remove  commissioner 
of  its  own  appointment;  so  also,  in  In  re  Commissioners,  65  Fed.  318,  but 
holding  that  such  removals  should  only  be  made  for  cause ;  Taylor  v.  Ker- 
cheval,  82  Fed.  499,  602,  denying  jurisdiction  of  Federal  court  to  restrain 
marshal  from  removing  deputy;  State  ex  rel.  Little  v.  Mitchell,  50  Kan. 
295,  20  L.  B.  A.  307,  33  Pac.  105,  holding  statute  providing  that  railroad 
commissioners  shall  hold  office  for  ''three  vears  unless  sooner  removed" 
implies  right  of  appointing  officer  to  remove;  Townsend  v.  Kurtz,  83  Md. 
350,  34  Atl.  1126,  ruling  similarly  where  statute  provided  that  insurance 
commissioner  should  hold  office  for  ''four  years  unlesi^  sooner  removed'^; 
Murphy  v.  Webster,  131  Ma^s.  488,  holding,  where  police  officers  are  ap- 
pointed by  mayor  and  aldermen,  they  cannot  be  removed  by  aldermen 
alone;  Freeman  v.  Bourne,  170  Mass.  293,  39  L.  B.  A.  612,  49  N.  E.  436, 
holding  power  to  appoint  superintendent  of  schools  implies  power  to  re- 
move him  for  cause;  Egan  v.  City  of  St.  Paul,  67  Minn.  6,  58  N.  W.  269, 
asserting  power  of  county  commissioners  to  remove  courthouse  janitor; 
State  ex  rel.  Withers  v.  Stonestreet,  99  Mo.  376,  377,  12  S.  W.  899,  where 
State  oil  inspector,  holding  over  after  term,  was  declared  to  hold  at  will 
of  Governor;  State  ex  rel.  Fox  v.  Alt,  26  Mo.  App.  676,  where  presiding 
officer  of  municipal  legislative  body  held  removable  af  will  of  majority; 
People  ex  rel.  Sims  v.  Fire  Commissioners,  73  N.  Y.  441,  asserting  power 
of  fire  commissioners  to  remove  subordinate  officers  in  fire  department; 
People  ex  rel.  Gilmour  v.  Hyde,  89  N.  Y.  20,  holding,  where  p'rincipal  of 
normal  school  is  appointed  by  local  board,  he  cannot  be  removed  by  super- 
intendent of  public  instruction;  People  ex  rel.  Cline  v.  Robb,  126  N.  Y. 
182,  27  N.  E.  267,  asserting  power  of  park  commissioners  to  remove  .park 
police  without  notice;  State  ex  rel.  Moore  v.  Archibald,  5  N.  D.  377,  66 
N.  W.  241,  of  trustees  of  State  hospital  for  insane  to  remove  superintend- 
ent; Cameron  v.  Parker,  2  Okl.  343,  38  Pac.  37,  of  territorial  governor, 
to  remove  superintendent  of  public  instruction;  Caulfield  v.  State  ex  rel.^ 
The  Attorney  General,  1  S.  C.  465,  but  holding  that  where  power  given 
is  only  to  appoint  officer,  power  to  remove  cannot  be  inferred;  Williams  v. 
Boughner,  6  Cold.  490,  asserting  power  of  Governor  to  remove  commis- 
sioner of  registration  appointed  by  him;  Keenan  v.  Perry,  24  Tex.  258, 
262,  holding  power  of  Governor  to  remove  superintendent  of  lunatic 
asylum  incident  to  his  power  to  appoint;  McDougal  v.  Guigon,  27  Gratt. 
136,  asserting  power  of  County  Court  to  remove  jud^  of  elections  ap- 
pointed by  it;  dissenting  opinion  in  Wood  v.  Selby,  24  Ind.  191,  majority 
denying  power  of  board  of  prison  directors  to  remove  warden;  United 
States  V.  AUred,  155  U.  S.  594,  39  L.  Ed.  274,  15  Sup.  Ct.  233,  Todd  v. 
United  States,  158  U.  S.  282,^39  L.  Ed.  983,  15.Sup.  Ct.  890,  and  Nixon  v. 
United  States,  82  Fed.  28,  Morgan  v.  Nunn,  84  Fed.  652,  and  Nich^ison  v. 
Thompson,  5  Rob.  (La.)  402,  all  arguendo. 
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Critieised  and  denied  in  Field  v.  People  ex  rel.,  1  Seam.  130,  150,  179, 
181,  holding  where  term  of  office  is  not  stated,  officer  holds  during  good 
behavior,  and  cannot  he  removed  by  appointing  power  unless  authorized 
by  legislature. 

Distinguished  in  Hallgren  v.  Campbell,  82  Mich.  261,  21  Am.  St.  Bep. 
561,  46  N.  W.  383,  holding  street  commissioner  appointed  for  definite 
term  can  be  removed  only  for  cause  and  after  hearing,  and  Speed  v. 
Common  Council,  97  Mich.  210,  56  N.  W.  574,  holding  city  counselor  re- 
movable only  for  cause  and  after  trial;  State  ex  rel.  Denison  v.  St.  Louis, 
90  Mo.  22,  1-S.  W.  758,  ruling  similarly  as  to  police  justices  appointed 
for  definite  term;  Territory  v.  Aihenfelter,  4  N.  M.  103,  3  N.  M.  575, 
12  Pac.  897,  as  to  district  attorney  appointed  by  territorial  governor  for 
definite  term;  Field  v.  Commonwealth,  32  Pa.  St.  481,  denying  right  of 
State  superintendent  of  schools  to  remove,  without  cause,  county  super- 
intendent appointed  to  hold  office  during  good  behavior;  Collins  v.  Tracy, 
36  Tex.  547,  denying  power  of  Governor  to  remove  county  treasurer  ap- 
pointed to  hold  office  ** until  next  general  election";  People  v.  McAllister, 
10  Utah,  368,  37  Pac.  580,  construing  statute  vesting  power  of  appoint- 
ment in  one  body  and  power  of  removal  in  another;  Lewis  v.  Whittle,  77 
Va.  423,  where  appointive  power  of  Governor  was,  by  statute  only,  exer- 
cisable in  case  of  death  of  incumbent ;  Roth  v.  State,  158  Ind.  258,  63  N.  E. 
466,  holding  board  of  public  safety  of  Indianapolis  cannot,  under  charter, 
remove  policemen  by  merely  entering  of  new  grounds  of  such  removal  with- 
out any  charges  being  preferred  and  without  notice  or  hearing;  Christy  v. 
City  of  Kingfisher,  13  Okl.  593,  76  Pac.  138,  under  statute,  marshal  of  city  of 
first  class  cannot  be  removed  for  cause  without  notice  of  charges ;  Ekem  v. 
McGovem,  154  Wis.  245,  247,  46  L.  R.  A.  (N.  S.)  796, 142  N.  W.  621,  holding 
where  statutes  do  not  provide  mode  for  removing  officer,  common-law 
method  was  applicable. 

Right  of  appointing  power  summarily  to  remove  officer  when  term  of 
office  is  not  fixed.    Note,  Ann.  Oas.  1912G,  375,  876. 

Necessity  of  notice  to  officer  to  effect  his  summary  removal.  Note, 
19  Ann.  Gas.  921. 

Right  to  remove  officers  summarily.    Note,  15  L.  R.  A.  95. 

% 
Altliougli  the  aypolntlng  power  In  certain  cases  is  vested  in  the  President 

and  Senate  Jointly,  the  power  of  removal  in  such  cases  is  in  the  President  alone. 
Approved  in  State  v.  Rose,  140  Wis.  368,  28  L.  R.  A.  (N.  S.)  194,  122 
N".  W.  754,  holding  city  charter  conferred  on  mayor  necessary  power  to 
appoint  and  remove  subordinate  officer;  Blake  v.  tJnited  States,  103 
U.  S.  231,  26  L.  Ed.  463,  asserting  power  of  President  to  remove  military 
officer  by  appointing  successor;  Parsons  v.  United  States,  167  U.  S.  331, 
42  L.  Ed.  187, 17  Sup.  Ct.  882,  to  remove  district  attorney  of  United  States ; 
United  States  v.  Avery,  Deady,  207,  208,  215,  Fed.  Cas.  14,481,  to  remove 
an  assessor  of  internal  revenue ;  Ex  parte  Schaumbur|f,  21  Fed.  Cas.  654, 
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denying  jurisdiction  of  Federal  courts  to  question  act  of  President  in 
removing  army  officer;  In  re  Marshalship  for  Alabama,  20  Fed.  382,  holding 
removal  by  PresidQ^t  carries  presumption  of  cause  for  removal;  Newsom 
V.  Cocke,  44  Miss.  359,  7  Am.  Bep.  691,  attributing  similar  power  to  Gov- 
ernor regarding  county  officers  temporarily  appointed  by  him;  dissenting 
opinions  in  People  v.  Freese,  76  Cal.  639,  18  Pac.  815,  and  83  Cal.  456,  23 
Pac.  379,  arguing  in  favor  of  similar  power  in  Governor  of  State  to  remove 
pilot  commissioners  appointed  by  him  with  concurrence  of  Senate ;  Case  of 
District  Attorney,  7  Fed.  Cas.  737,  and  In  re  Yancey,  28  Fed.  449,  arguendo. 
Distinguished  in  Territory  v.  Armijo,  14  N.  M.  219,  89  Pac.  272,  holding 
Governor  of  Territory  of  New  Mexico  did  not  have  power  to  remove  elec- 
tive officer  of  territory. 

Delegation  of  power  to  appoint  officer  as  including  power  to  fix  term 
of  office.    Note,  18  Ann.  Cas.  806. 

Where  the  power  to  remove  an  officer  Is  discretionary,  the  courts  will  not 
Inquire  into  the  grounds  of  removaL 

Approved  in  Birch  v.  Steele,  166  Fed.  687,  91  C.  C.  A.  416,  holding  Cir- 
cuit Court  of  Appeals  could  not  control  discretion  of  District  Court  in  ap- 
pointing or  removing  referee  in  bankruptcy;  Ex  parte  Steele,  162  Fed.  712, 
holding  appointment  and  removal  of  referee  discretionary  with  court ;  Ward 
V.  Board  of  Regents,  138  Fed.  378,  where  act  incorporating  board  of  regents 
of  college  authorized  board  to  remove  professors  whenever  interests  of  col- 
lege required,  in  absence  of  fraud  regents  not  liable  in  damages  for 
discharging  professor  before  termination  of  contract  of  employment; 
dissenting  opinion  in  Mial  v.  Ellington,  134  N.  C.  177,  65  L.  R.  A.  697, 
46  S.  E.  976,  majority  holding  officer  appointed  for  a  definite  time  to 
public  office  has  no  vested  interest  therein  or  contract  right  thereto ;  Patton 
V.  Vaughan,  ,39  Ark.  215,  holding  where  County  Court  has  power  to  appoint 
county  officers,  its  act  in  removing  them  for  cause  is  not  reviewable  by 
Supreme  Court;  Jelley  v.  Roberts,  50  Ind.  7,  holding  mandamus  will  not 
issue  to  compel  judge  to  amend  bill  of  exceptions;  Livingston  v.  Rector 
etc.,  45  N.  J.  L.  239,  holding  assignment  of  pews  in  church  to  be  discretion- 
ary with  vestry  and  denying  right  of  courts  to  interfere;  Gillan  v.  Board 
of  Regents,  88  Wis.  13,  24  L.  R.  A.^38,  58  N.  W.  1044,  holding,  where 
board  is  given  power  to  remove  teachers  "at  pleasure,"  act  in  doing  so  is 
not  reviewable  by  courts. 

Distinguished  in  Mial  v.  Ellington,  134  U.  S.  142,  65  L.  R.  A.  697,  46 
S.  E.  965,  an  officer  appointed  for  a  definite  time  to  public  office  has  no 
vested  interest  therein  or  contract  right  thereto;  People  v.  Pearson,  2  Scam. 
204,  38  Am.  Dec.  449,  holding  signing  bill  of  exceptions  not  discretionary 
with  court,  and  mandamus  lies  to  compel  court  to  sign. 

Where  the  power  of  appointment  is  a  continuing  power,  the  appointment 
of  a  successor  to  an  office  operates,  per  se,  as  a  removal  of  the  incumbent. 

Approved  in  Touart  v.  State,  173  Ala.  467,  56  South.  216,  and  Territory 
V.  Mann,  16  N.  M.  215,  114  Pac.  362,  both  following  rule;  Ex  parte  Steele, 
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162  Fed.  ?17^  upholding  appointment  by  sole  judge  of  additional  referee  in 
bankruptcy  and  ordering  division  of  work,  when  order  was  revoked  by 
second  judge  qualifying  thereafter,  withoat  concurrence  of  first;  United 
States  V.  Bank  of  Arkansas,  Hempst.  462,  Fed.  Cas.  14,515,  holding  appoint- 
ment of  marshal's  successor  completed  removal  of  incumbent,  and  sale 
made  by  him  subsequently  was  void ;  People  ez  reL  Whiting  v.  Carrique,  2 
Hill,  98,  100,  101,  and  Commonwealth  ex  rel.  Bowman  v.  Slif er,  25  Pa. 
St.  29,  64  Am.  Dec.  682,  holding  appointment  of  successor  does  not  operate 
as  removal  of  incumbent,  however,  until  former  accepts  and  latter  is  noti- 
fied; Halley  v.  New  York  City,  59  N.  Y.  170,  holding,  where  court  au- 
thorized to  appoint  attendants,  removal  may  be  effected  by  appointment 
of  successor;  Sterling  v.  Warden,  51  N.  H.  241, 12  Am.  Rep.  104,  arguendo. 
Distinguished  in  Board  of  Education  v.  Territory,  12  Okl.  301,  70  Pac. 
797,  appointment  of  new  commission  to  locate  site  for  normal  school  under 
act  of  1901,  after  time  for  appointment  of  commission  had  expired,  is  void ; 
People  V.  Gunst,  110  Cal.  451,  42  Pac.  963,  where  appointing  power  did  not, 
under  statute,  imply  power  to  remove. 

What  is  office  and  how  distinguished  from  employment.    Note,  72  Am. 
Dec.  185. 

Contract  with  minister  by  parish.    Note,  8  Am.  Dec.  120. 

Mandamus  to  restore  to  office  one  illegally  removed.    Note,  19  L.  B.'^A. 
(N.  S.)  69. 

Miscellaneous.  Cited  in  Wells  v.  State,  175  Ind.  384,  Ann.  Oa£.  19180, 
86,  94  N.  E.  322,  to  point  that  persons  appointed  deputies  under  statute 
were  "officers";  Butler  v.  White,  83  Fed.  582,  to  point  that  Congress  has 
-power  to  r^nlate  appointments  and  removals  of  officers  of  departments; 
Jacques  v.  Little,  51  Kan.  303,  20  L.  B.  A.  806,  33  Pac.  107,  and  Todd  v. 
Dunlap,  99  Ky.  461,  36  S.  W.  544,  to  point  that  where  officer  is  elected  for 
definite  term  he  can  be  removed  only  for  cause  and  after  notice  given; 
Taylor  v.  Vann,  127  N.  C.  247,  37  S.  E.  264,  holding  where  subject  matter 
of  action  is  destroyed  before  appeal  is  heard,  no  part  of  costs  are  adjudged 

against  appellee. 

« 
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A  collector  of  revenue  is  liable  in  an  action  to  recover  back  duties  illegally 
demanded  by  him,  if  protest  is  made  at  time  of  payment,  and  notice  given  that 
the  puty  intends  to  contest  the  claim. 

Approved  in  Arkansas  Building  Assn.  v.  Madden,  175  U.  S.  273,  44  L.  Ed. 
160,  20  Sup.  Ct.  121,  refusing  to  enjoin  collection  of  franchise  tax  where 
not  shown  that  corporation  cannot  pay  or  that  defendant  cannot  respond 
in  damages  if  tax  ill^al,  and  rto  special  equitable  circumstances  are  shown ; 
dissenting  opinion  in  Lewis  Pub.  Co.  v.  Wyman,  182  Fed.  23,  104  C.  C.  A. 
453,  to  above  point  majority  opinion  not  touching  subject;  City  of  Phila- 
delphia V.  Collector,  5  Wall.  732,  18  L.  Ed.  617,  holding  collector  of  internal 
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revenue  answerable  in  such  *suit,  although  under  act  of  Congress  he  is  re- 
quired to  periodically  deposit  money  collected  in  treasury;  Nichols  v.  United 
States,  7  Wall.  128,  19  L.  Ed.  127,  affirming  judgment  of  Court  of  Claims 
dismissing  suit  to  recover  duties  paid  without  protest;  State  Tonnage  Tkx 
Cases,  12  Wall.  209,  20  Jm.  Ed.  372,  and  First  National  Bank  v.  Watkins, 

21  Mich.  490,  holding  assumpsit  the  proper  remedy  to  recover  money  paid 
under  unconstitutional  State  law;  Thomson  v.  Maxwell,  2  Blatchf.  390,  Fed. 
Cas.  13,983,  holding  where  protest  did  not  state  grounds,  as  required  by 
statute,  person  suing  to  recover  duties  could  not  set  up  irregularity  in  ap- 
praisement; Knoedler  v.  Schell,  4  Blatchf.  486,  Fed.  Cas.  7889,  holding  exe- 
cution may  issue  against  collector  to  recover  amount  of  judgment  in  such 
suit;  Schmeider  v.  Barney,  13  Blatchf.  42,  Fed.  Cas.  12,462,  entertaining* 
action  in  assumpsit  to  recover  duties  illegally  collected;  Brown  v.  Green- 
how,  80  Va.  122,  to  recover  taxes  paid  under  protest ;  dissenting  opinion  ia 
Cary  v.  Curtis,  3  How.  255,  261,  11  L.  Ed.  586,  588,  majority  declaring  rule 
to  have  been  abrogated  by  positive  act  of  Congress ;  Rankin  v.  Hoy t,  4  How. 
382, 11  L.  Ed.  998,  Bailey  v.  New  York  Central  etc.  R.  R.  Co.,  22  Wall.  639, 

22  L.  Ed.  849,  Northrup  v.  Shook,  10  Blatchf.  246,  Fed.  Cas  10,329,  and 
Perley  v.  Muskegon  County,  32  Mich.  137,  20  Am.  Rep.  640,  all  arguendo; 
Cary  v.  Curtis,  3  How.  240,  11  L.  Ed.  578,  where  positive  act  of  Congress 
was  construed  as  having  abrogfated  rule  and  exempted  collector  from  suit 
in  all  such  cases. 

Distinguished  in  Chesebrough  y.  United  States,  192  U.  S.  260,  48  L.  Ed. 
486,  24  Sup.  Ct.  264,  holding  purchase  of  stamps  from  revenue  collector 
without  intimating  purpose  they  are  for,  and  without  any  protest  made  or 
notice  given  that  purchase  is  made  under  duress,  is  voluntary  payment,  and 
subsequent  application  to  commissioner  to  refund  is  not  equivalent  to  pro- 
test; Georgetown  College  v.  District  of  Columbia,  McAr.  &  M.  (D.  C.)  46, 
holding  illegal  tax  paid  without  protest  and  with  knowledge  of  illegality 
could*  not  be  recovered  back ;  Union  Pacific  R.  R.  Co.  v.  Commissioners  of . 
Dodge  County,  98  U.  S.  544,  25  L.  Ed.  197,  holding  mere  payment  of  taxes 
under  protest  does  not  give  right  to  recover,  if  taxes  had  never  been  de- 
manded; PuUan  V.  Kinsinger,  2  Abb.  (U.  S.)  106,  Fed.  Cas.  11,463,  under 
statute  providing  that  no  suit  can  be  brought  to  restrain  collection  of 
revenue  tax. 

Equity  will  not  afford  relief  for  Injury  which  party  might  have,  with  ordl- 
n|iry  diligence,  avoided;  a  fortiori  court  of  law  will  not,  if  party  has  by  his  own 
omissionB  lost  his  rights. 

Approved  in  Gulbenkian  v.  United  States,  175  Fed.  864,  holding  excessive 
duties  were  paid  without  protest;  Hibbs  v.  Beall,  41  App.  D.  C.  598,  hold- 
ing money  paid  under  mistake  due  to  plaintiff's  negligence  could  not  be 
recovered  back  where  defendant  could  not  be  placed  in  statu  quo;  Iverson 
V.  Wilbum,  65  Ga.  107,  refusing  to  set  aside  judgment  based  upon  erroneous 
survey  of  land,  complainant  having  been  negligent  in  setting  up  mistake. 
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It  Is  the  f  nty  of  courts  to  coiiBtrae  statutes,  so  as  to  give  effect  to  all  the 
words  In  their  ordlnarj  sense,  if  possible. 

Approved  in  United  States  v.  Forty  Barrels  ete.  of  Coca  Cola,  215  Fed. 
541, 132  C.  C.  A.  47,  applying  rule  in  construing  '  'added"  as  used  in  food 
and  drugs  act;  Wells  v.  Russellville  etc.  Coal  Min.  Co.,  206  Fed.  532,  saving 
clause  in  construing  section  299,  Judicial  Code ;  dissenting  opinion  in  First 
Nat.  Bank  v.  United  States,  206  Fed.  383,  46  L.  B.  A.  (N.  S.)  1189,  124 
C.  C.  A.  256,  construing  section  239,  Penal  Code. 

An  exception  in  statute  amounts  to  an  afllrmatlon  of  the  application  of  Its 
irroTiflions  to  all  other  cases  not  excepted;  accordingly,  where  reyenue  act  pro- 
Tides  for  duty  on  woolen  hosiery,  and  no  mention  is  made  of  silk  hosiery  in  the 
sUk  schedule,  silk  hosiery  must  be  held  free  from  duty. 

Approved  in  United  States  v.  First  Nat.  Bank,  190  Fed.  341,  holding  sec- 
tion 239,  Criminal  Code,  contemplated  there  was  an  agency  in  connection 
with  transportation  of  liquor  ^or  purpose  of  buying  or  selling  which  did  not 
consist  in  actual  transportation  and  delivery;  Hardy  v.  Hoyt,  13  Pet.  293, 
10  L  Ed.  168,  a  case  involving  the  same  question;  Lawrence  v.  Allen,  7 
How.  793,  12  L.  Ed.  917,  holding  statute  imposing  duty  on  manufactured 
articles  composed  wholly  of  rubber,  included  shoes  molded  from  g^um  while 
in  liquid  stat^;  Chester  v.  Curtis,  1  Blatchf.  500,  Fed.  Cas.  2661,  holding 
worsted  carpet  bindings  not  chargeable  with  duty  under  clause  relating  to 
such  articles  composed  wholly  or  in  part  of  wool;  Swayne  v.  Hager,  13 
Sawy.  621,  37  Fed.  783,  holding  Chinese  shoes  dutiable  as  "nonenumerated 
articles  at  the  highest  rates  at  Vhich  their  component  material  may  be 
chargeable.^' 

Distinguished  in  Lane  v.  Russell,  4  Cliff.  127,  Fed.  Cas.  8053,  under  f {icts. 

Miscellaneous.  Cited  in  Merchants'  Ins.  Co.  v.  Ritchie,  5  Wall.  543,  18 
L  Ed.  541,  as  instance  of  removal  of  internal  revenue  case. 

IS  Pet  279-291,  10  L.  Ed.  161,  EX  PABTE  HOTT. 

Mandamus  will  not  lie  to  direct  a  judge  of  an  inferior  court  what  Judgment 
te  enter  In  a  suit;  but  only  to  require  him  to  proceed  to  enter  Judgment. 

Approved  in  Lyle  v.  Cass  Circuit  Judge,  157  Mich.  34,  121  N.  W.  306, 
holding  mandamus  did  not  lie  to  review  denial  of  motion  to  change  venue ; 
Cattemiole  v.  Ionia  Circuit  Judge,  136  Mich.  280,  99  N.  W.  4,  mandamus 
does  not  lie  to  review  the  action  of  circuit  judge  in  quashing  a  writ  of 
capias  ad  respondendum  and  to  compel  the  setting  aside  of  the  order; 
United  States  v.  Addison,  22  How.  183,  16  L.  Ed.  305,  denying  writ  to  direct 
judge  of  Circuit  Court  to  execute  judgment  of  ouster  obtained  in  that 
court;  Ex  parte  Newman,  14  Wall.  166,  20  L.  Ed.  879,  to  direct  a  judge 
of  a  Circuit  Court  to  entertain  jurisdiction  of  an  admiralty  cause  on  appeal ; 
Hough  v.  Western  Transportation  Co.,  1  Biss.  429,  Fed.  Cas.  6724,  denying 
^t  to  compel  removal  of  cause  from  State  court ;  State  v.  Judge,  15  Ala. 
^^y  to  eompel  judge  to  hear  cause  while  injunction  pending  which  would 
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render  decree  nugatory;  McMillen  v.  Smith,  26  Ark.  614,  |ref using  man- 
damus to  compel  issuance  of  injunction;  Union  Colony  v.  Elliott,  5  Colo. 
373,  fo  compel  judge  to  construe  statute  at  request  of  corporation  gov- 
erned by  such  statute;  Towle  v.  State,  3  Fla.  210,  211,  to  compel  controller 
to  allow  claim  against  State;,  Detroit  Tug  etc.  Co.  v.  Circuit  Judge,  75 
Mich.  378,  42  N.  W.  974,  to  direct  a  judge  to  grant  a  new  trial ;  Swan  v. 
Gray,  44  Miss.  397,  holding  duty  of  chancery  clerk  to  approve  bonds  is 
judicial,  and  not  subject  to  control  of  courts;  Territoiy  v.  Ortiz,  1  N.  M. 
13,  but  holding  mandamus  will  not  lie  to  direct  judge  to  proceed  to  judg- 
ment, if,  in  exercise  of  discretion,  he  has  granted  continuance;  Woodstock 
V.  Gallup,  28  Vt.  593,  granting  writ  to  compel  court  to  act  upon  report  of 
road  commissioners;  Page  v.  Clopton,  30  Gratt.  419,  holding  mandamus 
lies  to  compel  judge  to  sign  settled  bill  of  exceptions;  dissenting  opinion 
in  Richardson  v.  Farrar,  88  Va.  773,  15  S.  E.  122,  majority  granting  man- 
damus to  compel  court  to  determine  contest  of  election;  dissenting  opinion 
in  Schintz  v.  Morris,  13  Tex.  Civ.  App.  600,-  36  S.  W.  293,  majority  grant- 
ing mandamus  to  compel  court  to  grant  new  trial;  Eslava  v.  Rigeaud,  3 
Ala.  365,  Stephenson  v.  Mansony,  4  Ala.  320,  and  White's  Creek  etc.  Co. 
V.  Marshall,  2  Baxt.  122,  all  arguendo. 

When  mandamus  is  the  proper  remedy  against  public  \officers.    Note, 
98  Am.  St.  Rei(.  892. 

Mandamiu  is  not  proper  process  to  correct  erroneous  decree  .of  inferior 
court;  a  fortiori  where  appeal  is  not  direct  to  court  where  wzlt  Is  sought. 

Approved  in  Barber  Asphalt  etc.  Co.  v.  Morris,  132  Fed.  955,  67  L.  B.  A. 
761,  66  C.  C.  A.  55,  upholding  jurisdiction  of  Circuit  Court  of  Appeals  to 
grant  mandamus  to  compel  Circuit  Court  to  vacate  order  staying  pro- 
ceedings pending  State  court  appeals;  State  v.  Thurman,  232  Mo.  164,  132 
S.  W.  1168,  holding  existence  of  remedy  by  appeal  excluded  mandamus; 
Ex  parte  Denver  &  Rio  Grande  Ry.  Co.,  101  U.  S.  720,  25  L.  Ed.  875, 
refusing  writ  to  correct  decree  of  lower  court  in  matter  purely  discre- 
tionary; Indiana  v.  Lake  Erie  etc.  R.  R.  Co.,  83  Fed.  288,  on  point  that 
mandamus  will  not  lie  where  party  has  different  l^al  remedy;  Ex  parte 
Hendree,  49  Ala.  361,  holding  appeal  to  be  only  proper  remedy  to  reverse 
judgment  improperly  dismissing  cause;  Smyth  v.  Titcomb,  31  Me.  280, 
holding  mandamus  will  not  lie  to  determine  constitutionality  of  law  applied 
by  inferior  court ;  People  v.  Judge  of  Wayne  County,  1  Mich.  361,  to  review 
order  dismissing  appeal ;  Williams  v.  Judge,  27  Mo.  227,  refusing  writ  where 
appeal  lay  from  decision  refusing  alias  execution;  People  v.  Judges  of 
Dutchess  C.  P.,  20  Wend.  660,  refusing  writ  to  compel  judge  to  reverse 
decision  quashing  appeal;  State  v.  Morris,  86  Tex.  229,  24  S.  W.  394,  to 
review  decision  of  court  granting  writ  of  prohibition;  dissenting  opinion 
in  Ex  parte  Bradley,  7  Wall.  381,  382,  386,  19  L.  Ed.  220,  222,  majority 
allowing  writ  to  compel  inferior  court  to  restore  attorney  at  law  disbarred 
by  such  court  in  excess  of  its  jurisdiction;  Decatur  v.  Paulding,  14  Pet. 
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603, 10  L.  Ed.  612,  and  Holmes  v.  Jennison,  14  Pet.  621,  629,  10  L.  Ed.  623, 
628,  both  aii^endo. 

Where  goode  are  seized  by  collector  and  process  has  issaed  against  them, 
tbey  are  to  be  deemed  in  ezclusiye  cnstody  of  marshal,  subject  to  futiire  orders 
of  court 

Cited  in  United  States  v.  One  Case  of  Silk,  4  Ben.  533,  Fed.  Cas.  15,925, 
holding,  where  attachment  is  served  by  marshal  on  goods  in  hands  of 
collector,  latter  holds  goods  subject  to  order  of  court;  United  States  v. 
Linens,  26  Fed.  Cas.  972,  holding,  where  information  is  filed  against  goods 
to  recover  duties,  owner  cai^ot  claim  return  of  goods  by  mere  payment 
of  duties  to  collector;  The  Washington,  29  Fed.  Cas.  388,  holding  seizure 
by  marshal  necessary  to  give  court  authority  to  decree  forfeiture  of  vessel. 

• 
IS  Pet  292-293,  io  L.  Ed.  167,  HABDT  ▼.  HOTT. 

Under  tariff  act  of  July,  1832,  and  amendatory  act  of  March,  1833,  silk  hose 
were  free  from  duty. 

Cited  in  Bend  v.  Hoyt,  13  Pet.  270, 10  L.  Ed.  158,  as  presenting  the  same 
question  involved  in  that  case. 

IS  Pet  294-301,  10  L.  Ed.  168,  VAN  17E8S  ▼.  HTATT. 

The  act  of  1801,  "concerning  the  District  of  Columbia,"  in  adopting  for  tbe 
district  the  laws  of  Maryland  in  force  at  the  date  of  cession,  included  the  com- 
uum  law  in  force  at  that  time. 

Cited  in  Morsell  v.  First  National  Bank,  91  U.  S.  359,  360,  23  L.  Ed.  487, 
applying  common-law  rule  in  holding  judgment  at  law  is  not  lien  on  real 
estate  in  District  of  Columbia. 

At  common  law  mortgage  vested  legal  title  in  mortgagee,  the  mortgagor  re- 
talsing  only  an  equity  of  redemption. 

Approved  in  Beyer  v.  Le  Fevre,  17  App.  D.  C.  249,  following  rule;  Lef- 
mann  v.  Brill,  142  Fed.  48,  wife  who  recovered  decree  against  husband  in 
suit  for  maintenance  which  awarded  her  specific  property,  including  realty, 
upon  which  husband  had  prior  to  suit  executed  mortgage  of  his  interest, 
cannot  avoid  mortgage  on  ground  that  it  was  made  to  defeat  claim  for 
maintenance;  Wilkes  v.  Wilkes,  18  App.  D.  C.  97,  holding  heira  of  grantor 
in  deed  of  trust  not  entitled  to  maintain  ejectment  against  widow  of  grantor 
in  possession  of  property  for  term  of  years  under  terms  of  deed;  Mayse 
V.  Gaddis,  2  App.  D.  C.  26,  Starr  v.  United  States,  8  App.  D.  C.  559,  Davis 
V.  Coblens,  12  App.  D.  C.  52,  and  Droop  v.  Ridenour,  9  App.  D.  C.  108, 
all  holding  equitable  interest  in  land  not  subject  to  execution  sale ;  Water- 
man V.  MacKenzie,  138  U.  S.  259,  34  L.  Ed.  927,  11  Sup.  Ct.  336,  holding 
mortgagee  of  patent  right  is  party  entitled  to  maintain  bill  for  infringe- 
ment ;  WiUis  V.  Eastern  Trust  etc.  Co.,  169  U.  S.  304,  310,  42  L.  Ed.  757, 
759, 18  Sup.  Ct.  351,  353,  arguendo, 
ni— 27 
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At  common  law  aa  oaiilty  of  redemption  conld  not  be  levied  upon  by  a 
fieri  facias,  and  this  is  the  rale  in  Maryland  and  the  District  of  Ckdimibift. 

Approved  in  Piatt  v.  Oliver,  2  McLean,  298,  300,  Fed.  Cas.  11,115,  hold- 
ing vendee  at  execution  sale  of  equity  of  redemption  acquired  no  title; 
King  V.  Tuscumbia  R.  R.  Co.,  14  Fed.  Cas.  557,  ruling  similarly  as  to 
interest  of  grantor  under  trust  deed;  Elmore  v.  Harris,  13  Ala.  365,  and 
Goodwin  y.  Anderson,  5  Smedes  &  M.  743,  holdihg  purchaser  in  possession 
having  no  more  evidence  of  title  than  a  bond  to  convey,  has  no  attachable 
interest;  Shaw  v.  Aveline,  5  Ind.  385,  denying  right  of  judgment  creditor 
to  maintain  bill  to  subject  chose  in  action  of  debtor  to  payment  of  judg- 
ment; Harwood  v.  Underwood,  28  Mich.  431,  holding  judgment  creditor 
cannot  attach  equity  and  so  acquire  right  to  redeem ;  Bank  of  Metropolis 
V.  Guttschlick,  14  Pet.  28,  10  L.  Ed.  840,  and  Calvert  v.  Bradley,  16  How. 
595,  )4  U  Ed.  1073,  both  arguendo. 

Dbtinguished  in  Lorman  v.  Clarke,  2  McLean,  578,  Fed.  Cas.  8516,  under 
State  statute  subjecting  equitable  credits  to  satisfaction  of  judgments. 

Equities  not  subject  to  execution  under  statutes  subjecting  trust  es- 
tates. -  Note,  97  Am.  Dec.  308. 

Right  of  dower  in  equity  of  redemption.    Note,  12  Ann.  Gas.  481. 

"Conveyance"  as  including  lease.    Note,  Ann.  Oaa.  191SD,  1001. 

18  Pet.  802-311,  10  L.  Ed.  172,  MOOBB  ▼.  BANK  OF  ICBTBOPOLia 

It  l8  the  duty  of  a  party  taking  excepttons  to  evidence  to  specify  the  part 
excepted  to;  if  the  objection  covers  any  admissible  evidence  it  is  proper  for  the 
court  to  overmle  it. 

Approved  in  Chicago  Great  Western  Ry.  Co.  v.  McDonough,  161  Fed. 
671,  88  C.  C.  A.  517,  and  Wells  v.  Hobbs,  57  Tex.  Civ.  379,  122  S.  W.  453, 
both  following  rule;  Carmody  v.  Capital  Traction  Co.,  43  App.  D.  C.  251, 
holding  exception  not  clearly  pointing  out  grounds,  and  particular  parts 
of  instruction  to  which  directed  was  not  basis  for  assignment  of  error  on 
appeal ;  United  States  v.  McMasters,  4  Wall.  682,  18  L.  Ed.  SIS,  affirming 
judgment  overruling  general  objections  to  interrogatories  in  deposition; 
Northern  Pacific  R.  R.  Co.  v.  Charless,  51  Fed.  571,  7  U.  S.  App.  359,  hold- 
ing bill  of  exceptions  not  stating  grounds  of  objection  does  not  present 
questions  which  apx)ellate  court  can  review;  Rush  v.  French,  1  Ariz.  125, 
and  Ward  v.  Wilms,  16  Colo.  88,  27  Pac.  248,  holding  it  error  to  sustain 
general  objection  to  evidence;  Board  of  Education  v.  Keenan,  55  Cal.  647, 
651,  and  Levy  v.  Taylor,  24  Md.  294,  holding  where  mass  of  complex  evi- 
dence is  objected  to,  if  any  is  admissible,  it  is  error  to  exclude  all;  Budd 
v.  Brooke,  3  Gill,  220,  48  Am.  Dec.  325,  overruling  objection,  which  covered 
evidence  clearly  admissible;  Lipscomb  v.  State,  75  Miss.  586,  23  South* 
216,  similarly  as  to  objection  to  admissibility  of  dying  declarations. 

Taking  interest  in  advance  as  usury.    Note,  Ann.  Cas.  19150,  1156. 
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Miseellaneotia.  Cited  in  dissenting  opinion  in  Bram  v.  United  States, 
168  U.  S.  671,  42  L.  Ed.  683,  18  Sap.  Ct.  198,  to  point  appellate  court  is 
confined  to  consideration  of  exceptions  taken  at  trial;  Braithwaite  y. 
Power,  1  N".  D.  468,  48  N.  W.  359,  application  not  apparent, 

13  Pat  S12-330,  10  L.  Ed.  177,  McEI-MOYIE  ▼.  OOHEN. 

Foreign  Judgments  are  prima  facie  evidence  of  the  right  and  matter  they 
pnrport  to  decide. 

Cited  in  Hilton  v.  Guyot,  159  U.  S.  183,  40  L.  Ed.  115,  16  Sup.  Ct.  151, 
holding  judgment  for  sum  of  money,  rendered  by  court  of  foreign  country, 
prima  facie  evidence  only,  of  merits  of  cause ;  Potter  v.  Merchants'  Bank, 
28  N.  7.  654,  86  Am.  Dec.  279,  holding  recital  of  jurisdictional  fact  in  order 
of  court  appointing  receiver  is  prima  facie  evidence  of  the  fact. 

A  judgment  of  a  State  court  is  only  evidence  in  a  sifter  State  that  the  su1>- 
ject  matter  of  the  suit  has  become  a  debt  of  record,  which  cannot  be  avoided 
except  by  the  plea  of  nul  tlel  record. 

Cited  in  Jacquette  v.  Hug^non,  2  McLean,  129,  Fed.  Cas.  7169,  and 
Davis  V.  Lane,  2  Ind.  550,  54  Am.  Dec.  459,  overruling  plea  of  nil  debet  in 
action  on  judgment;  Drake  v.  Granger,  22  Fla.  353,  overruling  plea  that 
debt  had  been  paid  previous  to  rendition  of  judgment ;  Duvall  v.  Fearson, 
18  Md.  505,  overruling  pleas  of  nil  debet  'and  statute  of  limitations  of 
State,  where  judgment  recovered;  Miller  v.  Leach,  95  N.  C.  231,  holding 
it  unnecessary  to  allege  in  complaint  in  suit  upon  such  judgment,  that  it 
was  warranted  by  law  of  State  where  rendered ;  Penny  wit  v.  Foote,  27  Ohio 
St  615,  22  Am.  Bep.  348,  Napier  v.  Gidiere,  1  Spear  Eq.  228,  231,  40  Am. 
Bee.  614,  616,  and  Barrett  v.  Oppenheimer,  12  Heisk.  302,  holding  juris- 
dietional  faets  may  be  inquired  into  under  such  plea. 

Denied  in  Jndkins  v.  Union  Mutual  Ins.  Co.,  37  N.  H.  477,  483,  sustaining 
plea  nil  debet. 

Judgment  recovered  in  one  State  does  not  carry  with  it  into  another  State 
the  efficacy  of  a  Judgment  to  be  enforced  simply  by  execution;  it  must  be  made 
judgment  in  latter  State,  to  be  executed  as  its  laws  may  permit. 

Approved  in  Damon  v.  Webber,  111  Me.  478,  89  Atl.  736,  following  rule; 
Olmsted  V.  Olmsted,  216  U.  S.  394,  25  L.  B.  A.  (N.  8.)  1292,  54  L.  Ed.  583, 
30  Sup.  Ct.  292,  holding  judgment  in  one  State  relating  to  rights  to  land 
w  another  conclusive  as  to  merits  of  controversy,  but  could  not  convey 
title;  Fall  v.  Eastin,  215  U.  S.  12,  17  Ann.  Gu.  853,  23  L.'  B.  A.  (N.  S.) 
^24, 54  L  Ed.  71,  30  Sup.  Ct.  3,  holding  master's  deed  to  property  in  another 
State  did  not  operate  thereon  directly  to  convey  title ;  Andrews  v  Andrews, 
188  U.  S.-  37,  47  L.  Ed.  871,  23  Sup.  Ct.  242,  holding  full  faith  and  credit 
^ot  refused  by  refusal  of  Massachusetts  court  to  give  effect  to  sister  State 
divorce  decree  rendered  at  suit  of  one  who  temporarily  left  his  domicile 
^w  purpose  of  obtaining  divorce  for  cause  which  occurred  in  that  State 
'While  parties  resided  there  but  which  was  not  ground  for  divorce  in  that 
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State;  Lynde  v.  Lynde,  181  U.  S.  187,  46  L.  Ed.  814,  21  Sup.  Ct.  556,  hold- 
ing judgment  for  alimony  based  on  decree  of  court  of  another  State  prop- 
erly restricted  to  fixed  sum  already  due,  excluding  provision  for  future 
alimony;  Springs  v.  James,  172  Fed.  629,  holding  action  in  Federal  court 
on  judgment  of  another  State  governed  by  rules  of  procedure  of  State 
where  action  brought;  Lamb  v.  Powder  Riv.  etc.  Co.,  132  Fed.  440,  67 
L.  B.  A.  558,  65  C.  C.  A.  570,  holding  void  Colorado  act  of  1895,  as  amended 
in  1899,  prescribing  limitation  for  actions  on  foreign  judgments,  as  applied 
to  action  on  foreign  judgment  based  on  contract^  and  rendered  prior  to 
passage  of  act  on  cause  of  action,  accruing  more  than  six  years  prior 
thereto;  Fiye-Bruhn  Co.  v,  Meyer,  121  Fed.  535,  holding  judgment  recov- 
ered in  Washington  and  assigned  to  plaintiff,  not  being  domestic  judgment 
in  Alaska,  cannot  be  made  lien  on  defendant's  property  there,  without  suit 
and  judgment  thereon;  In  re  Culp,  2  Cal.  App.  82,  83  Pac.  94,  judgment 
of  sister  State  giving  petitioner  in  habeas  corpus  right  to  custody  of  child 
eannot  be  enforced  in  habeas  corpus  proceedings  for  possession  of  child; 
Lamberton  v.  Grant,  94  Me.  510,  48  Atl.  128,  holding  plea  of  limitations 
in  action  on  sister  State  judgment  being  plea  to  remedy,  lex  fori  governs; 
Bennett  v.  Bennett,  63  N.  J.  Eq.  308,  49  Atl.  502,  refusing  to  specifically 
enforce  alimony  part  of  sister  State  divorce  decree;  Anglo-American  Prov. 
Co.  V.  Davis  Prov.  Co.,  169  N.  Y.  513,  62  N.  E.  589,  upholding  Code  Civ. 
Proe.y  §  1780,  prohibiting  actions  by  one  foreign  corporation  against  another 
except  in  certain  cases ;  National  Tube  Works  Co.  v.  Ballon,  146  U.  S.  523, 
36  L.  Ed.  1072,  13  Sup.  Ct.  166,  where  Federal  court  for  district  of  New 
York  dismissed  suit  on  judgment  recovered  in  Connecticut,  bill  having 
failed  to  show  recovery  of  judgment  in  New  York;  Claflin  v.  McDermott, 
20  Blatchf.  524,  12  Fed.  376,  and  Walser  v.  Seligman,  21  Blatchf.  133, 
13  Fed.  417,  to  same  effect ;  Huntington  v.  Attrill,  146  U.  S.  685,  36  L.  Ed. 
1184«  13  Sup.  Ct.  234,  asserting  right  of  State  court  to  refuse  to  entertain 
suit  upon  judgment  of  another  State,  if  such  judgment  could  not  have  been 
had  in  former;  Taylor  v.  Carpenter,  2  Wood.  &  M.  4,  Fed.  Cas.  13,785, 
holding  court  in  which  action  is  brought  on  foreign  judgment  is  to  deter- 
mine effect  of  such  judgment;  Zeeharie  v.  Bowers,  1  Smedes  &  M.  586^ 
40  Am.  Dec.  Ill,  s.  c,  3  Smedes  &  M.  643,  refusing  to  subject  nonresid^it 
defendant's  land  to  satisfaction  of  judgment  of  other  State  in  favor  of 
nonresident,  debt  not  having  been  reduced  to  judgment  in  Mississippi; 
Wilbur  V.  Abbott,  60  N.  H.  52,  refusing  to  entertain  suit  upon  judgment 
rendered  in  another  State,  but  which  could  not  be  enforced  in  New  Hamp- 
shire; Bullock  V.  Bullock,  51  N.  J.  Eq.  446,  448,  27  Atl.  436,  437,  refusing 
to  entertain  bill  for  sx)ecific  performance  of  order  to  pay  alimony  made 
by  court  of  sbter  State;  Needles  v.  Frost,  2  Okl.  23,  35  Pac.  575,  where 
territorial  court  refused  to  order  sale  of  property  on  execution  issued 
from  eourt  of  another  territoy;  McCreery  v.  Davis,  44  S.  C.  211,  51  Am. 
St.  Bep.  805,  28  K  B.  A.  661,  22  S.  E.  184,  refusing  to  recognize  divoice 
valid  by  law  of  State  where  granted,  but  which  could  not  have  been  granted 
in  North  Carolina;  Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S.  292^  82  L.  Ed. 
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H  8  Sup.  Ct.  1375,  Cole  y.  Canningham,  133  U.  S.  112,  38  L.  Ed.  541, 
10  Sup.  Ct.  270,  The  Globe,  10  Fed.  Cas.  482,  and  Amdt  y.  Amdt,  15  Ohio, 
43,  ail  arguendo. 

Judgment  of  one  State  is  concloslYe  upon  defendant  in  every  Stats  exo^ 
for  sadt  canses  as  wonld  be  snfflcient  to  set  aside  Jndgment  in  State  wliere  it 
wu  rendered. 

Approved  in  Longneville  v.  May,  115  Iowa,  711,  87  N.  W.  432,  reafBrming 
role;  Sistare  v.  Sistare,  80  Conn.  4,  126  Am.  St.  Bep.  102,  66  Atl.  773,  hold- 
ing inconclasive  decree  for  maintenance  enforceable  in  State  of  origin  only 
by  special  process,  not  debt  of  record  justifying  extraterritorial  enforce- 
ment; Lynde  v.  Lynde,  162  N.  Y.  418,  420,  76  Am.  St.  Rep.  839,  340,  56 
N.  E.  983,  984,  holding  judgment  for  alimony  based  on  decree  of  eonrt  of! 
another  State  proi>erly  restricted  to  fixed  sum  already  due,  excluding  pro- 
vision for  future  alimony ;  affirmed,  181  U.  S.  ,187 ;  Arrington  v.  Arrington, 
127  N.  C.  195,  37  S.  E.  213,  holding  sister  State  judgment  for  divorce  is 
binding  on  parties  in  action  on  judgment;  Babcock  v.  Marshall,  21  Tex. 
Civ.  148,  50  S.  W.  729,  granting  equitable  relief  by  injunction  in  action 
on  sister  State  judgment  obtained  by  fraud ;  Embry  v.  Palmer,  107  U.  S. 
10,  27  L.  Ed.  349,  2  Sup.  Ct.  31,  giving  similar  effect  to  judgment  of  Su- 
preme Court  for  District  of  Columbia;  Hanley  v.  Donoghue,  116  U.  S. 
4,  29  L.  Ed.  537,  6  Sup.  Ct.  244,  holding  judgment  against  joint  defendants, 
void  as  to  one  for  want  of  service,  but  valid  as  to  other,  will  support 
aetion  against  latter  in  another  State;  Allison  v.  Chapman,  19  Fed.  489, 
holding  in  such  action  defendant  cannot  plead  that  judgment  was  obtained 
by  fraud;  Mills  v.  Stewart,  12  Ala.  95,  holding  where  judgment  is  duly 
authenticated,  jurisdiction  of  court  is  to  be  presumed;  Bank  of  North 
America  v.  Wheeler,  28  Conn.  439,  78  Am.  Dec.  685,  Sweet  v.  Brackley, 
53  Me.  347,  Rogers  v.  Odell,  39  N.  H.  458,  and  McGilvray  v.  Avery,  30 
Vt.  543,  holding  valid  judgment  recovered  in  one  State  is  bar  to  suit  be- 
tween same  parties  for  same  cause  in  another  State;  Sammis  v.  Wight- 
man,  31  Fla.  25,  12  South.  530,  affirming  power  of  Congress  to  give  such 
effect  to  State  judgments;  Bank  of  United  States  v.  Merchants'  Bank,  7 
Gill,  433,  436,  holding  judgment  on  debt  in  one  State  extinguishes  original 
cause  of  action  and  is  bar  to  assumpsit  in  another  State ;  Wilcox  v.  Ejtssick, 
2  Mich.  171,  holding  where  record  shows  jurisdiction,  defendant  in  action 
of  judgment  cannot  set  up  want  of  jurisdiction;  Metcalf  v.  Gilmore,  63 
N.  E.  190,  but  holding  judgment  in  one  State  is  not  bar  to  suit  in  another, 
between  same  parties  on  different  cause  of  action;  Pelton  v.  Platper,  13 
Ohio,  218,  42  Am.  Dec.  199,  but  reversing  judgment  based  on  judgment  of 
Justice's  Court  in  sister  State,  law  of  such  State  not  having  been  proven; 
Amdt  V.  Amdt,  15  Ohio,  43,  dismissing  action  on  judgment  in  absence  of 
evidence  showing  effect  of  such  judgment  by  law  of  place  where  rendered; 
Baxley  v.  Linah,  16  Pa.  St.  248,  55  Am.  Dec.  496,  holding  pendency  of  suit 
in  one  State  where  defendant  was  duly  served  is  bar  to  action  for  same 
canse  in  another;  Paine  v.  Schenectady  Ins.  Co.,  11  R.  I.  416,  holding 
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judgment  in  such  suit  constitutes  bar,  although  appeal  taken  is  still  pend- 
ing; Cook  V.  Thornhill,  13  Tex.  297,  65  Am.  Dec.  65,  holding  judgment  of 
sister  State  conclusive  as  to  capacity  of  parties  to  sue;  Sanborn  v.  Perry, 
86  Wis.  366,  56  N.  W.  339,  holding  conclusive  a  judgment  of  a  sister  State 
disallowing  claim  against  estate  of  decedent;  dissenting  opinion,  Suydam 
V.  Barber,  18  N.  Y.  478,  but  application  not  apparent;  National  Bank  v. 
Furtick,  2  Marv.  (Del.)  61,  42  Atl.  484,  Melhop  v.  Doane,  31  Iowa,  400, 
7  Am.  Rep.  150,  and  Virginia  v.  Levy,  23  Gratt.  38,  all  arguendo. 
Distinguished  in  Hyatt  v.  McBumey,  18  S.  C.  210,  under  facts. 

Judgment  in  one  State  has  force  of  domestic  Judgment  in  anotlier  only  so 
far  as  to  preclude  inquiry  into  merits  of  controversy. 

Approved  in  Jordan  v.  Muse,  88  Ark.  690,  116  S.  W.  162,  following  rule ; 
Bigelow  V.  Old  Dominion  Copper  Min.  etc.  Co.,  226  U.  S.  134,  Ann.  Cas. 
1913E,  875,  56  L.  Ed.  1024,  32  Sup.  Ct.  641,  holding  courts  of  one  SUte 
not  required  to  regard  as  conclusive  any  judgment  of  court  of  another  State 
without  jurisdiction  of  parties;  Beauchamp  v.  Bertig,  90  Ark.  361,  23 
L.  R.  A.  (N.  S.)  659,  119  S.  W.  79,  holding  decree  of  another  State  re- 
as  to  disability  of  infancy  was  admissible  as  evidence  but  court  not 
bound  to  give  it  same  force  as  in  State  of  rendition ;  Fall  v.  Fall,  75  Neb. 
132,  136,  113  N.  W.  180,  181,  and  De  Vail  v.  De  Vail,  67  Or.  135,  109  Pac. 
768,  both  holding  jurisdiction  could  be  inquired  into  in  suit  on  judgment 
of  another  State ;  Thompson  v.  Whitman,  18  Wall.  463,  21L.  Ed.  900,  s.  c, 
11  Am.  Eep.  437,  note,  holding  want  of  jurisdiction  may  be  shown  as  to 
proper^  when  action  was  in  rem ;  Pennoyer  v.  Neff,  95  U.  S.  729,  24  L.  Ed. 
571,  holding  personal  judgment  upon  money  demand  invalid  if  against 
nonresident  who  did  not  appear  and  who  was  not  personally  served  with 
process  within  Stale;  Simmons  v.  Saul,  138  U.  S.  469,  34  K  Ed.  1063,  11 
Sup.  Ct.  376,  but  holding  if  court  was  one  of  competent  jurisdiction,  its 
judgment  cannot  be  impeached  for  fraud;  Amory  v.  Amory,  3  Biss.*271, 
Fed.  Cas.  334,  and  Bennett  v.  Bennett,  Deady,  305,  Fed.  Cas.  1318,  holding 
judgment  of  State  court  of  competent  jurisdiction  is  not  impeachable  col- 
laterally in  Federal  court;  First  National  Bank  v.  Cunningham,  48  Fed. 
514,  holding,  in  action  on  judgment  by  confession  rendered  in  another  State, 
defendant  may  show  want  of  authority  in  attorney;  Glass  v.  Blackwell,  43 
Ark.  54,  2  S.  W.  258,  holding  it  error  to  admit  evidence  as  to  merits  in 
action  upon  such  judgment;  Litchfield's  Appeal,  28  Conn.  136,  73  Am.  Dec. 
664,  Gleason  v.  Dodd,  4  Met.  337,  and  Turley  v.  Taylor,  6  Baxt.  382,  where 
State  court  refused  to  recognize  judgment  of  another  State,  in  suit  where 
defendant  was  not  served  with  process;  McCauley  v.  Hai^roves,  48  Ga. 
62,  15  Am.  Eep.  661,  holding,  while  judgment  of  Federal  District  Court 
is  conclusive  on  merits.  State  court  may  inquire  into  jurisdiction;  Gebhard 
V.  Gamier,  12  Bush,  326,  326,  23  Am.  Bep.  722,  723,  holding  plaintiff,  in 
action  on  judgment  of  another  State,  bound  to  show  jurisdiction  of  court ; 
Eaton  V.  Hasty,  6  Neb.  426,  29  Am.  B^.  367,  holding  it  error  to  reject 
evidence  tending  to  show  want  of  jurisdiction;  Judkins  v.  Union  Mutual 
Ins.  Co.,  37  N.  H.  478,  479,  holding,  on  plea  nil  debet  to  action  on  judgment. 
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only  jarisdiction  of  court  can  be  inquired  into ;  Leith  v.  Leith,  39  K.  H. 
42,  holding  court  may  refuse  to  recognize  judgment  recovered  by  fraud  in 
another  State;  Moulin  v.  Trenton  Mutual  etc.  Ins.  Co.,  24  N.  J.  L.  237, 
238,  overruling  demurrer  to  plea  setting  up  want  of  jurisdiction  over  de- 
fendant; Bowler  v.  Huston,  30  Gratt,  274,  82  Am.  Rep.  677,  to  same  effect; 
Fitch  V.  Boyer,  61  Tex.  344,  holding,  as  between  courts  of  concurrent  juris- 
diction in  same  State,  judgment  in  one  is  conclusive  as  to  merits ;  dissent- 
ing opinion  in  Pritchett  v.  Clark,  5  Harr.  72,  majority  holding  that  if 
jnrisdiction-  of  court  appear  by  record,  defendant  cannot  plead  lack  of 
service  and  no  appearance;  Booth  v.  Clark,  17  How.  338,  15  L.  Ed.  171, 
as  instance  where  Supreme  Court  discussed  question ;  Ex  parte  Kinney,  3 
Hughes,  22,  Fed.  Cas.  7825,  Meritt  v.  American  Steel  Barge  Co.,  75  Fed. 
..817,  40  U.  S.  App.  127,  Fisher  v.  Fielding,  67  Conn.  105,  52  Am.  St.  Rep. 
27S,  32  L.  B.  A.  289,  34  Atl.  715,  and  Harper  v.  Nichol,  13  Tex.  158,  all 
aignendo. 

Judgments  of  the  courts  of  other  States.    Note,  108  Am.  Bt  Eep.  312, 
813. 

Statutes  of  limltationB  relate  only  to  remedies  and  are  part  of  the  lex  fori. 

Approved  in  Underwood  v.  Patrick,  94  Fed.  471,  and  Lamberton  v.  Grant, 
94  Me.  518,  48 "Atl.  131,  both  reaflfirming  rule;  Quinette  v.  Pullman  Co., 
229  Fed.  336,  holding  decision  of  State  court  that  foreign  corporation  by 
failure  to  comply  with  State  laws  was  not  entitled  to  plead  limitations 
was  conclusive  in  Federal  court;  Schemmel  v.  Cooksley,  256  111.  413,  100 
*  N.  E.  141,  holding  State  statute  of  limitations  applied  to  action  on  foreign 
judgment  which  would  nx>t  be  barred  in  State  of  rendition;  Rankin  v. 
Barton,  69  Kan.  632,  77  Pac.  532,  an  action  to  enforce  the  individual  lia- 
bility of  a  stockholder  in  a  national  bank  is  governed  by  statute  of  limita- 
tions of  State  where  action  is  brought;  Arrington  v.  Arrington,  127  N.  C. 
197,  37  S.  £.  214,  holding  in  action  on  foreign  judgment  for  alimony  payable 
annually,  annual  sums  are  barred  within  ten  years  from  time  they  become 
due;  Townsend  v.  Jemison,  9  How.  413,  414,  18  L.  Ed.  197;  Jones  v.  Jones,^ 
18  Ala.  253,  Perkins  v.  Guy,  55  Miss.  176,  80  Am.  Rep.  512,  Paine  v.  Drew, 
44  N.  H.  320,  Carrigan  v.  Semple,  72  Tex.  308,  12  S.  W.  179,  and  Urton  v. 
Hunter,  2  W.  Va.  88,  all  holding  statute  of  State  where  contract  made, 
not  pleadable  in  bar  to  action  in  another  State;  Campbell  v.  Holt,  115 
U.  S.  626,  29  L.  Ed.  486,  6  Sup.  Ct.  212,  holding,  as  statute  only  bars 
remedy,  legislature  may,  by  its  repeal,  remove  bar  to  action  on  personal 
debt  already  complete;  Michigan  etc.  Bank  v.  Eldred,  130  U.  S.  696,  82 
L  Bd.  1081,  9  Sup.  Ct.  691,  and  Brunswick  Terminal  Co.  v.  National  Bank 
of  Baltimore,  88  Fed.  608,  609,  holding  statute  cognizable  by  Federal  courts 
is  the  one  in  force  where  action  is  brought,  and  not  where  action  arose ; 
Campbell  v.  HaverhiU,  155  U.  S.  618,  89  L.  Ed.  288,  15  Sup.  Ct.  220,  where 
Federal  court,  in  action  for  infringement  of  patent^  applied  statute  in 
foi«e  where  action  brought;  Great  Western  Telegraph  Co.  v.  Purdy,  162 
U.  8. 339,  40  L.  Ed.  991,  16  Sup.  Ct.  814,  and  Pegram  v.  WilUams,  4  Rich. 
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227y  holding  constmetion  of  statute  of  State  where  action  is  brought  g^y- 
ems  as  to  time  when  right  of  action  accrued;  In  re  Shepard,  1  Bank.  Reg. 
116,  21  Fed.  Cas.  1252,  holding  statute  of  limitations  in  force  where  debtor 
resides  cannot  bar  action  against  him  in  another  jurisdiction;  Butler  v. 
Poole,  44  Fed.  586,  holding  actions  by  receiver  of  national  bank  against 
stockholders  for  assessments  are  subject  to  Stale  statute  of  limitations; 
Johnston  v.  Canadian  Pac.  Ry.,  50  Fed.  888,  holding,  in  action  in  State 
court  for  injuries  caused  in  Canada,  State  statute  of  limitations  governs; 
Munos  V.  Southern  Pac.  Co.,  51  Fed.  190,  2  U.  S.  App.  222,  to  same  effect ; 
Jones  V.  Drewry,  72  Ala.  317,  holding  statute  limiting  actions  against 
estates  in  jurisdiction  where  administrator  is  appointed,  governs,  regard- 
less of  law  of  creditor's  domicile;  Blackburn  v.  Morton,  18  Ark.  395,  hold- 
ing person  suing  in  detinue  submits  himself  to  law  of  forum  limiting  such 
actions;  Star  Wagon  Co.  v.  Matthiessen,  3  Dak.  Ter.  237,  14  N.  W.  108, 
overruling  plea  of  statute  of  limitations  where,  according  to  iez  fori,  it 
had  not  commenced  to  run ;  George  v.  Gardner,  49  Ga.  450,  State  v.  Swope, 
7  Ind.  93,  and  Parker  v.  Kane,  4  Wis.  18,  65  Am.  Dec.  292,  holding  as  stat- 
ute of  limitation  operates  only  on  remedy,  it  may  be  modified,  provided 
reasonable  time  remains  to  enforce  right;  Hendricks  v.  Comstock,  12  Ind. 
240,  74  Am.  Dec.  206,  Taylor  v.  Joor,  7  La.  Ann.  273,  and  Succession  of 
Ducker,  10  La.  Ann.  758,  holding  statute  of  limitation  in  force  in  State 
where  judgment  recovered  cannot  be  pleaded  in  bar  to  action  in  another 
State;  Van  Dom  v.  Bodley,  38  Ind.  418,  and  Bacon  v.  Dahlgreen,  7  La. 
Ann.  605,  holding  statute  of  limitation  in  force  where  note  executed  can- 
not be  pleaded  in  bar  to  suit  in  State  of  payment;  Bruce  v.  Luek,  4 
G.  Greene,  144,  holding,  where  statute  is  pleaded  in  bar  to  action,  replica- 
ti<m  that  plaintiff  is  nonresident  is  demurrable;  MoArthur  v.  Goddin,  12 
Bush,  280,  and  Mowry  v.  Cheesman,  6  Gray,  516,  holding  action  on  judg- 
ment of  another  State  barred  under  lex  fori,  iJthough  by  law  of  State 
where  rendered  execution  could  still  issue;  Myer  v.  Beal,  5  Or.  130,  apply- 
ing principle  in  holding  that  although  remedy  on  note  is  barred,  mortgage 
given  as  security  is  still  liable  for  debt;  Alexander  v.  Burnet,  6  Rich.  199, 
holding  effect  of  adverse  possession  is  determinable  by  law  of  place  where 
action  brought;  Sawyer  v.  Macaulay,  18  S.  C.  550,  holding  statute  of  limita- 
tions of  State  where  note  executed  and  payable  cannot  be  pleaded  in  bar 
to  action  elsewhere;  Cleveland  Ins.  Co.  v.  Reed,  1  Biss.  186,  Fed.  Cas. 
2889,  Howell  v.  Hair,  15  Ala.  200,  Pillet  v.  Edgar,  4  Rob.  (La.)  276,  May- 
berry  V.  Willoughby,  5  Neb.  370,  25  Am.  Bep.  493,  Rogers  v.  Bums,  27  Pa. 
St.  527,  Brown  t.  Bicknell,  1  Pinn.  229,  89  Am.  Dec.  299,  and  disseating 
opinion  in  Meares  v.  Finlayson,  55  S.  C.  125,  32  S.  E.  991,  all  arguendo. 

Distinguished  in  Keyser  v.  Lowell,  117  Fed.  404,  holding  void  Colorado 
statute  barring  action  on  sister  State  judgments  f otmded  on  cause  of  action 
barred  in  Colorado  but  not  in  State  where  judgment  was  rendered,  at  time 
of  commencement  of  action  in  which  judgment  rendered;  Brunswick  Ter* 
minal  Co.  v.  National  Bank,  99  Fed.  636,  holding  Georgia  limitation  statute 
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and  not  Maryland  law  applies  to  action  in  Maryland  against  stockholder 
in  Geoigia  corporation  to  enforce  stockholder's  liability  created  by  charter. 

Effect  of  the  statute  of  limitations.    Note,  11  Am.  Dec.  634. 

Law  governing  limitations  on  contract.    Note,  6  L.  B.  A.  (N.  S.)  658. 

What  statute  of  limitations  will  govern  action  in   other   State   or 

country.    Note,  48  L.  E.  A.  634. 
Law  governing  remedies.    Note,  5  E.  B.  0.  944. 

State  may  limit  tlie  time  for  bringing  actionn  tn  its  own  eonrtB  on  Jndg- 
ments  obtained  in  courts  of  other  States^  and  its  statute  may  be  pleaded  tn  bar 
of  an  action  brouglit  in  a  Federal  court  sitting  tn  the  State. 

Approved  in  Lamb  v.  Powder  Riv.  etc.  do.,  132  Fed.  438,  67  L.  R.  A. 
558,  65  C.  C.  A.  570,  holding  void  Colorado  act  of  1895  as  amended  by 
act  of  1899,  prescribing  limitation  for  actions  on  foreign  judgments,  as 
applied  to  action  on  foreign  judgment  based  on  contiact  and  rendered 
prior  to  passage  of  act  on  cause  of  action  which  accrued  more  than  six 
years  prior  thereto;  Keyser  v.  Lowell,  117  Fed.  403,  holding  void  Colo- 
rado statute  barring  action  on  sister  State  judgment  founded  on  cause 
of  action  barred  in  Colorado,  but  not  in  State  where  judgment  Tendered, 
at  time  of  commencement  of  action  in  which  judgment  rendered;  Terry 
V.  Heisen,  115  La.  1083,  40  South.  465,  upholding  article  233  of  Consti- 
tation  of  1898,  establishing  prescription  of  three  years  against  actions  to 
annul  tax  sales;  Cane  v.  Hemdon,  107  La.  601,  32  South.  37,  holding  fail- 
ure of  tax  collector  to  offer  least  quantity  before  selling  whole  property 
in  delinquent  tax  sale  does  not  protect  owner  against  prescription  de- 
noanced  by  section  66  of  act  85  of  1888;  dissenting  opinion  in  Arlington 
V.  Arrington,  127  N.  C.  200,  37  S.  E.  215,  majority  holding  in  action  on 
foreign  judgment  for  alimony  payable  annually,  annual  sums  are  barred 
within  ten  years  Trom  time  they  become  due;  Bank  of  Alabama  v.  Dal- 
ton,  9  How.  528,  IS  L.  Ed.  245,  holding  rule  unaffected  by  fact  that  neither 
parties  nor  cause  of  action  were  subject  to  operation  of  statute  until  suit 
brought;  Bacon  v.  Howard,  20  How.  25,  15  L.  Ed.  813,  holding  statute  in 
force  in  Republic  of  Texas  continued  Jn  force  after  admission  of  Texas 
as  State;  Amy  v.  Dubuque,  98  U.  S.  471,  25  L.  Ed.  229,  applying  State 
statute  of  limitations  in  action  upon  municipal  bonds;  Bauserman  v. 
Blunt,  147  U.  S.  652,  87  L.  Ed.  818,  13  Sup.  Ct.  469,  and  Balkam  v.  Wood- 
stock Iron  Co.,  154  U.  S.  188,  38  L.  Ed.  957,  14  Sup.  Ct.  1014,  holding 
Federal  courts  will  follow  construction  put  upon  State  statutes  of  limita- 
tion by  State  courts ;  Metcalf  v.  Watertown,  153  U.  S.  673,  88  L.  Ed.  868, 
14  Sup.  Ct.  948,  enforcing  State  statute  limiting  time  for  bringing  actions 
upon  judgments  of  Federal  courts;  Randolph  v.  King,  2  Bond,  108,  Fed. 
Cas.  11,560,  following  construction  of  State  court  holding  foreign  judg- 
ments subject  to  statute  of  limitation  embracing  specialties;  Bishop  v. 
Sanford,  15  Ga,  4,  construing  same  statute  involved  in  principal  case; 
Heek  v.  Meek,  45  Iowa,  297,  asserting  power  of  State  to  pass  such  stat- 
^ites;  Smith  v.  Stewart,  21  La.  Ann.  77,  and  Barrow  v.  Wilson,  39  La.  Ann* 
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408y  2  South.  811,  holding  courts  bound  to  enforce  statutes  as  given  by 
legislature;  Marx  v.  Kilpatrick,  25  Neb.  110,  111,  114,  41  N.  W.  112,  114, 
where  judgment  of  Superior  court  of  sister  State  held  within  meaning 
of  statute  limiting  actions  on  foreign  judgments;  Robinson  v.  Peyton,  4 
Tex.  280,  holding  rule  applies,  although  time  allowed  for  bringing  action 
on  foreign  judgments  differs  from  that  allowed  in  cases  of  domestic  judg- 
ments; dissenting  opinion  in  Scobey  v.  Gibson,  17  Ind.  581,  Smith  v. 
Stewart,  21  La.  Ann.  77,  both  arguendo. 

Distinguished  in  Christmas  v.  Russell,  5  Wall.  300,  18  L.  Ed.  478,  where 
act  in  question  held  unconstitutional  lis  discriminating  against  foreign 
judgments. 

Statute  of  limitations  governing  in  action  on  foreign  judgment.    Note, 
8  Ann.  Gas.  1123,  1125. 

Foreign  Judgment  is  not  entitled  to  rank  with  domestic  jnclgments  in  mar- 
shaling the  assets  and  dehts  of  a  deceased  person. 

Approved  in  Murray  y.  Farrell,  2  Alaska,  363,  where  one  became  in- 
debted in  Montana  and  before  debt  barred  he  removed  to  Alaska,  in 
action  on  debt  in  Alaska,  limitation  statutes  of  that  territory  govern; 
Harness  v.  Green,  20  Mo.  317,  holding  judgments  of  sister  State  have  no 
preference  over  simple  contract  debts;  Rice  v.  Harbeson,  63  N.  Y.  503, 
arguendo. 

Distinguished  in  Colt's  Estate,  4  Watts  &  S.  315,  under  statute. 

Domicile  of  wife  for  purpose  of  divorce  suit.    Note,  16  L.  R.  A.  498. 

Miscellaneous.  Cited  in  Doyle  v.  Negrotto,  124  La.  105,  49  South.  994, 
to  point  that  limitations  against  actions  to  annul  tax  titles  run  against 
minor  not  provided  with  tutor;  erroneously,  in  the  following:  United 
States  V.  Packages,  27  Fed.  Cas.  289,  Matthews  v.  Poythress,  4  Ga.  304, 
Fitch  V.  Pinckard,  4  Scam.  79,  Perkins  v.  Rogers,  35  Ind.  156,  9  Am.  Rep. 
664.  Cited  also  in  Turner  v.  Turner,  44  Ala.  450,  but  application  doubtful; 
Blackwell  v.  Glass,  43  Ark.  212,  to  point  that  justice's  judgment  cannot 
be  proven  by  certified  copy  of  his  minutes;  Cutts  v.  Hardee, ^38  Ga.  355,^ 
to  point  that  remedy  for  enforcement  of  contract  may  be  changed  with- 
out impairing  obligation;  dissenting  opinion  in  Bullock  v.  Bullock,  52 
N.  J.  Eq.  575,  46  Am.  St.  Rep.  587,  27  L.  R.  A.  219,  30  Atl.  681,  to  point 
that  court  of  one  State  may  decree  specific  performance  of  order  ol"  an- 
other State  to  pay  alimony;  Russell  v.  Lang,  50  La.  Ann.  38,  23  South. 
113,  to  point  that  statute  of  limitations  is  a  statute  of  repose. 

IS  Pet.  331-344,  10  K  Ed.  186,  COLUMBIAN  IKS.  GO.  v.  ASHBT. 

In  order  to  constitute  case  for  general  average,  ship  and  cargo  must  be 
placed  in  Imminent  peril,  and  the  voluntary  sacrifice  of  property  made  to  avert 
that  peril  must  have  resulted  In  saving  the  remainder. 

Approved  in  Fagan  Iron  Works  v.  Calumet  Const.  Co.,  82  N.  J.  Eq.  348, 
88  Atl.  1070|  stating  conditions  required  for  general  average;  The  Con- 
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gresSy  1  Diss.  46,  Fed.  Cas.  3099,  where  it  appeared  that  jettison  of  cai^ 
-was  unnecessary;  Delano  v.  Cargo  of  The  Gallatin,  1  Woods,  644,  Fed. 
Cas.  3751,  holding  loss  by  fire  not  subject  of  general  average ;  The  Alcona, 
9  Fed.  173,  ruling  similarly  where  vessel  was  stranded  accidentally ;  Bow- 
ling V.  Theband,  42  Fed.  797,  798,  holding  cargo  not  bound  to  contribute 
to  repairs  on  ship,  if  cargo  was  not  imperiled  by  damage  in  question; 
Shoe  V.  Low  Moor  etc.  Co.,  46  Fed.  128,  ruling  similarly  where  vessel 
stranded  unnecessarily;  British- American  Assurance  Co.  v.  Wilson,  132 
Ind.  284,  31  N.  E.  940,  where  goods  were  jettisoned  to  relieve  from  a 
general  danger  of  navigation. 

(zeneral  average.    Note,  7  Am.  Dec.  651. 

What  constitutes  a  general  average  loss.    Note,  14  E.  B.  0.  882,  384. 

Requisites  to  ship  owner's  right  to  average  contribution.    Note,  24 
B.  S.  0.  426. 

A  voluntary  stranding  of  ship,  followed  by  total  loss  of  ship,  but  with 
MYlng  of  cargo,  constitutes,  when  designed  for  common  safety,  case  of  general 
mvenge. 

Approved  in  Pacific  Mail  S.  S.  Co.  v.  Waimanalo  Sugar  Co.,  181  Fed. 
949,  104  C.  C.  A.  365,  holding  charge  for  towage  of  steamer,  which  had 
broken  rudder  in  one  harbor,  to  another  harbor  for  repairs  was  in  nature 
of  general  average  charge ;  Norwich  &  N.  T.  Transportation  Co.  v.  Insur- 
ance Co.  of  North  America,  118  Fed.  311,  applying  principle  where  leak- 
ing vessel  voluntarily  stranded  on  supposedly  sandy  bottom,  but  which 
was  of  soft  mud,  causing  vessel  to  settle;  Barnard  v.  Adams,  10  How. 
302, 13  L.  Ed.  430,  The  Star  of  Hope,  9  Wall.  232,  19  L.  Ed.  646,  Fowler 
T.  Rathbones,  12  Wall.  117,  20  L.  Ed.  284,  Eight  Hundred  Bales  of  Cotton, 
8  Blatchf.  226,  Fed.  Cas.  4319,  (affirming  3  Ben.  46,  47,  Fed.  Cas.  484^), 
Stuigess  V.  Cary,  2  Curt.  68,  Fed.  Cas.  13,572,  Rea  v.  Cutler,  1  Sprague, 
136,  137,  Fed.  Cas.  11,599,  Mutual  Ins.  Co.  v.  Cargo  of  The  George,  01c. 
S9,  Fed.  Cas.  9981  (s.  c,  01c.  163,  Fed.  Cas.  19,982),  Chrystal  v.  Flint, 
82  Fed.  478,  and  Merithew  v.  Sampson,  4  Allen,  195,  all  following  rule; 
Patten  v.  DarUng,  1  Cliff.  266,  Fed.  Cas.  10,812,  holding  where  rigging 
and  spars  are  cut  away  in  storm,  repairs  of  such  damage  belong  to  gen- 
eral average;  Sonsmith  v.  The  J.  P.  Donaldson,  21  Fed.  673,  where  tow- 
boat  casting  off  barges  in  case  of  imminent  peril  was  held  liable  to  gen- 
eral average  upon  loss  of    barges;    Heyne  v.  North  German  Lloyd,  33 
Fed.  62,  where  baggage  of  passenger  held  bound  to  contribute  for  damage 
caused  by  water  in  case  of  fire;  L'Amerique,  35  Fed.  838,  846,  but  holding 
where  cargo  is  taken  off  stranded  vessel  it  is  bound  to  contribute  only  to 
cost  of  unloading  and  not  to  cost  of  floating  vessel ;  The  Roanoke,  59  Fed. 
163, 18  U.  S.  407,  affirming  46  Fed.  298,  holding  damage  by  water  poured 
upon  cargo  to  extinguish  fire  is  subject  of  general  average;   Eammoor 
S.  S.  Co.  V.  New  Ze^tland  Ins.  Co.,  73  Fed.  872,  holding  damage  caused  to 
tog  incidental  to  floating  stranded  vessel  is  subject  of  average. 
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Distinguished  in  RaUi  v.  Troop,  157  U.'S.  394,  411,  39  L.  Ed.  747,  753, 
15  Snp.  Ct.  660,  667,  where  vessel  was  scuttled  foy  order  of  municipal 
authorities  to  prevent  spread  of  fire;  Slater  v.  Hayward  Rubber  Co.,  26 
Conn.  140,  holding,  where  goods  jettisoned  were  already  damaged  by  fire 
so  as  to  be  worthless,  remainder  of  cargo  is  not  liable  to  average;  Emery 
V.  Huntington,  109  Mass.  436,  12  Am.  Rep.  729,  holding,  where  collision 
was  inevitable,  act  of  master  in  changing  course  to  save  cargo  did  not 
make  loss  a  case  of  average. 

Consultation  between  master,  officers  and  crew,  though  in  some  cases  proper 
to  precede  voluntary  sacrifice,  is  not  necessary  to  case  of  general  average. 

Cited  in  RalU  v.  Troop,  157  U.  S.  399,  39  L.  Ed,  749,  15  Sup.  Ct.  662, 
arguendo. 

Pending  freight  contributes  and  receives  under  general  average  if  vessel  be 
totally  lost. 

Cited  in  Mutual  Ins.  Co.  v.  Cargo  of  The  George,  01c.  167,  Fed.  Cas. 
9982,  holding  in  computing  rate  of  contribution,  freight  is  to  be  taken 
at  its  gross  value;  Fitzpatrick  v.  Bales  of  Cotton,  3  Ben.  49,  Fed.  Cas. 
4843,  arguendo. 

Miscellaneons.  Cited  in  McAndrews  v.  Thatcher,  3  Wall.  374,  18  L.  Ed. 
162,  to  point  that  all  property  actually  saved  must  contribute  to  general 
average. 

18  Pet.  345-358,  10  K  Ed.  193,  MONCUBE  V.  DEBMOTT. 

If  an  original  transaction  is  void  for  usury,  a  renewed  security  is  void  also. 

Approved  in  Chicago  Lumber  Co.  v.  Bancroft,  64  Neb.  183,  89  N.  W. 
782,  holding  where  debtor  executes  note  and  mortgage  for  loan  and  at 
maturity  enters  into  usurious  contract  for  extension  of  loan  and  lender 
retains  note  and  mortgage  as  security,  lender  forfeits  all  interest  after 
making  usurious  contract;  Orr  v.  Lacy,  4  McLean,  248,  Fed.  Cas.  10,589, 
stating  rule  in  chai*ge  to  jury  in  action  where  usury  was  pleaded  as. de- 
fense; Mitchell  V.  Doggett,  1  Fla.  374,  arguendo. 

Distinguished  in  Jones  v.  Jackson,  14  Ala.  188,  under  particular  facts. 

The  bona  fide  purchaser  of  a  note  or  bond  may  take  it  at  any  rate  of  dis- 
count without  violating  laws  against  usury. 

Cited  in  Raplee  v.  Morgan,  2  Scam.  563,  holding  bona  fide  purchase  of 
note  at  greater  discount  than  legal  rate  of  interest  is  not  usurious,  if 
original  consideration  was  not  tainted  with  usury;  Durant  v.  Banta,  27 
N.  J.  L.  630,  holding  that  in  such  case  usury  in  original  transaction  must 
clearly  appear  to  bar  recovery  by  indoriiee. 

Distingqished  in  Nichols  v.  Levins,  15  Iowa,  364,  where  purchaser  of 
note  knew  of  original  usurious  consideration. 

What  transactions  are  usurious.    Note^  46  Am.  St.  Bep.  IBS. 
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On  pnrchase  of  accommodation  paper  at  discount  in  excess  of  l^^l 
rate  without  notice  of  nature  thereof  as  usury.  Note,  Ann.  Cas. 
1912D,  892. 

Purchase  of  paper  at  discount  as  usury.  Note,  43  L.  B.  A.  (N*  8.) 
221,  226. 

IS  Pet.  S69-377,  10  L.  Ed.  200,  8T0BT  v.  LIYINOfiTOK. 

No  exception  to  a  master's  report  can  be  heard  by  the  court  unless  it  was 
taMn  before  the  master  and  particularly  specifies  the  point  excepted  to. 

Approved  in  General  Fire  Extinguisher  Co.  v.  Lamar,  141  Fed.  355, 
McNamara  v.  Home  Land  &  Cattle  Co.,  105  Fed.  204,  and  Sargent  y. 
Burton,  74  Vt.  27,  52  Atl.  72,  all  following  rule;  Ptovident  Life  &  Trust 
Co.  V.  Camden  etc.  Ry.  Co.,  177  Fed.  860,  101  C.  C.  A.  68,  holding  where 
decree  was  entered  pro  confesso  defendant  was  not  entitled  to  notice  and 
hearing  on  final  decree;  Blisg^.  Anaconda  Copper  Min.  Co.,  156  Fed.  311, 
holding  it  proper  practice  for  master  to  submit  draft  of  findings  to  parties; 
Eichardson  v.  Van  Aukcto,  5  App.  D.  C.  212,  and  First  Nat.  Bank  y. 
WiUiam  B.  Trigg  Co.,  106  Va.  340,  56  S.  £.  162,  both  holding  exceptions 
mnst  be  definite  and  certain;  Haller  v.  Clark,  21  D.  C.  133,  applying  rule 
to  auditor's  report;  Neher  v.  Armijo,  11  N.  M.  83,  66  Pac.  519,  applying 
principle  to  errors  in  referee's  report;  McMicken  v.  Perin,  18  How.  510, 
15  L.  Ed.  506,  refusing  to  consider  objection  that  debt  was  not  accurately 
determined  by  master  upon  decree  of  reference;  Memphis  v.  Brown,  20 
Wall.  322,  22  K  Ed.  272,  holding,  where  party  does  not  except  to  order  of 
reference  for  an  account,  objection  cannot  be  made  after  account  taken; 
Mount  Pleasant  v.  Beckwith,  100  U.  S.  528,  25  L.  Ed.  702,  holding  decree 
of  court  finding  amount  due,  conclusive,  where  there  was  no  exception  to 
referee's  report;  Bums  v.  Rosenstein,  135  U.  S.  456,  34  L.  Ed.  195,  10 
Sup.  Ct.  819,  where  appellate  court  refused  to  consider  objection  to  master's 
report  on  issues  of  fact ;  Topliff  v.  Topliff,  145  U.  S.  173,  86  L.  Ed.  665, 
12  Sup/  Ct.  832,  holding  master's  assessment  of  damages  conclusive  where 
objection  not  taken  in  lower  court;  SheflBeld  etc.  Ry.  Co.  v.  Gordon,  151 
U.  S.  290,  SB  L.  Ed.  166,  14  Sup.  Ct.  344,  and  Greene  v.  Bishop;  1  Cliff.  192, 
194,  Fed.  Cas.  5763,  refusing  to  consider  exceptions  amounting  merely  to 
general  denial  of  master's  conclusions;  Troy  Iron  etc.  Factory  v.  Coming, 
6  Blatchf.  333,  Fed.  Cas.  14,196,  overrdling  exceptions  to  master's  final 
report  as  to  rulings  regarding  admission  of  evidence;  Fidelity  Insurance 
etc.  Co.  V.  Shenandoah  Iron  Co.,  42  Fed.  374,  citing  principal  case  as 
instance  of  practice;  Cutting  v.  Florida  Ry.  etc.  Co.,  48  Fed.  508,  where 
exceptions  were  vague  and  indefinite;  Central  Trust  Co.  v.  Wabash  etc. 
Ry.  Co.,  57  Fed.  445,  but  holding,  under  circumstances  of  case,  exceptions 
were  sufficiently  certain;  O'Reilly  v.  Brady,  28  Ala.  534,  and  Warren  v. 
Lawson,  117  Ala.  343,  23  South.  66,  holding,  where  objection  is  to  par- 
ticular part  of  report  containing  several  items,  and  is  bad  in  part,  it  may 
be  overruled  in  toto;  Pearson  v.  Darrington,  32  Ala.  238,  holding  evidence 
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given  before  master  will  be  deemed  sufficient  in  absence  of  exception  on 
ground  of  insufficiency ;  Hard  v.  Goodrich,  59  HI.  456,  refusing  to  consider 
general  exception  to  rulings  in  matters  of  account;  White  v.  Hampton,  10 
Iowa,  243,  holding  exceptions  must  be  based  upon  matters  stated  in  mas- 
ter's report;  Newcomb  v.  White,  5  N.  M.  442,  23  Pac.  673,  disregarding 
exception  merely  expressing  general  dissatisfaction  with  report;  Green  v. 
Lanier,  5  Heisk.  670,  ruling  similarly  where  exceptions  specified  items  but 
did  not  state  grounds;  Hartman  v.  Evans,  38  W.  Va.  677,  18  S.  E.  813, 
holding  presumption  is  in  favor  of  correctness  of  decision  of  commissioner 
in  chancery;  Pewabic  Mining  Co.  v.  Mason,  145  U.  S.  363,  86  L.  Ed.  737, 
12  Sup.  Ct.  891,  Celluloid  Mfg.  Co.  v.  Cellonite  Mfg.  Co.,  40  Fed.  477,  Gay 
Mfg.  Co.  v.  Camp,  65  Fed.  798,  25  U.  S.  App.  134,  Mahone  v.  Williams,  39 
Ala  225,  and  Butterfield  v.  Beardsley,  28  Mich.  423,  all  arguendo. 

Limited  in  Hatch  v.  Indianapolis  etc.  R.  R.  Co.,  11  Biss.  140,.  141,  9  Fed. 
858,  holding,  where  reference  embraces  questions  both  of  fact  and  law, 
exception  to  final  report  may  be  made  to  court. 

If  master  fails  to  report  all  the  evidence  upon  the  matter  of  an  exception 
properly  taken,  the  party  excepting  should  apply  to  the  court,  specifying  omla- 
sions  by  a  verified  statement,  and  the  court  will  require  a  further  report. 
Cited  in  Mahone  v.  Williams,  39  Ala.  223,  arguendo. 

The  twenty-eighth  rule  of  practice  In  equity  recognises  the  propriety  of 
examining  witnesses  before  a  master. 

Cited  in  White  v.  Toledo  etc.  Ry.  Co.,  79  Fed.  134,  51  U.  S.  App.  57, 
asserting  power  of  Supreme  Court  to  authorize  taking  of  oral  testimony 
by  examiners  beyond  limits  of  district  where  suit  pending. 

Rules  of  court.    Note,  41  Am.  St.  Bep.  642. 

Equity  jurisdiction  and  practice  of  Federal  courts  are  not  governed  by 
practice  in  State  courts;  where  rules  prescribed  by  Supreme  Court  do  not  apply, 
practice  of  the  High  Court  of  Chancery  in  England  is  to  be  followed.    . 

Cited  in  Gaines  v.  Relf ,  15  Pet.  15,  10  K  Ed.  644,  in  answer  to  question 
certified  from  Circuit  Court  for  Louisiana;  Northwestern  etc.  Ins.  Co.  v. 
Keith,  77  Fed.  375,  40  U.  S.  App.  706,  denying  authority  of  District  Court 
to  adopt  practice  inconsistent  with  rules  governing  Federal  courts  in  equity 
causes  generally;  dissenting  opinion  in  Barber  v.  Barber,  21  How.  604, 
16  L.  Ed.  233,  majority  asserting  jurisdiction  of  District  Court  to  enforce, 
in  equity,  decree  of  State  court  awarding  alimony. 

Adoption  by  Federal  courts  of  remedies  created  by  State  statutes. 
Note,  18  L.  R.  A.  266. 

It  Is  general  rule  that  creditor  shall  calculate  interest  to  time  when  pay- 
ment Is  made;  to  this  interest  payment  is  first  applied  and  any  excess  <«miin«hiH> 
principal. 
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Approved  in  Mclntire  v.  Pryor,  10  App.  D.  C.  443,  and  Jones,  Downs  & 
Co.  7.  Chandler,  13  N.  M.  505,  13  Ann.  Gas.  710,  85  Pac.  393,  both  following 
rule;  Bidwell  v.  George  B.  Douglas  Trading  Co.,  183  Fed.  95,  105  C.  C.  A. 
385,  holding  rule  presumed  to  have  been  applied  on  making  payment; 
In  re  Kessler  &  Cc,  171  Fed.  752,  holding  creditor  of  bankrupt  who  re- 
duced security  to  money  entitled  to  apply  it  to  interest  up  to  time  so 
reduced;  Hart  v.  Dorman,  2  Fla.  447,  50  Am.  Dec.  287,  and  Bird  v.  Lobdell, 
10  La.  Ann.  160,  holding,  if  payment  is  insufficient  to  cover  interest,  amount 
unpaid  is  not  to  be  added  to  principal  bearing  interest;  Jacobs  v.  Ballenger, 
130  Ind.  232,  16  L.  R.  A.  171,  29  N.  E.  783,  holding,  where  payment  is  not 
applied  by  either  party,  law  will  apply  it  to  payment  of  accrued  interest; 
Smith  v.  Cooper,  9  Iowa,  387,  holding  interest  to  be  forfeited  to  State  on 
account  of  usury  is  to  be  computed  on  same  basis;  Anderson  v.  Perkins, 
10  Mont.  159,  25  Pac.  93,  and  Mills  v.  Saunders,  4  Neb.  193,  ruling  simi- 
larly as  to  payments  upon  promissory  note;  Godbe  v.  Young,  1  Utah,  62, 
approving  rule  adopted  by  jury  in  applying  payments;  United  States  v. 
MeLemore,  4  How.  288,  11  K  Ed.  979,  and  Overby  v.  Fayetteville  etc. 
Assn.,  81  N.  C.  61,  both  arguendo. 

Distinguished  in  Sexton  v.  Dreyfus,  219  U.  S.  343,  66  L.  Ed.  246,  31 
Sup.  Ct.  256,  holding  secured  creditor  of  bankrupt  selling  securities  must 
apply  proceeds  to  debt  with  interest  to  date  of  petition. 

Rules  for  computing  interest.    Note,  60  Am.  Dec.  288. 

Computation  of  interest  in  ease  of  partial  payments.    Note,  18  Ann. 
Gas.  711.  ^ 

AU  persons  materially  Interested  In  a  volt  ongbt  to  be  parties  to  it,  either  as 
plaintiffs  or  defendants,  that  complete  decree  may  be  made  between  those 

Parties. 

Approved  in  Miller  v.  Wattier,  165  Fed.  362,  holding  where  plaintiff  in 
Action  to  enjoin  flooding  of  land  conveyed  land,  it  rendered  necessary  sub- 
stitution of  plaintiffs,  and  by  death  of  defendant  it  abated,  and  bill  of 
review  was  required ;  In  re  E.  T.  Kenney  Co.,  136  Fed.  455,  beneficial  inter- 
^t  of  assignors  in  net  proceeds  of  claims  assigned  to  liquidating  com- 
,    ^iie^  after  administering  trust,  not  provable  in  bankruptcy;  Godchaux 
V.  Morris,  121  Fed.  484,  holding  neither  stockholders  nor  general  creditors 
of  corporation,  without  liens,  are  necessary  parties  to  suit  to  enforce  liens 
^^  its  property;  Reed  v.  Wing,  168  Cal.  708,  144  Pac.  965,  holding  persons 
who  -^^1  not  be  concluded  by  decree  not  necessary  parties;  Landram  v. 
^ordan^  25  App.  D.  C.  300,  holding  one  who  had  right  of  dower  in  real 
estate    involved   which   accrued   subsequent   to   decree,   not   indispensable 
party;  Weightman  v.  Washington  Critic  Co.,  4  App.  D.  C.  154,  holding 
^"i^ction  for  want  of  necessary  parties  made  on  motion  for  rehearing 
*fter  appeal  must  clearly  show  indispensable  party  is  wanting;  Moore  v. 
J««miiig8, 47  W.  Va.  190,  34  S.  E.  797,  holding  in  suit  by  lessors  and  lessees 
^^  one  tract  to  enjoin  adjoining  lessees  from  trespassing  on  plaintiff's 
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premises  and  praying  for  determination  of  boundary  line,  owners  of  fee 
of  both  tracts  are  necessary  parties;  Ribon  v.  Railroad  Cos.,  16  Wall.  451, 
21  L.  Ed.  369,  dismissing  bill  by  stockholders  to  set  aside  sale,  consenting 
stockholders  not  having  been  made  parties;  Nashville  &  Decatur  R.  R.  Co. 
V.  Orr,  18  Wall.  474,  21  L.  Ed.  811,  holding  where  property  is  mortgaged 
to  several  bondholders  by  name,  no  one  bondholder  can  sue  to  foreclose 
alone  although  acting  for  others;  Florence  Sewing  Machine  Co.  v.  Singer 
Mfg.  Co.,  8  Blatchf,  127,  Fed.  Cas.  4884,  dismissing  bill  where  controversy 
between  two  corporations  could  not  be  settled  without  concluding  rights 
of  corporation  beyond  jurisdiction,  and  Myers  v.  Dorr,  13  Blatchf.  28, 
Fed.  Cas.  9988,  is  to  same  effect ;  The  Hudson,  15  Fed.  171,  holding,  where 
several  vesselp  were  involved  in  collision,  they  should  all  be  proceeded 
against  in  order  to  avoid  multiplicity  of  suits;  Golden  v.  Bruning,  72  Fed. 
4,  holding,  in  action  against  partnership  for  accounting,  trustee  to  whom 
partnership  had  conveyed  property  was  necessary  party;  Board  of  Super- 
visors V.  Mineral  Point  R.  R.,  24  Wis.  134,  arguendo. 

Distinguished  in  Vetterlein  v.  Barnes,  124  U.  S.  172,  31  L.  Ed.  401,  8  Sup. 
Ct.  422,  holding  rule  inapplicable  because  of  peculiar  relation  of  trustee  to 
beneficiary  in  that  case. 

Objection,  because  of  misjoinder  of  parties,  must  be  taken  by  demurrer  or 
answer;  it  is  too  late  to  urge  it  at  the  hearing. 

Approved  in  York  v.  Tyler,  21  D.  C.  271,  and  Ohio  Oil  Co.  v.  Daughetee^ 
240  111.  369,  36  L.  R.  A.  (N.  S.)  1108,  88  N.  E.  820,  both  following  rule; 
Buckingham  v.  Estes,  128  Fed.  586,  holding  where  suit  was  brought  by 
married  woman  against  her  husband  and  his  trustee  in  bankruptcy  to  enforce 
resulting  trust  of  land  standing  in  his  name,  objection  that  judgment  in  her 
favor  was  erroneous,  because  no  decree  pro  conf esso  could  be  taken  against 
husband  for  failure  to  answer,  cannot  be  made  for  first  time  on  appeal; 
Yates  V.  Continental  Ins.  Co.,  207  111.  515,  69  N.  E.  780,  holding  exceptions 
to  amended  answer  on  ground  that  defendant  does  not  set  up  any  matter 
constituting  defense  are  in  nature  of  special  demurrer;  C^rey  v.  Brown,  92 
U.  S.  173,  23  L.  Ed.  470,  and  Clayton  v.  Henley,  32  Gratt.  75,  holding  want 
of  necessary  parties  cannot  be  urged  for  first  time  in  appellate  court; 
Potter  V.  Wilson,  19  Fed.  Cas.  1196,  overruling  objection  to  nonjoinder  of 
unnecessary  parties. 

A  decree  in  relation  to  the  subject  matter  of  litigation  may  be  made  without 
concluding  the  interest  of  person  who  is  not  made  party. 

Cited  in  Carey  v.  Brown,  92  U.  S.  172,  23  L.  Ed.  47p,  holding  cestuis  que 
trust  not  necessary  parties  to  suit  by  trustee  to  recover  trust  property  j 
Robertshaw  v.  Hanway,  52  Miss.  717,  holding  administrator  of  deceased 
party  not  necessary  party  to  suit  by  surviving  partner  to  subject  firm 
assets;  Smith  v.  Ford,  48  Wis.  145,  2  N.  W.  150,  holding,  in  suit  to  set 
aside  trust  deed,  trustee  is  not  necessary  party,  fraud  being  charged  only 
against  grantee  and  cestui  que  trust;  Marsh  v.  Whitmore,  1  Hask.  405, 
Fed.  Cas.  9122,  arguendo. 
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Miseellaneoiis.  Cited  in  Western  Pocahontas  Corp.  v.  Aeord,  178  Fed. 
845,  to  point  that  decision  recognizes  authority  of  court  of  equity  to 
enforce  decree  by  fieri  facias;  Brown  v.  Fletcher,  140  Fed.  648,  where 
cause  of  action  involved  in  suit  in  equity  has  passed  by  assignment  or 
devise  from  estate  of  deceased  complainant  to  another  suit  cannot  be 
revived;  Ex  parte  Marks,  136  Fed.  170,  69  C.  C.  A.  80,  where  mandate, 
after  appeal,  directed  trial  court  to  take  such  further  proceedings  as 
according  to  right  and  law  ought  to  be  had,  court  could,  on  ascertaining 
mistake  in  computation  of  judgment,  correct  error;  Baltimore  Building  & 
Loan  Assn.  v.  Alde'rson,  99  Fed.  492,  to  point  that  mandate  is  to  be  inter- 
preted according  to  subject  matter  to  which  it  has  been  applied;  Jones  v. 
McMasters,  20  How.  22,  15  L.  Ed.  811,  and  The  Sabine,  4  Woods,  86,  50 
Fed.  217,  erroneously;  also  in  Chicago,  R.  I.  &  P.  R.  R.  Co.  v.  Howard, 
7  Wall.  415,  19  L.  Ed.  122,  to  point  that  persons  need  not  be  made  parties 
whose  interests  are  fully  represented  by  parties  before  court;  Supervisors 
V.  Kennicott,  94  U.  S.  499,  24  L.  Ed.  260,  not  in  point;  Metcalf  v.  Water- 
town,  68  Fed.  861,  34  U.  S.  App.  107,  to  point  that  where  judgment  or 
decree,  in  case  upon  mandate  of  appellate  court,  determines  matters  not 
covered  thereby,  it  is  subject  to  review;  dissenting  opinion  in  Ex  parte 
Crittenden,  10  Ark.  373,  application  not  apparent;  Gamble  v.  Gibson,  10 
Mo.  App.  335,  to  point  that  in  interpreting  mandate  of  appellate  court, 
its  opinion  may  be  considered. 

13  Pet.  378-380, 10  X.  Ed.  209,  WILCOZ  v.  BfUNT. 

Federal  conrt^  will  not  follow  roles  of  practice  of  the  State  courts  unless 
tbey  bave  been  adopted  as  part  of  tbe  Federal  practice. 

Cited  in  Suydam  v.  Ewing,  2  Blatchf.  362,  Fed.  Cas.  13,655,  refusing  to 
follow  State  law  requiring  actions  to  be  brought  in  the  name  of  the  real 
party  in  interest,  such  law  not  having  been  adopted  by  Federal  court. 

Distinguished  in  Phillips  v.  Preston,  5  How.  289,  12  L.  Ed.  157,  under 
construction  of  rule  adopting  practice  of  State  court. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be  fol- 
lowed in  actions  originating  in,  or  removed  to,  Federal  courts.  Note, 
40  L.  R.  A.  (N.  S.)  451. 

Where,  under  Louisiana  law,  it  is  presumed  that  subscribing  witness  to 
contract,  executed  in  another  State,  resided  at  place  where  contract  was  made, 
same  presumption  will  be  applied  by  Federal  court,  sitting  in  that  State. 

Cited  in  Bucher  v.  Cheshire  R.  R.,  125  U.  S.  583,  31  L.  Ed.  798,  8  Sup. 
Ct.  978,  holding  Federal  courts  will  adopt  rules  of  evidence  established 
by  decision  of  higher  court  in  a  State. 

The  validity  and  interpretation  of  contracts  are  to  be  governed  by  the  laws 
of  tlie  place  where  they  are  made. 
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Approved  in  Frank  v.  Hirsh,  3  App.  D.  C.  494,  applying  rale  in  action 
by  wife  as  sole  plaintiff  in  suit  on  loan  contract  made  by  her  in  State  where 
wife  conld  sue  alone ;  Willard  v.  Wood,  1  App.  D.  C  59,  holding  limitation 
statutes  of  District  of  Columbia  applied  to  action  on  contract  which  was 
specialty  where  made  but  simple  contract  in  district;  Pritchard  v.  Norton, 
106  U.  S.  134,  27  L.  Ed.  107,  1  Sup.  Ct.  109,  holding  question  as  to  suffi- 
ciency of  consideration  in  bond  is  determinable  by  lex  loci  contractus; 
Green  v.  Collins,  3  Cliff.  499,  Fed.  Cas.  5765,  Smith  v.  Godfrey,  28  N.  H. 
381,  61  Am.  Dec.  618,  and  Hill  v.  Spear,  50  N.  H.  262,  9  Am.  Bep.  208, 
enforcing  contract  valid  where  made,  although  such  contract  would  be 
void  if  made  where  suit  brought;  Cox  v.  Adams,  2  Ga.  162,  holding  lex 
loci  contractus  determines  whether  person  to  whom  note  is  transferred  by 
delivery  is  guarantor  or  indorser. 

Distinguished  in  Buckner  v.  Watt,  19  La.  217,  S6  Am.  Dec.  672,  holding 
one  State  will  not  enforce  contract  contrary  to  its  own  policy. 

Bemedy  for  enforcement  of  contract  is  applied  accordiag  to  laws  of  place 
-where  suit  Is  brought. 

Approved  in  Supreme  Lodge,  Knights  of  Pythias  v.  Meyer,  198  U.  S. 
517,  49  L.  Ed.  1149,  25  Sup.  Ct.  754,  applying  rule  to  question  as  to  exist- 
ence of  relation  of  physician  and  patient  so  as  to  exclude  former's  testi- 
mony; Chicago,  Rock  Island  etc.  Ry.  v.  Sturm,  174  U.  S.  718,  48  L.  £d. 
1147,  19  Sup.  Ct.  800,  holding  exemption  laws  not  part  of  contract,  but 
part  of  remedy  and  governed  by  lex  fori ;  Gibson  v.  Bellingham  etc.  Ry. 
Co.,  213  Fed.  491,  holding  Superior  Court  of  Washington  could  entertain 
suit  under  Employers'  Liability  Act  under  rules  of  State  procedure;  Clark 
V.  Eltinge,  38  Wash.  383,  107  Am.  St.  Bep.  868,  80  Pac.  559,  married 
woman  as  debtor  is  entitled  only  to  those  exemptions  provided  by  statutes 
of  State  of  her  residence  and  of  place  of  suit ;  Willard  v.  Wood,  136  U.  S. 
313,  34  L.  Ed.  213,  10  Sup.  Ct.  832,  holding  lex  fori  determines  mode  in 
which  remedy  of  mortgagee  is  to  be  enforced  against  grantee  of  mortgagor, 
who  covenanted  to  satisfy  mortgage  debt;  Munos  v.  Southern  Pac.  Co.,  51 
Te^.  190,  2 .  U.  S.  App.  222,  holding,  in  action  to  recover  for  injuries 
received  in  another  State,  statute  of  limitations  of  forum  governs;  North 
Alabama  Development  Co.  v.  Orman,  55  Fed.  20,  13  U.  S.  App.  215,  holding 
law  of  forum  is  to  determine  whether  remedy  is  in  equity  or  at  law; 
Shaffer  v.  Bolander,  4  G.  Greene,  202,  as  to  proceedings  at  execution  sale ; 
dissenting  opinion  in  Scobey  v.  Gibson,  17  Ind.  580,  Thomas  v.  American 
etc.  Mortgage  Co.,' 47  Fed.  554,  12  L.  B.  A.  686,  and  Builook  v.  Bullock, 
51  N.  J.  Eq.  451,  27  Atl.  438,  all  arguendo. 

Law  covering  admissibility  of  evidence.    Note,  Ann.  Oas   1916B,  846, 
846. 

Violation  of  a  contract  hy  the  plaintiff  cannot  be  set  up  by  the  defendant 
«t  the  trial  unless  It  Is  averred  In  the  answer. 

Cited  in  Hackney  v.  Butts,  41  Ark.  400,  ruling  similarly  in  action  for 
breach  of  contract  to  convey  land. 
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JCiseellaneoiis.  Cited  in  Western  Union  Tel.  Co.  v.  Beale^  56  Neb.  418 
(see  76  N.  W.  904),  holding  telegraph  company  liable  for  damages  bus- 
tsined  by  reason  of  failure  to  correctly  transmit  and  deliver  message  re- 
ceived by  it,  notwithstanding  agreement  printed  on  blanks  to  contrary; 
New  Jersey  Steam  Nav.  Co.  v.  Merchants'  Bank,  6  How.  421,  12  L.  Ed.  498, 
as  instance  where  contract  in  suit  had  been  made  with  reference  to  laws 
of  place  where  it  was  performable. 

13  Pet.  381-386,  10  !■.  Ed.  210,  LUPTON  Y.  JANNET. 

Ex  parte  settlements  In  an  Orphans'  Ooort  axe  prima  facte  evidence  of  tbelr 
own  verity  and  correctneas. 

Cited  in  West  v.  Smith,  8  How.  412,  12  J/.  Ed.  1135,  holding  judgment 
of  Orphans'  Court  not  impeachable  in  collateral  proceeding;  Hari^er  v. 
Archer,  9  Smedes  &  M.  74,  holding  burden  of  impeaching  partial  account 
of  executor  is  on  party  alleging  error. 

Criticised  in  PuUiam  v.  PuUiam,  10  Fed.  29,  30,  65,  Fed.  Cas.  11,463a, 
in  holding  State  statute  providing  that  settlements  made  in  County  Courts 
shall  be  prima  facie  evidence  in  favor  of  accounting  party,  cannot  restrict 
jurisdiction  of  Federal  courts. 

In  order  to  impeach  settlement  of  accounts,  made  in  Orphans'  Court,  suit 
must  be  brought  within  reasonable  time  at  furthest,  within  period  prescribed 
by  statute  for  actions  at  law  upon  matters  of  account,  or  some  reason  must 
be  tssLgned  for  delay. 

*     Approved  in  Plant  v.  Fittro,  65  W.  Va.  150,  63  S.  E.  769,  holding  where 
ward  knew  of  guardian's  settlements  at  majority  and  did  not  question 
them  he  was  not  entitled  after  nine  years'  delay  to  sue  to  surcharge  ac- 
count ;  dissenting  opinion  in  Roush  v.  Grifl&th,  65  W.  Va.  765,  65  S.  E.  174, 
majority  holding  ward  not  barred  by  delay  of  fourteen  years  after  major- 
ity; Akins  V.  Hill,  7  Ga.  582,  where  suit  was  not  brought  until  nineteen 
years  after  accounts  passed  and  there  was  no  allegation  of  fraud  or  excuse 
for  delay;  Coles  v.  Vanneman,  51  N.  J.  Eq.  329,  18  Atl.  471,  holding 
acquiescence  of  family  of  intestate  in  transaction  involving  surrender  of 
mortgage  precluded  them  from  alleging  his  incapacity  by  suit  after  his 
death;  Bland  v.  Stewart,  35  W.  Va.  523, 14  S.  E.  216,  refusing  to  surcharge 
account  ten  years  after  its  confirmation;  Sharpe  v.  Rockwood,  78  Va.  30, 
31,  32,  arguendo. 

Distinguished  in  PulUam  v.  PuUiam,  10  Fed.  26,  27,  Fed.  Cas.  11,463a, 
tinder  facts. 

Denied  in  Leake  v.  Leake,  76  Va.  801.    But  see  Sharpe  v.  Rockwood,  78 
Va.  30,  31,  32,  where  the  two  cases  are  compared  and  explained. 

Lapse  of  time  as  barring  right  to  compel  accounting  by  personal  rep- 
resentative.   Note,  15  Ann.  Oas.  483. 

When  limitations  begin  to  run  in  case  of  fraud  or  concealment.  Note, 
16  E.  B.  0.  261. 
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18  Pet.  387-403,  10  I^  Ed.  213,  NEW  ENaiaAND  IN&  CX>.  T.  THE  BBIO 
8ABAH  ANN. 

A  sale,  hj  the  master,  of  a  stranded  vessel,  made  In  good  faith,  from  neces- 
sity, is  vaUd. 

Approved  in  May  v.  Hurley,  77  N.  J.  L.  613,  184  Am.  St.  Rep.  796,  18 
Ann.  Gas.  874,  71  Atl.  913,  holding  master  not  entitled  to  find  owners  in 
I>erson  when  they  had  agent  in  port;  The  Lucinda  Snow,  Abb.  Adm.  312, 
313,  315,  316,  Fed.  Cas.  8591,  affirming  sale  of  stranded  vessel;  The  Amelic, 
6  Wall.  26,  18  L.  Ed.  808  (affirming  2  Cliff.  443,  Fed.  Cas.  4838),  asserting 
power  of  master  to  sell  vessel  if  she  is  unseaworthy  and  he  cannot  obtain 
credit  to  repair  her;  The  Barque  Herald,  8  Ben.  411,  Fed.  Cas.  6393,  to 
sell  vessel,  if  in  such  condition  as  to  render  repairs  impossible;  Jones  v. 
The  Richmond,  13  Fed.  Cas.  1010,  holding  power  of  master  extends  to 
Bale  of  cargo  in  case  of  his  inability  to  save  it. 

When  master  of  ship  may  sell  the  goods  of  shippers.    Note,  25  Am. 
Dec.  616. 

Master's  power  to  sell  his  vessel.    Note,  63  Am.  Dec.  638,  639. 

Good  faith  necessary  in  case  of  a  sale  by  the  master  Includes,  not  only  tlie 
exercise  of  his  best  'discretion,  but  the  acquisition  of  the  best  local  Information 
obtainable  bearing  on  the  emergency,  and  the  previous  employment  of  all  means 
at  hand  to  float  the  vessel. 

Approved  in  The  Styria,  Scopinich,  Claimant  v.  Morgan,  186  U.  S.  9^ 
46  L.  Ed.  1033,  22  Sup.  Ct.  734,  holding  discharge  and  warehousing  aW 
intermediate  port  of  sulphur  bound  to  American  port  and  which  had  become 
contraband  of  war  by  Spanish  proclamation  without  waiting  for  result 
of  rumored  eiforts  to  induce  Spain  to  exempt  sulphur  was  reasonable  exer- 
cise of  discretion  by  master;  The  Kronprinzessin  Cecilie,  228  Fed.  957, 
holdins:  master  justified  under  facts  in  returning  to  port  on  outbreak  of 
war;  The  Yarkand,  120  Fed.  893  (affirming  117  Fed.  342),  holding  where 
on  recommendation  of  surveyors  master  sold  stranded  vessel,  and  purchaser 
floated  her,  insurers  to  whom  she  had  teen  abandoned  could  not  recover 
possession ;  The  Julia  Blake,  107  U.  S.  427,  27  L.  Ed.  599,  2  Sup.  Ct.  699, 
holding  burden  of  proof  is  on  lenders  to  show  necessity  for  master  to 
execute  bottomry  bond;  Copeland  v.  Phoenix  Ins.  Co.,  Woolw.  283,  Fed. 
Cas.  3210,  holding  owner's  right  to  abandon  vessel  lost  by  act  of  master, 
in  deserting  vessel  when  not  in  imminent  danger;  The  Joseph  Oteri,  Jr., 
66  Fed.  583,  30  U.  S.  App.  1,  holding  master  did  not  show  good  faith 
when,  being  denied  admission  to  port  of  destination,  he  proceeded  to  an- 
other port  and  sold  cargo  at  grossly  inadequate  price,  instead  of  returning 
to  home  port ;  Harper  v.  Corson,  20  N.  J.  L.  676,  holding  sale  void  where 
it  appeared  that  necessity  did  not  exist. 

Mere  fact  that  it  happened  that  vessel  was  relieved  at  small  cost  will  not 
disprove  the  necessity  for  sale,  or  competency  of  master  or  of  his  adviaenk 
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Approved  in  The  Raleigh,  37  Fed.  126  (aflfirming  32  Fed.  636),  follow- 
ing role. 

Power  of  master  to  sell  Is  not  limited  to  cases  of  necessity  in  foreign 
countries;  nor  is  lie  obliged  to  first  give  notice  to  the  owners,  if  circumstances 
vill  not  admit  of  the  necessary  delay. 

Cited  in  Pike  v.  Balch,  38  Mc.  309,  310,  61  Am.  Dec.  252,  253,  holding 
it  to  be  for  jury  to  determine  whether  master  exercised  due  diligence; 
Gates  V.  Thompson,  57  Me.  444,  99  Am.  Dec.  784,  holding  sale  void  if 
owners  could  have  been  notified  in  time  to  act;  Moore  v.  Hill,  38  Fed.  334, 
and  Butler  v.  Murray,  30  N.  Y.  99,  86  Am.  Dec.  358,  both  arguendo. 

Miscellaneous.  Cited  in  Ward  v.  Peck,  18  How.  268,  15  L.  Ed.  384,  and 
Grigg  V.  The  Clarissa  Ann,  2  Hughes,  91,  Fed.  Cas.  5826,  as  instance  where 
admiralty  court  asserted  jurisdiction  in  petitory  suit. 

IS  Pet  404-408,  10  I..  Ed.  221,  EX  PARTE  WHITNET. 

Mandamus  is  not  appropriate  remedy  for  orders  made  in  an  equity  cause 
in  Louisiana  by  judge  who  refuses  to  proceed  according  to  equity  practice  as 
prescribed  by  Supreme  Court;  only  remedy  is  by  appeal  after  final  decree. 

Approved  in  Kimberlin  v.  Commission  to  Five  Civilized  Tribes,  104  Fed. 
655,  holding  mandamus  does  not  lie  to  correct  errors  of  commission  to  five 
civilized  tribes  since  it  exercises  judicial  functions;  Ex  parte  Hurt,  157 
Ala.  374,  47  South.  266,  holding  mandamus  did  not  lie  to  compel  court  to 
annul  interlocutory  decree  in  probate;  Automatic  Weighing  Mach.  Co.  v. 
Carter,  95  Ark.  120,  128  S.  W.  558,  holding  where  cause  was  transferred  to 
chancery  on  ground  answer  stated  equitable  defense,  mandamus  did  not 
lie  to  compel  retransf er  on  ground  that  defense  was  not  equitable ;  Horton 
V.  Gill,  5  Ind.  Ter.  195,  82  S.  W.  718,  holding  writ  did  not  lie  to  compel 
transfer  of  cause  from  law  to  equity  docket;  Gaines  v.  Relf,  15  Pet.  16, 
10  L.  Ed.  644,  a  case  involving  same  facts  and  parties ;  Ex  parte  Railway 
Co.,  101  U.  S.  720,  25  L.  Ed.  875,  and  Union  Colony  v.  Elliott,  5  Colo.  376, 
refusing  writ  to  correct  decree  of  lower  court  in  matter  purely  discre- 
tionary; Ex  parte  Perry,  102  U.  S.  186,  26  L.  Ed.  44,  and  United  States 
V.  Judges,  85  Fed.  180,  56  U.  S.  App.  37,  refusing  mandamus  to  compel 
court  to  reverse  decision  made  in  exercise  of  jurisdiction ;  American  Con- 
struction  Co.  v.  Jacksonville  Ry.,  148  U.  S.  379,  37  L.  Ed.  489,  13  Sup.  Ct. 
761,  refusing  mandamus  to  review  a  decree  made  on  appeal  from  an  inter- 
locutory order;  Hough  v.  Western  Transportation  Co.,  1  Biss.  429,  Fed. 
Cas.  6724,  refusing  mandamus  to  compel  removal  of  cause  from  State  court ; 
Indiana  y.  Lake  Erie  etc.  R.  R.,  83  Fed.  288,  to  point  that  mandamus  will 
not  lie  where  party  has  different  legal  remedy ;  McMillen  v.  Smith,  26  Ark, 
614,  holding  writ  will  not  issue  to  compel  court  to  grant  injunction ;  State 
ex  rel.  v.  Judge,  33  La.  Ann.  270,  holding  decree  of  court  appointing  tutor 
reversible  only  on  appeal ;  Smyth  v.  Titcomh,  31  Me.  280,  holding  mandamus 
^not  lie  to  determine  constitutionality  of  law  applied  by  inferior  court; 
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Detroit  Ti^  etc.  Co.  v.  Gartner,  76  Mich.  380,  42  N.  W.  975,  refusing  man- 
dt'.mus  to  compel  lower  court  to  grant  new  trial;  State  ex  rel.  Boeckler  v. 
Thayer,  10  Mo.  App.  542,  denying  mandamus  to  compel  trial  judge  to  per- 
mit filing  of  pleading;  People  ex  rel.  Doughty  v.  Judges,  20  Wend.  661, 
denying  mandamus  to  compel  judge  to  reverse  decision  quashing  appeal; 
.   Holmes  v.  Jennison,  14  Pet.  629,  630,  10  L.  Ed.  628,  629,  arguendo. 

Distinguished  in  Barber  Asphalt  etc.  Co.  v.  Morris,  132  Fed.  956,  67 
L.  E.  A.  761,  66  C.  C.  A.  55,  granting  mandamus  to  compel  Circuit  Court 
to  vacate  order  staying  proceedings  pending  determination  of  State  court 
appeals. 

Adoption  by  Federal  courts  of  remedies  created  by  Stat^  statutes. 
Note,  18  L.  B.  A.  266. 

Evidence  to  establish  lost  or  destroyed  wills.    Note,  38  L.  R.  A.  445,* 
461. 

Miscellaneous.  Cited  in  Davis  v.  Oaines,  104  IT.  S.  406,  26  L.  Ed.  764, 
as  being  one  of  a  series  of  cases  involving  the  same  facts  and  parties. 

13  Pet.  400^14,  10  K  Ed.  223,  EMEBSOITS  HEIBS  Y.  HAIiL. 

Claim  having  no  foundation  in  law,  but  depending  entirely  upon  generoaity 
of  government  cannot  be  assigned;  and  amount  paid  under  such  claim  la  not 
liable  for  claimant's  debts. 

Approved  in  Holt  v.  Thurman,  111  Ky.  91,  63  S.  W.  282,  holding  assign- 
ment by  city  prosecuting  attorney  of  salary  to  be  earned  in  future  is  void 
as  ligainst  public  policy;  Kingsbury  v.  Mattocks,  81  Me.  317,  3  L.  B.  A. 
464,  17  Atl.  127,  Brooks  v.  ^hrens,  68  Md.  226,  12  Atl.  24,  Heard  v. 
Sturgis,  146  Mass.  551,  16  N.  E.  442,  and  Taft  v.  Marsily,  120  N.  Y.  478, 
484,  24  N.  E.  927,  929,  all  holding  assignees  in  bankruptcy  not  entitled 
to  money  due  claimant  under  Alabama  claims  act;  Blague  v.  Balch,  162 
U.  S.  458,  459,  462,  40  L.  Ed.  1036,  1088,  16  Sup.  Ct.  856,  857,  858,  con- 
struing act  of  Congress  providing  that  certain  claims  shall  be  allowed  to 
claimants'  heir  instead  of  to  assignees  in  bankruptcy;  Seely  v.  State,  12 
Ohio,  525,  arguendo. 

Distinguished  in  United  States  v.  Borcherling,  185  U.  S.  232,  46  L.  Ed. 
888,  22  Sup.  Ct.  611,  holding  payment  to  creditor  of  United  States  by 
Secretary  of  Interior,  after  due  notice  of  the  appointment  by  equity  court 
of  State  where  creditor  was  domiciled  and  personally  served  with  pro- 
cess, of  receiver  of  such  creditor's  personal  property  for  payment  of 
unsatisfied  judgment  against  him,  is  no  defense  to  claim  by  receiver  to 
recover  amount  of  claim  from  United  States;  Milnor  v.  Metz,  16  Pet.  225, 
10  L.  Ed.  945,  holding  assignee  in  bankruptcy  entitled  to  proceeds  of  such 
claim  due  from  government  to  bankrupt;  Briggs  v.  Walker,  171  U.  S.  472, 
48  L.  Ed.  26,  19  Sup.  Ct.  3,  and  Price  v.  Forrest,  173  U.  S.  425,  427,  428, 
429,  48  L.  Ed.  754,  755,  756,  19  Sup.  Ct.  439,  440,  441,  (aflarming  54  N:  J. 
Eq.  683,  35  Atl.  1081),  where  payment  in  question  was  held  not  gratu- 
itouS|  but  founded  on  legal  qlaim;  dissenting  opinion  in  Heard  v.  Sturgis, 
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146  Mass.  557,  16  N.  E.  445,  majority  applying  rule  in  regard  to  Alabama 

claims.      • 

Creditors  have  no  claim  upon  fond  ordered  to  be  paid  to  deceased  ciuitoms 
officer's  remresentatiYes,  but  to  whlcb  he  bad  no  legal  claim,  by  private  act  of 
Congress.  "^ 

Approved  in  Wolfe  v.  Wolfe,  164  Mo.  App.  224,  134  S.  W.  34,  holding 
pension  paid  to  widow  of  mail  clerk  killed  on  duty  was  exempt;  United 
States  V.  Foreman,  5  Okl.  263,  48  Pac.  9.7,  one  suing  government  for  re- 
coveiy  of  money  paid  for  land  on  which  erroneous  entry  was  canceled 
need  not  show  surrender  of  duplicate  certificate  to  Secretary  of  Interior 
nor  relinquishment  of  all  claims  to  land. 

Distinguished  in  In  re  Ghazal,  163  Fed.  603,  pending  determination  of 
question  of  insolvency  court  could  not  direct  Secretary  of  Treasury  to 
pay  over  to  alleged  insolvent  moneys  awarded  him  on  claims  for  giving 
information  of  smuggled  goods;  Nutt  v.  Forsythe,  84  Miss.  219,  36  South. 
248,  where  Congress  appropriated  a  sum  of  money  to  the  administrator 
of  a  decedent  in  payment  of  a  claim  of  the  decedent  against  the  United 
States,  the  representatives  of  deceased  heirs  are  entitled  to  share  with 
living  heirs  in  the  distribution  thereof. 

Miscellaneous.-  Cited  in  United  States  v.  Realty  Co.,  163  U.  S.  441,  41 
L.  Bd.  220,  16  Sup.  Ct.  1126,  as  instance  where  Supreme  Court  recognized 
power  of  Congress  to  pay  claim  founded  on  moral  obligation  alone. 

13  Pet  415-422,  10  K  Ed.  226,  WILLIAMS  V.  SUFFOLK  INS  00. 

Kecognitlon  of  sovereignty  is  a  political  and  not  a  Judicial  function,  and 
file  President  having  denied  Jurisdiction  of  Buenos  Ayres  over  the  Falklands, 
tlie  courts  are  bonnd  thereby. 

Approved  in  Tartar  Chemical  Co.  v.  United  States,  116  Fed.  730,  hold- 
ing in  determining  whether  Algeria  is    part    of    France,    within    scope 
of  reciprocity  proclamation  of  1898,  or  merely  a  colony,  statements  of 
French  diplomatic  corps  in  this  country  that  it  is  are  conclusive;  In  re 
McConaughy,  106  Minn.  415,  119  N.  W.  417,  in  discussing  distinction  be- 
tween political  and  judicial  questions;  White  v.  Hart,  13  Wall.  649,  20 
L  Bd.  687,  holding  courts  concluded  by  action  of  Congress  in  accepting 
Constitution  offered  by  insurrectionary  State  after  reconstruction;  Phil- 
lips v.  Payne,  92  U.  S.  132,  23  L.  Ed.  649,  holding,  Congress  having  con- 
firmed title  of  Virginia  to  county  of  Alexandria,  courts  were  bound  by 
its  act;  Jones  v.  United  States,  137  U.  S.  212,  213,  214,  221,  34  L.  Ed.  696, 
699,  11  Sup.  Ct.  84,  87,  holding  President  having  asserted  sovereignty 
of  United  States  over  a  g^ano  island,  courts  are  bound  to  take  judicial 
notice  of  that  fact ;  In  re  Cooper,  143  U.  S.  503,  36  L.  Ed.  242,  12  Sup. 
Ct.  460,  holding  in  case  of  seizure  by  United  States  in  waters,  jurisdic- 
tion over  which  Great  Britain  disputes,  courts  must  assume  jurisdiction 
of  former;  United  States  v.  Tropic  Wind,  28  Fed.  Cas.  219,  holding  Presi- 
dent having  declared  blockade^  courts  were  bound  to  recognize  it  until 


13  Pet.  423-436  NOTES  ON  U.  S.  REPORTS.  440 

raised  by  him;  The  James  G.  Swan,  50  Fed.  Ill,  holding  courts  bound 
to  decree  forfeiture  of  vessel  seized  for  violation  of  laws  in  waters  claimed 
by  United  States;  Morancy  v.  Ford,  2  La.  Ann.  302,  refusing  to  recognize 
validity  of  patent  which  had  not  been  passed  upon  by  register  of  land 
office;  dissenting  opinion,  Koehler  v.  Hill,  6(^Iowa,  659,  15  N.  W.  637, 
majority  asserting  power  of  courts  to  determine  regularity  of  constitu- 
tional amendment;  dissenting  opinion,  In  re  Gunn,  50  Kan.  224,  231,  232, 
19  L.  R.  A.  5S9,  542,  32  Pac.  951,  954,  majority  asserting  authority  to 
review  action  of  State  legislature;  dissenting  opinion  in  Luther  v.  Bor- 
den, 7  How.  56,  57,  12  L.  Ed.  606,  concurs  with  majority  in  recognizing 
the  general  rule. 

Distinguished  in  Koehler  v.  Hill,  60  Iowa,  611,  15  N.  W.  613,  asserting 
power  of  courts  to  determine  regularity  of  constitutional  amendment 
passed  by  majority  of  electors. 

Miscellaneous.  Cited  in  Natchez  Ins.  Co.  v.  Stanton,  2  Smedcs  &  M. 
382,  41  Am.  Dec.  600,  to  point  that  barratry  must,  in  order  to  bind  insur- 
ance company,  be  comprehended  in  express  stipulation. 

13  Pet.  428-436,  10  L.  Ed.  229,  ANTHONY  v.  BUTLEB. 

One  partner  cannot  bind  his  copartner  by  deed,  although  he  may  dispose  of 
the  personal  property  of  the  firm. 

Approved  in  Runner  v.  Wpitke,  2  Alaska,  395,  realty  held  by  mer- 
cantile firm  cannot  be  sold  by  one  partner  without  written  authority. 

Persons  assuming  to  act  as  a  corporation  without  authority  of  law  will  be 
Uahle  as  copartners  on  obligations  contracted  by  them. 

Approved  in  Brown  v.  Frederick  J.  Quinby  Co.,  204  Mass.  212,  90  N.  E. 
587,  arguendo;  Central  Bank  v.  Walker,  66  N.  Y.  430,  but  holding  where 
general  agent  of  corporation  executes  note  in  name  of  corporation,  after 
its  dissolution,  stockholders  are  not  bonnd. 

The  seal  of  one  partner  to  a  deed  with  the  assent  of  his  copartner  wlU  bind 
the  firm. 

Cited  in  dissenting  opinion  in  Kirby  v.  Ingersoll,  1  Doug.  (Mich.)  501, 
arguing  that  deed  of  assignment  for  benefit  of  creditors,  executed  by  one 
partner,  should  be  held  valid,  in  absence  of  fraud. 

It  Is  sufficient  If  a  mortgage  embracing  both  real  and  personal  property  be 
recorded  In  the  book  of  records  of  real  estate. 

Approved  in  William  First  Co.  v.  South  Carolina  Loan  etc.  Trust  Co., 
322  Fed.  577  (affirming  In  re  Goldville  Mfg.  Co.,  118  Fed.  897),  and 
Faxon  v.  Ridge,  87  Mo.  App.  307,-  both  following  rule;  Jennings  v. 
Sparkman,  39  Mo.  App.  669,  holding  where  mortgage  conveys  leasehold 
interest  in  lands  and  personalty,  it  may  be  recorded  with  real  estate  rec- 
ords where  land  lies. 

The  effect  of  the  defective  recording  of  legal  instrument  upon  the 
rights  of  third  persons.    Note,  96  Am.  St.  Bep.  40L 
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IS  Pet  436-468, 10  L.  Ed.  236,  BAOKELL  v.  BBODEBIOS. 

Executor  can  be  mdmitted  to  defend  an  action  of  ejectment  only  in  case  he 
b  a  derlsee;  in  sadi  case  a  Jndi^ent  against  liim  for  costs,  de  bonis  propriis,  is 

Cited  in  Burdyne  t.  Mackay,  7  Mo.  377,  denying  right  of  executor  to 
maintain  ejectment  for  land  of  which  testator  died  seised. 

Under  act  of  1816,  for  relief  o|  sufferers  liy  earthquakes  in  county  of  New 
Madrid,  land  located  is  not  deemed  to  be  appropriated  until  surrey  Is  returned. 

Approved  in  Barry  v.  Gamble,  3  How.  51,  11  L.  Ed.  488,  Lessieur  v» 
Price,  12  How.  75,  13  L.  Ed.  899,  Hale  v.  Gaines,  22  How.  159,  16  L.  Ed. 
269  (affirming  s.  c,  16  Ark.  25),  Rector  ▼.  Ashley,  6  Wall.  149,  18  L.  Ed. 
734  (affirming  20  Ark.  368,  369),  Hot  Springs  Cases,  92  U.  S.  713,  23 
L.  Ed.  696,  Rector  v.  Gaines^  19  Ark.  85,  Gaines  v.  Hale,  26  Ark.  188^ 
Cabanne  v.  Lindell,  12  Mo.  187,  193,  Gray  v.  Givens,  26  Mo.  300;  Gibson 
V.  Chouteau,  39  Mo.  560,  587,  594*  all  following  rule. 

Distinguished  in  Block  v.  Morrison,  112  Mo.  353,  20  S.  W.  342,  holding 
locator  has  such  interest,  even  before  return  of  survey,  as  is  subject  to 
attachment. 

A  patent  is  always  deemed  to  have  been  regularly  issued  and  carries  with  it 
the  presumption  that  the  necessary  incipient  steps  had  been  taken  before  the 
title  was  perfected. 

Approved  in  Minter  v.  Crommelin,  18  How.  89,  16  L.  Ed.  280  (re- 
versing 9  Ala.  604),  holding  want  of  power  to  issue  patent  must  be  estab- 
lished by  party  denying  its  validity;  Lea  v.  Polk  County  Copper  Co.,  21 
How.  497,  16  L.  Ed.  205,  holding  regularity  of  registrar's  acts  is  pre- 
sumed; Best  V.  Polk,  18  Wall.  118,  21  L.  Ed.  808,  holding  where  title 
is  completed  by  location  grantee  is  not  bound  to  show  observance  of  con- 
ditions by  locating  officers;  Harkrader  v.  Carroll,  76  Fed.  476,  holding 
patent  to  land  previously  abandoned  to  government  raises  presumption 
that  steps  necessary  to  complete  abandonment  were  taken;  Bates  v.  Her- 
ion,  35  Ala.  124,  and  Bruckner  v.  Lawrence,  1  Doug.  (Mich.)  34,  holding 
patent  cannot,  in  action  of  ejectment,  be  impeached  on  account  of  defects 
in  preliminary  proceedings;  Phillips  v.  Sherman,  36  Ala.  194,  and  Yar- 
horough  V.  West,  10  Ga.  471,  54  Am.  Dec.  404,  or  on  ground  that  it  was 
issued  to  improi)er  party;  Smith  v.  Pipe,  3  Colo.  194,  and  Ely  v.  Cram, 
17  Wis.  541,  holding  decision  of  land  officers  that  prerequisites  have  been 
complied  with  is  conclusive  as  to  regularity  of  patent;  Fremont  and 
Mills  Counties  v.  Burlington  etc.  R.  R.  Co.,  22  Iowa,  129,  holding  rights 
of  patentee  who  has  complied  with  law  cannot  be  impaired  by  negligent 
acts  of  land  officer;  Scuddy  v.  Shaffer,  10  La.  Ann.  136,  holding  State 
patent  can  be  impeached  only  for  error  or  fraud;  Clark  v.  Hall,  19  Mich. 
372,  holding  rule  applies  where  patent  is  issued  to  assignee  of  land  office 
certificate;  Gibson  v.  Chouteau,  39  Mo.  564,  where  facts  were  similar  to 
those  in  principal  case;  Mantle  v.  Noyes,  5  Mont.  294,  5  Pac.  864,  but 
holding  patent  for  lands  previously  sold  by  government  may  be  attacked 
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collaterally  in  action  at  law;  Bell  v.  Skillicom,  6  N.  M.  407,  28  Pac.  771, 
holding  plaintiff  in  ejectment  for  mining  claim  made  prima  facie  case  by 
showing  patent,  and  burden  was  on  defendant  to  avoid  it;  People  v. 
Mauran,  5  Denio,  398,  400,  holding  it  unnecessary  for  grantee  of  State  to 
show  compliance  with  statute  requiring  notice  of  application  for  grant; 
De  Lancey  v.  Piepgras,  138  N.  Y.  42,  33  N.  E.  825,  holding  controller's 
deed  of  public  land  is  prima  facie  evidence  of  his  authority;  Clements  v. 
Macheboeuf,  92  U.  S.  425,  23  L.  Ed.  507,  holding  where  party  alleges 
that  deed  executed  by  his  attorney  is  void  for  matters  not  shown  on  face, 
burden  of  proof  is  on  him;  Weeks  v.  Milwaukee  etc.  Ry.  Co.,  78  Wis.  524, 
47  N.  W.  744,  to  point  that  party  is  presumed  to  have  notice  of  defects 
appearing  on  face  of  title  under  which  he  claims;  Doolan  v.  Carr,  125 
U.  S.  629,  31  L.  Ed.  848,  8  Sup.  Ct.  1233,  and  Wray  v.  Doe,  10  Smedes 
A  M.  461,  both  arguendo. 

Patent  merges  the  location  certiflcate  dn  wliicli  tbe  survey  la  founded. 

Approved  in  United  States  v.  Northern  Pac.  Ry.  Co.,  204  Fed.  488,  fol- 
lowing rule;  Smith  v.  Athem,  34  Cal.  512,  and  Poppe  v.  Athearn,  42  Cal. 
615,  holding  junior  patent  founded  on  prior  equity  will  prevail  over  elder 
patent  founded  on  junior  equity;  Klein  v.  Argenbright,  26  Iowa,  496, 
holding  patent  issued  on  prior  certificate  relates  back  and  cuts  off  inter- 
mediate certificates;  Silver  Bow  M.  Co.  v.  Clark,  5  Mont.  425,  5  Pac.  582, 
town  s\te  patent  inoperative  to  divest  right  acquired  by  entry  on  mineral 
lands ;  Arnold  v.  Grimes,  2  Iowa,  13,  as  instance  where  court  upheld  junior 
patent  on  elder  entry. 

Congress  has  the  sole  power  to  declare  the  dignity  and  effect  of  titles 
emanating  ftom  the  United  States. 

Approved  in  Frazee  v.  Spokane  Co.,  29  Wash.  283,  69  Pac.  781,  holding 
Indian,  who  was  entitled  to  homestead  patent  under  act  of  July  4,  1884, 
but  to  whom  government  officers  erroneously  issued  patent  under  another 
law,  cannot  be  deprived  of  conditions  of  act  of  1884  in  his  favor,  through 
such  action  of  land  department;  dissenting  opinion  in  Kean  v.  Calumet 
Canal  Co.,  190  U.  S.  484,  47  L.  Ed.  1147,  23  Sup.  Ct.  661,  majority  holding 
patent  from  government  to  Indiana  u;ider  swamp-land  act  of  1850,  referring 
to  survey,  and  describing  land  as  whole  of  fractional  sections  therein  enu- 
merated, conveys  to  extent  of  full  subdivisions  land  under  non-navigable 
waters;  Gibson  v.  Chouteau,  13  Wall.  102,  20  L.  Ed.  587,  and  McGannon 
V.  Straightlege,  32  Kan.  526,  4  Pac.  1043,  holding  State  laws  cannot  de- 
prive grantees  of  rights  under  patent  by  reason '^f  delay  in  transfer  after 
commencement  of  proceedings  for  acquisition;  Langdon  v.  Sherwood,  124 
U.  S.  83,  84,  85,  31  L.  Ed.  846,  847,  8  Sup.  Ct.  431,  432 ,  Morton  v.  Green, 
2  Neb.  455,  and  Headley  v.  Coffman,  38  Neb.  73,  56  N.  W.  702,  holding 
action  of  ejectment  cannot  be  maintained  on  receipt  of  register  of  land 
office,  although  such  right  is  given  by  State  statute;  Sweatt  v.  Burton, 
14  Sawy.  471,  42  Fed.  286,  denying  authority  of  courts  to  presume  that 


i43  BAGNELL  v.  BRODEBICK  13  Pet.  430-458 

latent  has  been  issued  to  certificate  holder ;  Schoolfield  v.  Rhodes,  82  Fed. 
155,  49  U.  S.  App.  490,  refusing  to  follow  State  law  allowing  defendant 
in  ejectment  to  set  up  equitable  title ;  Hall  v.  Root,  19  Ala.  394,  and  Eslava 
V.  Boiling,  22  Ala.  741,  asserting  jwwer  of  Congress  to  prescribe  terms  for 
confirmation  of  Spanish  grants;  Wood  v.  Pittman,  113  Ala.  212,  213,  20 
Sonth.  973,  denying  power  of  State  to  prescribe  evidence  of  title  as  be- 
tween United  States  and  grantee ;  Foley  v.  Harrison,  5  La.  Ann.  87,  hold- 
ing patent  from  State  must  yield  to  patent  from  Federal  government; 
Rnssel  v.  Lowth,  21  Minn.  170,  18  Am.  Rep.  392,  holding  Congress  may 
exempt  homestead  settlements  on  public  lands  from  execution;  Vansickle 
y.  Haines,  7  Nev.  263,  may  legislate  as  to  diversion  of  water  on  public 
land;  Dred  Scott  v.  Sandford,  19  How.  501,  16  L.  Ed.  740,  Lux  v.  Haggin, 
69  Cal.  340,  10  Pac.  722,  and  Thorp  v.  Freed,  1  Mont.  681,  all  arguendo. 

Explained  and  modified  in  Wilson  v.  Fine,  14  Sawy.  35,  38  Fed.  790, 
holding  Federal  courts  will  enforce  State  statute  providing  that  possession 
under  certificate  will  8upi>ort  ejectment. 

A  patent  is  conclusive  evidence  of  legal  title;  accordingly  equity  tas  exclu- 
Ait  Jnriadlctlon  of  suiti  by  persons  claiming  to  hold  as  against  it. 

Approved  in  Platte  Valley  Cattle  Co.  v.  Bosserman-Gates  Livestock  etc. 
Co.,  202  Fed.  697,  45  L.  E.  A.  (N.  S.)  1137,  121  C.  C.  A.  102,  Armstrong 
Cork  Co.  V.  Merchants'  Refrigerating  Co.,  184  Fed.  204,  107  C.  C.  A.  93 , 
Schurmeier  v.  Connecticut  Mut.  Life  Ins*  Co.,  171  Fed.  16,  96  C.  C.  A.  107, 
and  Cook  v.  Foley,  152  Fed.  52,  81  C.  C.  A.  237,  all  holding  equitable  de- 
fense could  not  be  set  up  in  Federal  court  as  ejectment ;  Kennedy  v.  Dickie, 
34  Mont.  218,  85  "Pac.  986,  holding  equity  had  jurisdiction  to  review  and 
annnl  action  of  land  officer  for  extrinsic  fraud  practiced  on  them  to  procure 
grant  of  title;  Haggerty  v.  Annison,  133  La.  342,  62  South.  947,  holding 
patent  conclusive  evidence  of  legal  title ;  Meador  v.  Norton,  11  Wall.  458,  20 
L.  Ed.  188,  applying  rule  as  to  action  to  set  aside  patent  on  ground  of  fraud ; 
Smelting  Co.  v.  Kemp,  104  U.  S.  645,  646,  26  L.  Ed.  878,  879,  holding  defend- 
ant in  ejectment  cannot  set  up  mistake  of  officer  in  issuing  patent ;  Klircher 
V.  Murray,  60  Fed.  52,  23  U.  S.  App.  214  (affirming  54  Fed.  626),  asserting 
exclusive  jurisdiction  of  equity  over  actions  of  trespass  to  try  title ;  Boyce  v. 
Danz,  29  Mich.  151,  holding  equity  may  adjudge  patentee  of  lands  to  hold  as 
trustee  for  one  having  greater  equities ;  Bracken  v.  Parkinson,  1  Pinn.  696, 
asserting  jurisdiction  of  equity  in  suit  based  upon  mistake  in  issue  of 

patent;  Barnes  v.  Scott,  117  U.  S.  588,  29  L.  Ed.  993,  6  Sup.  Ct.  868, 

arguendo. 
Distinguished  in  Pollard  v.  Files,  3  Ala.  52,  holding  court  of  law  maj' 

grant  relief  where  patent  is  void  on  its  face ;  Crane  v.  Reeder,  25  Mich,  312, 

^tolding  rule  inapplicable  to  cases  of  tax  deeds. 

^ere  title  haa  passed  out  of  United  States  by  conflicting  patents,  the 
courts  of  8tat%  wherein  land  is  situated  may  give  e£Fect  to  better  right  in  any 
form  of  remedy  they  or  legislature  may  prescribe.  "^ 
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Cited  in  Doe  v.  Eslava,  9  How.  444,  447,  448,  13  L.  Ed.  209,  210,  211,' 

disclaiming  jurisdiction  to  re-examine  decision  of  State  court  holding  that, 
under  local  law,  junior  grant  with  possession  must  prevail ;  Eslava  v.  Doe, 
7  Ala.  556,  560,  to  same  effect;  McGill  v.  McGill,  4  La.  Ann.  265,  asserting 
power  to  compel  patentee  to  convey  to  person  to  whom  he  had  previously 
assigned  his  receipt  for  purchase  price  of  land;  Robertson  v.  Wood,  5  La. 
Ann.  199,  to  same  effect;  Climer  v.  Selby,  10  Ann.  183,  holding  mere 
clerical  error  by  raster  of  land  office  will  not  defeat  pre-emption  claim 
otherwise  good,  in  favor  of  patent  issued  to  third  party ;  Ludeling  v.  Vester, 
20  La.  Ann.  437,  asserting  jurisdiction  of  State  court  to  ascertain  su- 
periority of  title  as  between  persons  claiming  under  the  State  and  Federal 
governments  respectively;  Stephenson  v.  Smith,  7  Mo.  640,  643,  to  compel 
fraudulent  patentee  to  convey  to  equitable  owner;  Kissell  v.  Public  Schools, 
16  Mo.  583,  holding  designation  and  setting  apart  land  for  public  schools 
will  prevail  over  mere  entry  by  third  person ;  Proprietors  of  Enfield  v.  Day, 
11  N.  H.  528,  asserting  power  to  determine  boundaries  as  between  conflict- 
ing grants  from  government;  Lamont  v.  Stimson,  3  Wis,  555,  62  Am.  Dec. 
701,  to  grant  relief  against  claims  of  party  procuring  decision  of  land 
officers  by  fraud. 

A  patent  la  conclusive  evidence  of  legal  title;  imtil  it  issnes  the  fee  is  in 
the  government;  by  the  patent  it  passes  to  the  grantee;  he  is  entitled  to  recover 
the  possession  in  ejectment,  and  a  State  law  cannot  confer  upon  one  setting  up 
an  equity  the  right  to  ma1nt>afn  ejectment  against  the  patentee. 

Approved  in  Monson  v.  Simonson,  231  U.  S.  347,  58  L.  Ed.  262,  34  Sup. 
Ct.  71,  holding  State  statute  could  not  make  deed  basis  of  subsequently 
acquired  title  to  Indian  allotment  lands  when  Federal  statute  has  declared 
deed  void ;  Schurmeier  v.  Connecticut  etc.  Ins.  Co.,  137  Fed.  47,  69  C.  C.  A. 
22,  Federal  court  may  entertain  suit  in  equity  to  permit  presentation  of 
probate  claim  after  time  limited  by  order  of  Minnesota  probate  court  and 
within  eighteen  months  allowed  by  statute;  Tyee  Consol.  Min.  Co.  v.  Lang- 
stedt,  136  Fed.  127,  69  C.  C.  A.  548,  as  against  locator  of  mining  claim 
there  is  no  disseizin  sufficient  to  start  limitations  prior  to  issuance  of 
patent;  Anglo-American  etc.  Co.  v.  Lombard,  132  Fed.  731,  68  C.  C.  A. 
89,  in  action  at  law  in  Federal  court  to  enforce  statutory  liability  of  stock- 
holder in  Kansas  corporation,  defendant  cannot  set  off  debt  from  corpora- 
tion to  him ;  Peyton  v.  Desmond,  129  Fed.  10,  63  C.  C.  A.  651,  State  stat- 
ute purporting  to  regulate  effect  of  final  receipts  issued  by  United  States 
Land  Department  cannot  withhold  from  grantees  of  United  States  any  of 
incidents  of  the  transfer  of  government  title ;  Highland  Boy  Gold  Min.  Co. 
v.  Strickley,  116  Fed.  854,  855,  and  Daniel  v.  Felt,  100  Fed.  728,  both 
holding  equitable  title  cannot  be  interposed  as  defense  to  ejectment;  Cos- 
mos Exploration  Co.  v.  Gray  Eagle  Oil  Co.,  112  Fed.  12,  holding  equitable 
title  to  lands  selected  under  forest  reserve  act  of  1897  does  not  vest  until 
approval  o^election  by  land  department ;  Proctor  v.  San  Francisco,  100 
Fed.  351,  holding  where  pursuant  to  decree  confirming  claim  made  under 
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grant  eertain  lands  in  San  Franeisoo  were  granted  to  city  in  tnist 
for  lot  holders  nnder  grants  from  pneblo  of  San  Francisco  or  other  com* 
petent  anthority,  benefit  of  snch  tmst  did  not  extend  to  one  whose  claim 
^as  based  on  possession  taken  in  1850  and  extending  to  1895;  City  of 
Cleveland  y.  Bigelow,  98  Fed.  247,  holding  plaintiff  in  ejectment  most  show 
good  legal  title  and  recover  on  strength  of  own  title  and  not  on  weakness 
of  that  of  adversary;  Tyee    Consol.  Min.  Co.  v.  Langstedt,  1  Alaska,  444, 
ten  year  statnte  of  limitations  begins  to  run  in  favor  of  one  in  adverse  pos- 
session of  part  of  mining  claim  from  time  of  location  and  not  from  date 
of  patent ;  Bnrsey  v.  Lyon,  30  App.  D.  C.  605,  holding  proof  of  equitable 
estate  in  plaintiff  did  not  warrant  recovery  in  ejectment ;  Delassus  v.  Winn, 
174  Mo.  644,  74  S.  W.   636,  holding  straight  legal  title  from  original 
patentee  i^  not  impeached  by  entries  on  plat-book  declaring  some  other 
person  to  be  owner;  Gourley  v.  Countryman,  18  Okl.  232,  90  Pae.  431, 
holding  holder  of  land  by  virtue  of  receiver's  final  certificate,  before  issue 
of  patent  not  seised  in  fee  simple;  Adams  v.  Couch,  1  Okl.  29,  26  Pac. 
1013,  recovery  in  ejectment  on  duplicate  receipt  of  register  and  receiver, 
Dot  authorized  by  Neb.  Code  Civ.  Proc,  §  411 ;  Earnest  v.  Little  River  Land 
etc.  Co.,  109  Tenn.  431,  75  S.  W.  1123,  holding  where  State  made  three 
successive  grants  of  same  land,  adverse  holding  of  third  grantees  for  seven 
years  vested  in  them  title  of  first  grantees  under  act  1819,  §  1 ;  Frisbie  v. 
Whitney,  9  Wall.  197,  19  L.  Ed.  672,  holding  occupation  and  improvement 
on  public  lands  do  not,  as  against  government,  confer  vested  right;  Fenn 
V.  Holme,  21  How.  488,  16  L.  Ed.  201,  and  Carter  v.  Buddy,  166  U.  S.  495, 
41  L.  Ed.  1091,  17  Sup.  Ct.  641,  holding  mere  locator  cannot  maintain 
ejectment  until  patent  has  issued;  Hooper  v.  Scheimer,  23  How.  249,  16 
L.  Ed.  454,  and  Griffith  v.  Deerfelt,  17  Mo.  32,  ruling  similarly  in  denying 
such  right  in  holder  of  certificate  of  entry ;  Johnson  v.  Christian,  128  U.  S. 
382,  32  L.  Ed.  416,  9  Sup.  Ct.  90,  refusing  to  enjoin  judgnnent  at  law  in 
ejectment,  in  absence  of  showing  that  defendant  was  prevented  by  fraud 
from  interposing  l^al  defenses ;  Redfield  v.  Parks,  132  U.  S.  245,  33  L.  Ed. 
329, 10  Sup.  Ct.  85,  holding  while  title  is  in  government  no  adverse  posses- 
sion can,  under  statute  of  limitations,  confer  title  which  will  prevail  against 
subsequent  patent;  Michigan  Land  etc.  Co.  v.  Rust,  168  U.  S.  593,  42  Ii.*£d. 
592,  18  Sup.  Ct.  209,  holding  until  patent  issues  land  office  retains  juris- 
diction and  may  determine  as  to  validity  of  claims  against  land;  Hayner 
V.  Stanly,  8  Sawy.  225,  13  Fed.  226,  holding  where  United  States  has 
issued  patent,  grantee  under  later  patent  to  same  land  receives 'nothing  on 
which  to  base  claim  in  law;  Pacific  Coast  M.  A  M.  Co.  v.  Spargo,  8  Sawy. 
647, 16  Fed.  350,  holding  patent  when  issued  relates  back  to  date  of  entry; 
St.  Louis  Smelting  etc.  Co.  v.  Green,  4  McCrary,  235,  13  Fed.  210,  holding 
patent  not  subject  to  collateral  attack  in  action  of  ejectment;  Mezes  v. 
Greer,  1  McAll.  407,  Fed.  Cas.  9520,  holding  equitable  interest  cannot  be 
set  up  to  defeat  title  claimed  under  patent  in  ejectment;  Bacon  v.  Tate, 
22  Ark.  533,  and  Gamer  v.  Willett,  18  111.  458,  holding  as  between  two 
patentees  patent  of  oldest  date  will  prevail;  Heeler  v.  Gist,  27  Ark.  201, 
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holding  deed  from  Governor  of  State  swamp  land  conelasive  as  against 
mere  entry  and  improvement;  Smithee  v.  Mosely/31  Ark.  427,  refusing 
mandamus  to  compel  commissioner  of  State  lands  to  issue  second  patent  to 
person  claiming  under  earlier  entry ;  Hagar  v.  Lucas,  29  Cal.  311,  and  Chaves 
v.  Chavez  de  Sanchez,  7  N.  M.  84,  32  Pac.  145,  refusing  to  allow  defendant 
in  ejectment,  brought  by  patentee,  to  set  up  earlier  Mexican  grant ;  Megcrle 
V.  Ashe,  33  Cal.  88,  92,  holding  person  claiming  under  patent  cannot  refer 
it  back  to  pre-emption  as  against  person  claiming  under  earlier  patent  by 
different  process;  Omaha  etc.  Refming  Co.  v.  Tabor,  13  Colo.  53,  16  Am. 
St.  Rep.  193^5  L.  R.  A.  242,  21  Pac.  929,  holding  license  to  enter  govern- 
ment land  revoked  by  patent  issued  to  third  person ;  Vantongreen  v.  Heffcr- 
man,  5  Dak.  Ter.  196,  38  N.  W.  60,  holding  until  patent  is  issued  courts 
cannot  pass  upon  conflicting  claims  involving  title  to  the  land^  Arnold  v. 
Grimes,  2  G.  Greene,  83,  holding  patent  not  impeachable  at  law  for  fraud; 
Wiggins  V.  Guier,  13  La.  Ann.  359,  but  holding  land  office,  by  action  upon 
fictitious  claim,  cannot  defeat  rights  already  vested;  Simien  v.  Perrodin, 
35  La.  Ann.  933,  and  Broussard  v.  Broussard,  43  La.  Ann.  923,  9  South. 
911,  holding,  however,  receiver's  certificate  sufficient  to  support  petitory 
action  in  State  court ;  Moody  v.  Hutchinson,  44  Me.  63,  holding  mere  war- 
rant to  enter  land  cannot  be  considered  as  real  estate  by  probate  court; 
Sweatt  V.  Corcoran,  37  Miss.  516,  517,  and  Hayward  v.  Ormsbee,  11  Wis. 
7,  ruling  similarly  where  patent  issued^ to  assignee  of  certificate  o£  entry; 
Harrold  v.  Simonds,  9  Mo.  330  (327),  holding  confirmation  of  Spanish 
grant  equivalent  to  patent,  and  United  States  cannot  divest  title  by  sub- 
sequent patent;  Lessieur  v.  Price,  12  Mo.  24,  where  facts  were  similar  to 
those  in  principal  case;  dissenting  opinion  in  Brown  v.  Clements,  3  How. 
673,  11  L.  Ed.  778,  Texas  etc.  Ry.  Co.  v.  Smith,  159  U.  S.  68,  40  L.  Ed.  78, 
15  Sup.  *Ct.  995,  Davis  v.  Davis,  72  Fed.  83,  30  U.  S.  App.  723,  People  ▼. 
Van  Rensselaer,  9  N.  Y.  321,  Lee  v.  Summers,  2  Or.  268,  and  dissenting 
opinion  in  Kahn  v.  Mining  Co.,  2  Utah,  206,  all  arguendo. 

Distinguished  in  Levi  v.  Thompson,  4  How.  19,  11  L.  Ed.  857,  and  Rogers 
V.  Brent,  5  Gilm.  586,  50  Am.  Dec.  431,  holding  title  acquired  by  register's 
certificate  is  such  equitable  title  as  is  liable  to  be  levied  on  under  State 
law ;  Fuentes  v.  United  States,  22  How.  460,  16  L.  Ed.  381,  rejecting  cl^im 
based  upon  supposed  grant  which  showed  no  order  of  survey  or  possession, 
and  no  approval  by  proper  department;  Kittridge  v.  Breaud,  4  Rob.  (La.) 
82,  39  Am.  Dec.  515,  holding  court  of  equity  not  bound  to  give  effect  to 
patent  as  against  person  having  superior  equity. 

Criticised  in  Dufresne  v.  Haydel,  7  La.  Ann.  663,  holding  where  title 
is  already  in  an  individual,  patent  issued  to  third  person  inures  to  benefit 
of  true  owner;  Dolph  v.  Barney,  5  Or.  203,  where  ''donation  act"  construed 
to  operate  as  grant  in  praesenti,  subject  to  be  defeated  on  condition. 

As  between  conflicting  entries,  doctrine  of  notice  is  utterly  discarded;  entry 
must  embrace  all  substantial  requisites  of  law,  or  subsequent  entry  may  bo 
made  on  same  land,  though  locator  have  full  knowledge  of  first  entry. 
Cited  in  Arnold  v.  Grimes,  2  Iowa,  19,  arguendo. 
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Miscellaneons.    Cited  in  Sawyer  v.  Gray,  205  Fed.  162;  Wilson  v.  Fine, 

14  Sawy.  37,  38  Fed.  792,  cited  dissenting  opinion  on  point  that  fraud  in 
issuing  patent  may  be  set  up  in  aeticm  of  ejectment.  Cited  erroneously 
in  Sloan  Saw  Mill  Co.  ▼.  Guttshall,  3  Coloj  13,  and  Jackson  v.  Astor,  1 
Piun.  159,  S9  Am.  Dec.  292. 

15  Pet.  459, 10  L.  Ed.  246,  KEENB  T.  WHITTAKER. 

Wliere  case  Is  carried  to  Supreme  Court  upon  an  agreed  statement  of  facta, 
the  record  must  sbow  the  proceedings  in  the  lower  court  sufftdently  to  establish 
julsdiction. 

Approved  in  Kansas  v.  Meriwether,  171  Fed.  42,  96  C.  C.  A.  281,  holding 
record  on  appeal  insufficient  and  directing  it  to  be  made  complete ;  Nashua 
6  Lowell  R.  Corp.  v.  Boston  ft  Lowell  R.  Corp.,  61  Fed.  245,  determining 
what  transcript  on  appeal  in  equity  should  contain;  Curtis  v.  Petitpain, 
18  How.  110, 15  L.  Ed.  280,  Redfield  v.  Parks,  130  U.  S.  625,  82  L.  Ed.  1054, 
9  Sup.  Ct.  643,  and  Meyer  v.  Mansur  &  Tibbetts  Implement  Co.,  85  Fed. 
876,  52  U.  S.  App.  478,  all  following  rule;  Caulk  ▼.  Fox,  13  Fla.  147,  dis- 
missing api)eal  where  appellant  failed  to  file  transcript  of  record;  Derby 
T.  Jacques,  1  Cliff.  433,  Fed.  Cas.  3817,  arguendo. 

Miscellaneous.  Cited  in  McMicken  v.  Perin,  20  How.  135,  15  L.  Ed.  858, 
to  point  that  order  of  sale  in  execution  of  original  decree  is  not  final  decree 
from  which  appeal  will  lie. 

IS  Pet  460-463^  10  L.  Ed.  247,  CABB  V.  HOXIE. 

Wliere  an  appeal  does  not  operate  as  a  supersedeas  the  lower  court  may 
proceed  to  the  execution  of  an  original  decree. 

Cited  in  Union  Mutual  Life  Ins.  Co.  v.  Windett,  36  Fed.  839,  holding 
where  appeal  does  not  operate  as  stay  of  foreclosure  proceedings  court 
may  order  sale  of  property. 

Appeal  will  not  lie  to  higher  court  until  after  final  Judgment. 
Cited  in  dissenting  opinion  in  Darnell  v.  Lyon,  85  Tex.  468,  22  S.  W. 
310,  ai^endo. 

13  Pet  464-^85,  10  L.  Ed.  248,  BURTON  V.  SMITH. 

Judgment  lien  is  dependent  upon  the  right  to  sue  out  an  elegit. 

Cited  in  Mansony  v.  Hurtell,  4  Ala.  750,  holding  injunction  of  judgment 
Baspends  judgment  lien;  Ashton  v.  Slater,  19  Minn.  350,  holding  where 
time  limited  for  issuing  of  execution  has  expired,  equity  will  not  enforce 
judgment  lien;  Gilbert  v.  Stockman,  81  Wis.  607,  29  Am.  St.  Bep.  925, 
51  N.  W.  1078,  arguendo. 

Distinguished  in  lisle  v.  Cheney,  36  Kan.  585,  586,  13  Pac.  820,  under 
statute,  in  holding  stay  of  execution  in  action  to  foreclose  does  not  suspend 
lien  of  judgment  and  purchaser  takes  subject  to  it. 
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Court  of  equity  will  order  reversion,  expectant  on  life  estate,  to  be  sold,  to 
satisfy  Uen  If  Judgment  against  deceased  debtor. 

Cited  in  Arzbacher  v.  Mayer,  53  Wis.  388,  10  N.  W.  444,  ruling  simi- 
larly as  to  estate  in  remainder  in  stock  of  corporation. 

Judgment  Is  a  Uen  'on  a  reversionary  estate  In  land,  expectant  on  the  ter- 
mlnatlon  of  a  life  estate. 

Approved  in  First  Nat.  Bank  v.  Morsell,  1  McAr.  (D.  C.)  159,  following 
rule ;  Trustees  R.  E.  Bank  v.  Watson,  13  Ark.  80,  following  rule ;  Lawrence 
V.  Belger,  31  Ohio  St.  181,  holding  ''lands  and  tenements  of  debtor"  as 
nsed  in  statute  include  vested  remainder. 

Judgment  lien  after  death  of  defendant.    Note,  89  Am.  Dec.  242. 

Estates  and  interests  affected  by  judgment  liens.    Note,  93  Am.  Dec. 
352. 

Court  of  equity  will  not  refuse  to  decree  sale  of  reversion  to  satisfy  Jndg- 
ment  Uen,  although  It  appears  that  by  levying  an  elegit  creditor  might  be  satis- 
fied within  reasonable  time  out  of  the  rents  and  profits. 

Cited  in  Price  v.  Planters'  Bank,  92  Va.  481,  32  L.  R.  A.  219,  23  S.  E. 
891,  following  rule;  McLane  v.  Placerville  etc.  R.  R.,  66  Cal.  631,  6  Pac. 
764,  decreeing  sale  of  railroad  property  to  satisfy  bonds,  it  appearing  that 
further  operation  would  result  in  loss ;  Conkling  v.  Washington  University, 
2  Md.  Ch.  506,  holding  where  purpose  of  trust  in  raising  money  cannot 
be  accomplished  without  serious  delay,  equity  may  decree  sale  of  property ; 
Draper  v.  Barnes,  12  R.  I.  162,  as  instance  of  practice,  and  ordering  sale 
of  lands  of  deceased  person  to  pay  his  debts. 

Distinguished  in  Bryan  v.  May,  9  App.  D.  C.  389,  holding  equitable 
interest  of  judgment  debtor  in  lands  devised  would  not  be  sold  when  judg- 
ment could  be  paid  by  sequestration  of  debtor's  share  of  revenues  under 
Revise  in  trust. 

Judgment  Uen  passes  with  the  property  to  which  It  Is  attached. 
Cited  in  Fowler  v.  Rapley,  15  Wall.  336,  21  L.  Ed.  37,  holding  lien  given 
by  statute  to  landlord  not  displaced  by  sale  of  property  en  masse. 

Lien  of  Federal  court  judgment.    Note,  47  L.  R.  A.  470. 

Miscellaneous.  Cited  in  Beall  v.  White,  94  U.  S.  386,  24  L.  Ed.  175. 
io  point  that  if  property  subject  to  statutory  lien  passes  into  hands  of 
bona  fide  purchaser  it  is  discharged  of  lien;  Clark  v.  Abbott,  1  Md.  Cb. 
479,  to  point  that  court  may  empower  trustees  to  rent  property  and  account 
for  proceeds  if  lien  cannot  be  satisfied  by  sale;  Wiggin  v.  Heywood,  118 
Mass.  517,  to  point  that  as  common  law  gives  attaching  creditor  no  right 
against  surplus  arising  from  foreclosure  sale,  equity  may  do  so;  Sparks  v. 
Brown,  2  Wash.  Ter.  432,  7  Pac.  864,  erroneously. 
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13  Pet  486-497,  10  Ii.  Ed.  268,  MESEDITH  v.  UNITED  8TATE& 

Action  of  debt  Ilea  against  an  Importer  for  duties  whenever  hj  accident, 
mistake  or  fraud  they  remain  unpaid. 

Approved  in  United  States  v.  Mexican  International  R.  Co.,  154  Fed. 
521,  81  C.  C.  A.  61,  holding  interest  recoverable  on  unpaid  duties;  United 
States  V.  National  Fibre  Board  Co.,  133  Fed.  597,  upholding  jurisdiction 
of  District  Court  over  action  to  recover  duties  due  from  importer,  which, 
through  accident,  mistake  or  fraud  have  not  been  paid;  Miami  Copper  Co. 
V.  State,  17  Ariz.  191,  149  Pac.  762,  holding  action  of  debt  lay  to  recover 
penalties  for  violation  of  eight  hour  law  by  power  company;  North  Amer- 
ican C.  Co.  V.  North  American  T.  ft  T.  Co.,  52  Wash.  507,  100  Pac.  987, 
holding  purchaser  of  cargo  of  coal  warranted  free  from  encumbrance,  but 
subject  to  lien  for  duties,  who  paid  duties  could  recover  of  seller  sum  so 
paid;  United  States  v.  Cobb,  11  Fed.  79,  holding  liability  of  imi>orter  not 
discharged  by  delivery  of  goods  to  him  without  demand  of  payment; 
United  States  v.  Murdock,  18  La.  Ann.  308,  89  An^  Dec.  656,  applying  rule 
in  action  brought  instate  court ;  In  re  Rosey,  6  Ben.  511,  Fed.  CaSi  12,066, 
holding  such  action  lies  to  recover  penalty  under  internal  revenue  laws  for 
selling  unstamped  goods;  United  States  v.  Washington  Mills,  2  Cliff.  607, 
Fed.  Cas.  16,647,  entertaining  action  of  assumpsit  for  duties  imposed 
by  internal  revenue  law ;  Winter  v.  City  of  Montgomery,  79  Ala.  488,  State 
y.  Yellow  Jacket  etc.  Co.,  14  Nev.  249,  Boody  v.  Watson,  64  N.  H.  168, 188, 
9  Atl.  799,  813,  and  State  v.  Georgia  Co.,  112  N.  C.  38,  19  L.  R.  A.  486, 
17  S.  E.  11,  ruling  similarly  in  actions  to  recover  unpaid  taxes;  Super- 
visors V.  Durant,  9  Paige  Ch.  186,  arguendo. 

Dntiea  due  upon  goods  imported,  constitute  a  personal  diarge  or  debt  upon 
the  importer  or  liis  consignee,  independently  of  the  lien  upon  the  goods. 

Approved  in  United  States  v.  Sherman  &  Sons  Co.,  237  U.  S.  154,  59 
L  Ed.  890,  35  Sup.  Ct.  520,  holding  inability  to  proceed  in  rem  against 
goods  fraudulently  entered  would  not  prevent  action  in  personam;  Billings 
V.  United  States,  232  U.  S.  286,  58  L.  Ed.  607,  34  Sup.  Ct.  421,  holding 
United  States  entitled  to  interest  on  taxes,  as  on  personal  4ebt,  due  on  use 
of  foreign-built  yachts;  United  States  v.  Chamberlin,  219  U.  S.  258,  263, 
55  L.  Ed.  208,  210,  31  Sup.  Ct.  155,  holding  rule  applied  to  stamp  tax 
payable  under  act  of  1898;  Southern  Ry.  Co.  v.  State,  150  Ala.  531,  43 
South.  719,  applying  rule  to  tax  on  land;  United  States  v.  Phelps,  17 
Blatchf.  315,  Fed.  Cas.  16,039,  in  suit  against  importer;  United  States  v. 
Dodge,  Deady,  125,  Fed.  Cas.  14,973,  holding  purchaser  of  goods  consigned 
to  order  personally  liable  for  duties ;  Summers  v.  Clark,  29  La.  Ann.  104, 
holding,  where  purchaser  pays  duty  to  avoid  confiscation,  he  has  right 
of  action  against  importer  for  reimbursement ;  United  States  v.  Tilden,  9 
Ben.  391,  J^ed.  Cas.  16,519,  holding  unpaid  tax  on  income  constitutes  per- 
sonal charge  and  United  States  not  confined  to  remedy  afforded  by  lien; 
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Perry  County  v.  Selma  etc.  R.  R.  Co.,  58  Ala.  564,  taxes  may  be  collected 
after  tax  year  in  which  they  are  assessed;  dissenting  opinion  in  United 
States  V.  Chamberlin,  156  Fed.  892,  893,  13  Ann.  Oas.  720,  84  C.  C.  A.  4:61, 
majority  holding  government  cannot  maintain  assumpsit  foor  stamp  taxes 
due  under  war  revenue  act  of  1898. 

Distinguished  in  Du  Peirat  v.  Wolfe,  29  N.  Y.  441,  where  person  to  whom 
goods  were  consigned  refused  to  accept  consignment. 

The  right  of  the  government  to  duties  accrues  when  the  goods  have  arrived 
at  a  port  of  entry. 

Approved  in  Dooley  v.  United  States,  183  U.  S.  155,  46  L.  Ed.  181^  22 
Sup.  Ct.  64,  holding  tax  on  goods  imported  into  Porto  Rico  from  New 
Yotk,  under  Foraker  act  of  1900,  not  tax  or  duty  on  articles  exported  from 
United  States  within  prohibition  of  Constitution;  United  States  v.  Ed.  S. 
Hartwell  L.  Co.,  142  Fed.  436,  where  merchandise  was  imported  before 
tariff  of  1897  went  into  effect,  and  entry  tendered  before  importation  com- 
plete was  rejected  and. not  renewed  until  act  became  ox)erative,  it  was, 
governed  by  section  33  of  said  act;  Saltonstall  v.  Russell,  152  U.  S.  631^ 
38  L.  Ed.  577,  14  Sup.  Ct.  734,  affirming  assessment  of  duties  made  at 
port  where  vessel  touched  for  reshipment ;  United  States  v.  Ten  Thousand 
Cigars,  2  Curt.  438,  Fed.  Cas.  16,450,  holding  goods  liable  to  forfeiture 
when  brought  within  port  of  entry  without  manifest;  United  States  v. 
Dodge,  Deady,  126,  Fed.  Cas.  14,973,  holding  entry  at  custom-house  not 
necessary  to  complete  importation;  United  States  v.  Boyd,  23  Blatchf.  300^ 
24  Fed.  691,  holding  appraisement  and  liquidation  of  duties  not  pre- 
requisites to  right  to  collect;  Mc Andrew  v.  Robertson,  24  Blatchf.  171, 
29  Fed.  246,  holding  goods  liable  to  duty  which  arrived  in  port  after 
passage  but  before  taking  effect  of  law  repealing  duty;  May  v.  Slack,  16 
Fed.  Cas.  1221,  holding  right  to  legacy  tax  accrues  upon  death  of  testator, 
and  is  not  divested  by  later  repeal  of  tax;  United  States  v,  Segars,  27 
Fed.  Cas.  1017,  1  Abb.  (U.  S.)  423,  424,  arguendo;  Kidd  v.  Flagler,  54  Fed. 
369,  defining  term  "import." 

Limited  in  Waring  v.  Mayor  etc.  of  Mobile,  8  Wall.  120,  19  L.  Ed.  345, 
declaring  that  where  ship  is  prevented  by  ice  from  entering  port,  collector 
may  permit  landing  of  goods  elsewhere  in  district. 

Distinguished  in  McLean  v.  Ha^r,  31  Fed.  606,  holding  goods  illegally 
seized  and  brought  into  port  not  liable  to  duties.  ^ 

Miscellaneous.  Cited  in  Savings  Bank  v.  United  States,  19  Wall.  240, 
22  L.  Ed.  82,  as  instance  where  Circuit  Court  entertained  action  of  debt 
by  United  States  to  recover  duties;  Carter  y.  Monetti,  6  Rob.  (La.)  83, 
erroneously. 

13  Pet.  49&-518,  io  L.  Ed.  264,  WILCOX  v.  JACKSON  ez  dem.  McCONNEIJi. 
Where  court  has  Jurisdiction,  It  may  decide  every  question  arising  In  cause; 
whether  Its  decision  he  correct  or  erroneous^  its  Judgment^  until  reversed,  Is 
binding  In  every  other  court. 
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Approved  in  United  States  v^  Praeger,  149  Fed.  485,  where  a  civilian 
was  subpoenaed  to  testify  before  court-martial  and  refused  1o  answer 
because  answers  might  tend  to  incriminate  him,  decision  of  court  that 
qnestions  were  proper  is  not  conclusive  on  civil  courts  of  question  whether 
witness  was  guilty  of  contempt  in  refusing  to  answer;  Territory  v.  De- 
linquent Tax  List,  3  Ariz.  91,  21  Pac.  894,  holding  when  collection  of 
t^izes  if  conferred  on  courts  they  are  treated  as  courts  of  special  jurisdic- 
tion, and  record  must  show  jurisdictional  facts;  Bank  of  United  States 
V.  Moss,  6  How.  38,  12  L.  Ed.  334,  and  Prescott  v.  Bennett,  50  Ga.  274, 
holding  that  after  a  court  has  adjourned  it  cannot  set  aside  a  previous 
judgment  on  motion;  Lane  v.  Bommelmann,  17  111.  98,  holding  that  mere 
irregularity  in  form   will   not   render  invalid   an   administrator's   sale; 
Fisher  v.  Hepburn,  48  N.  Y.  52,  den3dng  the  right  of  a  person  to  move 
to  set  aside  a  judgment  for  want  of  jurisdiction,  in  a  suit  in  which  he 
appeared    and   pleaded;    Buffalo    etc.    R.    R.    v.    Erie    County,  48  N.  Y. 
99,  holding  a  decision  of  assessors  in  determining  the  method  of  assess- 
ment not  attackable  collaterally;  People  v.  Sturtevant,  9  N.  Y.  266,  59 
Am.  Dec.  538,  holding  that  an  injunction  erroneously  granted  by  a  court 
of  competent  jurisdiction  is  voidable  only  and  is  effective  until  set  aside; 
dissenting  opinion  in  £x  parte  Hardy,  68  Ala.  331,  arguendo. 

Actions  of  land  officers,  when  conclusive.    Note,  20  Am.  Dec.  278, 
275. 

Judgment  of  a  court  lacking  Jurisdiction  li  void. 

Approved  in  Boston  Towboat  Co.  v.  John  H.  Lesnon  Co.,  199  Fed.  447, 
but  holding  court  had  jurisdiction;  Morse  v.  United  States,  29  App. 
D.  C.  439,  holding  void  for  want  of  jurisdiction  proceeding  for  sale  of 
infant's  property;  Commonwealth  v.  James,  138  Ky.  475,  128  S.  W.  339, 
holding  patent  issued  without  jurisdiction  void  on  collateral  attack; 
Williamson  v.  Berry,  8  How.  541,  12  L.  Ed.  1190,  holding  void  a  trustee 
sale  of  property  ordered  by  a  court  lacking  jurisdiction ;  Hickey  v.  Stew- 
art, 3  How.  763,  11  L.  Ed.  819,  a  judgment  of  a  State  court  as  to  the 
validity  of  an  inchoate  Spanish  title;  In  re  Sawyer,  124  U.  S.  220,  31 
L.  Sd.  409,  8  Sup.  Ct.  493,  and  James  v.  Smith,  2  Sup.  Ct.  188,  discharging 
a  person  held  for  contempt  in  a  proceeding  not  within  the  jurisdiction  of 
tbe  court;  Eslava  v.  Lepretre,  21  Ala.  522,  56  Am.  Dec.  272,  and  Moody  v. 
Bibb,  50  Ala.  248,  holding  void  an  appointment  of  a  guardian  for  an 
insane  person  beyond  the  jurisdiction  of  the  court;  Murray  v.  American 
Surety  Co.,  70  Fed.  346,  44  U.  S.  App.  43,  an  order  appointing  a  receiver 
for  an  insolvent  bank  where  statutes  provided  a  different  method ;  Wight- 
man  V.  Karsner,  20  Ala.  455,  holding  a  county  treasurer  justified  in  re- 
jecting a  claim  allowed  at  an  unauthorized  term  of  a  County  Court; 
Rialey  v.  Phoenix  Bank,  83  N.  Y.  337,  38  Am.  Rep.  433,  holding  void  a 
judgment  against  a  corporation  under  the  confiscation  acts,  the  acts  hav- 
ing contemplated  only  individuals;  Tucker  v.  Harris,  13  Ga.  8,  58  Am. 
D^.  492,  in  general  discussion.  If  a  judgment  rendered  without  juris* 
diction  is  void,  it  follows  that  whenever  any  judgment  is  set  up  in  a  col- 
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lateral  action,  the  court  may  inqnire  into  the  jurisdiction.  The  following 
citing  cases  are  to  this  effect:  Thompson  v.  Whitman,  18  Wall.  467,  21 
L.  Ed.  901,  11  Am.  Rep.  439,  Guaranty  Trust  Co.  v.  Green  Cove  R.  R., 
139  U.  S.  147,  86  L.  Ed.  120,  11  Sup.  Ct.  616,  Adams  v.  Terrell,  4  Woods, 
341,  4  Fed.  800,  In  re  Eaton,  51  Fed.  805,  Eaton  v.  Badger,  33  N.  H.  238, 
Ferguson  ▼.  Crawford,  70  N.  Y.  259,  26  Am.  Rep.  598,  McCreery  v.  Davis, 
44  S.  C.  211,  51  Am.  St.  Rep.  805,  28  L.  R.  A.  661,  22  S.  E.  184,  Horan  v. 
Wahrenberger,  9  Tex.  321,  58  Am.  Dec.  147,  and  dissenting  opinion  in 
Pritchett  v.  Clark,  5  Harr.  72. 

In  deciding  upon  claims  to  riglit  of  pre-emption,  registers  and  receivers  of 
land  ofllces  act  judicially,  and  no  appeal  having  been  given  from  their  decisions, 
they  are  conclusive  and  irreversihle. 

Approved  in  Old  Dominion  Copper  etc.  Co.  v.  Haverly,  11  Ariz.  247, 
90  Pac.  335,  and  0  'Connor  v.  Gertgens,  85  Minn.  4d7,  89  N.  W.  872,  both 
following  rule;  Bockfinger  v.  Foster,  190  U.  S.  125,  47  L.  Ed.  979,  23 
Sup.  Ct.  840,  holding  one  claiming  under  homestead  laws  cannot  main- 
tain suit  against  Oklahoma  town  site  trustees  to  divert  them  of  title  held 
by  them  under  act  of  1890,  in  trust  for  town  site  occupants;  Harris  v. 
Cosby,  173  Ala.  96,  55  South.  235,  holding  where  civil  right  dei)ended  on 
ecclesiastieal  matter,  ^oivil  courts  took  decision  of  ecclesiastical  courts  on 
matters  within  their  jurisdiction  as  it  found  them;  Grayson  v.  Durant,  43 
Okl.  805,  144  Pac.  595,  and  PhiUips  v.  Byrd,  43  Okl.  561,  143  Pac.  686, 
both  holding  enrollment  records  of  commissioner  of  civilized  tribes  con- 
clusive as  to  age  of  allottee;  Crommelin  v.  Minter,  9  Ala.  607,  and  Wal- 
worth V.  Miles,  23  Ark.  662,  both  arguendo. 

During  the  year  in  which  the  decision  in  the  principal  ease  was  ren- 
dered, an  act  of  Congress  passed  providing  for  api)eals  from  decisions 
of  registers  and  receivers,  and  the  above  rule  is  to  that  extent  modified, 
Bernard  v.  Ashley,  18  How.  44,  45,  15  L.  Ed.  285,  286;  Hempst.  670,  672, 
Fed.  Cas.  1346;  Orchard  v.  Alexander,  157  U.  S.  377,  89  L.  Ed.  789,  15 
Sup.  Ct.  637;  Gonzales  v.  French,  164  U.  S.  345,  41  L.  Ed.  460,  17  Sup.  Ct. 
105;  Bates  v.  Herron,  35  Ala.  125;  Barton's  Ex.  v.  Hempkin,  19  La.  515; 
Pierce  v.  Frace,  2  Wash.  94, 97,  26  Pac.  195,  196  (but  see  dissenting  opin- 
ion, p.  102,  26  Pac.  808);  Bracken  v.  Parkinson,  1  Pinn.  695;  Lament  v. 
Stimson,  3  Wis.  554,  62  Am.  Dec.  700.  The  rule  applies  with  full  force, 
however,  where  such  appeal  has  not  been  taken,  and  the  act  of  a  register 
or  receiver  in  accepting  proofs  of  pre-emption  or  his  decision  regarding 
conflicting  claims,  is  not  subject  to  attack  in  a  collateral  action,  Lytle  v. 
State,  12  Ark.  15;  Floyd  v.  Ricks,  14  Ark.  293,  58  Am.  Dec.  878;. Gaines 
V.  Hale,  16  Ark.  25;  McGhee  v.  Wright,  16  HI.  558;  Boyce  v.  Danz,  29 
Mich.  151;  State  v.  Batchelder,  5  Minn.  242,  80  Am.  Dec  418;  Munford 
V.  McEinney,  21  La.  Ann.  548;  Lewis  v.  Lewis,  9  Mo.  190  (189),  43 
Am.  Dec.  546;  Smiley  v.  Sampson,  1  Neb.  75.  The  commissioner  of  the 
general  land  ofiQce,  being  the  officer  empowered  to  determine  all  such 
appeals,  it  follows  that  his  decision  is  final  and  conclusive,  Phillips  v. 
Sherman,  36  Ala.  194;  Bennett  v.  Farrar,  2  Gilm.  602;  Sparks  v«  Brown,. 
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2  Wash.  Ter.  432,  7  Pac.  864.  Applying  the  same  principle  also,  a  deci- 
sion of  the  land  department  that  lands  are  mineral  or  nonmineral  is 
conclofiive,  and  a  patent  issued  in  pursuance  thereof  is  not  subject  to  col- 
lateral attack,  Ferry  v.  Street,  4  Utah,  537,  11  Pac.  576, 

Distinguished  in  De  Laittre  v.  Board  of  Commrs.,  149  Fed.  804,  under 
Oregon  statutes  prior  to  issuance  of  deed  for  school  lands,  State  land 
board  may,  on  receiving  information  of  fraud  in  application  for  pur- 
chase, institute  hearing;  Hegler  v.  Faulkner,  153  U.  S.  117,  38  L.  Ed.  656, 
14  Snp.  Ct.  781,  holding  that  the  decision  of  an  Indian  agent  as  to  what 
Indians  were  entitled  to  land  under  act  of  Congress,  was  not  admissible 
in  a  collateral  action  to  show  the  ages  of  such  persons. 

Act  of  receiver  or  register  of  public  lanVs  in  granting  pre-emption  to  lands 
appropriated  for  puWc  uses  or  otherwise  reserved  from  sale,  is  void. 

Approved  in  King  v.  M 'Andrews,  111  Fed.  864,  reafl&rming  rule;  Clark 
V.  Harrington,  186  U.  S.  210,"  46  L.  Ed.  1131.  22  Sup.  Ct.  874,  holding 
approval  of  land  department  of  selection  by  railroad  as  indemnity  lands 
of  sections  which  were  subject  only  to  entry  under  homestead  and  pre- 
emption laws  did  not  operate  to  vest  title  in  company;  Hamilton  v.  Spo- 
kane etc.  R.  R.  Co.,  3  Idaho,  172,  28  Pac.  411,  determining  superiority  of 
grant  of  railroad  right  of  way  over  pre-emption  entry. 

This  limitation  upon  the  rule  has  been  applied  in  a  number  of  citing 
cases,  in  holding  void  a  patent  conveying  more  land  than  was  authorized 
by  Congress  (Lakin  v.  Dolly,  53  Fed.  336) ;  also  in  holding  that  defendant 
in  action  of  ejectment  may  show  that  the  officer  issuing  the  plaintiff's 
patent  acted  without  authority  (Johnson  v.  Drew,  34  Fla.  138,  48  Am. 
St  Rep.  177,  15  South.  782) ;  or  that  the  land  was  not  within  the  officer's 
JQiisdiction  (Mason  v.  Russell,  1  Tex.  729),  or  that  lands  were  occupied 
at  the  time 'he  allowed  an  entry  upon  them  (Nick  v.  Rector,  4  Ark.  283; 
Landry  v.  Gautreau,  1  Rob.  (La.)  376).  In  St.  Paul  &  N.  R.  Ry.  v.  St. 
Paul,  M.  &  M.  Ry.,  57  Fed.  273,  however,  it  was  held  that  where  the 
Governor  of  a  State  was  empowered  to  grant  land  to  a  railroad  as  its 
line  was  constructed,  a  grant  of  land  in  advance  of  construction  was  void- 
able only  and  not  void. 

President  acts  tlxrougli  several  departments  in  relation  to  subjects  apper- 
taining to  them  reH»ectlvely;  accordingly  act  of  department  is  deemed  to  be 
«t  of  President,  '  * 

Approved  in  United  States  v.  Morrison,  240  U.  S.  212,  60  L.  Ed.  608, 
36  Sup.  Ct.  334,  holding  o?der  of  Secretary  of  Interior  of  December  16, 
1898,  was  act  of  President;  United  States  v.  Chicago  etc.  Ry.  Co.,  218 
U.  S.  243,  64  L.  Ed.  1021,  31  Sup.  Ct.  7,  holding  decision  of  commis- 
sioner of  land  office  that  lands  were  not  overflowed  lands  was  decision  of 
Secretary  of  Interior;  Chicago  etc.  Ry.  Co.  v.  United  States,  218  Fed.  295, 
134  C.  C.  A.  84,  holding  order  of  commissioner  of  land  office  temporarily 
withdrawing  lands  from  sale  was  legal  equivalent  to  order  of  President; 
Korthem  Pac,  Ry.  Co.  v.  Mitchell,  208  Fed.  472,  474,  holding  order  of 
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brigadier-general  of  army  protecting  from  settlement  certain  lands  prom- 
ised by  inspector  of  Interior  Department  to  be  set  aside  for  Indians  was 
not  by  competent  authority  to  reserve  such  land  so  as  to  prevent  railroad 
locating  right  of  way  thereon ;  Perovich  v.  Perry,  167  Fed.  791,  93  C.  C.  A. 
209,  holding  telegram  signed  with  name  of  attorney  general  purporting 
to  state  decision  of  President  on  application  for  commutation  of  sen- 
tence presumed  authentic,  and  court  would  take  judicial  notice  thereof; 
Rainbow  v.  Young,  161  Fed.  838,  88  0:  C.  A.  653,  holding  act  of  commis- 
sioner of  Indian  affairs  to  be  act  of  Secretary  of  Interior;  United  States 
v.  Tully,  140  Fed.  901,  lands  occupied  but  without  limits  of  lands  re- 
served for  Missoula  Military  Reservation  by  executive  order,  kre  not 
within  such  reservation;  In  re  Brodie,  128  Fed.  668,  holding  Court-Martial 
Manual,  1895,  relative  to  imprisonment  of  offenders  under  ninety-seventh 
article  of  war  qualifies  Army  Regulations,  par.  940;  United  States  v. 
Blendauer,  122  Fed.  707,  holding  proclamation  setting  apart  public  lands 
as  forest  reserve  need  not  be  signed  by  President,  but  if  made  by  Secre- 
tary of  Interior  is  presumed  to  have  been  by  President's  direction; 
Motherwell  v.  United  States,  107  Fed.  452,  holding  order  of  treasury  de- 
partment that  detail  of  men  from  foreign  navy,  coming  to  this  countiy 
for  temporary  purpose,  should  be  permitted  to  enter  without  examination 
as  emigrants  does  not  constitute  them  part  of  organized  force  within 
United  States  for  purposes  of  arresting  deserter  from  their  ranks;  Beh- 
rends  v.  Goldsteen,  1  Alaska,  524,  acts  of  Secretary  of  i^e  Navy  in 
reserving  parts  of  public  domain  constitute  valid  reservation  so  that 
discovery  of  mineral  within  reservation  will  not  sustain  mining  location. 
The  rule  has  been  invoked  to  sustain  acts  of  the  Secretary  of  the  Interior 
in  reserving  lands  from  sale  (Wolsey  v.  Chapman,  101  U.  S.  769,  770,  25 
L.  Ed.  920;  Monette  v.  Cratt,  7  Minn.  247);  of  the  Secretary  of  War  in 
ordering  the  sale  of  forts  or  arsenals  when  such  power  was  given  to  the 
President,  (United  States  v.  Baltimore  etc.  R.  R.,  1  Hughes,  144,  Fed.  Cas. 
14,510) ;  and  a  draft  ordered  by  the  war  department  is  deemed  to  be  author- 
ized by  the  President  (In  re  Spangler,  11  Mich.  322).  So  where  the  Presi- 
dent is  empowered  to  advance  money  to  a  disbursing  officer  of  the  navy, 
the  act  of  the  navy  department,,  in  doing  so,  is  deemed  the  act  of  the 
President  (United  States  v.  Cutter,  2  Curt.  623,  624,  Fed.  Cas.  14,911). 
The  same  effect  is  given  to  the  acl^  of  the  treasury  department  in  sus- 
pending a  collector  of  internal  revenue  (United  States  v.  Farden,  99  U.  S. 
19,  25  L.  Ed.  269);  or  making  regulations  for  estimating  duties  (Dutilh 
T.  Maxwell,  2  Blatchf.  544,  Fed.  Cas.  4207).  And  the  presumption  applies 
to  the  act  of  the  attorney  general  in  directing  the  seizure  of  property 
subject  to  confiscation  (Confiscation  Cases,  20  Wall.  109,  22  L.  Ed.  S23) ; 
or  in  directing  a  marshal  to  protect  a  judge  of  the  Federal  court  in  the 
performance  of  his  duties  (In  re  Neagle,  14  Sawy.  272,  5  L.  B.  A.  93, 
39  Fed.  860).  The  recognition  of  the  official  acts  of  foreign  consuls  us  also 
an  executive  function  which  may  be  exercised  through  the  State  depart- 
ment  (United  States  v.  Badeau,  31  Fed.  699).    The  principal  case  has 
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also  been  eited  incidentally  apon  this  p'oint  in  Echols  v.  Tate,  53  Ark.  15, 
13  S.  W.  264,  and  Punkhouser  v.  Peck,  67  Mo.  30. 

The  rale  has  been  held  inapplicable  to  an  act  of  the  Secretary  of  War 
in  passing'  upon  the  findings  of  a  court-martial;  such  an  act  is  judicial 
in  its  character  and  must  be  performed  by  the  President  personally  (Runkle 
V.  United  States,  122  U.  S.  557,  30  L.  Ed.  1171,  7  Sup.  Ct.  1147).  And  a 
deed  executed  by  the  Secretary  of  War,  which  did  not  certify  under  seal 
that  it  was  approved  by  the  President,  was  held  not  to  be  evidence  that 
he  had  approved  it  in  Tillman  v.  Long,  29  Ala.  378.  The  act  of  a  sub- 
ordinate military  officer  in  appropriating  land  for  a  military  reservation 
was  held  in  United  States  v.  Tichenor,  8  Sawy.  149,  151,  152,  12  Fed.  421, 
423,  not  to  be  the  act  of  the  President.' 

When  tract  of  land  is  legally  appropriated  to  any  purpose,  it  hecomes,  ipso 
^acto,  severed  ftom  mass  of  public  lands,  aiid  no  subsequent  law,  proclamation 
or  sale  can  be  construed  to  embrace  it,  altbougb  no  reservation  is  made  of  it. 

Approved  in  Northern  Lumber  Co.  v.  O'Brien,  204  U.  S.  198,  51  L.  Ed. 
441,  27  Sup.  Ct.  249,  holding  grant  of  1864  to  Northern  Pacific  did  nhi. 
include  land  then  included  within  existing  withdrawal  made  in  aid  of 
earlier  grant  to  another  road ;  Scott  v.  Carew,  196  U.  S.  109,  112,  49  L.  Ed. 
405,  406,  407,  25  Sup.  Ct.  193,  right  of  pre-emption  given  by  act  of  1826 
did  not  extend  to  lluids  which  had  been  appropriated  for  military  post 
^til  snch  post  was  abandoned;  Sawyer  v.  Osterhaus,  212  Fed.  775,  holding 
United  States  had  power  to  set  aside  public  lands  for  any  necessary  public 
purpose,  notwithstanding  grant  to  State  under  generic  description  leaving 
lands  to  be  surveyed  to  pass  title;  Union  Pac.  Ry.  Co.  v.  Karges,  169  Fed. 
462,  holding  school  sections  not  public  lands  which  could  be  granted  for 
railroad  right  of  way,  after  State  acquired  vested  right  thereto;  Neff  v. 
United  States,  165  Fed.  281,  91  C.  C.  A.  241,  holding  rule  applied  to  timber 
culture  entry;  Shannon  v.  United  States,  160  Fed.  873,  88  C.  C.  A.  52, 
holding  creation  of  forest  reserve  rendered  land  no  longer  subject  to  implied 
license  to  pasture  on  public  lands ;  United  States^  v.  Grand  Rapids  &  I.  B. 
Co.,  154  Fed.  135,  holding  public  lands  granted  to  State  for  railroad  con- 
struction did  not  include  lands  withdrawn  for  benefit  of  Indians;  Stearns 
V.  United  States,  152  Fed.  903,  82  C.  C.  A.  48,  holding  indictment  charging 
conspiracy  to  defraud  United  States  of  "public  lands  subject  to  homestead 
entry"  not  void  because  not  expressly  chaiiging  lands  were  public  lands 
at  time  and  subject  to  homestead  entry ;  United  States  v.  Oregon  etc.  Co., 
143  Fed.  771,  railroad  land  grant  of  1866  did  not  embrace  land  which  at 
time  of  grant  was  subject  to  live  homestead  entry,  though  such  entry 
relinquished  prior  to  filing  of  map  of  definite  location;  Winters  v.  United 
States,  143  Fed.  748,  grantees  of  public  lands  outside  of  Fort  Belknap 
reservation  could  not  acquire,  as  against  Indians,  exclusive  right  to  waters 
of  Milk  River,  for  purposes  of  irrigation ;  United  States  v.  Tully,  140  Fed. 
905,  lands  occupied  but  without  limits  of  lands  reserved  for  Missoula 
nulitaiy  reservation  by  executive  order  are  not  within  such  reservation; 
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Noi-them  Lumber  Co.  v.  O'Brien,  139  Fed.  616,  under  Northern  Pacific 
grant  of  1864,  lands  withdrawn  by  land  department  in  advance  of  per- 
manent location  of  another  road  not  embraced  therein;  Gibson  v.  Anderson, 
131  Fed.  42,  65  C.  C.  A.  277,  President,  by  proclamation,  may  reserve 
portion  of  unoccupied  public  lands  for  Indian  reservation ;  McCune  v.  Essig, 
118  Fed.  278,  holding  patent  to  widow  of  homesteader  upon  her  making 
final  proof  conveys  land  to  her  absolutely,  and  no  interest  passes  by 
inheritance  to  husband's  children  (affirmed  in  122  Fed.  588) ;  King  v. 
McAndrews,  111  Fed.  869,  holding  act  of  Dakota  Territory  of  March  7, 
1885,  including  portion  of  Indian  reservation  in  city  of  Chamberlain,  did 
not  withdraw  this  land  from  homestead  or  pre-emption  entry;  James  v. 
Germania  Iron  Co.,  107  Fed.  603,  holding  where  on  February  18,  1889, 
Secretary  of  Interior  decided  that  prior  entry  was  void,  and  decision  was 
communicated  to  local  land  officers  on  February  22d,  party  entering  after 
receipt  of  official  notice  by  local  officer  acquires  superior  right  to  one  enter- 
ing on  February  19th;  Northern  Pac.  R.  R.  Co.  v.  Maclay,  61  Fed.  556, 
holding  lands  in  Bitter  Root  Valley,  Montana,  which  had  been  reserved 
fi*om  sale  or  other  disposition  until  President  should  decide  whether  they 
should  be  set  aside  as  Indian  reservation  did  not  pass,  under  grant  of 
July  2,  1884,  to  National  Pacific  Railroad;  Spokane  Falls  &  N.  Ry.  Co.  v. 
Ziegler,  61  Fed.  394,  holding  act  of  March  3,  1875,  granting  right  of 
way  over  public  lands  to  railroads  performing  certain  acts,  does  not  entitle 
railroad  to  right  of  way  over  lands  in  possession  of  qualified  pre-emptor, 
who  has  made  final  proof,  tendered  purchase  money,  and  demanded  final 
receipt;  State  v.  Board  of  School  Commrs.,  183  Ala.  576,  577,  63  South. 
83,  holding  title  to  school  lands  set  apart  by  United  States  never  con- 
sidered vested  in  State  but  held  for  benefit  of  schools  only;  Gavigan  v. 
Crary,  2  Alaska,  380,  where  tract  of  public  land  is  actually  set  apart 
by  War  Department  for  military  purposes,  and  government  appropriations 
expended  in  fitting  it  for  siich  use  and  military  forces  remain  in  possession 
thereof  until  its  abandonment  by  formal  notice,  it  was  a  military  reser- 
vation; Crawford  v.  Bmrr,  2  Alaska,  35,  where  commander  of  military 
post  gave  party  permission  to  erect  stable  on  reservation,  he  initiated  no 
right  to  ground  by  such  possession;  Albeiger  v.  Kingsbury,  6  Cal.  App. 
99,  91  Pac.  676,  holding  land  not  subject  to  sale  when  withdrawn  "pending 
determination  as  to  advisability  of  including  same  within  forest  reserva- 
tion"; State  V.  Trustees  of  the  Internal  Improvement  Fund,  47  Fla.  325, 
35  South.  995,  applying  rule  where  lands  were  listed  as  swamp  and  over- 
flowed lands;  Florida  Town  Imp.  Co.  v.  Bigalsky,  44  Fla.  776,  33  South. 
451,  applying  rule  to  public  lands  on  north  end  of  Amelia  Island  reserved 
for  military  purposes;  Batterton  v.  Douglas  Mining  Co.,  20  Idaho,  765, 
38  L.  R.  A.  (N.  S.)  1121,  120  P^.  829,  holding  allowance  of  entry  and 
final  proofs  of  claimant  of  mineral  land  and  receipt  of  purchase  price 
constituted  segregation,  and  land  not  subject  to  further  entry  or  location ; 
State  V.  TuUy,  31  Mont.  382,  78  Pac.  766,  determining  jurisdiction  of  State 
over  homicide  committed  on  land  set  apart  to  military  reservation;  Springer 
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V.  Clopath,  26  Nev.  194,  65  Pac.  805,  holding  mere  occupancy  of  land  at 
time  it  was  listed  to  State,  nnder  act  of  Congress  of  June  16,  1880,  grant- 
ing unappropriated  lands,  does  not  constitute  an  appropriation  so  as  to 
render  listing  to  State  invalid;  Enid  A  Anadarko  Ry.  Co.  v.  Kephart,  19 
Okl.  12,  91  Pac.  1053,  holding  homestead  entry  not  subject  to  appropriation 
for  railroad  right  of  way ;  McMichael  v.  Murphy,  12  Okl.  160,  161,  70  Pac. 
191,  homestead  entry  valid  on  its  face  segregates  it  from  the  public  domain 
and  precludes  it  from  subsequent  entry  until  original  entry  is  canceled; 
Hough  V.  Porter,  51  Or.  388,  98  Pac.  1091,  holding  desert  land  act  reserved 
to  public  right  to  appropriate  water  flowing  over  or  along  lands  patented 
thereander;  State  v.  Whitney,  66  Wash.  488,  120  Pac.  121,  holding  Con- 
gress could  not  modify  or  recall  grant  of  school  lands  to  State. 

In  United  States  v.  Stone,  2  Wall.  537,  17  L.  Ed.  767,  the  government 
was  allowed  to  file  a  bill  in  equity  to  nullify  a  patent  issued  by  mistake 
to  lands  reserved  for  military  purposes ;  and  again  in  Spaulding  v.  Martin, 
11  Wis.  274,  a  grant  to  a  State  for  school  purposes  was  held  to  be  exclusive 
of  such  a  reservation.  An  appropriation  of  land  for  the  use  of  an  Indian 
tribe  operates  to  sever  the  land  from  the  public  domain,  and  a  subsequent 
patent  issued  by  the  land  department  conveys  no  title  (Missouri  etc.  Ry. 
V.  Roberts,  152  U.  S.  119,  88  L.  Ed.  880,  14  Sup.  Ct.  498 ;  Apis  v.  United 
States,  88  Fed.  940;  Stephens  v.  Westwood,  20  Ala.  278,  s.  c,  25  Ala.  719; 
Land  v.  Keim,  52  Miss.  350;  Ruggles  v.  Marsilliott,  19  Wis.  171) ;  a  fortiori 
a  pre-emption  of  such  lands  would  be  inoperative  (United  States  v.  Payne, 
2  McCrary,  302,  303,  8  Fed.  893,  894 ;  Hartmann  v.  Warren,  76  Fed.  160, 
40  U.  S.  App.  245).  And  this  is  true,  although  the  reservation  is  aban- 
doned; until  the  rights  of  the  reservees  are  extinguished  by  act  of  Congress 
the  right  of  pre-emption  is  suspended  (Crommelin  v.  Minter,  9  Ala.  602). 
Mineral  lands  are  reserved  from  pre-emption  and  entry;  hence  such  lands 
are  not  within  the  contemplation  of  an  act  of  Congress  subjecting  a  tract 
to  pre-emption  in  general  terms  (United  States  v.  Gear,  3  How.  132,  11 
L.  Ed.  628),  but  see  dissenting  o^Mnion,  3  How.  803,  11  L.  Ed.  889  (Gar- 
rard v.  Silver  Peak  Mines,  82  Fed.  583) ;  and  if  a  grant  embraces  such 
mineral  lands,  persons  are  not  precluded  from  subsequently  locating  mining 
claims  upon  them  (Northern  Pac.  Ry.  Co.  v.  Sanders,  49  Fed.  137,  7  U.  S. 
App.  47;  Northern  Pac.  Ry.  Co.  v.  Cannon,  54  Fed.  255,  258,  7  U.  S.  App. 
507).  Again  the  rule  has  been  applied  in  cases  of  homestead  entry  and 
pre-emption.  If  the  entry  has  been  regularly  made,  and  its  legality  passed 
QpoQ  by  the  land  officers,  the  land  is  no  longer  subject  to  pre-emption  or 
grant  (Hastings  etc.  R.  R.  Co.  v.  Whitney,  132  U.  S.  360,  ZS  L.  Ed.  865, 
10  Sup.  Ct.  114;  Bardon  v.  Northern  Pac.  R.  R.  Co.,  145  U.  S.  539,  543, 
86  L  Ed.  809,  811,  12  Sup.  Ct.  857,  859 ;  Burr  v.  Greeley,  52  Fed.  927, 
10  U.  S.  App.  409 ;  United  States  v.  Turner,  54  Fed.  229 ;  (3aines  v.  Hale, 
16  Ark.  21,  22;  Janes  v.  Wilkinson,  2  Kan.  App.  366,  42  Pac.  737;  Barry 
V.  Gamble,  8  Mo.  95;  Perry  v.  O'Hanlon,  11  Mo.  596,  597,  49  Am.  Dec. 
HO,  111) ;  and  a  person  entering  for  purpose  of  locating  is  guilty  of  tres- 
pass (Burlington  etc.  R.  R.  Co.  v.  Johnson,  38  Kan.  150,  16  Pae.  129; 
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Larsen  v.  Oregon  Ry.  &  Nav.  Co.,  19  Or.  246,  23  Pac.  977;  Stewart  v. 
Altstock,  22  Or.  187,  29  Pac.  555).  And  the  homesteader  has  sofficient 
title  to  permit  him  to  grant  a  right  of  way  to  a  railroad  company,  if  the 
freehold  is  not  injured  thereby.  But  so  long  as  the  fee  is  in  the  govern- 
ment it  may  also  exercise  this  same  power  (Hamilton  v.  Spokane  etc.  Ry. 
Co.,  2  Idaho,  907,  28  Pac.  411),  and  may  even  prosecute  the  homesteader 
if  he  cut  more  timber  than  is  necessary  for  fences  and  buildings  (Shiver 
V.  United  States,  159  U.  S.  494,  40  L.  Ed.  232»  16  Sup.  Ct.  55). 

She  rule  applies,  with  still  greater  force,  to  land  which  has  been  set 
aside  or  granted  to  a  State  as  school  lands  pr  for  the  purpose  of  aiding 
in  the.  construction  of  railroads.  Such  action  removes  the  land  from  the 
control  of  the  land  department,  and  subsequent  grants  are  void  (Eissell 
V.  St.  Louis  Public  Schools,  18  How.  27,  28,  15  L.  Ed.  328;  Hibberd  v. 
Slack,  84  Fed.  575;  Burfenning  v.  Chicago  etc.  Ry.  Co.,  46  Minn.  20, 
48  N.  W.  444;  Daggett  v.  Bonewitz,  107  Ind.  278,  7  N.  E.  901;  Marks  v. 
Martin,  27  La.  Ann.  528;  State  v.  Delesdenier,  7  Tex.  108;  Fannin  v. 
Riddle,  51  Tex.  368;  Walker  v.  Hedrick,  18  111.  571).  So  also  where  Con- 
gress had  granted  lands  to  a  State  for  the  purpose  of  aiding  in  the  con- 
struction of  a  railroad,  they  could  not  be  included  in  a  subsequent  grant 
for  the  purpose  of  aiding  in  the  constructioii  of  a  ship  canal  (Lake  Superior 
Ship  Canal  etc.  Co.  v.  Cunningham,  155  U.  S.  373,  39  L.  Ed.  190,  15  Sup. 
Ct.  110) ;  affirming  s.  c,  44  Fed.  830;  nor  can  a  grant  in  aid  of  a  railroad 
embrace  lands  certified  to  a  State  as  swamp  lands  (Fremont  and  Mills 
Counties  v.  Burlington  R.  R.,  22  Iowa,  129 ;  Hannibal  etc.  R.  R.  Co.  v.  Smith, 
41  Mo.  334).  But  where  land  has  simply  been  set  aside  for  the  use  of 
a  State  for  school  purposes,  and  patent  has  not  issued,  the  United  States 
may  grant  a  right  of  way  across  it  (Union  Pacific  Ry.  Co.  v.  Douglas  Co., 
31  Fed.  540) ;  and  may  still  treat  it  as  public  land  for  the  purpose  of 
punishing  a  person  erecting  fences  thereon  (United  States  ▼.  Bisel,  8  Mont. 
29,  19  Pac.  253).  Grants  to  individuals  or  corporations  also  operate  to 
avoid  subsequent  grants  (Northern  Pac.  R.  R.  Co.  v.  Peronton,  3  Dak.  Ter. 
231,  14  N.  W.  106;  Sarpy  v.  Papin,  7  Mo.  506;  Kuechler  v.  Wright,  40 
Tex.  606).  And  to  give  a  grant  this  effect,  it  is  not  necessary  that  title 
should  have  finally  passed,  if  the  land  has  been  sufiQ«iently  located  (United 
States  V.  Oregon  etc.  R.  R.  Co.,  69  Fed.  901). 

Upon  the  same  principle,  grants  made  by  foreign  governments,  prior 
to  acquisition  of  the  territory  by  the  United  States,  when  r^^arly  con- 
firmed, have  been  held  to  have  the  same  force  and  effect  as  a  patent 
(Doolan  v.  Carr,  125  U.  S.  625,  626,  81  L.  Ed.  847,  8  Sup.  Ct.  1231,  1232), 
but  see  dissenting  opinion,  p.  634,  31  L.  Ed.  860,  8  Sup.  Ct.  1236  (Cameron 
V.  United  States,  US  U.  S.  309,  37  L.  Ed.  462,  13  Sup.  Ct.  599;  Ashley  v. 
Cramer,  7  Mo.  106 ;  Harrold  v.  Simonds,  9  Mo.  330  (327) ;  St.  Louis  Public 
Schools  V.  Walker,  40  Mo.  404).  The  rule  was  also  applied  in  Monroo 
Cattle  Co.  V.  Becker,  147  U.  S.  57,  87  L.  Ed.  77,  13  Sup.  Ct.  221,  in  holding 
that  during  the  ninety  days  allowed  by  a  State  law  for  a  purchaser  of 
State  land^  to  make  his  first  payment,  the  State  surveyor  could  not  treat 
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the  application  as  withdrawn  and  permit  another  location.    Trustees  of 
Yincennes  University  v.  Indiana,  14  How.  273,  14  L.  Ed.  418,  cites  the   * 
principal  case  in  holding  that  ^here  land  was  granted  to  a  corporation 
to  be  created  subsequently,  the  title  vested  upon  the  creation  of  the  cor- 
poration, and  was  meanwhile  exempt  from  location.    Other  cases,  applying 
a  principle  deducible  from  this  rule,  have  held  that  lands  appropriated 
or  reserved  from  sale  lose  their  character  as  public  lands,  and  laws  pro- 
viding penalties  for  fencing  or  for  wantonly  destroying  timber  upon  "public 
lands"  do  not  apply  to  them  (United  States  v.  Garretson,  42  Fed.  23,  24; 
United  SUtes  v.  Elliott,  7  Utah,  392,  26  Pao.  1118) ;  and  where  land  has 
been  appropriated  as  forest  land,  it  is  not  subject  to  the  right  of  pasturage 
allowed  on  public  lands  (United  States  v.  Tygh  Valley  Co.,  76  Fed.  694). 
The  following  cases  cite  the  rule  approvingly  in  general  discussion :  United 
States  v.  Ames,  1  Wood.  &  M.  83,  Fed.  Cas.  14,441;  United  States  v. 
Winona  etc.  R.  R.  Co.,  67  Fed.  956,  32  U.  S.  App.  272 ;  High  Line  Canal 
Co.  V.  Moon,  22  Colo.  663,  45  Pac.  438;  Guidry  v.  Woods,  19  La.  339, 
86  Am.  Dec.  680;  Milam  C0|  v.  Bateman,  54  Tex.  164;  McSorley  v.  Hill, 
2  Wash.  650,  27  Pao.  556 ;  dissenting  opinion  in  Trotter  v.  St.  Louis  Public 
Schools,  9  Mo.  102  (101). 

Distinguished  in  United  States  v.  Blendauer,  128  Fed.  913,  holding  lands 
in  Bitter  Root  Valley,  formerly  occupied  by  Flatheads,  which,  # by  17  Stat. 
226,  providing  for  removal  of  Indians  therefrom,  were  made  subject  to 
sale,  became  part  of  public  domain,  and  as  such  subject  to  be  set  apart  as 
forest  reservation  under  26  Stat.  1103.  The  rule  has  been  held  inapplicable 
where  the  facts  did  not  show  that  a  legal  appropriation  of  land  for  public 
porposes  had,  in  fact,  been  made  (United  States  v.  Fitzgerald,  15  Pet. 
421,  10  L.  Ed.  790;  United  State  v.  McGraw,  8  Sawy.  160,  12  Fed.  452). 
And  in  United  States  v.  Railroad  Bridge  Co.,  6  McLean,  527,  Fed.  Cas. 
16,114,  it  was  held  that  the  abandonment  of  a  military  reservation  operated 
to  return  the  land  to  the  public  domain  and  rendered  it  subject  to  entry. 
In  Doll  V.  Meador,  16  Cal.  330,  under  the  facts  of  the  case,  the  land  in 
controversy  was  declared  never  to  have  been  reserved  from  sale  by  the 
United  States,  and  was  embraced  in  a  grant  to  the  State.  Bryan  v. 
Shirley,  53  Tex.  454,  455,  also  criticises  the  rule  in  holding  that  the  validity 
of  a  patent  so  issued  cannot  be  attacked  except  by  a  i)erson  claiming  title 
to  the  same  land. 

Congress  has  full  power  to  dispose  of  or  to  make  necessary  rules  and  regu- 
lations respecting  public  lands. 

Approved  in  Hartman  v.  Fresise,  36  Colo.  150,  4  L.  R.  A.  (N.  8.)  872,  84 
Pac.  686,  following  rule ;  Light  v.  United  States,  220  U.  S.  535,  55  L.  Ed. 
574,  31  Sup.  Ct.  485,  holding  Congress  could  confer  on  Secretary  of  Agri- 
culture power  to  make  regulations  for  grazing  sheep  on  public  lands; 
United  States  v.  Utah  Power  &  Light  Co.,  209  Fed.  557,  126  C.  C.  A.  376, 
holding  right  to  use  of  public  land  for  water  and  power  company  could  be 
acquired  only   by  grant   from   Secretary  of  Interior;   United   States   v. 
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,  Chicago  etc.  Ry.  Co.,  207  Fed.  172,  holding  act  of  March  3,  1891,  authoriz- 
ing President  to  set  apart  land  as  forest  reserve  implied  authority  to  make 
temporary  withdrawals  from  sale;  United «States  v.  Hanson,.  167  Fed.  889, 
93  C.  C.  A.  371,  in  opinion  of  District  Court,  Circuit  Court  of  Appeals 
reversing  judgment  on  other  grounds;  Seymour  v.  Sanders,  3  Dill.  440, 
Fed.  Cas.  12,690,  and  Russell  v.  Lowth,  21  Minn.  170,  18  Am.  Bep.  392, 
asserting  the  validity  of  an  act  of  Congress  providing  that  homestead 
entries  shall  not  be  liable  for  debts  contracted  prior  to  the  issue  of  a 
patent.  Under  the  power  delegated  to  the  Land  Department,  the  commis- 
sioner may  make  rules  regarding  the  disposition  of  lands,  and.  may  with- 
draw lands  from  sale,  or  may  even  annul  an  entry  prior  to  issue  of  patent 
(Kansas  Pac.  Ry.  Co.  v.  Atchison  etc.  R.  R.,  2  McCrary,  553,  13  Fed.  107; 
Stimson  Land  Co.  v.  Rawson,  62  Fed.  430).  But  see  dissenting  opinion  in 
Chapman  v.  Quinn,  56  Cal.  292.  State  courts  have  no  jurisdiction  as 
between  conflicting  claims  until  patent  issues  (Vantongeren  v.  Heffeman,'' 
5  Dak.  Ter.  196,  38  N.  W.  60) ;  mere  entry  and  payment  of  purchase  price 
is  not  sufficient  to  give  a  State  control  (Terry ^v.  Hennen,  4  La.  Ann.  463). 
On  this  principle  a  State  law  was  held  void  which  provided  that  a  purchaser 
of  Indian  lands  from  an  Indian  could  not  be  evicted  by  a  person  holding 
the  legal  title  until  such  person  had  paid  the  purchase  money  and  interest 
(McGannon  v.  Straightlege,  37  Kan.  89,  14  Pac.  454).  State  registration 
laws  have  no  operation  on  public  lands  until  title  has  finally  passed  (David 
V.  Rickabaugh,  32  Iowa,  543).  But  where  a  patent  issues  from  the  United 
States  after  confirmatioh  of  land  to  a  State,  a  State  patent  will  be  upheld 
in  the  State  courts  (Ludeling  v.  Vester,  20  La.  Ann.  437).  Mobile  v.  Eslava, 
16  Pet.  250,  10  L.  Ed.  954,  cites  the  principal  case  as  an  instance  where 

-the  Supreme  Court  took  jurisdiction  under  the  twenty-fifth  section  of  the 
judiciary  act  of  an  appeal  involving  a  dispute  as  to  the  title  of  land  granted 
by  the  United  States;  see  also  the  dissenting  opinion  in  Taylor  v.  Baker, 
1  Fla.  259. 

In  general,  notbing  but  a  patent  can  pass  a  perfect  and  consummate  title. 
Approved  in  McCune  v.  Essig,  199  U.  S.  390,  50  L.  Ed.  241,  26  Sup.  Ct. 
78,  doctrine  of  relation  cannot  be  invoked  to  confer  any  right  in  land  under 
operation  of  State  laws  upon  daughter  of  deceased  homesteader  as  against 
widow  to  whom  patent  has  issued;  United  States  v.  Fickett,  205  Fed.  137, 
123  C.  C.  A.  366,  holding  unpatented  mining  claims,  to  which  claimant 
could  obtain  patent,  were  public  lands  under  Revised  Statutes,  section  2412 ; 
Delassus  v.  Winn,  174  Mo.  644,  74  S.  W.  636,  holding  straight  legal  title 
from  original  patentee  not  impeached  by  entries  on  plat-book,  declaring 
some  other  person  to  be  owner;  Gould  v.  Tucker,  20  S.  D.  231,  105  N.  W. 
624,  626,  holding  where  timber  culture  entryman  died  without  heirs  before 
patent,  land  was  open  to  homestead  entry;  all  holding  certificates  of  entry 
or  pre-emption  are  inoperative  to  convey  the  ultimate  title,  and  insuffi- 
cient to  support  actions  of  ejectment  or  to  defend  such  actions  as  against 
persons  claiming  under  patent;  Carter  v.  Ruddy,  166  U.  S.  495,  41  L.  Ed. 
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1091,  17  Sup.  Ct.  641,  Wood  v.  Pittman,  113  Ala.  212,  213,  20  South. 
973,  Wiggins  v.  Lusk,  12  111.  135,  Arnold  v.  Grimes,  2  G.  Greene,  83,  Kissell 
V.  St.  Louis  Public  Schools,  16  Mo.  583,  Morancy  v.  Ford,  2  La.  Ann.  302, 
Griffith  V.  Deerfelt,  17  Mo.  32,  and  Brownsville  v.  Basse,  36  Tex.  500.    In 
Larriviere  v.  Madegan,  1  Dill.  458,  Fed.  Cas.  8096,  a  defendant  in  ejectment 
Was  not  allowed  to  set  up  a  pre-emption  entry  against  a  location  with  scrip, 
whieh  was  held  equivalent  to  a  patent.    Where,  under  a  grant  to  an  Indian, 
land  had  been  located  with  the  approval  of  the  President,  but  patent  had 
not  issued,  a  subsequent  grant  to  another  person  was  held  to  prevail  in 
Verden  v.  Coleman,  4  Ind.  460.    In  cases  where  the  patent  is  founded  on 
an  elder  entry,  it  is  deemed  to  relate  back  to  the  entry,  cutting  of^  inter- 
vening entries    (Klein   v.   Argenbright,   26  Iowa,   496).    The   dissenting 
opinion  in  Brown  v.  Clements,  3  How.  673, 11  L.  Ed.  778,  cites  the  principal 
case  upon  this  point  m  arguing  that  a  patent  should  prevail,  although  it 
appropriates  to  one  pre-emptioner  land  claimed  by  another.    Applying  the 
principle  also,  it  has  been  held  that  a  homesteader  has  no  right  to  cut  tim- 
ber for  pxirpose  of  selling^  it  (Shiver  v.*  United  States,  159  U.  S.  495,  40 
L.  Ed.  232,  16  Sup.  Ct.  55) ;  and  a  person  locating  on  public  lands  has 
no  right  to  claim  wood  cut  by  him  as  against  a  subsequent  patentee  (Brock 
V.  Smith,  14  Ark.  434).    So,  also,  a  person  placing  machinery  upon  home- 
stead land  prior  to  issue  of  patent^annot  claim  a  lien  on  the  land  (Paige 
V.  Peters,  70  Wis.  182,  5  Am.  St.  Bep.  157,  35  N.  W.  329).    A  patent  issued 
by  a  State  cannot  prevail  against  a  patent  issued  by  the  United  States 
(Foley  V.  Harrison,  5  La.  Ann.  87).    And  a  State  statute  of  limitations 
does  not  commence  to  run  in  favor  of  an  adverse  possessor  until  patent 
issues  (GibsQfi  v.  Chouteau,  13  Wall.  104,  20  L.  Ed.  5S8;  Treadway  v. 
Wilder,  12  Nev.  114).    And  Hyde  v.  Holland,  18  Or.  334,  22  Pac.  1105, 
favors  such  a  rule  although  it  does  not  decide  the  question.    In  Hersh- 
berger  v.  Blewett,  55  Fed.  180,  it  was  held,  that  where  a  person  who  had 
settled  on  public  land,  died  before  patent  issued,  and  patent  issued  later 
to  his  heirs,  the  heirs  took  by  purchase  from  the  government  and  the  land 
was  not  subject  to  administration.    Doe  v.  Eslava,  9  How.  447,  IS  L.  Ed. 
211,  approves  the  rule  in  general  discussion. 

Limited  in  Levi  v.  Thompson,  4  How.  19,  11  L.  Ed.  857,  the  equitable 
title,  conveyed  by  a  register's  certificate,  was  held  subject  to  execution  un- 
der a  State  law,  and  in  Franklin  v.  Kelley,  2  Neb.  90,  such  a  title  was  held 
subject  to  dower  rights.  Public  lands  in  possession  are  also  treated  as  the 
property  of  the  occupant,  except  that  he  cannot  make  title  as  against  the 
United  States  (Tumey  v.  Saunders,  4  Scam.  535) ;  and  a  State  court,  in 
Bracken  v.  Preston,  1  Pinn.  599,  44  Am.  Dec.  424,  entertained  an  action 
by  an  entryman  upon  a  mining  claim  against  another  person,  for  trespass, 
in  wrongfully  digging  ore.  In  an  action  at  law  an  elder  patent  is  conclu- 
sive, but  Gamer  v.  Willett,  18  HI.  458,  asserted  the  jurisdiction  of  equity 
to  determine  as  to  which  party  had  the  greater  equity,  and  Kittridge  v. 
Breaud,  4  Rob.  (La.)  82,  39  Am.  Dec.  515,  is  to  the  same  effect.  In  Knabe 
y.  Borden,  88  Ala.  438,  7  South.  93,  a  patent  was  declared  to  be  prima  facie 
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evidence  of  title,  but  defeasible  by  a  prior  patent  from  a  State  under  an 
act  of  Congress. 

An  act  of  Oongress  conyeying  lands  In  words  of  present  grant  pasMS  a 
complete  title,  and  a  patent  Is  nnneceesary. 

Approved  in  Smith  v.  Beloit,  122  Wis.  407,  100  N.  W.  881,  where  entry- 
man  on  public  land,  after  having  paid  his  money  and  obtained  register's 
certificate,  platted  land  into  city  lots,  on  recording  of  patent  to  him,  deeds 
to  grantees  conveyed  legal  title.  Several  citing  cases  follow  this  excep- 
^  tion  to  the  rule  that  a  patent  is^neeessary  to  complete  title  to  lands  granted 
by  the  United  States.  Such  a  construction  was  given  to  an  act  declaring 
that  certain  swamp  and  overflowed  lands  "are  hereby  granted"  to  the  State 
of  California,  Keman  v.  Griffith,  27  Cal.  89.  The  so^alled  ''donation  act," 
embracing  lands  in  Oregon,  has  been  uniformly  held  by  the  courts  of  that 
State  to  pass  an  immediate  title  to  the  donee,  subject  to  be  defeated  upon 
subsequent  noncompliance  with  the  terms  of  the  act  (Lee  v.  Summers,  2 
Or.  267;  White  v.  Allen,  3  Or.  Ill';  Groslouis  v.  Northcut,  3  Or.  397;  Gaston 
V.  Stott,  6  Or.  57;  Dolph  v.  Barney,  5  Or.  202,  204.) 

The  qnestlon,  arising  In  either  State  or  a  Federal  conrt^  as  to  whether  title 
has  passed  ftom  the  United  States  most^u^resolved  by  United  States  laws. 

Approved  in  Columbia  Valley  R.  Co.  v.  Portland  etc.  Ry.  Co.,  162  Fed. 
60lif  89  C.  C.  A.  361,  applying  rule  in  action  by  railroad  to  establish  claims 
to  right  of  way  acquired  under  act  of  Congress;  Peyton  v.  Desmond,  129 
Fed.  10,  63  C.  C.  A.  651,  State  statute  purporting  to  regulate  effect  of 
final  receipts  of  United  States  land  department  cannot  withhold  from 
grantees  of  government  any  of  incidents  of  transfer  of  government  title; 
Moore  v.  Halliday,  43  Or.  253,  99,Aln.  St.  Bep.  724,  72  Pac.  804,  one  who 
has  made  homestead  filing  on  government  land,  and  is  in  possession^  but 
has  not  obtained  title,  cannot  have  title  quieted  as  against  one  claiming  an 
interest  therein;  M'Cune  v.  Essig,  122  Fed.  590,  holding  suit  by  daughter 
of  deceased  homesteader  to  recover  interest  in  land  which  after  his  death 
was  patented  to  widow  under  homestead  law  involves  construction  of  such 
law  and  is  removable  (affirming  118  Fed.  275) ;  dissenting  opinion  in  Kean 
v.  Calumet  Canal  Co.,  190  U.  S.  485,  47  L.  Ed.  1147,  23  Sup.  Ct.  661, 
majority  holding  government  patent  under  swamp-land  act  of  1850,  which 
refers  to  official  survey  and  describes  land  as  whole  of  afractional  sections 
therein  enumerated  convey  to  extent  of  full  subdivisions  land  under  non- 
navigable  waters;  Irvine  v.  Marshall,  20  How.  566,  15  L.  Ed.  998,  where 
the  question  as  to  what  title  was  acquired  by  a  person  entering  for  another 
was  held  to  be  determinable  only  by  Federal  courts;  Waters  v.  Bush,  42 
Iowa,  256,  holding  State  courts  bound  to  recognize  Federal  laws  declaring 
locations  of  military  lands  assignable;  Whitney  v.  Detroit  Land  Co.,  78 
Wis.  246,  47  N.  W.  427,  applying  rule  in  determining  the  interest  taken 
under  a  patent;  Mendota  Club  v.  Anderson,  101  Wis.  490,  78  N.  W.  188, 
arguendo. 
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WHen  tme  hu  passed  ftom  United  States,  land  is  subject  to  State  legisla- 
tion,  80  far  as  snch  legislation  Is  consistent  witb  admission  tliat  title  passed  and 
▼ested,  according  to  United  States  laws. 

Approved  in  Buchser  v.  Buchser,  231  U.  S.  161,  58  L.  Ed.  168,  34  Sup.  Ct. 
46,  f DHowing  role ;  Buchser  v.  Morss,  202  Ted.  856, 121  C.  C.  A.  212,  holding 
where  patent  issued  to  homestead  entryman,  State  law  made  it  community 
property;  Card  v.  Cerini,  86  Wash.  421, 150  Pac.  610,  holding  where  home- 
stead entryman  married  after  entry  but  before  final  proofs  land  was  not  com- 
munity property;  Eckert  v.  Schmitt,  60  Wash.  27,  31,  110  Pac.  637,  639, 
holding  homestead  entry  became  community  property  of  entryman  and 
wife  on  making  final  proof,  though  wife  died  before  patent  issued ;  Curry 
V.  Wilson,  57  Wash.  613,  107  Pac.  368,  holding  State  statutes  controlled  as 
to  community  character  of  property  acquired  by  husband  under  Federal 
Isws;  Kri^  V.  Lewis,  56  Wash.  198,  26  L.  B.  A.  (N.  S.)  1117,  105  Pac.  484, 
holding  where  husband  acquired  title  under  homestead  entry  during  ex- 
istence of  community,  on  death  of  wife  State  laws  of  descent  controlled; 
Cnnningham  v.  Krutz,  41  Wash.  197,  83  Pac.  112,  where  husband  home- 
steaded  lands  and  rended  thereon  with  wife,  and  patent  issued  to  him, 
*Bd  wife  left  will  giving  undivided  half  of  land  to  her  children,  wife  could 
not  devise  any  part  of  same  as  community  property  as  patent  vested  entire 
^tate  in  husband ;  Cannon  v.  White,  16  La.  Ann.  89,  holding  that  a  patent, 
fi'audulently  obtained,  inures  to  the  party  entitled  to  it;  Stephenson  v. 
Smith,  7  Mo.  638,  643,  holding  that  where  one  person  enters  or  purchases 
^or   another,  patent  will  be  decreed  to  that  other;  dissenting  opinion  in 
Irving'  V.  Marshall,  20  How.  570,  15  L.  Ed.  1000  (majority  reversing,  s.  c, 
'  Minn.  299,  300),  where  it  was  held  that  parties  purchasing  public  land, 
.  ^'^^^ug'h  an  agent,  could  not  repudiate  their  agreement  with  him  after 
Mtent  issued;  German  Land  Assn.  v.  Scholler,  10  Minn.  339,  holding  that 
*vhere  land  was  patented  to  an  association  of  persons,  a  State  court  could 
<ieterznine  their  individual  rights.    As  between  conflicting  claimants  under 
*  Patent,  State  courts  asserted  jurisdiction  to  determine  the  rightful  pat- 
ente^,    in  Bell  v.  Heame,  10  La.  Ann.  517,  and  Horsky  v.  Moran,  21  Mont. 
?^>    S3  Pac.  1067;  and  a  State  court  was  declared  to  have  power  to  give 
''^^gTnent  in  ejectment  in  favor  of  a  person  who  had  paid  the  purchase 
P^eo,    and  was  entitled  to  the  immediate  issue  of  a  patent,  in  Wisconsin 
^-    R.  R.  Co.  v.  Wisconsin  River  Land  Co.,  71  Wis.  99,  36  N.  W.  839. 
*iat     land  is  taxable  by  a  State  after  title  has  passed  from  the  United 
£^^t^s  was  held  in  Miller  v.  Donahue,  96  Wis.  508,  71  N.  W.  904.     See,  also, 
^tt    X7.  Prudhomme,  3  Rob.  (La.)  295,  296,  and  dissenting  opinion  in  Rose 
•  -^^ckland,  17  111.  319,  where  the  rule  is  cited  approvingly. 

-A^pplicability  of  State  community  property  laws  to  realty  acquired 
^om  Federal  government.    Note,  26  L.  R.  A.  (N.  S.)  1118. 


tlds  case  court  entertained  suit  against  a  United  States  officer  to  recover 
^sion  oi  lands  held  by  lilm  under  government  authority. 
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Approved  in  St.  Louis  etc.  R.  Go.  v.  Alien,  181  Fed.  722,  holding  snit 
against  railroad  conunission  and  prosecuting  attorney  of  State  to  enjoin 
void  order  of  commission  was  not  suit  against  State ;  Wadsworth  v.  Boysen, 
148  Fed.  780,  suit  to  enjoin  Indian  agent  from  obstructing  complainant  in 
prospecting  on  reservation  is  not  suit  against  government,  though  defendant 
claims  to  be  acting  in  official  capacity;  United  States  v.  Lee,  106  U.  S. 
211,  216,  217,  27  L.  Ed.  179,  180,  181,  1  Sup.  Ct.  253,  257,  258  (affirming 
^  3  Hughes,  95,  96,  98,  99,  133,  138  Fed.  Gas.  8191,  and  3  Hughes,  150,  Fed. 
Gas.  8192),  Tindal  v.  Wesley,  167  U.  S.  214,  42  L.  Ed.  140, 17  Sup.  Gt.  774, 
Head  v.  Porter,  48  Fed.  482,  486,  State  v.  Curran,  12  Ark.  350,  Polack  v. 
Mansfield,  44  Gal.  42,  13  Am.  Rep.  156,  Dreux  v.  Kennedy,  12  Rob.  (La.) 
502,  503,  and  dissenting  opinion  in  United  States  v.  Lee,  106  U.  S.  246, 
27  L.  Ed.  191,  1  Sup.  Gt.  282,  as  authority  for  holding  that  suit  against 
government  officer  is  not  suit  against  government  under  which  he  acts; 
Gunningham  v:  Macon  etc.  R.  R.  Go.,  109  U.  S.  452,  27  L.  Ed.  994,  3  Sup. 
Gt.  297,  Virginia  Goupon  Gases,  114  U.  S.  287,  29  L.  Ed.  192,  5  Sup.  Ct. 
912,  Reagan  v.  Farmers'  L.  &  T.  Go.,  154  U.  S.  391,  38  L.  Ed.  1021, 14  Sup. 
Gt.  1052,  to  point  that  an  officer,  to  avoid  personli^  liability  for  his  acts, 
must  show  himself  to  be  protected  by  the  authority  of  the  government. 

On  right  to  maintain  ejectment  against  servant  or  agent  in  actual  pos- 
session of  premises.    Note,  Ann.  Csa.  19130,  357. 

Miscellaneous.  Gited  in  United  States  v.  Grimaud,  220  U.  S.  521,  55 
L.  Ed.  569, 31  Sup.  Gt.  480,  holding  United  States  could  recall  implied  license 
to  use  public  land  for  grazing;  Utah  Power  etc.  Go.  v.  U.  S.,  230  Fed.  340, 
holding  failure  to  object  to  use  of  public  lands  and  making  improvements 
thereon  conferred  no  right  as  against  United  States;  Riggio  v.  McNeely, 
135  La.  396,  65  South.  553,  and  Haggerty  v.  Annison,  133  La.  343,  62  South. 
947,  both  holding  limitations  did  not  run  against  patentee  till  patent 
issued;  United  States  v.  Ghicago,  7  How.  193,  12  L.  Ed.  664,  United  States 
V.  Illinois  etc.  R.  R.,  2  Biss.  175,  Fed.  Gas.  15,437,  and  Illinois  v.  Illinois 
etc.  R.  R.,  33  Fed.  733,  as  having  confirmed  the  reservation  of  land  for  Fort 
Dearborn;  Garcia  v.  Gallender,  125  N.  Y.  311,  26  N.  E.  284,  in  defining 
the  term  "pre-emption";  Mechanics'  etc.  Bank  v.  Union  Bank,  25  La.  Ann. 
389,  application  not  apparent;  Scuddy  v.  Shaffer,  10  La.  Ann.  134,  to  point 
that  before  issue  of  patent,  commissioner  of  State  land  office  may  vacate 
fraudulent  entiy. 

13  Pet.  519-606,  10  It.  Ed.  274,  BANK  OF  AXTOUSTA  ▼.  EABLE. 

Contract  of  corporation  Is  contract  of  legal  entity,  of  artificial  being  created 
by  charter,  and  not  contract  of  Individual  members. 

The  rule  that  a  corporation  is  a  being  distinct  from  the  individuals  that 
compose  it  has  been  applied  in  various  ways  by  the  city  cases.  It  has 
been  approved  in  the  following:  Waters-Pierce  Oil  CJo.  v.  Texas,  177  U.  S. 
43,  44  L.  Ed.  664,  20  Sup.  Ct.  524,  upholding  Texas  act  of  March  30,  1890, 
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prohibiting  foreign  corporations  which  violated  provisions  of  that  act  from 
doing  business  within  State ;  Black  v.  Supreme  Council  Am.  Leg.  of  Hon., 
120  Fed.  582,  holding  in  action  for  breach  of  insurance  contract  of  incor- 
porated fraternal  benefit  society,  internal  affairs  of  corporation  and  equi- 
ties of  its  members  inter  sese  do  not  affect  its  liability ;  State  v.  Hammond 
Packing  Co.,  110  La.  187,  34  South.  370  (upholding  Acts  1898,  p.  1Q2, 
No.  127),  levying  annual  license  tax  on  foreign  corporations;  D'Arcy  v. 
Mutual  L.  I.  Co.,  108  Tenn.  672,  69  S.  W.  769,  holding  under  Acts  1876, 
e.  66,  providing  for  service  of  process  on  Secretary  of  State  in  suit  against 
foreign  insurance  company,  such  service  was  valid  in  suit  brought  after 
repeal  of  such  act  on  policy  issued  prior  to  repeal ;  Irrigation  Co.  v.  Hotch- 
kiss^  21  Tex.  Civ.  279,  62  S.  W.  103,  arguendo.    A  corporation  has  been 
held  to  be  suable  in  the  Federal  courts,  regardless  of  the  citizenship  of  its 
individual  members  (St.  Louis  etc.  Ry.  Co.  v.  James,  161  U.  S.  669,  40 
L.  Ed.  807,  16  Sup.  Ct.  626 ;  Barrow  S.  S.  Co.  v.  Kane,  170  U.  S.  107,  42 
L.  Ed.  967,  18  Sup.  Ct.  628),  but  see  Wood  v.  Fire  Ins.  Co.,  13  Conn.  212, 
SS  Am.  Dec  399;  and  this  presumption,  that  a  corporation  is  a  citizen  of 
the  State  that  created  it,  cannot  be  affected  by  a  State  law  requiring  offi- 
cers to  be  joined  as  parties  to  an  action  against  the  corporation  (Hatch 
V.  Chicago  etc.  R.  R.  Co.,  6  Blatchf .  112,  Fed.  Cas.  6204) .    Members  of  a  cor- 
poration are  Aot  to  be  held  personally  liable  for  the  torts  of  the  corpo- 
ration in  absence  of  positive  charter  provision  (Merrick  v.  Santvoord,  34 
N.  Y.  212,  217,  218,  219,  221) ;  and  in  a  suit  against  a  corporation  the 
\  individual  members  are  not  parties  to  the  record,  so  as  to  be  disqualified 

I  from  testifying  (Windham  Cotton  Mfg.  Co.  v.  Hartford  etc.  R.  R.  Co., 

23  Conn.  383).    The  declaration  of  a  stockholder  is  not  admissible  against 
j  a  corporation  as  being  a  declaration  against  interest  (Fairfield  County  Co. 

▼.  Thorp,  13  Conn.  179).    Corporations  are  deemed  to  have  certain  powers 
of  natural  persons ;  accordingly  they  may  appoint  agents  to  transact  their 
business  (Bates  v.  Bank  of  Alabama,  2  Ala.  462;  State  Bank  v.  Comegys, 
^  Ala.  777,  46  Am.  Dec.  279).    Upon  the  same  principle,    a  law  provid- 
ing" that  "no  person  or  persons  whomsoever"  shall  take  more  than  a  certain 
r&te  of  interest,  was  held  to  embrace  a  corporation,  in  Commercial  Bank 
y-  Manchester,  7  How.  (Miss.)  524.    See  also  dissenting  opinion  in  Char- 
lotte etc.  R.  R.  Co.  V.  Gibbes,  27  S.  C.  400,  4  S.  E.  55,  where  it  was  argued 
that  a  corporation  has  all  the  rights  guaranteed  to  natural  persons  by  the 
Constitution.    The  dissenting  opinion  in  Gifford  v.  Livingston,  2  Denio, 
395,  cites  the  principal  case  as  an  instance  where  the  term  "a  corporation" 
^as  defined,  and  Compton  v.  Railway  Co.,  45  Ohio  St.  616,  approves  the 
r^e  in  discussion,  obiter. 

A.  corporation  can  make  no  contracts  and  do  no  acts,  either  within  or 

^thout  the  State  that  creates  it,  except  such  as  are  authorized  by  its  charter. 

Approved  in  Maryraont  v.  Nevada  State  Banking  Board,  33  Nev.  349, 

^^^  Oaa.  1914A,  162,  82  L.  R.  A.  (N.  S.)  477,  111  Pac.  299,  following 
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rule;  Waters-Pierce  Oil  Co.  v.  Texas,  177  U.  S.  44,  45,  44  L.  Ed.  664,  20 
Sup.  Ct.  524,  upholding  Texas  act  of  March  30,  1890,  prohibiting  foreign 
corporations  which  violated  provisions  of  that  act  from  doing  business 
within  State;  Seattle  Gas  etc.  Electric  Co.  v.  Citizens'  Light  etc.  Power 
Co.,  123  Fed.  591,  holding  New  Jersey  corporation  organized  under  gen- 
eral law  and  not  under  gas  act  cannot  engage  in  gas  business  in  another 
State;  Boyd  v.  Southern  Mut.  Aid  Assn.,  145  Ala.  175,  41  South.  166, 
holding  policies  issued  by  mutual  aid  association  to  be  ultra  vires;  Tim- 
berlake  v.  Supreme  Commandery,  208  Mass.  422,  S6  L.  B.  A.  (N.  8.)  597, 
94  N.  E.  688,  holding  contract  made  within  general  powers  but  without 
compliance  with  by-laws  enforceable  against  corporation  taking  benefit 
thereof;  Chenoweth  v.  Pacific  Exp.  Co.,  93  Mo.  App.  195,  applying  rule 
to  contract  made  by  express  superintendent  with  express  messenger  in- 
jured by  derailing  of  train,  whereby  superintendent  to  prevent  suit  against 
railroad  agreed  that  company  would  pay  him  monthly  stipend;  State  v. 
Clement  Nat.  Bank, '84  Vt.  197,  Ann.  Gas.  1912D,  22,  78  Atl.  956,  holding 
national  bank  had  implied  power  to  stipulate  with  State  to  pay  tax  im- 
posed on  certain  interest  bearing  deposits  for  purpose  of  relievii^  depos- 
itors from  duty  to  return  deposits  for  taxation;  Pearce  v.  Madison  etc. 
R.  R,  Co.,  21  How.  444,  16  L.  Ed.  185,  Byrne  v.  Schuyler  Mfg.  Co.,  65 
Conn.  347,  28  L.  R.  A.  307,  31  Atl.  834,  Board  etc.  Tippecanoe  Co.  v.  La- 
V  f ayette  etc.  R.  R.  Co.,  50  Ind.  97,  Pearson  v.  Concord  Railroad  Corporation, 
62  N.  H.  549,  13  Am.  St.  Bep.  603,  and  Black  v.  Delaware  etc.  Canal  Co., 
24  N.  J.  Eq.  466,  all  holding  that  a  c(»poration  cannot  lease  franchises  or 
purchase  stock  in  another  corporation  in  absence  of  express  authority; 
Farmers  etc.  Bank  v.  Baldwin,  23  Minn.  202,  23  Am.  Bep.  694,  holding 
ithat  power  to  purchase  notes  is  not  included  in  power  to  discount;  Van- 
atta  v.  State  Bank,  9  Ohio  St.  34,  holding,  where  banks  are  restricted  to 
discount  of  notes  executed  in  a  certain  form,  they  cannot  sue  on  any 
others;  Perrine  v.  Chesapeake  etc.  Canal  Co.,  9  How.  184,  13  L.  Ed.  97, 
holding  canal  corporations  cannot  chaise  toll  for  passengers  unless  ex- 
pressly authorized;  Morris  v.  Hall,  41  Ala.  535,  declaring  void  an  act  of  a 
bank  in  purchasing  cotton;  Ewing  v.  Toledo  Savings  Bank,  43  Ohio  St.  37, 
1  N.  E.  140,  refusing  to  enforce  a  contract  bearing  a  greater  rate  of  interest 
than  allowed  by  charter ;  Franklin  Co.  v.  Lewiston  Bank,  68  Me.  45,  28  Am. 
Bep.  11,  holding  void  a  purchase  of  stock  on  credit,  by  a  bank  not  author- 
ized to  so  purchase;  Talmadge  v.  North  American  Coal  etc.  Co.,  3  Head, 
340,  ruling  similarly  as  to  an  unauthorized  mortgage  of  property;  Houso 
of  Mercy  v.  Davidson,  90  Tex.  533,  39  S.  W.  925,  holding  that  a  corpora- 
tion prohibited  by  charter  from  holding  lands  exceeding  a  certain  value, 
cannot  do  so  in  another  State;  Rochester  Ins.  Co.  v.  Martin,  13  Minn.  64, 
65,  holding  void  a  note  given  to  a  fire  insurance  company  in  payment  of 
premium  on  insurance  of  livestock  against  accident;  Madison  etc.  Plank 
Road  V.  Watertown  etc,  Plank  Road,  7  Wis.  80,  holding  that  power  to 
construct  a  plank  road  does  not  imply  power  to  loan  money;  Kennan  v. 
Bundle,  81  Wis.  225,  51  N.  W.  427,  holding  that  an  insurance  company 
cannot  take  a  bond  from  its  policy-holders  by  which  they  guarantee  the 
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future  indebtedness  of  the  company;  Jemison  v.  Bank  of  Mobile,  17  Ala. 
760;  holding  that  where  bank  is  not  authorized  to  sue  after  forfeiture  of 
its  charter,  notice  in  its  name  against  a  debtor  is  bad  on  demurrer;  (and 
see  the  dissenting  opinions  in  Planters'  Bank  v.  Sharp,  6  How.  337,  12 
L.  Ed.  462,  and  Safford  v.  Wyckoff,  4  Hill,  448) ;  Dunbar  v.  Alcalde  of 
San  Francisco,  1  Cal.  356,  holding  void  an  ordinance  authorizing  the  blow- 
ing up  of  buildings  in  'case  of  fire ;  Clark  v.  Davenport,  14  Iowa,  498, 
holding  void  a  levy  of  taxes  in  excess  of  amount  allowed  by  charter;  State 
V.  .Topeka,  31  Kan.  455,  holding  that  city  could  not  license  the  selling  of 
liquor  in  absence  of  provision  in  charter;  Louisiana  Bank  v.  New  Orleans 
Nav.  Co.,  3  La.  Ann.  314,  where  the  unauthorized  act  of  a  mayor  in  in- 
dorsing bonds  was  held  not  binding  on  the  city;  Breauz  v.  Iberville,  23 
La.  Ann.  236,  holding  void  bonds  issued  by  an  unauthorized  body;  School 
District  v.  Thompson,  5  Minn.  286,  holding  that  in  order  to  make  notes 
of  trustees  binding  on  a  school  district,  they  must  be  shown  to  have  been 
authorized;  Washington  Mill  Co.  v.  Sprague  Lumber  Co.,  19  Wash.  173, 
52  Pac.  1070,  denying  the  power  of  a  corporation  to  mortgage  its  prop- 
erty for  purposes  other  than  those  specified  in  its  charter;  Smith  v.  Dun-- 
can,  77  Ind.  94,  Market  Bank  v.  Smith,  16  Fed.  Cas.  758,  Bard  v.  Chamber- 
lain, 3  Sand.  Ch.  34,  Barnes  v.  Ontario  Bank,  19  N.  Y.  163,  Farmers' 
Bank  v.  Burchard,  33  Vt.  391,  dissenting  opinion  in  Boston  etc.  R.  R.  Co. 
V.  New  York  etc.  R.  R.,  13  R.  I.  273,  280,  and  dissenting  opinion  in  Curtis 
V.  Leavitt,  15  N.  Y.  170,  173,  all  arguendo. 

Modified  in  Mayor  of  Baltimore  v.  Baltimore  etc.  R.  R.  Co.,  21  Md.  75, 

folding  that   a   charter  was   to  be  reasonably   construed,   and   where   a 

corporation  was  authorized  to  aid  in  the  construction  of  a  road  it  could 

loan  money   for  that  purpose,   secured  by  mortgage;   City  of   Selma  v. 

Mullen,  46  Ala.  414,  holding  that  a  city  could  make  a  parol  contract  unless 

^Jtpressly  forbidden  in  its  charter;  and  Merchants*  Bank  v.  State  Bank, 

^0  Wall.  651,  19  L.  Ed.  1020,  and  Chemical  Bank  v.  Armstrong,  76  Fed. 

^7,  asserted  the  rule  that  acts  of  officers,  recognized  by  a  corporation, 

slthovkgh  not  expressly  authorized,  would  bind  the  corporation. 

Cozporate  acts  most  be  performed  in  tlie  manner  authorized  by  cbarter. 

Cited  in  Fowler  v.  Scully,  72  Pa.  St.  461,  467,  IS  Am.  Rep.  702,  708, 
folding  where  bank  is  authorized  to  loan  money  only  on  personal  security 
it  cannot  take  a  mortgage ;  Iowa  R.  R.  etc.  Co.  v.  County  of  Sac,  39  Iowa, 
^49,  Holding  that  city  must  exercise  power  of  taxation  as  provided  by 
charter;  Sioux  City  etc.  R.  R.  v.  Washington  Co.,  3  Neb.  42,  denying 
validity  of  assessments  made  at  times  other  than  those  fixed  by  law; 
^ty  of  St.  Louis  v.  Clemens,  43  Mo.  404,  holding  where  charter  author- 
ess city  council  to  construct  sewers  and  prescribe  dimensions  by  ordi- 
Mnce,  the  power  cannot  be  delegated  to  a  city  engineer. 

Modified  in  Campbell  v.  Argenta  etc.  Mining  Co.,  51  Fed.  5,  7,  holding 
^ere  irregularity  in  giving  notice  of  stockholders'  meeting  will  not  in- 
validate a  mortg^e  authorized  at  a,,  meeting  where  all  were  present; 
Southern  Lift  Ins.  etc.  Co.  v.  Lanier,  5  Fla.  154,  58  Am.  Dec.  465,  holding 
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that  although  a  corporation  was  empowered  only  to  sell  siirrendered  stock 
for  cash  and  invest  proceeds,  a  person  to  whom  it  sold  stock  and  who 
gave  his  hond  and-  mortgage  in  payment  could  not  avoid  the  sale  on  the 
ground  of  its  irregularity. 

A  corporation  can  have  no  legal  existence  out  of  the  boundaries  of  fbe 
sovereignty  by  which  it  is  created;  it  must  dwell  1^  the  place  of  its  creation 
and  cannot  migrate  to  another  sovereignty. 

Approved  in  State  v.  Illinois  Cent.  R.  Co.,  246  111.  209,  92  N,  E.  825, 
and  Harris- Woodbury  Lumber  Co.  v.  Cofl&n,  179  Fed.  267,  both  following^ 
rule;  Smolik  v.  Philadelphia  etc.  Iron  Co.,  222  Fed.  160,  holding  Federal 
court  acquired  jurisdiction  over  foreign  corporation  in  suit  by  citizen  of 
State  by  personal  service  on  resident  agent  though  transaction  sued  on 
took  place  outside  of  State;  Bracey  v.  Darst,  218  Fed.  494,  holding  cor- 
porations not  ''citizens"  entitled  to  privileges  and  immunities  of  citizens 
of  the  several  States;  In  re  Tygarts  River  Coal  Co.,  203  Fed.  179,  holding 
coal  mining  and  selling  corporation  whose  lands  and  operations  were  in 
State  of  charter  not  subject  to  bankruptcy  proceedings  in  another  State 
where  its  principal  office  was  located;  Stone  v.  Chicago  etc.  R.  Co.,  195 
Fed.  834,  837,  holding  under  judiciary  act  of  1875  corporation  is  resident 
only  of  State  where  incorporated ;  Wylie  Permanent  Camping  Co.  v.  Lynch, 
]95  Fed.  397,  115  C.  C.  A.  288,  upholding  service  on  nonresident  corpora- 
tion made  upon  auditor  of  State  under  West  Virginia  statute;  In  re 
Standard  Oak  Veneer  Co.,  173  Fed.  107,  holding  corporation  doing  busi- 
ness under  laws  of  State  could  not  object  to  statutory  preference  g^^ven 
to  creditors  in  State;  Baumgarten  v.  Alliance  Assur.  Co.,  153  Fed.  302, 
alien  insurance  corporation  is  nonresident  of  State  though  it  has  branch 
office  therein,  within  statute  for  a  removal  of  causes;  Lee  v.  Atlantic  etc. 
R.  Co.,  150  Fed.  800,  where  petition  for  removal  by  defendant  corporation 
alleges  that  it  was  organized  under  laws  of  State  other  than  that  on 
which  it  is  sued,  an  allegation  that  it  is  not  a  citizen  of  latter  State  is 
unnecessary;  Miller  v.  Ahrens,  150  Fed.  656,  since  under  West  Virginia 
laws  religious  societies  cannot  be  incorporated,  a  trust  created  by  will 
for  benefit  of  foreign  religious  corporation,  involving  devise  of  land  in 
West  Virginia,  is  void;  Kirven  v.  Virginia-Carolina  Chemical  Co.,  146 
Fed.  292,  failure  of  foreign  corporation  to  comply  with  State  statute  im- 
posing conditions  precedent  to  right  of  such  corporations  to  do  business 
in  State,  does  not  render  contracts  wholly  void,  but  only  suspend3  right 
to  sue  thereon  until  it  complies;  Western  Union  Tel.  Co.  v.Tittsburg  etc. 
Ry.  Co.,  137  Fed.  437,  in  Federal  equity  suit  for  specific  performance  of 
telegraph  right  of  way  contracts  with  certain  consolidated  railroads, 
necessary  parties  being  subject  to  court's  jurisdiction,  it  is  immaterial 
tliat  portion  of  property  affected  is  outside  of  district;  London,  Paris  & 
American  Bank  v.  Aronstein,  117  Fed.  607,  holding  British  corporation 
doing  business  in  California  and  having  there  an  office  in  charge  of  man- 
agers empowered  to  transfer  stock  and  issue  certificates  of  shares  and 
which  there  sold  and  issued  stock  to  California  citizen  was  governed  as 
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to  transfer  of  such  shares  by  California  law;  Peacock,  Hunt  &  West  Co. 
V.  WilliamS;  110  Fed.  916,  holding  under  South  Carolina  rule  that  whole 
pleading  must  be  clearly  frivolous  to  authorize  court  to  render  judgment 
thereon  on  lyotion,  answer  in  Federal  court  containing  positive  denial 
under  oath  of  material  jurisdictional  averments  is  not  frivolous ;  Williams 
T.  Gold  Hill  Min.  Co.,  96  Fed.  457,  holding  under  California  laws,  foreign 
corporation  owning  mining  ground  in  California  must  ratify  its  mortgage 
by  vote  of  two-thirds  of  capital  stock;  Lathrop  v.  Union  Pac.  Ry.  Co., 
7  D.  C.  116,  holding  foreign  corporation  not  suable  in  district  when  it 
had  no  place  of  business  or  resident  agent  there;  Barbour  v.  Paige  Hotel 
Co.,  2  App.  'D.  C.  179,  holding  foreign  corporation  exclusively  engaged 
in  business  in  district  was  nonresident  and  subject  to  attachment  as  such ; 
Lathrop  v.  Union  Pac.  Ry.  Co.,  1  McAr.  (D.  C.)  238,  holding  foreign  cor- 
poration could  only  be  sued  under  legislation  expressly  providing  there- 
for; Jennings  v.  Idaho  Ry.  etc.  Co.,  26  Idaho,  710,  L.  R.  A.  1915D,  115, 
146  Pac.  103,  holding  foreign  corporation  subject  to  attachment  as  such> 
though  licensed  to  do  business  in  State;  Old  Wayne  Mut.  Life  Assn.  v. 
McDonough,  164  Ind.  327,  73  N.  £.  705,  upholding  Pennsylvania  statute 
requiring  foreign  insurance  companies  to  file  with  insurance  -commissioner 
stipulation  permitting  service  of  process  on  commissioner  or  on  agent  desig- 
nated by  company ;  Ham  v.  Booth,  72  Kan.  431,  83  Pac.  25,  tax  deed  is  not 
void  for  failing  to  give  residence  of  assignee  of  certificate  of  sale  where 
such  assignee  is  foreign  corporation  and  recital  is  that  it  is  a  corporation 
oi^fanized  and  existing  under  laws  of  designated  State ;  Williams  v.  Metro- 
politan St.  Ry.  Co.,  68  Kan.  21,  64  L.  R.  A.  794,  74  Pac.  602,  foreign 
corporation  is  "out  of  the  State"  within  meaning  of  Code,  §  21,  and  there- 
fore cannot  avail  itself  of  the  statute  of  limitations ;  John  P.  Squire  &  Co.  v. 
Portland,  106  Me.  236,  20  Ann.  Gas.  603,  30  L.  R.  A.  (N.  S.)  576,  76  Atl. 
680,  holding  residence  was  in  State  of  incorporation,  though  doing  business 
elsewhere;  United  States  Express  Co.  v.  Hurlock,  120  Md.  114,  Anil.  Oas. 
1915A,  566,  87  Atl.  836,  holding  stock  of  nonresident  corporation  not  sub- 
ject to  attachment  under  laws  of  State  where  stock  was  not  actually 
within  limits  of  State;  Pollock  v.  German  Fire  Ins.  Co.,  132  Mich.  227, 
93  N.  W.  437,  upholding  statutes  relating  to  foreign  insurance  companies 
providing  that  term  *' agent"  shall  include  any  acknowledged  agent  or 
other  person  who  shall  aid  in  transaction  of  company's  business;  South- 
em  etc.  Bridge  Co.  v.  Stone,  174  Mo.  34,  40,  73  S.  W.  460,  463,  holding 
foreign  corporation   oi^anized   to   build   bridge   over  Mississippi,   which 
seeks  in  this  State  to  condemn  land  for  its  approaches,  cannot  be  said,  on 
theory  that  charter  does  not  authorize  it  to  condemn  land  for  such  pur- 
poses, to  be  endeavoring  to  do  business  in  this  State  other  than  that  ex- 
pressly authorized  by  charter;  Young  v.  Niles  &  Scott  Co.,  122  Mo.  App. 
401,  9(9  S.nW.  520,  holding  foreign  corporation  having  mill  in  State,  was 
resident  of  county  of  State. for  purposes  of  statute  governing  justice's 
court  appeals,  though  it  had  complied  with  laws  of  State;  Groel  v.  United 
Elec.  Co.,  69  N.  J.  Eq.  410,  60  Atl.  827,  upholding  service  on  designated 
•gent  of  foreign  corporation;  Anglo-Am.  Prov.  Co.  v.  Davis  Prov.  Co.,  169 
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N.  Y.  511,  62  N.  E.  589,  holding  under  Code  Civ.  Proc,  §  1780,  judgment 
recovered  by  one  foreign  corporation  against  another  in  State  of  their 
domicile,  when  sued  upon  in  this  State,  cannot  be  regarded  as  cause  of 
action  arising  therein;  Debnam  v.  Southern  Bell  Tel.  Co.,  126 JN".  C  839,  36 
S.  E.  272,  holding  Acts  1899,  c.  62,  providing  «manner  in  which  foreign  cor- 
porations may  become  domestic,  required  all  such  corporations  to  become 
domestic  either  by  reincorporation  or  adoption  and  did  not  license;  Hub- 
bard V.  Brush,  61  Ohio  St.  263,  55  N.  E.  831,  holding  choses  in  action  of 
foreign  corporations  that  are  kept  in  this  State  and  arise  out  of  corporate 
business  transacted  here  are  taxable  under  Rev.  Stats.,  §  2744;  Hale  v.  St. 
Louis  etc.  R.  Co.,  39  Okl.  195,  Ann.  Gas.  1915D,  907,  L.  R.  A.  19150,  544, 134 
Pac.  950,  holding  foreign  corporation  not  submitting  to  statute  requiring  it 
to  become  domestic  corporation  could  Aot  plead  limitations  provided  for  ex- 
clusive benefits  of  resident  citizens;  Myatt  v.  Ponca  City  Land  etc.  Co.,' 14 
Okl.  223,  224,  226,  68  L.  R.  A.  810,  78  Pac.  194,  195,  where  foreign  corpora- 
tion, acting  in  excess  of  its  conferred  authority,  attempts  to  acquire  property 
vested  in  individual,  latter  may  deny  corporate  capacity  as  defense  to  right 
of  recovery;  Callender  Navigation  Co.  v.  Pomeroy,  61  Or.  352, 122  Pac.  761, 
holding  where  corporation  owning  vessels  had  residence  in  Washington 
and  was  required  to  register  them  at  nearest  port  of  entry  which  was 
in  Oregon,  register  did  not  change  situs  of  its  property  for  purpose  of 
taxation;  Commonwealth  v.  Curtis  Pub.  Co.,  237  Pa.  337,  85  Atl.  362, 
holding  New  Jersey  corporation  having  office  in  that  State  and  doing 
business  in  Pennsylvania  was  not  liable  for  tax  on  bank  balances  or  other 
evidence  of  debt  held  on  deposit  in  latter  State ;  Chapman  v.  Cash  Register 
Co.,  32  Tex.  Civ.  77,  73  S.  W.  970,  under  Rev.  Stats.,  arts.  745,  746,  requir- 
ing foreign  corporation  to  file  certified  copy  of  articles  of  incorporation, 
such  corporations  must,  on  suing,  allege  compliance  with  statute;  Booth 
V.  Weigand,  28  Utah,  384,  79  Pac.  572,  upholding  constitutional  and  statu- 
tory provisions  prescribing  conditions  for  transaction  of  business  by 
foreign  corporations;  National  Council  etc.  American  Mechanics  v.  State 
Council,  104  Va.  205,  51  S.  E.  169,  upholding  act  of  Feb.  17,  1900,  con- 
stituting certain  persons  a  body  corporate  and  giving  corporation  exclusive 
authority  to  charter  subordinate  chapters,  thereby  in  effect  annulling  prior 
existing  right  of  foreign  corporation ;  Floyd  v.  Loan  etc.  I.  Co.,  49  W,  Va. 
333,  334,  38  S.  E.  656,  determining  amount  collectible  on  loan  contract 
by  foreign  corporation  with  citizen  of  State ;  dissenting  opinion  in  Security 
etc.  Ins.  Co.  v.  Prewitt,  202  U.  S.  265,  50  L.  Ed.  1021,  26  Sup.  Ct.  619, 
majority  holding  State  may  provide  that  if  foreign  insurance  company 
Bhall  remove  to  Federal  court  case  commenced  in  State  court,  license  to  do 
business  in  State  shall  be  revoked;  dissenting  opinion  in  Lehigh  Valley 
Coal  Co.  V.  Yensavage,  218  Fed.  554,  134  C.  C.  A.  275,  majority  holding 
objection  to  jurisdiction  of  court  of  another  State  in  suit  by /alien  was 
waived  by  corporation  by  pleading  to  merits;  Kansas  City  etc.  Ry.  Co.  v. 
Stevenson,  135  Fed.  554,  and  John  McMenamy  Inv.  etc.  Co.  v.  Stillwell 
C.  Co.,  175  Mo.  App.  676,  158  S.  W.  429,  both  arguendo;  Hume  v.  Pitts- 
huTg  etc.  R.  R.  Co.,  8  Biss.  33,  Fed.  Cas.  6865,  Day  v.  Newark  eto.  Mfg. 
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Co.,  1  Blatchf.  633,  Fed.  Cas.  3685,  Stillwell  v.  Empire  In«.  Co.,  23  Fed, 
Cas.  91,  Middlebrooks  v.  Springfield  Ins.  Co.,  14  Conn.  308,  and  Snllivan 
V.  lift  Crosse  etc.  Packet  Co.,  10  Minn.  389,  holding  that  a  corporation  is  not 
subject  to  service  of  process  from  courts  of  States  other  than  that  in  which 
it  was  created ;  Plimpton  v.  Bigelow,  93  N.  Y.  598,  Cowardin  v.  Universal 
Ins.  Co.,  32  Gratt.  447  (see  dissenting  opinion  in  Marshall  v.  Baltimore  etc. 
R.  R.,  16  How.  328,  352, 14  L.  Ed.  959,  969,  and  dissenting  opinion  in  Wilson 
V.  Martin-Wilson  Co.,  151  Mass.  527,  8  L.  B.  A.  313,  24  N.  E.  788),  property 
of  corporation  is  not  subject  to  attachment  issuing  from  such  courts* 
Bat  there  is  authority  for  holding  that  where  a  foreign  corporation  does 
business  in  a  State,  it  submits  itself  to  the  laws  of  the  State  and  may  be 
served  with  process  through  its  officers  (Humphre3rs  v.  Newport  News  etc* 
Co.,  33  W.  Va.  137,  10  S.  E.  40) ;  or  may  be  sued  under  State  laws  pro- 
viding for  service  'on  nonresidents  (Newport  etc.  Bridge  Co.  v.  WooUey.. 
78  Ey.  525).  Where  a  corporation  has  been  chartered  by  several  States, 
process  may  be  served  in  any  one  of  them  (Mobile  etc.  R.  R.  Co.  v.  Barn- 
hill,  91  Tenn.  397,  80  Am.  St.  Bep.  890,  19  S.  W.  22) ;  but  such  service 
is  not  sufficient  as  .a  basis  for  a  decree  in  bankruptcy  against  the  corpo- 
ration (Alabama  etc.  R.  R.  Co.  v.  Jones,  5  Bank.  Reg.  109^  1  Fed.  Cas. 
280). 

Where  a  corporation  is  sued  beyond  the  jurisdiction  of  its  creation  it 
is  well  settled  that  the  suit  may  be  removed  to  a  Federal  court  (Terry  v. 
Imperial  Fire  Ins.  Co.,  3  Dill.  410,  Fed.  Cas.  13,838;  Fales  v.  Chicago  etc. 
Ry.  Co.,  32  Fed.  678;  Treadway>.  Chicago  etc.  Ry.,  21  Iowa,  360;  Stevens 
V.  Phoenix  Ins.  Co.,  41  N.  T.  152) ;  and  a  foreign  corporation  cannot  be 
denied  this  right  of  removal  although  a  State  law  provides  that  such  cor- 
porations shall  be  suable  as  domestic  corporations  (Markwood  v.  Southern 
Ry.  Co.,  65  Fed.  823).    But  where  a  corporation  has  been  incorporated  by 
several  States,  it  is  to  be  considered  in  each  as  a  domestic  corporation,  and 
a  suit  by  or  against  a  citizen  of  one  of  the  States  will  not  be  removed 
(Baltimore  etc.  R.  R.  Co.  v.  Harris,  12  Wall.  81,  83,  20  L.  Ed.  358 ;  ITphoff 
V.  Chicago  etc.  R.  R.  Co.,  5  Fed.  548) ;  and  if  such  a  suit  cannot  be  re- 
moved to  a  Federal  court,  it  cannot  be  brought  originally  in  that  cburt 
(Ohio  etc.  R.  R.  Co.  v.  Wheeler,  1  Black,  295,  297,  17  L.  Ed.  133).    In 
cases  where  the  Federal  jurisdiction  was  undisputed,  the  question  ha.s 
frequently  arisen  as  to  where  suit  against  a  foreign  corporation  should 
be  brought.    Under  the  judiciary  act  certain  suits  are  to  be  instituted  in 
the  district  where  the   defendant  resides,   and  where  a  corporation  is 
defendant  this  has  been  declared  to  be  the  place  where  the  corporation 
was  created  (Pomeroy  v.  New  York  etc.  R.  R.  Co.,  4  Blatchf.  124,  Fed. 
Cas.  11,261;  Filli  v.  Delaware  etc.  R.  R.  Co.,  37  Fed.  66;  Zambrino  v. 
Galveston  etc.  Ry.  Co.,  38  Fed.  456).    But  in  those  cases  where  suit  is 
to  be  brought  where  the  defendant  is  to  be  found,  the  courts  have  held 
that  a  corporation  is  suable  in  any  district  where  it  does  business  (Wilson 
Packing  Co.  v.  Hunter,  8  Biss.  430,  Fed.  Cas.  17,852;  Knott  v.  Southern 
Life  Ins.  Co.,  2  Woods,  481,  Fed.  Cas.  7894;  SchoUenberger  v.  Insurance 
Co.,  21  Fed.  Cas.  725;  Williams  v.  Empire  Transp.  Co.,  29  Fed.  Cas.  1363). 
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And  in  United  States  v.  Southern  Pac.  Co.,  49  Fed.  301,  302,  it  was  held 
that  for  the  purpose  of  suit  hy  the  government  a  railroad  might  b^  taken 
to  have  its  residence  wherever  its  lines  extended.  A  national  bank  was 
held  not  to  be  suable  outside  of  the  jurisdiction  in  which  it  was  located, 
in  Main  v.  Second  National  Bank,  6  Biss.  28,  Fed.  Gas.  8976.  And  in  Shaw 
v.  Quincy  Min.^  Co.,  146  U.  S.  449,  450,  S6  L.  Ed,  771,  12  Sup.  Ct.  937,  it 
was  held  that  a  corporation  of  one  State,  doing  business  in  another,  could 
not  be  compelled  to  answer  in  the  Circuit  Court  of  the  latter  in  a  suit 
brought  by  p  person  of  a  different  State.  Where  jurisdiction  depends 
upon  diverse  citizenship,  it  has  been  held  insufficient  to  allege  that  defend- 
ant is  a  corporation  'domiciled  and  doing  business"  in  a  State  (Ameri- 
can Sugar  Refining  Co.  v.  Johnson,  60  Fed.  511,  13  U.  S.  App.  681) ;  but 
an  allegation  that  defendant  was  a  corporation  '^ organized  and  domiciled" 
in  the  State  was  held  sufficient  in  Ward  v.  Blake  Mfg.  Co.,  56  Fed.  439, 
12  U.  S.  App.  295.  In  Lonergan  v.  Illinois  Cent.  R.  R  Co.,  55  Fed.  551, 
the  mere  allegation  that  a  corporation  was  "a  citizen"  of  a  State  was  held 
insufficient  to  give  the  Federal  court  jurisdiction,  but  this  is  contrary  to 
the  rule  asserted  by  the  Supreme  Court  in  Covington  Drawbridge  Co.  v. 
Shepherd,  20  How.  233,  15  L.  Ed.  899. 

Other  cases  have  involved  the  question  as  to  the  residence  of  a  corpo- 
ration. In  Tioga  R.  R.  v.  Blossburg  etc.  R.  R.  Co.,  20  Wall.  148,  22  L.  Ed. 
336,  the  court  affirmed  a  State  decision  holding  that  a  foreign  corporation 
could  not  avail  itself  of  the  State  statute  of  limitations;  but  the  contrary 
was  held  in  McCabe  v.  Illinois  etc.  Ry.  Co.,  4  McCrary,  497,  13  Fed.  831, 
Faulkner  v.  Canal  Co.,  1  Denio,  444,  and  Wall  v.  Chicago  etc.  Ry.  Co.,  69 
Iowa,  499,  29  N.  W.  427,  where  corporations  doing  business  in  a  State 
were  declared  to  be  residents  within  the  meaning  of  the  statute.  In 
Clarke  v.  Mississippi,  10  Ark.  521,  52  Am.  Doc.  251,  and  Larson  v.  Ault- 
man  etc.  Co.,  86  Wis.  284,  39  Am.  St.  Rep.  894,  56  N.  W.  916,  a  foreign 
corporation  was  declared  to  be  a  ** person  out  of  the  State"  within  the 
meaning  of  the  statute  of  limitations;  but  on  the  other  hand,  in  Bank  of 
United  States  v.  Merchants'  Bank,  1  Rob.  (Va.)  588,  and  Hall  v.  Bank 
of  Virginia,  14  W.  Va.  622,  623,  it  was  held  that  such  a  corporation  was 
subject  to  suit  as  an  ''absent  defendant,"  provided  it  had  property  in 
the  State.  In  Boston  Investment  Co.  v.  Boston,  158  Mass.  463,  33  N.  E. 
581,  a  law  providing  that  personal  property  should  be  taxed  to  the  owner 
in  the  city  where  ke  resided,  was  held  to  exclude  a  foreign  corporation 
having  money  on  deposit  in  bank;  and  Watson  v.  Thompson  Lumber  Co., 
49  Ark.  85,  4  S.  W.  63,  declared  that  a  foreign  corporation  was  not  a  resi- 
dent within  the  meaning  of  a  statute  requiring  chattel  mortgages  to  be 
recorded  in  the  county  where  the  mortgagor  resided.  See  idso  dissenting 
opinion  in  Hoyle  v.  Plattsburg  etc.  R.  R.,  54  N.  Y.  333.  Applying  this 
rule  also,  citing  cases  have  held  that  a  corporation  cannot  hold  its  meet- 
ings in  another  State,  and  acts  done  at  such  meetings  are  void  (Taylor  v. 
Branham,  35  Fla.  302,  48  Am.  St.  Rep.  262,  39  L.  B.  A.  364,  17  South. 
554;  Duke  v.  Taylor,  37  Fla.  71,  53  Am.  St.  Rep.  288,  31  L.  B.  A.  486, 
19  South.  174;  Miller  v.  Ewer,  27  Me.  520,  46  Am.  Dec  622;  Hilles  v. 
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Parrish,  14  N.  J.  Eq.  383) ;  and  directors  elected  at  such  a  meeting  are  not 
de  jure  officers  (Franco-^exan  Land  Co.  v.  Laigle,  59  Tex.  343).  Corpo- 
rators cannot  accept  a  chaxter  from  one  State  while  assembled  in  another; 
in  the  latter  State  they  are  mere  agents  (Smith  v.  Silver  Valley  Mining 
Co.,  64  Md.  91,  54  Am.  Rep.  764,  20  Atl.  1033).  So,  also,  where  a  corpo- 
ration has  been  incapacitated,  for  any  reason,  from  acting  in  the  State 
where  it  was  created,  it  can  act  nowhere  else  (Rust  v.  United  Water- 
Works  Co.,  TO  Fed.  134,  36  U.  S.  App.  167;  Water-Works  Co.  v.  Farmers' 
L.  &  T.  Co.,  20  Colo.  209,  46  Am.  St.  Rep.  286,  25  L.  R.  A.  341,  37  Pac. 
271). 

Other  cases  apply  the  rule  as  follows:  St.  Louis  v.  Wiggins  Ferry  Co., 
11  Wall.  429,  20  L.  Ed.  194,  holding  ferry-boats  of  a  company  incorporated 
in  one  State  not  taxable  in  another  where  it  merely  has  its  terminus; 
Canada  Southern  Ry.  Co.  v.  Gebhard,  109  U.  S,  537,  27  L.  Ed.  1024,  3 
Sap.  Ct.  369,  holding  that  persons  dealing  with  ^  foreign  corporation  do 
so  with  reference  to  the  laws  creating  it  with  regard  to  its  rights  and 
duties;  Tabor  y.  Commercial  Bank,  62  Fed.  385,  27  U.  S.  App.  Ill,  holding 
that  a  law  requiring  corporations  to  file  an  annual  statement  in  the  county 
where  its  business  is  carried  on,  contemplates  the  place  where  its  main 
office  is  located  by  charter;  Marion  Phosphate  Co.  v.  Perry,  74  Fed.  428, 
33  L.  R.  A.  254,  41  U.  S.  App.  14,  holding  a  statute  providing  that  corpo- 
ration shall  exist  for  purposes  of  suit  for  a  certain  period  after  dissolu- 
tion, inoperative  as  to  foreign  corporations;  Land  Grant  Ry.  Co.  v. 
Commissioners,  6  Kan.  253,  256,  holding  that  a  corporation  which  cannot 
do  business  nor  have  an  office  in  the  State  of  its  creation,  cannot  do  so 
elsewhere ;  Bramhali  v.  Seavey,  28  Me.  49,  applying  principle  in  holding 
that  a'  justice  of  the  peace  cannot  act  beyond  the  jurisdiction  of  his  State, 
and  an  affidavit  made  before  him  in  another  State  is  void ;  Combes  v. 
Keyes,  89  Wis.  308,  46  Am.  St.  Rep.  841,  27  L.  R.  A.  373,  62  N.  W.  92, 
where  a  railroad  incorporated  by  a  State,  for  a  long  period,  had  no  offices 
in  the  State  and  transacted  no  business,  and  was  held  to  have  abandoned 
its  charter,  althou^  doing  business  elsewhere;  Nimick  v.  Mingo  Iron 
Works,  25  W.  Va.  198,  holding  that  a  State  need  not  give  the  same  remedy 
against  a  stockholder  as  is^allowed  by  the  charter  of  a  foreign  corpora- 
tion; State  ex  rel.  Attorney-General  v.  Milwaukee  etc.  Ry.  Co.,  45  Wis. 
595,  holding  that  where  statute  requires  corporation  to  have  principal 
offices  in  State,  its  charter  may  be  revoked  for  failure  to  do  so;  Renard  v. 
Hargons,  13  N.  Y.  265,  holding  firm  not  a  citizen,  and  was  to  be  subject 
to  process  in  any  jurisdiction  where  a  partner  resided ;  Camblos  v.  Phila- 
delphia etc.  R.  R.,  4  Fed.  Cas.  1115 ,  Atchison  etc.  Ry.  Co.  v.  Betts,  10  Colo. 
438,  15  Pac.  825,  Atwood  v.  Protection  Ins.  Co.,  14  Conn.  560;  Chafee  v. 
Fourth  Nat.  Bank,  71  Me.  529,  36  Am.  Rep.  351,  State  v.  Southern  Pac. 
Co.,  24  Tex.  129,  dissenting  opinion  in  Dodge  v.  Woolsey,  18  How.  371, 
15  L  Ed.  418,  and  dissenting  opinion  in  Baltimore  etc.  R.  R.^  Co.  v.  Cary, 
28  Ohio  St.  217,  218,  all  arguendo. 

Distinguished  in  Goodwin  v.  Clayton,  137  N.  C.  235, 107  Am«  St.  Rep.  479, 
67  Ii.  R.  A.  209,  49  S.  E.  177,  upholding  right  to  proceed  against  New  Jersey 
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corporation  by  garnishment  where  services  sued  on  performed  in  North 
Carolina  and  it  had  no  property  in  former  State;  State  v.  Leuch,  156  Wis. 
126,  144  N.  W.  292,  holding  stock  of  foreign  corporation  lawfully  doing 
business  in  State  was  corporation  '4n  the  State"  exempt  from  taxation  as 
domestic  corporation. 

It  Is  not  necessary  that  corporation  should  exist  In  sovereignty  in  which  it 
contracts;  it  is  sofflcient  if  its  existence  as  corporation  in  State  of  its  creation 
is  recognised  by  law  of  place  where  it  does  business;  accordingly,  purchase  of 
bills  of  exchange  in  Alabama  by  Georgia  corporation  was  held  valid. 

The  rule  laid  down  in  the  syllabus  has  been  expressly  affirmed  in  Tom- 
bigbee  R.  R.  Co.  v.  Kneeland,  4  How.  17, 11  L.  Ed.  856,  and  has  been  applied 
in  the  following  cases :  Pinney  v.  Nelson,  183  U.  S.  149,  46  L.  Ed.  127,  22 
Sup.  Ct.  54,  holding  when  corporation  is  formed  in  one  State  and  by  express 
terms  of  its  charter  it  is  created  for  doing  business  in  another  State  and 
business  is  done  in  that  State,  it  must  be  assumed  that  charter  contract  was 
made  with  reference  to  those  laws,  and  those  laws  govern  transaction; 
Cumberland  Gaslight  Co.  v.  West  Virginia  etc.  Gas  Co.,  188  Fed.  596,  597, 
110  C.  C.  A.  383,  Clark  v.  Memphis  St.  Ry.  Co.,  123  Tenn.  241,  130  S.  W.  753, 
Blackwell's  Durham  Tobacco  Co.  v.  American  Tobacco  Co.,  145  N.  C.  372, 
59  S.  £.  125,  and  Alpena  Portland  Cement  Co.  v.  Jenkins  &  Reynolds  Co., 
244  111.  358,  91  N.  E.  480,  all  holding  under  rule  of  comity  foreijjn  corpora- 
tion had  implied  permission  to  exercise  power  in  State,  when  not  repugnant 
to  law  on  policy;  Eastern  Trust  &  Banking  Co.  v.  Willis,  6  App.  D.  C..384, 
holding  foreign  corporation  having  power  in  State  of  incorporation  to  trans- 
act certain  class  of  business  had  power  to  engage  in  such  business  in  District 
of  Columbia,  though  district  did  not  charter  corporations  with  same  powers ; 
Tootle  V.  Singer,  118  Iowa,  536,  holding  foreign  building  and  loan  associa- 
tion may  do  business  in  this  State ;  State  v.  Water  Co.,  61  Kan.  564,  60  Pac. 
342,  holding  under  charter  of  Topeka  water  company,  a  New  Jersey  cor* 
poration,  it  may  own  and  operate  waterworks  in  any  State;  Southwestern 
Tel.  Co.  V.  Kansas  City  etc.  Ry.  Co.,  108  La.  695,  32  sSouth.  960,  holding 
foreign  corporation  organized  to  maintain  and  operate  telephone  lines  in 
certain  counties  in  that  State  cannot  extend  limits  beyond  limits  of  counties 
desi^ated,  and  does  not  come  within  act  of  1880,  No.  124,  givins:  foroipn 
corporations  right  to  establish  lines  in  this  State  and  for  that  purpose  to 
expropriate  property;  Enterprise  Brewing  Co.  v.  Grime,  173  Mass.  257,  53 
N.  E.  858,  holding  foreign  corporations  chartered  to  manufacture  and  sell 
intoxicants  could  be  licensed  to  sell  them  in  this  State ;  Southern  etc.  Bridge 
Co.  V.  Stone,  174  Mo.  32,  73  S.  W.  460,  holding  foreign  bridge  company  not 
authorized  by  its  charter  to  condemn  land  may  be  authorized  to  do  so  in  this 
State  by  act  of  legislature. 

The  courts  have  also  asserted  the  power  of  foreign  corporations  to  deal 
in  negotiable  paper  (City  Bank  v.  Beach,  1  Blatchf.  431,  435,  436,  437,  Fed. 
Cas.  2736;  Bank  of  Washtenaw  v.  Montgomery,  2  Scam.  427,  428),  to  loan 
money  (Stevens  v.  Pratt,  101  111.  222;  Frazier  v.  Wilcox,  4  Rob.  (La.)  532, 
537;  Mumford  v.  American  Ins.  etc.  Co.,  4  N.  T.  482),  to  buy  and  sell  bonds 
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(Atchison  etc.  B.  R.  Co.  v.  Fletcher,  35  Kan.  243,  10  Pac.  601 ;  Martin  v. 
Mobile  etc.  R.  R.  Co.,  7  Bush,  123;  Barry  v.  Merchants'  Exch.  Co.,  1  Sand. 
Ch.  314;  Bank  of  Ashland  v.  Jones,  16  Ohio  St.  157),  to  sell  stock  (Wellers- 
baig  etc.  Co.  v.  Young,  12  Md.  487;  Kerchner  v.  Qettys,  18  S.  C.  525,  to 
parchase  and  hold  real  estate  (Elston  v.  Piggott,  94  Ind.  17;  Missouri  Lead 
etc.  Co.  V.  Reinhard,  114  Mo.  228,  35  Am.  St.  Rep.  750,  21  S.  W.  490).    On 
the  same  principle,  a  corporation  may  write  insurance  outside  the  State  of 
its  creation  (Kennebec  Co.  v.  Augusta  Ins.  Co.,  6  Gray,  208;  Blair  v.  Per- 
petual Ins.  Co.,  10  Mo.  564,  47  Am.  Dec.  131;  Western  v.  Genesee  Ins.  Co., 
22  }J.  7.  263) ;  may  lease  lines  or  lands  in  other  States  (Baltimore  etc.  R.  R. 
Co.  V.  Koontz,  104  U.  S.  12,  26  L.  Ed.  645 ;  Oregonian  Ry .  Co.  v.  Oregon  Ry. 
&  Nav.  Co.,  11  Sawy.  569,  27  Fed.  280 ;  Day  v.  Ogdensburg  etc.  R.  R.,  107 
N.  Y.  140, 13  N.  E.  768;  State  v.  Richmond  etc.  R.  R.,  72  N.  C.  638),  but  see 
dissenting  opinion,  pp.  644,  653.    And  within  the  scope  of  its  charter  powers, 
a  corporation  created  by  one  State  may  own  and  operate  mines  in  another 
(Thomburgh  v.  Savage  Mining  Co.,  23  Fed.  Cas.  1123),  or  may  manufacture 
machines  in  another  State  (Gxover  etc.  Machine  Co.  v.  Sloat,  11  Fed.  Cas. 
S2) ;  and  an  assignment  of  choses  in  action  by  the  receiver  of  an  insolvent 
foreign  corporation  was  held  valid  in  Hoyt  v.  Thompson,  5  N.  Y.  340,  354. 
In  order  to  exercise  this  power  to  contract  in  a  foreign  jurisdiction  a  cor- 
poration may  appoint  resident  agents  there  (Wood  etc.  Mining  Co.  v.  King, 
45  Qa.  40,  41;  Bellows  v.  Todd,  39  Iowa,  218;  Arms  v.  Conant,  36  Vt.  749). 
And  a  State  may  grant  a  franchise  to  a  foreign  corporation  (Union  etc. 
R.  R.  Co.  V.  East  Tennessee  etc.  R.  R.,  14  Ga.  841).    This  power  to  contract 
elsewhere  than  in  the  State  of  creation  is  not  limited  to  private  corpora- 
tions.  Mayor  of  Columbus  v.  Rodgers,  10  Ala.  44,  afiOrmed  a  sale  of  land 
to  a  municipal  corporation  of  another  State,  for  the  purpose  of  an  abutment 
for  a  bridge  owned  by  the  corporation.    And  in  Dodge  v.  Council  BluiTs, 
57  Iowa,  563,  10  N.  W.  887,  a  city  was  held  competent  to  contract  with  a 
foreign  corporation  to  furnish  water  for  its  inhabitants.    But  a  municipal 
corporation  in  one  State  cannot  accept  a  privilege  from  the  legislature  of 
another  State  to  erect  and  maintain  a  highway  across  territory  belonging 
to  the  latter  (Becker  v.  City  of  La  Crosse,  99  Wis.  420,  67  Am.  St.  Rep.  877, 
40  L  R.  A.  831,  75  N.  W.  86).    It  follows  that  if  a  corporation  is  allowed 
to  do  business  in  another  State,  any  property  owned  and  held  by  it  there  is 
subject  to  State  taxation.    This  was  held  in  Home  Ins.  Co.  v.  Augusta,  50 
Oa.  542;  Blackstone  Mfg.  Co.  v.  Blackstone,  13  Gray,  488. 

The  following  cases  cite  the  principal  case  upon  this  point  in  general  dis- 
cussion, but  make  no  particular  application  of  the  jrule :  Nathan  v.  Louisi- 
ana, 8  How.  81,  12  L.  Ed.  996;  United  States  v.  Gold  Coin,  Woolw.  224, 
Fed.  Cas.  14,439;  Wright  v.  Sun  Ins.  Co.,  30  Fed.  Cas.  704;  Kansas  City 
Bridge  Co.  v.  Commissioners,  35  Kan.  560, 11  Pac.  362 ;  Folger  v.  Columbian 
1m.  Co.,  99  Mass.  272,  96  Am.  Dec.  749 ;  Whitf ord  v.  Panama  R.  R.  Co., 
23  N.  Y.  471,  474 ;  Bank  of  Alabama  v.  Simonton,  2  Tex.  535. 

Distinguished  in  Tecumseh  Mills  v.  Louisville  &  N.  R.  R.  Co.,  108  Ky. 
577,  57  S.  W.  10,  holding  carrier  incorporated  in  Kentucky  may  contract 
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in  another  State  for  exemption  from  liability  for  loss  by  fire  where  g«>ods 
shipped  are  in  that  State  and  are  not  even  to  pass  through  Kentucky. 

Every  power  exercised  by  a  corporatian  in  anotber  State  d^ends  for  its 
validity  upon  tlie  law  of.  the  place  where  it  is  exercised. 

Approved  in  Shaw  v.  Goebel  Brewing  Co.,  202  Fed.  411,  45  L.  R.  A. 
(N.  S.)  1090,  120  C.  C.  A.  470,  holding  a9signee  of  stock  in  English  cor- 
poration doing  business  in  United  States  chargeable  with  notice  of  English 
law  relating  to  transfer  on  books;  Diamond  Glue  Co.  v.  United  States  Glue 
Co.,  103  Fed.  839,  holding  where  State  statute  prohibited  foreign  corpora- 
tion from  transacting  business  without  first  complying  with  its  terms,  and 
after  enactment  of  statute  but  before  it  went  into  effect,  foreign  corporation 
entered  into  executory  contract  to  be  performed  in  State,  such  statute  is 
defense  to  action  by  corporation  for  breach  of  contract;  Security  Sav.  etc. 
Assn.  v.  Elbert,  153  Ind.  203,  54  N.  E.  755,  holding  under  foreign  corpora- 
tions act  of  1852,  providing  that  such  corporations  cannot  enforce  in  courts 
contracts  made  by  agents  until  agents  file  certificate  of  appointment  and 
consent  of  principals  to  be  sued  by  service  of  process  on  agents  compliance 
with  act  at  any  time  prior  to  suit  renders  contract  enforceable;  United 
Shoe  Machinery  Co.  v.  Ramlose,  210  Mo.  655,  109  S.  W.  574,  holding  con- 
tracts of  foreign  corporation  to  be  performed  in  State,  though  executed  out- 
side, were  governed  as  to  enforcement  by  law  of  State;  Floyd  v.  Loan  etc. 
I.  Co.,  49  W.  Va.  345,  38  S.  E.  661,  determining  amount  collectible  on  loan 
contract  by  foreign  building  association  with  citizen  of  State ;  Ejiox  v.  Bank 
of  United  States,  26  Miss.  656,  27  Miss.  66,  Bard  v.  Poole,  12  N.  Y.  501,  505, 
corporation  may  take  interest  at  the  rate  which  is  legal  where  the  contract 
is  made,  although  such  interest  would  be  usurious  in  the  State  where  the 
corporation  was  created ;  Building  &  Loan  Assn.  v.  Griffin,  90  Tex.  490,  39 
S.  W.  660,  foreign  corporation  cannot  take  interest  at  the  rate  allowed  by 
its  charter,  if  such  interest  is  greater  than  is  allowed  by  the  lex  loci.  Other 
cases  have  held  that  a  foreign  corporation  cannot  lease  or  purchase  property 
if  such  powers  are  denied  to  domestic  corporations  (Briscoe  v.  Southern 
Kansas  Ry.,  40  Fed.  280 ;  Carroll  v.  East  St.  Louis,  67  111.  570,  580,  16  Am. 
Bep.  634,  641).  And  in  In  re  Bugbee,  9  Bank.  Reg.  262,  4  Fed.  Cas.  611,  it 
was  held  that  where,  under  the  circumstances  of  a  case,  a  domestic  corpora- 
tion would  not  be  allowed  to  recover  a  judgment,  such  right  will  be  denied 
to  a  foreign  corporation.  If  a  foreign  corporation  is  allowed  to  hold  lands 
in  a  State  it  does  so  subject  to  State  laws  (Runyan  v.  Coster,  14  Pet.  129, 
10  L.  Ed.  386) ;  and  a  foreign  railroad  company  is  subject  to  State  laws  as 
to  its  liability  as  a  carrier  of  passengers  (Dryden  v.  Grand  Trunk  Ry.  Co., 
60  Me.  517).  Provisions  in  the  policies  of  foreign  insurance  corporations 
are  also  to  be  construed  according  to  the  laws  of  the  State  where  they  do 
business  (Rising  Sun  Ins.  Co.  v.  Slaughter,  20  Ind.  525,  83  Am.  Dec.  333; 
Insurance  Co.  of  North  America  v.  Brim,  111  Ind.  288,  12  N.  E.  318). 
Where  the  power  to  acquire  right  of  way  is  confined  to  domestic  corpora- 
tions, a  foreign  corporation  may  be  enjoined  from  using  a  right  of  way 
granted  to  a  domestic  corporation  (Holbert  v.  St.  Louis  etc.  R.  R.  Co.,  45 
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Iowa,  26.    See  also  the  dissenting  opinion  in  Ruhe  t.  Buck,  124  Mo.  202, 
25  L.  B.  A.  187,  27  S.  W.  418). 

GontractB,  m  to  tbeir  validity,  are  governed  by  the  law  of  the  place  where 
they  are  made. 

Approved  in  Shannon  v.  Building  &  L.  Assn.,  78  Miss.  973,  30  South.  55^ 
holding  though  by  terms  notes  in  favor  of  foreign  building  association  are 
payable  in  State  of  domicile,  contract  will  be  subject  to  usury  laws  of  this 
8tate,  where  notes  made  here  and  secured  by  mortgage  of  realty  on  land  in 
this  State  and  all  dues  have  been  paid  here ;  Crippen  v.  Laighton,  69  N.  H. 
550,  76  Am.  St  Bep.  197,  44  Atl.  641,  holding  statute  of  another  State  pro- 
viding that  if  execution  against  corporation  be  returned  unsatisfied,  judg- 
ment creditor  may  recover  of  stockholder  amount  equal  to  par  value  of  his 
stock,  will  not  be  enforced  in  this  State;  United  States  v.  Garlinghouse, 
4  Ben.  203,  Fed.  Cas.  15,189,  enforcing  bond  executed  by  married  woman 
empowered  by  lex  loci  to  execute  contracts;  Baltimore  etc.  R.  R.  Co.  v. 
Glenn,  28  Md.  321,  92  Am.  Dec.  693,  and  Lewis  v.  Glenn,  84  Va.  960,  961, 
962, 6  S.  E.  873,  874,  holding  deed  valid  where  made,  will  be  recognized  else- 
where ;  Kerwin  v.  Doran,  29  Mo.  App.  407,  holding  Illinois  contract  enforce- 
able in  Missouri,  although  relating  to  purchase  of  liquor  intended  for  ship- 
ment to  Iowa,  where  such  sales  were  prohibited;  Armstrong  v.  Best,  112 
N.  C.  62,  34  Am.  St  Rep.  476,  25  L.  R.  A.  189, 17  S.  E.  15,  holding  that  the 
lex  domicilii  prevailed  as  to  capacity  to  contract,  and  where  a  married 
woman  unable  to  contract  in  one  State  went  into  another  for  that  purpose, 
the  contract  was  declared  not  enforceable  in  the  former;  The  Avon,  1 
Brown,  175,  Fed.  Cas.  680,  arguendo. 

Conflict  of  laws  as  to  interest  and  usury.    Note,  62  L.  R.  A.  76. 

In  absence  of  any  positive  role  affirming,  denying  or  restraining  operation 
of  foreign  laws,  courts  will  presmne  adoption  of  them  by  their  own  government 
anlees  repugnant  to  its  policy. 

Approved  in  Iglehart  v.  Iglehart;,  204  U.  S.  487,  61  L.  Ed.  580,  27  Sup. 
Ct.  329,  upholding,  on  principle  of  comity,  testamentary  trust  to  maintain 
cemetery  lot,  valid  where  cemetery  was  situated;  Pettibone  v.  Nichols,  203 
U.  S.  211,  7  Ann.  Oas.  1047,  51  L.  Ed.  156,  27  Sup.  Ct.  Ill,  holding  Federal 
court  could  not  compel  exercise  of  comity  between  States  as  to  surrender  of 
fugitives  from  justice;  Corbin  v.  Houlehan,  100  Me.  25i6,  70  L.  R.  A.  568, 
61  Atl.  135,  action  for  liquors  sold  in  another  £tate  cannot  be  maintained 
where  statute  of  this  State  prohibits  such  sales;  Color  v.  Tacoma  Rv.  & 
Power  Co.,  64  N.  J.  Eq.  133,  134,  136,  137,  53  Atl.  686,  687,  upholding  right 
of  New  Jersey  corporation  to  purchase  stock  in  Washington  corporation  and 
vote  such  stock ;  Bluthenthal  v.  Kennedy,  165  N.  C,  373,  81  S.  E.  337,  hold- 
ing contract,  vidid  in  State  where  made,  for  sale  of  whiskey  to  be  resold  in 
another  State  contrary  to  law,  would  not  be  enforced  in  latter  State; 
Holshouser  v.  Copper  Co.,  138  N.  C.  258,  70  L.  R.  A.  183,  50  S.  E.  654,  claim 
for  State  license  fee  imposed  by  New  Jersey  statute  on  corporations  created 
hy  that  State  is  not  entitled  to  preference  in  insolvency  proceedings  against 
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such  corporations  in  another  State ;  Welling  v.  Eastern  Bldg.  &  Loan  Assn., 
56  S.  C.  297,  34  S.  E.  410,  holding  courts  of  this  State  will  not  follow  New 
York  laws  in  construing  New  York  building  and  loan  contract  when  such 
construction  is  injurious  to  interests  of  people  of  this  State;  Mutual  Aid 
Loan  etc.  Invest.  Co.  of  Atlanta  v.  Logan,  55  S.  C.  399,  33  S.  E.  374,  cited 
in  opinion  of  lower  court ;  dissenting  opinion  in  Warren  v.  Pirn,  66  N.  J.  Eq. 
417,  59  Atl.  797,  majority  holding  voting  trust  in  stock  of  fisheries  company 
a  New  Jersey  corporation,  claimed  by  a  British  corporation,  contrary  to 
public  i)olicy  and  void.  Upon  principles  of  comity  rests  the  power  of  a 
corporation  to  sue  beyond  the  State  of  its  creation,  a  power  which  was 
asserted  in  the  principal  case  (New  York  Dry  Dock  v.  Hicks,  5  McLean, 
115,  Fed.  Cas.  10,204;  Clarke  v.  New  Jersey  etc.  Nav.  Co.,  1  Story,  542, 
Fed.  Cas.  2859 ;  Bank  v.  McLeod,  38  Ohio  St.  181) ;  as  also  the  power  of  a 
corporation  to  take  lands  under  a  will  (McDonogh  v.  Murdoch,  15  How.  413, 

14  L.  Ed.  752).  Deeds  executed  by  corporations,  when  valid  by  the  law  of 
the  place  where  the  corporation  was  created,  have  been  held  valid  in  other 
jurisdictions  (Farmers'  L.  &  T.  Co.  v.  McKinney,  6  McLean,  4,  Fed.  Cas. 
4667;  Baltimore  etc.  R.  R.  v.  Glenn,  28  Md.  319,  92  Am.  Dec.  691;  Thompson 
V.  Waters,  25  Mch.  224,  12  Am.  Rep.  249),  and  the  principle  applies  with 
equal  force  to  deeds  of  assignment  executed  by  natural  persons  (Petersen 
v.  Chemical  Bank,  32  N.  Y.  43,  88  Am.  Dec.  303;  Fuller  v.  Steiglitz,  27  Ohio 
St.  363,  22  Am.  Rep.  318).  Hysinger  v.  Knights  of  Pythias,  42  Mo.  App. 
G37,  extended  the  rule  and  enforced  a  contract  executed  by  a  foreign  cor- 
poration, although  domestic  corporations  were  prohibited  by  law  from 
making  similar  contracts,  and  State  v.  Fidelity  etc.  Ins.  Co.,  39  Minn.  543, 
41  N.  W.  110,  refused  a  judgment  of  ouster  in  quo  warranto  against  a 
foreign  corporation,  although  it  did  not  clearly  appear  that  the  State  where 
the  corporation  was  created  would  extend  the  rules  of  comity  to  Minnesota 
corporations  doing  business  there.  Rules  of  comity  require  that  foreign 
judgments  be  given  due  faith  and  credit  (Hilton  v.  Guyot,  159  U.  S.  166, 
40  L.  Ed.  109, 16  Sup.  Ct.  144 ;  Dobson  v.  Pearce,  12  N.  T.  169,  62  Am.  Dec. 
157).  Upon  this  principle  it  was  held  in  Planters'  Bank  v.  Bass,  2  La.  Ann. 
436,  that  a  judgment  of  one  State  declaring  a  State  statute  unconstitutional 
.should  control  when  the  statute  was  set  up  elsewhere.    Comity  also  allows 

aliens  to  bring  any  suit  which  may  be  brought  by  a  citizen  (Taylor  v.  Car- 
penter, 2  Wood.  &,M.  15,  Fed.  Cas.  13,785). 

Laws  prohibiting  slavery  were  held  not  to  restrict  the  right  of  an  owner 
to  transport  slaves  across^a  State,  in  Ex  parte  Archy,  9  Cal.  163,  and 
Willard  v.  People,  4  Scam.  471.  And  see  Roundtree  v.  Baker,  52  111.  246, 
4  Am.  Rep.  600.  But  in  Anderson  v.  Poindexter,  6  Ohio  St.  685,  it  was  held 
that  where  a  person,  held  as  a  slave,  was  brought  into  a  State  where  slavery 
was  not  permitted,  he  was  deemed  free  if  the  slightest  menial  service  was 
demanded  of  him.  In  Mathews  v.  Springer,  2  Abb.  (U.  S.)  298,  Fed.  Cas. 
9277,  manumitted  slaves  were  declared  to  be  entitled  in  every  State  to  the 
rights  enjoyed  by  them  in  the  State  where  they  resided;  but  this  rule  was 
held  not  to  obtain  where  negroes  were  not  recognized  as  having  any  rights 
(Mitchell  v.  Wells,  37  Miss.  262;  Vineyard  v.  Passalaigue,  2  Slrob.  543). 
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And  in  Mahorner  v.  Hooe,  9  Smedes  &  M.  275,  48  Am.  Dec.  709,  a  will 
directing  the  manumission  of  slaves  was  declared  inoperative  where  such 
wills  were  not  recognized.  So  also,  where  by  laws  of  one  State  slaves  which 
were  the  property  of  a  wife  were  not  attachable  for  the  husband's  debts, 
were  held  to  be  attachable  under  the  law  of  another  State  to  which  they 
were  removed  (Minor  v.  Cardwell,  37  Mo.  354,  90  Am.  Dec.  392). 

A  number  of  cases  have  held  the  rules  of  comity  inapplicable,  as  follows : 
Davis  V.  Bronson,  6  Iowa,  433,  and  Dunbar  v.  Locke,  62  N.  H.  444,  refusing 
to  enforce  contracts  for  sale  of  liquor,  made  with  intent  to  enable  vendee 
to  evade  the  laws  of  another  State ;  State  v.  Tuttey,  41  Fed.  762,  7  L.  B.  A. 
54,  Jiolding  that  a  State  need  not  recognize  a  marriage  between  a  negro  and 
a  white,  such  marriages  being  contrary  to  its  laws  (and  see  dissenting 
opinion,  Caballero  v.  Executor,  24  La,  Ann.  582) ;  Fla^  v.  Baldwin,  38 
N.  J.  £q.  224,  48  Am.  Bep.  312,  holding  a  contract  for  speculation  in  stocks 
on  margins  not  enforceable  in  a  StUte  where  gaming  contracts  were  pro- 
iiibited;  Gooch  v.  Faucett,  122  N.  C.  272,  39  L.  B.  A.  836,  29  S.  E.  363,  re- 
fusing to  enforce  a  note  given  in  consideration  of  a  bet  on  a  horse  race; 
Empire  Mills  v.  Alston  Grocery  Co.,  4  Tex.  App.  Civ.  349,  350,  357,  where  a 
State  court  refused  to  recognize  a  foreign  corporation  which  could  not  have 
existed  under  its  own  laws;  Chicago  etc.  R.  R.  y.  Gardiner,  51  Neb.  78,  70 
N.  W.  510,  refusing  to  enforce  law  of  another  State  limiting  liability  of 
common  carriers.   - 

The  following  cases  cite  the  principal  case  approvingly  on  this  point,  in 
general  discussion:  Ex  parte  Kinney,  3  Hughes,  19,  Fed.  Cas.  7825;  Tufts 
V.  Tufts,  3  Wood.  &  M.  492,  Fed.  Cas.  14,233;  In  re  Barry,  42  Fed.  133, 
Fed.  Cas.  1059,  s.  c.,-136  U.  S.  625,  34  L.  Ed.  513;  The  Velocity,  28  Fed.  Cas. 
1142;  State  v.  Virgin,  36  Ga.  390;  Owen  v.  Miller,  10  Ohio  St.  143,  76  Am. 
Dec.  504 ;  Commonwealth  v.  Kunzmann,  41  Pa.  St.  437 ;  dissenting  opinions 
in  Dred  Scott  v.  Sandf ord,  19  How.  460,  594,  15  L.  Ed.  724,  779 ;  dissenting 
opinion  in  Schieble  v.  Bacho,  41  Ala.  449. 

Several  cases  have  held  that  rules  of  comity  do  not  require  the  recognition 
of  remedies  afforded  by  the  laws  of  other  States:  Stevens  v.  Brown,  20 
W.  Va.  460,  and  Doe  ex  dem.  Hollman  v.  Collins,  1  Ind.  26,  holding  ex- 
emption laws  of  other  States  not  entitled  to  recognition;  Townsend  v. 
Jemison,  9  How.  416, 13  L.  Ed.  198,  ruling  similarly  as  to  statutes  of  limita- 
tions. In  Mahon  v.  Justice,  127  U.  S.  706,  32  L.  Ed.  286,  8  Sup.  Ct.  1208, 
it  was  held  that  there  was  no  comity  between  States  whereby  a  person  in- 
dieted  for  a  criminal  offense  in  one  State  can  be  turned  over  to  the  authori- 
ties in  another,  although  he  was  abducted  from  the  latter. 

Tlie  rules  of  comity  between -foreign  nations  apply  to  the  States  of  the 
Union,  which  for  this  purpose  are  to  he  regarded  as  sovereign. 

Approved  in  Crippen  v.  Laighton,  69  N.  H.  547,  76  Am.  St.  Rep,  193,  44 
Atl.  540,  holding  statute  of  another  State  providing  that  if  execution  against 
corporation  be  returned  unsatisfied,  judgment  creditor  may  recover  of  stock- 
holder amount  equal  to  par  value  of  his  stock,  will  not  be  enforced  in  this 
State;  People  v.  Martin,  175  N.  Y.  321,  96  Am.  St.  Rep.  628,  67  N.  £.  591, 
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holding  under  Penal  Code,  §  96,  relating  to  perjury,  officer  of  foreign  cor- 
poration who  is  Jbequir^d  by  statute  of  State  of  its  creation  to  take  an  oath 
as  to  amount  of  capital  stock  paid  in,  who  swears  falsely  to  such  amount 
before  notary  in  this  State,  is  guilty  of  perjury;  Shaw  v.  Brown,  35  Miss. 
317,  holding  that  although  manumission  of  slaves  is  prohibited  in  one  State 
if  master  take  slave  elsewhere  and  free  him,  his  act  will  be  held  effective 
although  the  slave  returns  to  the  former  State;  dissenting  opinion  in 
Mitchell  V.  Wells,  37  Miss.  281,  arguing  to  same  effect;  Hoyt  v.  Thomx>son, 
6  N.  Y.  343,  holding  valid  an  assignment  of  choses  in  action,  by  the  receiver 
of  an  insolvent  foreign  corporation,  which  would  have  been  valid  where  the 
corporation  was  created. 

Courts  will  take  Judicial  notice  of  matters  of  public  lii8tor7. 

Approved  in  £x  parte  Norton,  44  Ala.  179,  and  Swinnerton  v.  Columbian 
Ins.  Co.,  37  N.  Y.  190,  93  Am.  Dec.  571,  holding  existence  of  civil  war  and 
the  facts  leading  up  to  it  to  be  subjects  of  judicial  notice;  Hart  v.  Baltimore 
etc.  R.  R.,  6  W.  Ya.  359,  ruling  similarly  as  to  public  acts  of  legislature 
creating. corporations;  Hazard  v.  Dillon,  34  Fed.  492,  the  completion  of  a 
railroad  chartered  by  tiie  government  was  held  not  to  be  such  a  fact  as 
would  be  judicially  noticed. 

Corporation  created  in  one  State  may  sue  in  the  courts  of  another  State; 
accordingly  suit  by  a  Georgia  Stat^  bank  in  Alabama,  sustained. 

Approved  in  Evansville  etc.  Co.  v.  Henderson  B.  Co.,  132  Fed.  404, 
Federal  equity  court  sitting  in  Kentucky  cannot  compel  domestic  corpora- 
tion to  permit  Indiana  railroad,  which  has  not  complied  with  law  relating 
^  to  foreign  corporations,  to  connect  with  and  use  tracks  over  bridge  to 
enable  railroad  to  do  business  in  Kentucky;  2  Penne.  (Del.)  59,  44  Atl.  430, 
holding  where  by  laws  of  State  appointing  receivers  they  are  vested  with 
all  estate  and  assets  and  are  empowered  to  sue  in  their  own  name  as  re- 
ceivers or  in  name  of  corporation,  corporation  cannot  sue  in  this  State  in 
own  name  unless  receiver  authorizes  suit;  Schmitt  &  Bro.  Co.  v.  Mahoney, 
60  Neb.  25,  82  N.  W.  101,  holding  dissolved  foreign  corporation  may  sue  in 
its  corporate  name;  Williams  v.  Creswell,  51  Miss.  823,  824,  Leasure  v. 
Union  Ins.  Co.,  91  Pa.  St.  493,  Ober  v.  Blalock,  40  S.  C.  36, 18  S.  E.  266,  and 
Cone  Co.  v.  Poole,  41  S.  C.  72,  24  L.  B.  A.  295,  19  S.  E.  204,  asserting  power 
of  a  foreign  corporation  to  sue  on  a  contract  entered  into  by  it  in  con- 
formity with  the  law  and  policy  of  the  State;  Ohio  Ins.  etc.  Co.  v.  Mer- 
chants '  Ins.  etc.  Co.,  11  Humph.  25,  63  Am.  Dec.  761,  holding  that  a  foreign 
corporation  could  enforce  a  contract  made  with  a  domestic  corporation, 
although  such  contract  was  ultra  vires  as  to  the  latter  corporation,  if  the 
former  acted  in  good  faith;  Deringer  v.  Deringer,  5  Houst.  431,  1  Am.  St. 
Bep.  158,  a  corporation  organized  for  the  purpose  of  administering  the 
estates  of  deceased  persons  may  sue  in  a  foreign  jurisdiction  to  recover  a 
debt  due  a  decedent ;  American  Colonization  Society  v.  Gartrell,  23  Ga.  459, 
arguendo;  Life  Assn.  v.  Levy,  33  La.  Ann.  1209,  an  assignee  of  a  foreign 
corporation  may  sue  for  assets  due  the  corporation* 
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Other  citing  cases  have  held  that  if  by  contracting  in  a  foreign  jurisditi- 
iion,  a  corporation  acquires  a  right  to  sue  there,  it  subjects  itself  to  liability 
to  be  sued  as  well  (Taylor  v.  Holmes,  14  Fed.  505;  Colorado  Iron  Works  v. 
Sierra  Grande  Mining  Co.,  15  Colo.  509,  22  Am.  St.  Bep.  438,  25  Pac.  328 ; 
North  Missouri  R.  R.  v.  Akers,  4  Kan.  469,  96  Am.  Dec.  185;  Gravely  v. 
Southern  Ice  Machine  Co.,  47  La.  Ann.  393, 16  South.  868 ;  Hutchins  v.  New 
England  Coal  Mining  Co.,  4  Allen,  582;  Curtis  v.  McCuUough,  3  Nev.  216, 
219;  March  v.  Eastern  R.  R.,  40  N.  H.  579,  77  Am.  Dec.  747;  National  Fire 
Ins.  Co.  V.  Chambers,  53  N.  J.  Eq.  496,  32  Atl.  674).    And  cases  asserting 
this  rule  have  held  that  process  could  be  served  upon  such  a  corporation 
through  its  agents  (City  Fire  Ins.  Co.  v.  Carrugi,  41  Ga.  670 ;  Moulin  v.  In- 
surance Co.,  24  N.  J.  L.  233;  Demarest  v.  Flack,  128  N.  Y.  214,  13  L.  R.  A. 
856, 28  N.  E.  647;  Ande  v.  Dakota  Ins.  Co.,  7  S.  D.  650,  58  Am.  St.  Rep.  864, 
65  N.  W.  28).    In  Richardson  v.  Swift,  7  Houst.  158,  30  Atl.  785,  it  was 
held  that  a  nonresident  stockholder  was  entitled  to  mandamus  to  compel  an 
officer  residing  in  the  same  jurisdiction  to  allow  an  inspection  of  the  books 
of  the  corporation.     But  see  dissenting  opinion  in  Swift  v.  Richardson, 
7  Houst.  353,  355,  365,  368,  32  Atl.  143,  144,  149. 

Service  of  process  on  foreign  corporations.    Note,  66  Am.  Dec.  121. 

A  State  may  Impose  upon  a  foreign  corporation,  as  a  condition  of  doing 
husineBs  within  its  territory,  any  terms,  conditions,  and  restrictions  it  may 
tUnk  proper. 

The  citing  cases  make  Bank  of  Augusta  v.  Earle  a  leading  authority  upon 
this  point.  They  hold  imiformly  that  a  corporation  is  not  a  citizen  within 
the  privilege  and  immunity  clause  of  the  Constitution.  The  only  constitu- 
tional provision  limiting  this  power  of  the  State  is  that  which  gives  to 
Congress  the  power  to  regulate  commerce ;  when  a  State  law  imposing  con- 
ditions upon  foreign  corporations  operates  to  restrict  interstate  or  foreign 
eommerce  it  is  void  (Crutcher  v.  Kentucky,  141  U.  S.  59,  35  L.  Ed.  653, 
11  Sup.  Ct.  854;  Ware  v.  Hamilton-Brown  Co.,  92  Ala.  149,  9  South.  137; 
Osborne  v.  State,  33  Fla.  179,  39  Am.  St.  Bep.  110,  25  L.  R.  A.  126, 14  South. 
593;  McNaughton  v.  McGirl,  20  Mont.  128,  63  Am.  St.  Bep.  612,  38  L.  B.  A. 
369,  49  Pac.  652 ;  Stockton  v.  Baltimore  etc.  R.  R.,  32  Fed.  13, 14) . 

The  principle  of  the  syllahus  has  heen  approved  as  follows  in  the  late  cases : 
Ehrhardt  v.  Robertson  Bros.,  78  Mo.  App.  412,  and  Sandel  v.  Insurance  Co., 

63  S.  C.  246,  31  S.  E.  231,  both  following  rule ;  Interstate  Amusement  Co.  v. 
Albert,  239  U.  S.  568,  60  L.  Ed.  443,  36  Sup.  Ct.  170,  upholding  State  statute 
requiring -filing  of  charter  and  other  acts  by  foreign  corporation  as  condition 
to  siung  in  State  courts;  Sioux  Remedy  Co.  v.  Cope,  235  U.  S.  203,  59  L.  Ed. 
197,  35  Sup.  Ct.  57,  holding  void  statute  requiring  foreign  corporation  to 
file  articles  and  do  other  acts  as  condition  to  suit  on  claims  arising  in  inter- 
state commerce;  Western  Union  Telegraph  Co.  v.  Kansas,  216  U.  S.  35,  54 
L  Ed.  369,  30  Sup.  Ct.  190,  and  Pullman  Co.  v.  Kansas,  216  U.  S.  68, 

64  L.  Ed.  386,  30  Sup.  Ct.  232,  both  holding  foreign  sleeping-car  company 

could  do  local  business  in  State  without  paying  "charter  fee''  of  given 
ni— 81 
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per  cent  of  entire  cupital  stock ;  Anglo-American  Provision  Co.  v.  Davis  Pro- 
vision Co.  (No.  1),  191  U.  S.  376,  48  L.  E(L  227,  24  Sup.  Ct.  92,  affirming 
169  N.  Y.  510,  62  N.  E.  588),  upholding  Code  Civ.  Proc,  §  1780,  restricting 
litigation  between  foreign  corporations  to  causes  of  action  arising  in.  this 
State;  Hartford  Ins.  Co.  v.  Chicago  etc.  Ry.,  175  U.^S.  100,  44  L.  Ed.  89, 
20  Sup.  Ct.  37,  holding  validity  of  lease  to  commercial  partnership  from 
railroad  of  strip  ah)ng  track  in  Iowa  for  purpose  of  erecting  warehouse 
thereon,  which  contained  stipulation  that  railroad  would  not  be  liable 
for  damage  by  fire  from  locomotives  though  owing  to  negligence,  is  gov- 
erned by  local  law;  Cyclone  Mining  Co.  v.  Baker  light  ^c.  Co.,  165  Fed. 
998,  holding  foreign  corporation  doing  business  without  complying  with 
State  statute  could  not  under  statute  sue  on  contracts  made  in  State  ia 
either  State  or  Federal  courts;  Vance  v.  Pullman  Co.,  160  Fed.  T12,  hold- 
ing where  foreign  corporations  not  complying  with  State  statutes  claimed 
it  was  not  doing  business  in  State,  courts  of  State  could  only  acquire 
jurisdiction  over  it  by  attachment;  Butler  Bros.  Shoe  Co.  v.  United  States 
Rubber  Co.,  156  Fed.  6,  84  C.  C.  A.  167,  holding  void  statute  imposing  as 
condition  to  doing  business  in  State,  tax  on  whole  capital  stock  where 
corporation  engaged  in  interstate  business;  Miller  v.  Ahrens,  150  Fed. 
656,  since  under  West  Virginia  laws,  religious  societies  cannot  be  incor- 
porate^;  a  trust  created  by  will  for  benefit  of  foreign  religious  corpora- 
tion involving  devise  of  land  in  West  Virginia  is  void;  Kirven  v.  Viiginia- 
Carolina  Chemical  Co.,  145  Fed.  292,  failure  of  foreign  corporation  to 
comply  with  State  statute  imposing  conditions  precedent  to  right  of  such 
corporations  to  do  business  in  State  does  not  render  contracts  wholly 
void,  but  only  suspends  right  to  sue  therein  until  it  complies;  Williams 
V.  Gold  Hill  Min.  Co.,  96  Fed.  463,  holding  under  California  laws  foreign 
corporation  owning  mining  ground  in  California  must  ratify  its  mortgage 
by  vote  of  two-thirds  of  capital  stock;  H.  K.  Mulford  Co.  v.  Curry,  163 
Cal.  285,  125  Pac.  240,  holding  statute  imposing  annual  license  tax  on  all 
corporations  based  on  capital  stock  was  void  so  far  as  relating  to  cor- 
porations doing  interstate  business;  Model  Heating  Co.  v.  Magarity,  2 
Boyce  (Del.),  470,  L.  R.  A.  1915B,  665,  81  Atl.  398,  holding  foreign  cor- 
porations, though  not  complying  with  provision  of  Constitution  as  to  resi- 
dent agent,  could  recover  on  contract  work  in  State  where  other  party 
retained  benefits,  such  provision  of  Constitution  not  being  self-executing; 
Katz  V.  Herrick,  12  Idaho,  17,  86  Pac.  875,  holding  foreign  corporation 
not  filing  articles  and  designating  resident  agent  could  not  sue  on  note 
given  to  its  agent;  State  v.  Western  Union  Tel.  Co.,  75  Kan.  631,  635, 
90  Pac.  307,  309,  holding  telegraph  company  doing  business  in  State  whfen 
it  was  a  territory  could  not  continue  unlicensed  but  must  comply  with  laws 
of  State,  and  such  company  was  subject  to  provisions  of  Bush  act  of  1898; 
Prewitt  V.  Security  etc.  Ins.  Co.,  119  Ky.  327,  83  S.  W.  612,  upholding 
Ky.  Stats.  1903,  §  631,  providing  that  if  any  fbxeign  insurance  company 
shall,  without  the  consent  of  the  other  party  to  the  suit,  remove  action ** 
to  Federal  court,  insurance  commissioner  shall  revoke  its  license;  Ap- 
pendix, 97  Me.  593|  legislature  may  limit  insurance  companies  to  issu- 
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anee  of  one  standard  fire  policy,  though  snch  form  contain  clause  that 
there  shall  be  no  right  of  action  on  policy  until  amount  of  loss  is  deter- 
mined by  arbitrators;  S.  S.  White  Dental  Mfg.  Co.  v.  Commonwealth,  212 
Mass.  47,  Ann.  Gas.  1913C,  805,  98  N.  E.  1062,  holding  State  could  change 
conditions  under  which  fpreign  corporation  already  established  in  State 
could 'continue  to  do  business;  State  v.  Louisville  etc.  R.  Co.,  97  Miss.  44, 
Aim.  Gas.  19120,  1150,  51  South.  921,  upholding  statute  providing  foreign 
railroad  corporation  shall  forfeit  right  to  do  business  in  State  on  re- 
moving any  action  against  it  from  State  to  Federal  court;  State  v.  Van- 
diTer,  222  Mo.  227,  231,  233,  235,  121  S.  W.  50,  51,  52,  upholding  statute 
prohibiting  issuing*  renewal  license  to  foreign  insurance  company  paying 
more  than  fifty  thousand  dollars  salary  to  any  one  person;  State  v. 
Alderson,  49  Mont.  35,  140  Pac.  84,  upholding  statute  imposing  license  fee 
on  foreign  corporation  doing  business  in  State  based  on  amount  of  capital 
stock;  Sinnott  v.  Hanan,  214  N.  Y.  458,  108  N.  E.  859,  holding  provision 
continuing  corporation  after  dissolution  for  purposes  of  suit  had  extra 
territorial  effect  and  judgment  rendered  against  foreign  corporation  after 
dissolution  was  valid;  Stone  v.  Penn  Yan  etc.  Ry.,  197  N.  Y.  286,  134 
Am.  St.  Bep.  879,  90  N.  E.  846,  holding  insurance  company  was  doing 
business  in  foreign  State  subject  to  laws  of  that  State  applicable  thereto; 
Walker  v.  Rein,  14  N.  D.  613,  106  N.  W..406,  holding  foreign  corporation 
licensed  in  State  could  not  make  contract  forbidden  to  domestic  corpora- 
tion; Atlas  Powder  Co.  v.  Goodloe,  131  Tenn.  507,  175  S.  W.  551,  uphold- 
ing privilege  tax  on  foreign  corporation  based  on  capital  stock ;  State  v. 
Cumberland  Tel.  etc.  Co.,  114  Tenn.  200,  86  S.  W.  391,  failure  of  foreign 
telephone  company  to  file  abstract  of  its  charter  in  each  county,  where  it 
has  exchange  as  required  by  statute,  does  not  work  forfeiture  of  charter; 
North  British  etc.  Ins.  Co.  v.  Craig,  106  Tenn.  630,  62  S.  W.  157,  refusing 
to  enjoin  insurance  commissioner  from  revoking  license  Of  foreign  insur- 
ance company  which  repudiates  contract  to  reinsure  all  risks  of  another 
insurance  company;  Pace  v.  State,  70  Tex.  Cr.  456, 156  S.  W.  1193,  holding 
Oklahoma  Social,  Club  not  complying  with  Texas  statute  could  not  sell 
liquor  in  State  without  license;  Standard  Oil  Co.  v.  Commonwealth,  104 
Va,  685,  52  S.  E.  390,  holding  Va.  Code  1904,  p.  2214,  imposing  license 
fee  on  foreign  corporations,  requires  fee  of  corporations  authorized  to 
exercise  powers  of  public  service  corporation,  though  it  does  not  intend 
to  exercise  business  of  public  service  corporations ;  Presbyterian  Ministers ' 
Fund  V.  Thomas,  126  Wis.  286,  110  Am.  St.  Rep.  919,  105  N.  W.  803,  where 
foreign  insurance  company  has  failed  to  comply  with  statutes  imposing  con- 
ditions precedent  to  right  of  companies  to  do  business  with  residents,  it 
cannot  recover  on  such  contract  though  made  in  another  State;  dissenting 
opinion  in  Western  Union  Telegraph  Co.  v.  State  of  Kansas,  216  U.  S. 
52,  54  L.  Ed.  376,  30  Sup.  Ct.  190,  majority  holding  foreign  telegraph 
company  could  do  business  in  State  without  paying  ''charter  fee*'  of 
given  per  cent  of  entire  capital  stock. 

Laws  which  operate  upon  commercial  corporations  without  restricting 
commerce  are  not  void.    Thus^  in  Ashley  v.  Ryan,  153  U.  S.  442,  443,  38 
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L.  Ed.  777,  14  Sup.  Ct.  866,  867,  it  was  held  that  a  State  might  require  a 
foreign  railroad  corporation  consolidating  with  a  domestic  corporation  to 
pay  a  fee  for  the  privilege  of  consolidating.  In  Western  Union  Tel.  Co. 
V.  Mayer,  28  Ohio  St.  539,  a  telegraph  company  was  held  not  to  be  an 
instrument  of  commerce,  and  so  subject  to  State  laws  imposing  conditions. 
See  also  dissenting  opinion  in  Pensacola  Tel.  Co.  v.  Western  Union  Tel. 
Co.,  96  U.  S.  19,  24  L.  Ed.  714.  The  question  as  to  whether  a  State  could 
require  foreign  corporations  to  agree  not  to  remove  suits  to  the  Federal 
courts  has  been  the  subject  of  several  decisions.  In  Home  Ins.  ^  Co.  v. 
Morse,  20  Wall.  456,  22  L.  Ed.  369,  13  Am.  Bep.  300,  the  Supreme  Court, 
reversing  30  Wis.  503,  11  Am.  Bep.  586,  held  such  a  law  void;  but  in 
Doyle  V.  Continental  Ins.  Co.,  94  U.  S.  539,  540,  24  L.  Ed.  151,  it  was  held 
that  while  an  agreement  to  refrain  from  removing  causes  was  void  as 
against  public  policy,  still  if  a  State  admitted  a  foreign  corporation  upon 
condition  that  it  would  consent  to  suit  in  the  State  courts,  its  license  was 
subject  to  revocation  for  violation  of  the  condition.  And  this  seems  to 
be  the  rule  now  recognized  (People  v.  Judge  Jacluson  Circuit,  21  Mich. 
579,  4  Am.  Bep.  606;  State  ex  rel.  v.  Doyle,  40  Wis.  197,  22  Am.  Rep. 
701.  See  also  dissenting  opinion  in  Home  Ins.  Co.  v.  Morse,  20  WalL 
458,  22  L.  Ed.  370, 13  Am.  Bep.  301.  Accordingly  a  State  may  provide  that 
foreign  corporations  may  be  sued  through  their  agents  (Lafayette  Ins. 
Co.  V.  French,  18  How.  407,  15  L.  Ed.  462;  In  re  Comstock,  3  Sawy.  220, 
Fed.  Cas.  3078;  Fonda  v.  British- American  Ins.  Co.,  9  Fed.  Cas.  354). 

States  may  discriminate  against  such  corporations  in  the  matter  of  taxa- 
tion (Paul  V.  Virginia,  8  Wall.  178,  181,  182,  19  L.  Ed.  369,  360,  361; 
Ducat  V.  Chicago,  10  Wall.  415,  19  L.  Ed.  973  (affirming  s.  c,  48  111.  177, 
178,  96  Am.  Dec.  633,  634) ;  Philadelphia  Fire  Assn.  v.  New  York,  119  U.  S. 
118,  30  L.  Ed.  346,  7  Sup.  Ct.  112),  affirming  s.  c,  92  N.  Y.  325,  44  Am.  Rep. 
388 ;  (Pembina  Mining  Co.  v.  Pennsylvania,  125  U.  S.  186,  188,  31  L.  Ed. 
652,  653,  8  Sup.  Ct.  739,  740;  Horn  Mining  Co.  v.  New  York,  143  U.  S. 
314,  36  L.  Ed.  168, 12  Sup.  Ct.  404 ;  Insurance  Co.  v.  New  Orleans,  1  Woods, 
87,  Fed.  Cas.  7052 ;  State  ex  rel.  Baldwin  v.  Insurance  Co.  of  North  Amer- 
ica, 115  Ind.  265,  266,  17  N.  E.  578 ;  Phoenix  Ins.  Co.  v.  Commonwealth, 
5  Bush,  76,  96  Am.  Dec,  336;  Tatem  v.  Wright,  23  N.  J.  L.  443,  445;  Slaugh- 
ter V.  Commonwealth,  13  Gratt.  774;  Insurance  Co.  of  North  America  v. 
Commonwealth,  87  Pa.  St.  182,  30  Am.  Bep.  364).  Applying  this  rule  also, 
States  may  require  foreign  corporations  to  file  copies  of  their  charters 
with  the  Secretary  of  State  (Chattanooga  etc.  R.  R.  v.  Evans,  66  Fed.  814, 
31  U.  S.  App.  432 ;  Utley  v.  Clarke-Gardner  Co.,  4  Colo.  371 ;  List  v.  Com- 
monwealth, 118  Pa.  St.  328,  12  Atl.  280;  Sandel  v.  Atlanta  Ins.  Co.,  53 
S.  C.  245,  31  S.  E.  231) ;  and  may  make  it  a  misdemeanor  to  procure  in- 
surance from  a  corporation  which  had  not  complied  with  such  a  law 
(Hooper  v.  California,  155  U.  S.  652,  39  L.  Ed.  299, 15  Sup.  Ct.  209).  Other 
requirements  which  have  been  held  valid  are,  the  filing  of  an  undertaking 
that  the  corporation  will  not  enter  into  contracts  with  other  companies 
in  relation  to  business  transacted  in  the  State  (Hartford  Ins.  Co.  v.  Ray- 
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mond,  70  Mich.  502,  38  N.  W.  482),  that  insurance  companies  cannot  deny 
in  actions  on  policies,  that  the  property  insured  was  worth  the  amount 
insured  for  (Daggs  v.  Orient  Ins.  Co.,  136  Mo.  391,  393,  398,  58  Am.  St. 
Sep.  641,  642,  646,  35  L.  R.  A.  229,  231,  38  S.  W.  86,  87,  88),  that  corpora- 
tions shall  accept  satisfaction  of  judgments  in  a  prescribed  medium  of 
payment  (Exchange  Bank  v.  Tiddy,  67  N.  C.  174);  that  receivers  of  in- 
solvent foreign  corporations  shall  sue  for  claims  due  the  corporation,  within 
six  months  after  decree  of  insolvency  (Wyman  v.  Kimberly-Clark  Co.,  93 
Wis.  559,  67  N.  W.  933).  Upon  the  principle  that  the  States  may  impose 
any  restrictions  upon  foreign  corporations,  Commonwealth  v.  Gloucester 
Ferry  Co.,  98  Pa.  St.  116,  held,  that  a  steamboat  company  merely  having 
a  terminus  in  a  State  was  taxable  upon  its  corporate  stock ;  and  Common- 
wealth V.  Philadelphia  etc.  B.  R.  Co.,  62  Pa.  St.  292,  1  Am.  Rep.  403,  de- 
clared that  a  State  could  tax  a  railroad  upon  the  basis  of  the  amount  of 
tonnage  carried.  As  a  prerequisite  to  its  right  to  sue  it  was  held  in  Huff- 
man V.  Western  Mortgage  etc.  Co.,  13  Tex.  Civ.  App.  170,  36  S.  W.  306, 
that  a  foreig^n  corporation  must  aver  its  compliance  with  State  regulations. 
Reimers  v.  Seatco  Mfg.  Co.,  70  Fed.  575,  577,  80  L.  R.  A.  366,  367,  37  U.  S. 
App.  426,  and  Wright  v.  Lee,  4  S.  D.  242,  55  N.  W.  932 ;  and  the  dissent- 
ing opinions  in  Blake  v.  McClung,  172  U.  S.  264,  43  L.  Ed.  441,  19  Sup. 
a  175,  and  New  York  etc.  Ins.  Co.  v.  Smith,  41  S.  W.  688  (Tex.  Civ. 
App.),  cite  the  principal  cas«  upon  this  point  in  general  discussion,  but 
without  applying  the  rule. 

Distinguished  in  Louisville  etc.  R.  Co.  v.  State,  107  Miss.  598,  65  South. 
881,  holding  void  statute  excluding  from  State  foreign  railroad  corpora- 
tion doing  interstate  business  for  removal  of  suit  against  it  from  State 
to  Federal  court;  Chicago  Crayon  Co.  v.  Rogers,  30  Okl.  312,  119  Pac. 
636,  holding  State  could  not  require  foreign  corporation  to  designate  resi- 
dent agent  as  condition  to  doing  interstate  business  with  residents  of  State ; 
Hale  v.  Slinger,  22  Wash.  519,  61  Pac.  156,  holding  Ball.  Code,  §§  4400, 
4402,  requiring  building  and  loan  associations  to  deposit  with  State  auditor 
or  with  approved  trust  company  all  mortgages  or  other  securities  received 
by  it  does  not  apply  to  mortgages  and  securities  taken  prior  to  passage  of 
act  Cooper  Mfg.  Co.  v.  Ferguson,  113  U.  S.  732,  28  L.  Ed.  1138,  5  Sup. 
Ct.  740,  holding  that  a  statute  requiring  foreign  corporations  to  have  one 
or  more  places  of  business  in  the  State  did  not  necessitate  the  establish- 
ing of  a  place  of  business  for  the  purpose  of  executing  a  single  contract ; 
and  in  Powder  River  Cattle  Co.  v.  Commissioners,  9  Mont.  149,  22  Pac. 
384,  holding  that  noncompliance  with  conditions  imposed  by  a  State  did 
not  render  a  corporation  incompetent  to  sue  where  the  cause  of  action  was 
not  based  upon  a  contract  executed  in  the  conduct  of  its  business.  The 
baying  of  crude  oil,  for  the  purpose  of  shipment  to  refineries  outside  the 
State,  was  declared  in  Commonwealth  v.  Standard  Oil  Co.,  101  Pa.  St. 
146,  not  to  constitute  "doing  business"  within  the  meaning  of  a  statute 
taxing  corporations  doing  business  in  the  State.  There  is  also  authority 
for  holding  that  mere  noncompliance  with  conditions  imposed  by  the  State 
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does  not  render  corporate  acts  invalid,  but  deprives  the  corporation  of 
the  benefit  of  State  laws  and  renders  it  subject  to  suit  by  the  State 
(People  V.  Hawkins,  106  Mich.  483,  64  N.  W.  737;  Wright  v.  Lee,  2  S.  D. 
606,  608,  609,  51  N.  W.  708,  709,  710).  And  while  contracts  made  before 
the  conditions  are  complied  with  are  not  enforceable  by  the  corporation 
(Bank  of  British  Columbia  v.  Page,  6  Or.  433),  a  person  who  has  taken 
the  benefit  of  such  a  contract  is  estopped  from  setting  up  the  noncompli- 
ance (Washbrun  Mill  Co.  v.  Bartlett,  3  K  D.  142,  54  N.  W.  545).  In 
Young  v.  Tredegar  Iron  Co.,  85  Tenn.  196,  4  Am.  St.  Rep.  756,  2  S.  W.  204, 
it  was  held  that  where  a  corporation  had  become  established  in  a  Stitto 
and  was  doing  business  there,  compliance  with  the  State  laws  was  to  be 
presumed  until  the  contrary  was  shown. 

Power  of  State  to  discriminate  against  foreign  corporations  doing  busi- 
ness therein.    Note,  95  Am.  Dec.  537. 

Taxation  of  foreign  corporations — ^Discriminating  against  them.     N'ote, 
96  Am.  Dec.  SS8,  339. 

Discrimination  against  citizens  of  other  states  as  to  actions  and  pro- 
ceedings.   Note,  1  Ann.  Oafl.  832. 

Recognition  or  exclusion  of  foreign  corporations.    Note,  24  L.  R.  A. 
290. 

Discrimination  against  nonresidents,  in  imposing  license  or  occupation 
tax.    Note,  40  L.  B.  A.  (Ifr  8.)  281. 

FrancliiBeB  are  special  privileges  conferred  by  goTernment  iqion  IndlvldnalB, 
and  whlcli  dcnqt  belong  to  tbe  citizens  of  tbe  couitry  generally  by  comnum 

ngut. 

This  definition  has  been  applied  as  follows:  Dakota  Central  Telephone 
Co.  V.  Huron,  165  Fed.  231,  holding  consent  of  city  by  ordinance  to  person 
and  successors  and  assigns  to  construct  telephone  system  was  not  fran- 
chise ;  McPhee  etc.  Co.  v.  Union  Pac.  R.  Co.,  158  Fed.  10,  87  C.  C.  A.  619, 
holding  permit  of  city  to  lay  spur  tracks  on  street  was  not  franchise; 
Andrews  v.  Nat.  Foundry  &  Pipe  Works,  61  Fed.  787,  holding  water  com- 
pany's mortgage  of  all  rights,  privileges,  and  franchises,  granted  in  and 
by  certain  city  ordinance,  covered  all  franchises,  owned  by  company  and 
enumerated  in  said  ordinance  whether  same  were  granted  by  ^  city  or  by 
State;  Southern  Ry.  Co.  v.  Greene,  160  Ala.  403,  49  South.  406,  holding 
State  tax  statute  did  not  impose  tax  on  franchise  of  foreign  corporation 
as  property,  but  as  added  license  tax;  Chicago  v.  Rothschild,  212  111.  593, 
72  N..E.  699,  city  ordinance  granting  right  to  maintain  elevated  passage- 
way connecting  store  with  elevated  railroad,  and  limiting  right  to  fifty 
years,  was  neither  franchise  nor  freehold  interest;  Pumell  v.  McLane,  98 
Md.  592,  56  Atl.  831,  upholding  Baltimore  ordinance  authorizing  electrical 
commission  to  rent  conduit  space  only  to  companies  having  authority  to 
use  streets;  Trustees  of  Southampton  v.  Jessup,  162  N.  Y.  126,  56  N.  E. 
539,  holding  right  created  by  resolution  of  trustees  of  town  vested  title 
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over  waters  of  Great  South  Bay,  authorizing  riparian  proprietor  to  make 
roadway  and  erect  bridge  across  bay,  is  franchise;  South  McAlester- 
Eufaula  TeL  Co.  v.  State,  25  Okl.  541,  106  Pac.  968,  defining  '  'franchise" ; 
State  y.  Gibbs,  82  Vt.  527,  18  Ann.  Gas.  525,  24  L.  B.  A.  (N.  S.)  555,  74 
Atl.  229,  holding  liquor  license  not  franchise,  and  validity  could  not  be 
tested  on  quo  warranto.'  The  privilege  of  constructing  and  operating  a 
street  railway  has  been  held  to  be  a  franchise  which  a  city  as  agent  for 
the  State  could  grant  (Detroit  v.  Detroit  Ry.  Co.,  56  Fed.  882;  Denver 
etc.  Ry.  Co.  v.  Denver  City  Ry.  Co.,  2  Colo.  682;  State  ex  rel.  Attorney 
General  v.  Madison  St.  Ry.  Co.,  72  Wis.  620,  1  L.  R.  A.  773,  40  N.  W.  490), 
bat  such  a  gr^t  is  not  exclusive  and  cannot  interfere  with  the  right  of 
a  city  to  g^nt  a  similar  franchise  to  another  company  (Mayor  etc.  of 
Houston  V.  Houston  St.  Ry.  Co.,  83  Tex.  556,  29  Am.  St.  Rep.  68li  19  S.  W. 
130).  So  also  the  right  granted  by  a  city  to  collect  rates  for  water  fur- 
nished is  a  franchise  (Spring  Valley  Water  Co.  v.  Schottler,  62  Cal.  107, 
108;  City  of  Ashland  v.  Wheeler,  88  Wis.  616,  60  N.  W.  821).  The  right 
to  construct  and  maintain  a  bridge  is  also  a  franchise  (West  Riser  Bridge 
CJo.  V.  Dix,  6  How.  541,  12  L.  Ed.  549;  Smith  v.  Mayor  of  New  York',  68 
N.  Y.  555).  The  power  to  exercise  the  right  of  eminent  domain  has  also 
been  so  termed  (Chicago  etc.  R.  R.  Coy  v.  Dunbar,  95  111.  575).  In  Sellers 
V. 'Union  Lumber  Co.,  39  Wis.  527,  the  ri^ht  to  collect  tolls  on  logs  was 
declared  to  be  a  franchise,  and  it  was  necessary  to  its  validity  that  it  be 
given  to  a  x>erson  certain.,  A  sale  to  a  State  of  the  franchises  of  a  corpo- 
ration was  held  in  First  Division  St.  Paul  etc.  R.  R.  Co.  v.  Parcher,  14 
Mimi.  328,  to  include  an  exemption  from  taxation  granted  by  the  legis- 
latiure,  and  the  State  as  purchaser  took  the  property  exempt  from  taxation. 
Quo  warranto  lies  to  determine  the  rights  of  persons  to  exercise  franchises  \ 

in  absence  of  express  legislati^^w  authority  (State  v.  Douglas  Co.  Road  Co., 
10  Or.  199).     Several  cases  have  under  this  rule  declared  certain  privileges 
not  to  be  franchises:  State  v.  Scougal,  3  S.  D.  62,  44  Am.  St.  Rep.  769,  15 
L  R.  A.  482,  51  N.  W.  860,  denying  the  right  of  a  State  to  deny  to  in- 
dividuals the  privilege  of  banking ;  Board  of  Trade  v.  People  ex  rel.  Sturges, 
91  111.  82,  holding  right  to  membership  in  a  private  corporation  is  not  a 
franchise;  State  ex  rel.  Walker  v.  Green,  112  Lid.  473,  14  N.  E.  357,  ruling 
similarly  as  to  right  to  practice  medicine.    The  definition  is  also  quoted 
incidentally  in  Bank  of  Toledo  v.  Bond,  1  Ohio  St.  642,  and  State  v.  Peel 
Coal  Co.,  36  W.  Ya.  813, 17  L.  E.  A.  388,  15  S.  E.  1003,  in  defining  the  terms 
"corporation"  and  "charter";  People's  R.  R.  Co.  v.  Memphis  R.  R.  Co.,  10 
Wall.  51,  19  L.  Ed.  848,  Western  Union  Tel.  Co.  v.  Norman,  77  Fed.  22, 
Horst  V.  Moses,  48  Ala.  146,  Burton  v.  State,  3  Gill,  11,  Green  v.  Knife  Falls 
Boom  Corporation,  35  Minn.  157,  27  N.  W.  926,  and  Abbott  v.  Omaha  Smelt- 
ing Co.,  4  Neb.  420,  all  arguendo. 

Distinguished  in  Liondon  &  San  Francisco  Bank  v.  Block,  117  Fed.  904,    • 
holding  under  California  Constitution  and  laws  while  franchise  of  foreign 
banking  corjwration  engaged  in  business  in  California  "to  be"  a  corporation 
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not  taxable  as  franchise,  corporation's  franchise  ''to  do  business"  in  snch 
State  was  taxable. 

The  rl^ht  of  private  banking  was  ^exerdsabie  by  Indlvldnalfl,  at  common 
law,  without  legislative  sanction. 

Approved  in  First  State  Bank  v.  Shallenberger,  172  Fed.  1001,  holding 
void  State  statute  prohibiting  private  banking;  State  v.  Richcreek,  167  Ind. 
221,  119  Am.  St.  Rep.  491,  10  Ann.  Gas.  899,  5  L.  R.  A.  (N.  S.)  874,  77 
N.  E.  1086,  holding  legislature  could  restrain  and  regulate  business  of  pri- 
vate banking ;  Marymont  v.  Nevada  State  Banking  Board,  33  Nev.  355,  Ann. 
Gas.  1914A,  162,  32  L.  R.  A.  (N.  S.)  477,  111  Pac.  302,  holdyig  void  statute 
restricting  business  of  banking  corporations  organized  under  statute ;  Nance 
V.  Hemphill,  1  Ala.  557,  holding  it  to  be  a  function  of  the  legislature  alone, 
to  determine  whether  the  right  shall  be  exercised ;  Durr  v.  State,  59  Ala.  2^, 
giving  effect  to  statute  passed  to  restrict  private  banking;  Meadowcroft  v. 
People,  163  111.  64,  54  Am.  St.  Rep.  450,  35  L.  R.  A.  180,  45  N.  E.  304;  hold- 
ing indictment  against  partners  for  unlawfully  receiving  deposits  when  in- 
solvent need  not  charge  them  as  a  partnership ;  State  v.  Scougal,  3  S.  D.  63, 
64,  44  Am.  St  Rep.  760,  762, 15  L.  R.  A.  482,  483,  51  N.  W.  860,  861,  holding 
that  State  cannot  deny  the  right  of  private  banking  without  depriving  indi- 
viduals of  a  constitutional  liberty. 

Acts  constituting  doing  '^banking"  business.    Note,  18  Ann.  Gas.  830. 

State  reg^ilation  of  private  banking.    Note,  10  Ann.  Gafl.  903. 

Power  to  prohibit  or  impose  conditions  on  individuals  engaging  in 
banking.    Note,  5  L.  R.  A.  (N.  8.)  875. 

Attachment  of  shares  in  foreign  corporation.    Note,  55  L.  R.  A.  799. 

Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  86,  85. 

Nonresident's  right  to  sue  foreign  corporation.    Note,  70  L.  R.  A.  515, 
519. 

Miscellaneous.  Cited  in  Strange  v.  Board  of  Commrs.  of  Grant  Co.,  173 
Ind.  650,  91  N.  E.  246,  in  construing  constitutional  provision  against  grant- 
ing privileges  or  immunities  to  special  classes;  Planters'  Bank  v.  Sharp, 
6  How.  322,  323,  12  L.  Ed.  456,  457,  to  point  that  chaHer  of  corporation  is 
a  contract ;  Vamer  v.  Calhoun,  48  Ala.  179,  to  point  that  taioney  and  bonds 
on  deposit  in  one  State  are  not  taxable  in  another,  where  owner  resides; 
In  re  Brinkman,  7  Bank.  Reg.  426,  4  Fed.  Cas.  147,  to  x>oint  that  Federal 
courts  have  exclusive  jurisdiction  of  matters  of  bankruptcy  under  the 
national  act ;  United  States  v.  The  Reindeer,  27  Fed.  Cas.  761^  and  Wilson 
V.  Isbell,  45  Ala.  149,  application  not  apparent.  The  argument  of  Webster 
in  the  principal  case  is  referred  to  in  Dearborn  v.  Bank,  42  Ohio  St.  621, 
51  Am.  Rep.  858,  for  a  definition  of  the  term  "banking." 
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14  Pet  1-S,  10  L.  Ed.  327,  EVAK8  v.  OEB. 

Wtlt  of  error  does  not  lie  ftom  tlie  Supreme  Oonrt  npon  the  refnud  of  a 
motion  to  qnaeh  an  execution  in  tlie  Circuit  Court,  that  not  being  a  final  judg- 
ment 

Approved  in  Noojin  v.  United  States,  164  Fed.  693,  90  C.  C.  A.  513,  bill 
of  review  does  not  lie  out  of  Circuit  Court  on  refusal  to  allow  motion  to 
quash  execution  in  District  Court;  United  States  v.  Abatoir  Place,  106 
U.  S.  162,  27  L.  Ed.  129,  1  Sup.  Ct.  171,  refusing  to  review  order  of  Dis- 
trict Court  refusing  certificate  of  probable  cause  of  seizure;  The  Elmira, 
16  Fed.  139,  reviewing  many  cases,  holding  order  refusing  perpetual  stay 
of  execution  nonapx>ealable ;  Loeber  v.  Schroeder,  76  Md.  352,  149  U.  S. 
585,  37  L.  Ed.  859, 13  Sup.  Ct.  936,  dismissing  writ  of  error  to  decree  affirm^ 
ing  an  order  refusing  to  quash  an  execution;  Damall  ▼.  Lyon,  85  Tex.  468, 
22  S.  W.  310,  construing  local  statute  on  appellate  jurisdiction. 

14  Pet  4-18, 10  K  Ed.  828,  LATTIMEB  v.  POTEET. 

PartleB  to  treaty  have  power  to  determine  any  dispute  respecting  its  limits, 
and  to  remove  uncertainties  and  defects  of  treaty,  and  private  rights  cannot  be 
Interposed  to  exercise  of  that  power. 

Cited  in  Brown  v.  Brown,  106  N.  C.  455, 11  S.  E.  648,  recognizing  State's 
right  to  determine  disputed  boundary  lines  of  Indian  lands. 

Indian  title  being  only  right  of  occupancy,  State  of  North  Carolina  had 
power  to  grant  fee  in  lands  subject  to  this  right. 

Cited  in  Gaines  v.  Hale,  26  Arlf.  184,  construing  statute  of  entry  and 
grant,  in  accordance  with  the  policy  of  the  Federal  government  not  to  oon- 
v^  the  fee  in  land  before  the  Indian  title  is  extinguished. 

(489) 
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Oonrts  will  follow  tne  construction  of  tveaties  placed  npon  them  by  tlie 
treaty-making  power  of  tbe  government. 

Cited  in  Scott  v.  Jones,  5  How.  374,  12  L.  Ed.  196,  holding^  competency 
of  a  legislature  not  a  question  within  jurisdiction  of  judiciary. 

Oonstmction  by  State  of  treaty  settling  boundary  lines  of  lands  in  State  wlU 
be  followed  unless  repugnant  to  treaty. 

Approved  in  Brevard  Land  etc.  Co.  v.  Kinsland,  154  N.  G.  81,  69  S.  E. 
780,  construction  by  State  of  boundary  under  old  treaty  will  not  be  dis- 
turbed when  contradictory  evidence  may  be  explained;  Brown  v.  Brown, 
106  N.  C.  465,  11  S.  E.  648,  holding  dispute  over  treaty  boundary  line  set- 
tled by  State  legislature  would  not  be  reopened. 

14  Pet.  19-32, 10  L.  Ed.  336,  BANK  OF  THE  METROPOLIS  ▼.  OTJTTSOHUOK. 

Unless  specially  demurred  to,  absence  of  a  formal  conclusion  to  a  special 
count  is  cured  by  section  32  of  the  Judiciary  act,  Bev.  Stats.,  §  954. 

Approved  in  Washington  etc.  R.  Co.  v.  Hickey,  5  App.  D.  C.  467,  failure 
to  aver  that  gatekeeper,  whose  negligence  was  cause  of  injury,  was  servant 
of  defendants,  there  being  previous  statement  that  injury  was  caused  by 
negligence  of  defendants  or  their  servant,  is  cured  by  verdict;  Chandler 
&  Taylor  Co.  v.  Norwood,  14  App.  D.  C.  364,  failure  to  formally  allege 
amount  of  damage  in  suit  on  promissory  note  declaration  being  perfect  in 
every  other  respect,  is  not  fatal  error  after  verdict. 

Corporation  is  bound  by  agreement  to  convey  land,  executed  for  it,  throui^li 
its  officers,  and  averment  tbat  corporation  executed  contract  is  sufficient  without 
alleging  officer's  authority. 

Approved  in  Rogers  v.  Shewmaker,  27  Ind.  App.  636,  87  Am.  St.  Rep. 
278,  60  N.  E.  464,  holding  defense  of  coverture  to  trust  deed  must  be  set 
up  before  sale  under  trust  deed ;  Sudworth  v.  Morton,  137  Mich.  578,  100 
N.  W.  770,  where,  in  action  to  recover  money  obtained  by  false  representa- 
tions, declarations  alleged  representations  were  made  to  plaintiff,  who 
paid  money  relying  thereon,  proof  that  representations  made  to  plaintiff's 
agent  and  that  she  paid  money  on  plaintiff's  behalf,  and  that  he  subse- 
quently ratified  her  act,  constitute  no  variance;  Swift  &  Co.  v.  Bleise,  63 
Neb.  741,  89  N.  W.  311,  holding  allegation  that  defendant  corporation  did 
certain  things  by  its  foreman  is  a  sufficient  allegation  of  latter's  authority ; 
St.  Andrews'Bay  Land  Co.  v.  Mitchell,  4  Fla.  199,  54  Am.  Dec.  344,  hold- 
ing corporation  bound  by  contract  not  under  corporate  seal,  executed  for 
corporation  by  a  committee;  s.  c,  p.  198,  54  Am.  Dec.  343,  holding  allega- 
tion that  corporation  executed  agreement  sufficient;  Hammond  v.  Hannin, 
21  Mich.  382,  holding  contract  to  sell  land  need  not  be  under  seal  and  may 
be  ratified  orally. 

Distinguished  in  Fullam  v.  West  Brookfield,  9  Allen,  6,  holding  town  not 
liable  on  contract  made  in  its  name  by  its  committee;  Eagle  Woolen  etc. 
Co.  V.  Monteithi  2  Or.  285|  holding  deed  by  corporation  without  corporate 
seal  invalid. 


/ 


491     BANK  OF  THE  METROPOLIS  v.  GUTTSCHLICK.    14  Pet.  19-32 

In  action  for  breacli  of  agreement  to  convey  land,  allegation  that  plaintiff 
Wtt  evicted  1b  rarplnsage;  declaration  need  not  allege  eviction  under  legal 
proceaB  or  by  entry  under  legal  title. 

Approved  in  Hines  v.  Georgetown  Gas  Co.,  3  App.  D,  C.  376,  averment 
that  master  is  guilty  of  negligence  is  supported  by  proof  of  negligence  of 
servant  while  in  employ  of  master. 

Distinguished  in  Duke  v.  Story,  116  Ga.  390,  42  S.  E.  722,  holding  secur- 
ity deed  not  referring  to  debt  which  it  secures  cannot  be  foreclosed  as  an 
equitahh  mortgage. 

Mortgagor  has  no  seisin  in  fee  of  mortgaged  premises,  and  an  allegation 
that  defendant  was  not  possessed  of  fee  in  land  which  it  contracted  to  convey 
la  BDitalned  where,  prior  to  the  conveyance  to  defendant,  land  was  conveyed 
to  another  on  deed  of  trust  to  secure  certain  debts. 

Approved  in  Shea  v.  Dulin,  3  McAr.  (D.  C.)  344,  court  of  equity  cannot 
at  suit  of  subsequent  encumbrancer  divest  trustees  of  property  vested  in 
them  for  particular  purpose  and  substitute  others  to  carry  out  trust  and 
make  sale;  Pusser  v.  Thompson  &  Co.,  132  Ga.  284,  22  L.  B.  A.  (N.  S.)  571, 
64  S.  E.  78,  trustee-creditor  of  deed  of  trust  of  land  may  foreclose  thereon 
although  note  secured  is  barred  by  statute  of  limitations ;  Wilkes  v.  Wilkes, 

18  App.  D.  C.  97,  heirs  of  deceased  mortgagor,  mortgage  beiiig  in  form 
deed  of  trust,  with  right  of  possession  in  latter  until  default,  cannot  main- 
tain ejectment  against  widow  of  mortgagor  who  is  also  administratrix; 
Beyer  v.  Le  Fevre,  17  App.  D.  C.  249,  equity  has  jurisdiction  of  bill  by 
heirs  at  law  to  recover  equity  of  redemption  of  deceased,  conveyed  by  will, 
which  they  attack  as  having  been  fraudulently  procured ;  Lowe  v.  Qrinnan, 

19  Iowa,  197,  denying  subsequent  mortgagee's  right  to  redeem  after  trustee's 
Bale;  Turner  v.  Johnson,  10  Ohio,  209,  denying  grantor's  right  to  redeeift 
after  sale  under  trust  deed. 

Distinguished  in  Droop  v.  Ridenour,  9  App.  D.  C.  108,  equity  has  juris- 
^ction  over  action  by  creditor  to  reach  equity  of  redemption  of  debtor 
where  this  is  only  available  property. 

AaiompBlt  lies  against  a  corporation  on  a  contract  not  under  seal;  the  an- 
tbnity  of  its  ofllcen  need  not  be  under  seal  and  their  seals  if  attached  do  not 
affect  the  contract. 

Cited  in  Saxton  v.  Texas  etc.  R.  R.  Co.,  4  N.  M.  203,  16  Pac.  854,  hold- 
ing assmnpsit  proper  on  a  contract  having  seal  of  officers  of  corporation, 
^nt  not  corporate  seal. 

Distinguished  in  Baldwin  v.  Le  Roy,  2  Fed.  Gas.  520,  holding  assumpsit 
^lU  not  lie  for  failure  of  grantor's  title  on  deed  without  covenants. 

^87eemeat  may  be  received  in  evidence,  before  proof  of  authority  to 

make  It. 

Approved  in  Arizona  &  C.  R.  Co.  v.  Denver  &  R.  G.  R.  Co.,  13  N.  M.  368, 
o*  Pac.  1019,  averment  that  railroad  corporation  adopted  certain  location 
lor  Us  trades  is  sufficient  on  demurrer  without  stating  authorization  from 
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board  of  directors ;  First  Unitarian  Society  v.  Faulkner,  91  TJ.  S.  418,  23 
L.  Ed.  284,  where  testimony  of  agent  preceded  proof  of  his  agency. 

In  assumpsit  on  agreement  to  convey,  deed  from  defendant  corporation  to 
plaintiff,  under  president's  seal  hut  not  under  corporate  seal,  was  admlsatble  to 
prove  corporation's  failure  to  make  deed. 

Distinguished  in  Morrill's  Admr.  v.  Catholic  Order  of  Foresters,  79  Vt. 
485,  65  Atl.  527,  certificate  reciting  that  society  had  "affixed  its  seal  and 
caused''  certificate  to  he  signed  hy  chief  officer  and  secretary  is  prima  facie 
seal  of  society;  Eagle  Woolen  etc.  Co.  v.  Monteith,  2  Or.  285,  holding  deed 
hy  corporation,  without  corporate  seal,  invalid. 

• 

Admisslhility  of  evidence  is  question  for  court;  its  eifeet  and  niflciency, 
except  on  demurrer  to  evidence,  is  for  Jury. 

Cited  in  Phoenix  Ins.  Co.  v.  Doster,  106  U.  S.  32,  27  L.  Ed.  66,  1  Sup. 
Ct.  20,  sustaining  refusal  to  give  peremptory  instruction,  because  evidence 
not  conclusive;  St.  Louis  etc.  R.  R.  Co.  v.  Whittle,  74  Fed.  312,  applying 
rule  to  evidence  in  cases  of  contributory  negligence. 

One  for  whose  benefit  a  trust  is  created,  though  without  Ms  knowledge  at 
the  time,  may  have  the  trust  enforced. 

Cited  in  Tenant  v.  Stoney,  1  Rich.  Eq.  257,  44  Am.  Dec.  221,  holding; 
that  creditors  ^ay  at  any  time  before  revocation  accept  a  trust  made  to 
trustees  for  the  creditors'  benefit  by  the  debtor;  Bennett  v.  Merchantville 
Bldg.  etc.  Assn.,  44  N.  J.  Eq.  119,  13  Atl.  853,  holding  that  a  building  con- 
tractor could  enforce  agreement  between  a  debtor  and  creditor  that  cer- 
tain funds  be  used  exclusively  for  the  building;  Felix  v.  Patrick,  145  U.  S- 
328,  36  L.  Ed.  725,  12  Sup.  Ct.  865,  holding  that  court  will  execute  a  trust 
in  favor  of  one  ignorant  of  it,  but  for  whom  it  was  created. 

Enforcement  of  collateral  security  to  indorser.    Note,  7  Am.  Dec  484. 
Contract  for  the  benefit  of  a  third  party — ^When  may  he  sue  thereon. 
Note,  71  Am.  St.  Rep.  203. 

Though  note  is  reduced  to  Judgment,  and  judgment  barred  by  statute  of 
limitations,  debt  is  not  extinguished,  and  trust  deed  given  to  seoire  debt  may  l>e 
enforced. 

Approved  in  Haggart  v.  Wilczinski,  143  Fed.  28,  under  Mississippi  stat- 
utes fact  that  debt  secured  by  mortgage  was  barred  did  not  preclude  mort- 
gagee in  possession  under  void  sale  from  suing  to  compel  mortgagor's  heirs 
from  electing  to  affirm  or  disaffirm  sale,  and  for  judicial  foreclosure; 
Colonial  etc.  Mortg.  Co.  v.  Northwest  Thresher  Co.,  14  N.  D.  158,  116  Am. 
St.  Rep.  642,  8  Ann.  Gas.  1160,  70  L.  B.  A.  (N.  S.)  814,  103  N.  W.  919, 
absence  of  mortgagee  from  State  after  parting  with  title  to  mortgaged 
prope^y  does  not  suspend  statute  of  limitations;  dissenting  opinion  in 
Scott  V.  District  Court  of  Fifth  Judicial  Dist.,  15  N.  D.  271,  107  N.  W.  66, 
majority  holding  that  foreclosure  by  advertisement  under  power  of  sale 
is  mthin  same  statutoiy  limitation  as  action  for  foreclosure  of  mortgage; 
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Ware  t.  Curry,  67  Ala.  286,  reviewing  eases,  where  a  lien  to  secure  the 
payment  of  purchase  money  of  lands  was  sustained,  though  right  to  re- 
cover purchase  money  was  harred  hy  statute  of  limitations;  Wood  v. 
Angastine,  61  Mo.  51,  holding  mortgage  enforceable,  though  mortgage  debt 
barred  by  statute  of  limitations;  White  v.  Blakemore,  8  Lea,  60,  holding 
that  statute  of  limitations  would  not  impair  lien  for  purchase  price  of 
land,  though  an  action  against  debtor's  estate  on  the  debt  might  be  barred; 
Coles  V.  Withers,  33  Gratt.  196,  holding  vendor's  lien  for  purchase  price 
of  land  enforceable,  though  note  given  for  purchase  price  was  barred  by 
statute  of  limitations ;  Paxton  v.  Rich,  85  Va.  382,  1  L.  R.  A.  640,  7  S.  E. 
533,  holding  that  though  a  judgment  on  a  bond  was  barred  by  statute  of 
limitations,  vendor's  lien  given  to  secure  the  bond  was  enforceable;  Gibson 
V.  Green,  89  Va.  527,  37  Am.  St.  Bep.  889,  16  S.  E.  662,  holding  trust  deed, 
seconng  bond,  enforceable,  though  a  judgment  had  been  rendered  on  the 

bond  and  was  barred  by  statute  of  limitations ;  Hayes  v.  Frey,  54  Wis.  520, 
11  N.  W.  701,  holding  power  of  sale  in  a  mortgage  valid,  though  debt 
secured  by  mortgage  barred  by  statute  of  limitations;  Miller  v.  Helm,  2 
Smedes  &  M.  697,  holding  mortgage  enforceable,  though  note  secured 
thereby  barred  because  not  presented  against  debtor's  estate  in  time;  In  re 
Crawford,  3  Bank.  Reg.  173,  6  Fed.  Cas.  770,  judgment  on  debt  existing 
before  adjudication  allowed  to  be  proved  in  bankruptcy ;  Eubanks  v.  Leve- 
ridge,  4  Sawy.  279,  Fed.  Cas.  4544,  holding  mortgage  barred  by  statute  of 
limitations,  though  debt  secured  thereby  not  barred;  Bush  v.  Cooper,  26 
Miss.  611,  59  Am.  Dec.  272,  holding  that  discharge  in  bankruptcy  extin- 
guishes debt,  but  does  not  destroy  lien  securing  debt;  dissenting  opinion 
in  Wells  v.  Edmison,  4  Dak.  57,  22  N.  W.  503,  majority  holding  that  judg- 
ment on  a  debt  provable  in  bankruptcy,  obtained  after  adjudication,  is  a 
new  debt  and  is  not  barred  by  discharge  in  bankruptcy;  Morsell  v.  First 
Nat.  Bank,  91  U.  S.  361,  23  L.  Ed.  438,  holding  judgment  not  a  lien  on  land^ 
conveyed  after  judgment  by  judgment  debtor  to  secure  a  trust  deed. 

Effect  of  the  statute  of  limitations.    Note,  11  Am.  Dec.  534. 

Bar  of ,  principal  debt  as  bar  to  foreclosure  of  mortgage  or  deed  of 
trast.'    Note,  21  L.  B.  A.  554. 

Effect  of  bar  of  other  remedies  to  prevent  sale  under  power  in  trust 
deed  or  mortgage.    Note,  13  L.  B.  A.  (N.  8.)  1211. 

U  Pet  83-42,  10  L.  Ed.  841,  KANE  T.  TAXJIm. 

VfiAer  common  law,  grant  of  letters  of  administration  in  case  of  will  pjo- 
^fcted  before  or  after  grant,  and  where  there  is  qualified  and  acting  executor,  is 
▼old,  md  the  appearance  of  executor  with  letters  testamentary  itself  rerokes 
prior  lettoiB  of  administration. 

Approved  in  Fleming  v.  Capital  Traction  Co.,  40  App.  D.  C.  492,  court 
c^iiot  grant  letters  of  administration  to  enable  such  administrator  to  bring 
Boit  for  negligence  causing  death  of  decedent,  when  there  is  another  admin- 
istrator stiU  qualified;  Holmes  v.  Oregon  etc.  R.  R.,  7  Sawy.  384,  9  Fed.  231, 
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holding  appointment  of  administrator,  while  there  is  a  legally  acting  admin- 
istrator, void ;  Tucker  v.  Harris,  13  Ga.  8,  68  Ajo.  Dec.  402,  holding  juris- 
diction of  Superior  Courts  in  Geoi^a  is  limited. 

Denied  in  Franklin  v.  Franklin,  91  Tenn.  127,  18  S.  W.  63,  appointment 
of  administrator  before  probate  of  will  not  void  but  voidable;  Brock  v. 
Frank,  51  Ala.  92,  letters  of  administration  granted  after  probate  in  dero- 
gation of  executor's  right  not  void  but  voidable ;  Clark  v.  Holt,  16  Ark.  268, 
letters  of  administration  granted  in  Tennessee  held  not  vacated  by  subse- 
quent probate,  and  letters  testamentary  granted  in  Kentucky. 

Distinguished  in  Southern  Ry.  Co.  v.  Hawkins,  35  App.  D.  C.  318,  admin- 
istrator appointed  in  District  of  Columbia  for  that  purpose  may  sue  for 
death  of  decedent  when  latter's  domicile  and  regular  executor  are  in  another 
jurisdiction;  United  States  ex  rel.  Halstead  v.  Wyman,  2  Mackey  (D.  C), 
372,  374,  letters  of  administration  granted  by  Orphans*  Court  of  district 
upon  local  assets  of  deceased  nonresident  entitled  administrator  to  receive 
moneys  due  intestate  in  Federal  treasury. 

Probate  of  will  or  letters  of  administration  when  void  for  want  of 
jurisdiction.    Note,  S3  Am.  Dec.  240. 

Admission  of  will  to  probate  without  first  obtaining,  by  direct  proceed- 
ing, annulment  of  letters  already  granted.    Note,  9  Ann.  Oaa.  962. 

Validity  of  acts  under  letters  probate  afterward  revoked  or  held  in- 
valid.   Note^  21  L.  B.  A.  147,  158. 

Executor  cannot  sue  or  be  sued  without  limits  of  Jurisdiction  in  which  he 
was  appointed,  except  that  under  act  of  1812,  executors  wherever  appointed  may 
sue  and  settle  the  testator's  claims  against  government  In  District  of  Oolnmbla. 
Approved  in  Moore  v.  Petty,  135  Fed.  673,  68  C.  C.  A.  306,  executor  may 
sue  in  another  State,  without  procuring  new  letters  to  recover  from  agents 
employed  by  him  proceeds  of  sale  of  realty  belonging  to  decedeq^'s  estate; 
Harrison  v.  Mahomer,  14  Ala.  835,  denying  plaintiff,  holding  ancillary  let- 
ters granted  in  Mississippi,  the  right  to  sue  in  Alabama;  Vaughan  v. 
Northup,  15  Pet.  8,  10  L.  Ed.  641,  holding  that  administrator  appointed  in 
Kentucky  was  not  liable  to  suit  in  District  of  Columbia;  Taylor  v.  Benham, 
5  How.  262,  12  L.  Ed.  144,  holding  that  suit  will  not  lie  on  executor's  final 
account  unless  reopened  in  State  where  he  was  appointed;  Walker  v.  Tor- 
rance, 12  Ga.  607,  holding  nonresidence  or  absence  of  executor  from  State 
where  appointed  no  disqualification  or  cause*  for  revocation. 

In  assumpsit  by  an  executor,  under  a  plea  of  the  general  issue,  the  regu- 
larity of  his  letters  testamentary  is  sufflciently  proven  hy  the  certiilcate  of 
probate  and  his  qualification  as  executor. 

Approved  in  Tucker  v.  Nebeker,  2  App.  D.  C.  339,  in  suit  by  adminis- 
trator to  recover  money  belonging  to  decedent's  estate  the  latter's  appoint- 
ment and  qualification  cannot  be  questioned  on  grounds  of  fraud;  Zeigler 
V.  Story,  220  Pa.  477,  ll^L.  R.  A.  (N.  S.)  878,  69  Atl.  897,  payment  of  debt 
to  bona  fide  administrator  appointed  by  proper  court  ia  sufi&cient  discharge 
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although  a  will  is  subsequently  discovered;  Holmes  v.  Oregon  etc.  R.  R. 
Co.,  6  Sawy.  282,  5  Fed.  532,  holding  decree  granting  administratioix  con- 
clusive on  question  of  testator's  residence. 

In  asmunpsit  by  an  executor  his  official  authority  can  be  questioned  only  on 
»  plea  In  abatement. 

Cited  in  Dental  Vulcanite  Co.  v.  Wetherbee,  2  Cliff.  562,  Fed.  Cas.  3810, 
holding  objection  to  capacity  of  plaintiff  corporation  should  be  by  plea 
in  abatement;  dissenting  opinion  in  Noonan  v.  Bradley,  9  Wall.  408,  19 
L  Ed.  762,  majority  holding  that  objection  to  plaintiff's  representative 
character  may  be  by  plea  in  bar;  Ellis  v.  Appleby,  4  R.  I.  466,  holding  that 
on  plea  ne  unques  executor,  a  replication  making  profert,  should  be  veri- 
fied; Hodges  V.  Kimball,  91  Fed.  848,  holding  that  plea  and  merits  of  the 
general  issue  in  suit  by  an  administrator  admits  his  representative  capacity. 

Distinguished  in  Noonan  v.  Bradley,  9  Wall.  401,  19  L.  Ed.  760,  holding 
that  objection  to  plaintiff's  representative  character  may  be  pleaded  in  bar. 

Denied  in  Cotton  v.  Ward,  45  Ala.  361,  in  assumpsit  by  an  executor,  plea 
ne  unques  executor  is  a  good  plea  in  bar. 

Collateral  attack  oil  decree  granting  letters  testamentary  or  of  admin- 
istration.   Note,  4  Ann.  Oaa.  1119. 

Wbere  cauaa  of  action  axlses  in  testator's  lifetime  his  executor  must  sue 
in  his  representative  capacity;  where  it  arises  after  testator's  death  he  may  sue 
in  his  own  name,  or  as  executor. 

Approved  in  Leavitt  v.  Jas.  F.  Scholes  Co.,  210  N.  Y.  112,  103  N.  E.  966, 
action  by  executor  on  cause  of  action  arising  after  death  of  decedent  may 
be  brought  in  representative  capacity  although  more  proper  to  sue  individu- 
ally; Burrell  v.  Kern,  34  Or.  603,  56  Pac.  810,  holding  executors  suing  on 
note  given  to  them  as  executors  need  not  allege  representative  capacity; 
Perics  v.  Aycinena,  3  Watts  &  S.  71,  a  count  in  assumpsit  by  an  executor 
for  legal  services  rendered  by  him  to  the  estate  may  be  joined  to  a  count 
for  work  done, by  the  testator;  Lawson  v.  Lawson,  16  Gratt.  234,  80  Am. 
Dec.  705,  sustaining  suit  by  executor,  in  his  own  name,  on  a  cause  of  action 
accruing  after  testator's  death  and  before  executor's  qualification;  Lee  v. 
Teii)ell,  40  Fed.  44,  allowing  commissioners  to  sue  in  a  foreign  State,  as 
individuals,  upon  bonds  given  to  them  of&cially;  Leahy  v.  Ha  worth,  141 
Fed.  852,  arguendo. 

Necessity  that  executor  or  administrator  in  action  brought  by  him 
all^e  that  suit  is  brought  in  representative  capacity.  Note,  Ann. 
Gas.  1916E,  115. 

What  assets  will  give  jurisdiction  to  appoint  administrator.  Note,  24 
L  B.  A.  687. 

Foreign  judgments  against  an  executor  or  administrator.  Note,  27 
L  B.  A.  109. 

Miscellaneous.  Cited  in  United  Strtes  ex  rel.  Halstead  v.  WymaUi  2 
ICackey  (D.  C),  385. 
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14  Pet.  43-44,  10  !•.  Ed.  346,  OOVINQTON  ▼.  C0M8T00K. 

Declaratloii  against  maker  of  note  payable  at  certain  place  need  not  allege 
demand  at  place  of  payment. 

Approved  in  Wilkins  v.  McGuire,  2  App.  D.  C.  452,  between  maker  and 
payee  of  promissory  note  no  presentation  at  maturity  is  necessary  to  bind 
former  although  provided  for  in  note;  Summer  v.  Ford,  3  Ark.  403,  and 
Silver  v.  Henderson,  3  McLean,  166,  Fed.  Cas.  12,854,  both  following  rule; 
dissenting  opinion  in  Adams  y.  Rutherford,  13  Or.  96,  majority  holding 
maker's  failure  to  make  tender  at  place  of  payment  excused. 

A  declaration  on  note  payable  at  a  certain  place  la  fatally  defective  if  it 
fails  to  set  oat  tbe  place  of  payment. 

Cited  in  Summer  v.  Ford,  3  Ark.  404,  Orr  v.  Hopkins,  3  N.  M.  47  (15), 
1  Pac.  183,  and  Damarin  v.  Young,  27  W.  Va.  438,  all  following  rule;  My- 
gatt  v.  Borough  of  Green  Bay,  1  Biss.  298,  Fed.  Cas.  9998,  where  legisla- 
tive act  authorizing  borough  to  issue  bonds,  held  not  to  authorize  issue  of 
bonds  payable  at  another  place. 

Disting^shed  in  Drake  v.  Fisher,  2  McLean,  73,  Fed.  Cas.  4061,  where 
declaration  describing  note  dated  "Cincinnati/'  read  "Cincinnati^  State  of 
Ohio,"  and  was  held  sufficient. 

14  Pet.  45-48,  10  L.  Ed.  347,  SMITH  ▼.  CHESAPEAKE  ETC.  CANAL  CO. 

Under  charter  of  Chesapeake  etc.  Canal.  Company,  transferring  franchises 
and  providing  for  payment  of  debts  of  Potomac  Canal  Company  and  specifying 
their  amomit  and  creditors,  former  will  not  be  liable  beyond  sum  specified,  or  to 
creditors  whose  claims  were  omitted  from  the  contract. 

Cited  in  Commonwealth  v.  Chesapeake  etc.  Canal  Co.,  32  Md.  530,  a  case 
discussing  priorities  of  creditors  of  Potomac  Canal  Company  and  of  bond- 
holders of  the  Chesax>eake  etc.  Canal  Company. 

Distinguished  in  Atlantic  etc.  Ry.  Co.  v.  Johnson,  127  Ga.  397, 11  L.  B.  A. 
(N.  S.)  1119,  56  S.  E.  485,  in  action  in  tort  against  railroad  corporation, 
subsequently  merged  with  another  corporation,  it  is  not  necessary  for  plain- 
tiff to  plead  or  prove  that  latter  has  received  sufficient  assets  from  former 
to  cover  claim. 

When  a  corporation  becomes  liable  for  the  debts  of  a  preceding  corpo- 
ration or  partnership.    Note,  59  Am.  St.  Bep.  557. 

Construction  and  operation  of  canals.    Note,  61  L.  B.  A.  871. 

State  legislature  may  provide  in  diarter  of  corporation  for  consolidation  of 
prior  corporation  where  rights  of  the  creditors  of  latter  are  preserved. 

Cited  in  Nevitt  v.  Bank,  6  Smedes  &  M.  560,  holding  that  legislature  may 
alter  the  common-law  rule,  that  upon  dissolution  debts  due  to  and  from  a 
corporation  are  extinguished. 

Miscellaneous.  Cited  erroneously  in  Soott  v.  Jones^  5  How.  374^  12  L.  Ed* 
196. 
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14  Pet.  51-^,  10  Z..  Ed.  350,  WEST  v.  BBA8HEAB 

Tbe  mandate  la  the  jadgment  of  the  Supreme  Court  and  must  l>e  the  sole 
guide  of  the  Olrcnit  Oourt  in  executing  the  Judgment. 

Cited  in  Cook  v.  Burnley,  11  Wall.  674,  20  L.  Ed.  85,  following  rule; 
Billings  y.  Aspen  etc.  Co.,  53  Fed.  561,  holdii^  that,  after  return  of  man- 
date, jurisdiction  of  lower  court  to  enforce  it  cannot  be  questioned;  Hoi- 
leran  v.  Meisel,  91  Va.  148,  21  S.  E.  659,  a  mandate  reversing  a  judgment 
sustaining  a  patent  makes  the  nullity  of  the  patent  res  ad  judicata ;  GK>rdon 
V.  United  States,  117  U.  S.  705,  holding  mandate  of  Court  of  Claims  final 
and  dismissing  appeal  for  want  of  jurisdiction;  Ean  v.  Chicago  etc.  Ry. 
Co.,  101  Wis.  169,  76  N.  W.  329,  statute  empowering  courts  to  relieve  par- 
ties from  judgments  rendered  by  mistake,  surprise,  etc.,  within  one  year, 
does  not  apply  to  a  judgment  affirmed  by  appellate  court. 

When  mandamus  is  the  proper  remedy  against  public  officers.    Note, 
98  Am.  St.  Bep.  905. 

"Where  Supreme  Court's  mandate  orders  further  proceedings  to  be  taken, 
or  is  not  clear,  Olrcult  Court  may  refer  to  opinion  of  Supreme  Court  in  con- 
struing It 

Approved  in  Ex  parte  Union  Steamboat  Co.,  178  U.  S.  319,  44  L.  Ed. 
1085,  20  Sup.  Ct.  905,  holding  appeal  and  not  mandamus  lies  where  no  dis- 
obedience to  mandate  is  shown;  Farmer  v.  Atlantic  Coast  Line  R.  Co.,  205 
Fed.  323,  holding  where  mandate  was  for  new  trial,  it  was  duty  of  trial 
eourt  to  grant  it ;  Newcomb  v.  Burbank,  182  Fed.  955,  holding  that  as  man- 
date was  consistent  with  granting  of  new  trial  or  judgment  for  defendant 
on  verdict,  court  would  look  to  opinion  to  decide  action^  Montana  Min.  Co. 
V.  St.  Louis  etc.  Co.,  147  Fed.  904,  where  Circuit  Court  of  Appeals  on  error 
by  defendant  affirmed  judgment  of  Circuit  Court,  but  subsequently  op  cross- 
error  by  plaintiff  reversed  on  different  questions  and  ordered  new  trial, 
opinions  in  two  cases  are  law  of  case  on  subsequent  error  from  second  judg- 
ment; Baltimore  Bldg.  etc.  Assn.  v.  Alderson,  99  Fed.  492,  construing  man- 
date in  case  of  ratification  of  receiver's  sale ;  Ex  parte  Mansfield,  11  App. 
D.  C.  662,  and  King  v.  Mason,  60  W.  Va.  612,  56  S.  E.  379,  both  holding 
where  trial  court  does  not  obey  mandate,  party  entitled  to  execution  of 
decree  ean  appeal  or  obtain  writ  of  mandamus  to  compel  obedience ;  Woll- 
man  v.  Loewen,  108  Mor  App.  586,  84  S.  W.  167,  applying  rule  in  action 
on  promissory  notes;  State  v.  Farrington,  86  Neb.  657,  126  N.  W.  93,  hold- 
ing where  mandate  orders  lower  court  to  enter  judgment  as  prayed  for, 
trial  conrt  must  so  render  it ;  Champion  v.  Rice,  13  N.  M.  241,  82  Pac;  360, 
holding  order  of  District  Court  in  obedience  to  mandate  is  not  reviewable 
i>n  appeal ;  Warren  v.  Robinson,  21  Utah,  444,  61  Pac.  30,  holding  where 
Qonsnit  is  set  aside  and  it  is  ordered  that  lower  court  proceed  according 
to  opinion,  lower  court  may  proceed  as  if  no  nonsuit  had  been  granted; 
dissenting  opinion  in  Smullen  v.  Wharton,  86  Neb.  571,  125  N.  W.  1119, 
Nority  holding  that  where  District  Court  in  proceeding  under  mandamus 
m— sa 
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to  try  issue  defined  by  Supreme  Court  determines"  it,  in  harmony  with  law 
and  facts,  mandate  on  subsequent  appeal  will  not  'be  construed  to  make 
decree  erroneous;  Wells  v.  littlefield,  62  Tex.  32,  where  mandate  ordered 
judgment  entered  and  court  resorted  to  opinion  to  ascertain  which  party 
had  prevailed ;  Supervisors  v.  Kennicott,  94  U.  S.  499,  24  L.  Ed.  260,  where 
new  trial  was  impossible,  an^  opinion  was  used  to  explain  decree  ordering 
it ;  Gaines  v.  Rugg,  148  U.  S.  242,  37  L.  Ed.  437,  13  Sup.  Ct.  616,  where 
mandamus  issued  to  have  mandate  altered  to  conform  to  opinion;  In  re 
Sanford  Fork  etc.  Co.,  160  U.  S.  256,  40  L.  Ed.  416,  16  Sup.  Ct.  293,  man- 
date construed  in  conformity  with  opinion;  Jordan  v.  Humphrey,  32  Minn. 
523,  21  N.  W.  714,  omission  from  mandate  of  formal  order  for  new  trial, 
supplied  by  reference  to  opinion ;  Gamble  v.  Gibson,  10  Mo.  App.  335,  man- 
date reversing  judgment  limited  to  conform  to  opinion ;  Lynn  v.  Lynn,  160 
111.  318,  43  N.  E.  485,  sustaining  court  in  entering  judgment  without  a  new 
trial,  according  to  intent  of  opinion,  mandate  ordering  further  proceedings ; 
Wadhams  v.  Gay,  83  111.  253,  holding  lower  court  should  dismiss  a  bill 
where  mandate  orders  further  proceedings  and  opinion  finds  no  equity  in 
bill ;  Metcalf  v.  Watertown,  68  Fed.  861,  34  U.  S.  App.  107,  to  point  that 
writ  of  error  will  lie  to  correct  error  in  execution  of  mandate. 

Distinguished  in  Blackburn  v.  Reilly,  48  N.  J.  L.  84,  holding  that  after 
mandate,  lower  court  may  stay  execution,  so  that  judgment  may  be  used 
as  setoff;  Selligson  v.  Texas  Transportation  Co.,  70  Tex.  201,  7  S.  W.  709, 
holding  mandate  of  Supreme  Court  affirming  order  denying  removal  to 
Federal  court  relinquishes  jurisdiction  of  Circuit  Court  without  its  order. 

* 
14  Pet.  6^-59,  10  L.  Ed.  362,  BANK  OF  KENTUCKY  v.  aBIFFITH. 

Under  section  25  of  Judiciary  act,  Supreme  Conrt  has  Jurisdiction  on  error 
to  higliest  State  court,  where,  in  that  court's  Judgment,  Talidlty  of  State  stat- 
ute or  authority  is  questioned  on  the  ground  that  it  is  repugnant  to  Federal 
Oonstitntion,  treaties  or  laws,  and  is  sustained. 

Cited  in  Walker  v.  Taylor,  5  How.  68,  12  L.  Ed.  58,  dismissing  writ  of 
error  to  judgment  of  Kentucky  court  holding  statute  granting  ferry  fran- 
chise unconstitutional ;  Missouri  v.  Andriano,  138  U.  S.  500,  34  L.  Ed.  1014, 
11  Sup.  Ct.  38'F,  dismissing  writ  of  error  on  judgment  by  State  court  in 
favor  of  one  claiming  rights  under  Federal  naturalization  act;  Fleming  v. 
€lark,  12  Allen,  196,  holding  habeas  corpus  would  not  lie  fti  favor  of  de- 
fendant convicted  by  competent  court,  though  writ  of  error  had  issued  from 
United  States  Supreme  Court;  Whitten  v.  Tomlinson,  160  U.  S.  238,  40 
Ij.  Ed.  411,  16  Sup.  Ct.  300,  discussing  cases  where  writs  of  habeas  corpus 
will  lie  to  inquire  into  cause  of  detention  of  prisoners  under  State  authority. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court  to 
obtain  review  in  Federal  Supreme  Court.    Note^  63  L.  K.  A.  53,  54. 
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14  Pet.  60-66,  10  I..  Ed.  354,  OOMMEBOIAL  ETC.  BAKK  ▼.  SLOCOMB. 

Objection  tlutt  plea  la  not  properly  entitled,  or  affidavit  and  attestation  are 
inmiDcient,  can  only  be  urged  to  reception  of  plea,  not  by  demurrer. 

Cited  in  Griswold  v.  Bacheller,  77  Fed.  857,  holding  that  general  demurrer 
waives  verification  of  plea,  and  certificate  of  counsel  thereto. 

Distinguished  in  Bell  v.  Vicksburg,  23  How.  444,  16  L.  Ed.  580,  applying 
a  different  rule  in  conformity  with  local  practice  of  State  courts. 

A  corporation  ia  not  citlaen  witbin  Judiciary  act;  its  citizensbip  for  pur- 
poses of  Federal  jurisdiction  is  that  of  its  members;  to  confer  Federal  jurisdic- 
tion on  ground  of  diverse  citizenship,  all  members  of  defendant  corporation 
must  be  citizens  of  dUferent  State  from  plaintiffs. 

Cited  in  Irvine  v.  Lowry,  14  Pet.  299,  10  L.  Ed.  465,  denying  jurisdictioif 
of  Federal  court  over  suit  by  corporation,  some  of  eoi'porators  being  citi- 
zens of  same  State  as  defendant;  Sewing  Machine  Cases,  18  Wall.  575,  21 
L.  Ed.  918,  holding  that  Federal  jurisdiction  did  not  attach  where  one  of 
defendant  corporations  was  citizen  of  same  State  as  plaintiff  corpora- 
tion; dissenting  opinion  in  Marshall  v.  Baltimore  etc.  R.  R.  Co.,  16  How. 
348,  14  L.  Ed.  968,  majority  holding  fact  that  defendant  corporation  was 
chartered  in  State  different  from  State  where  plaintiff  resided,  sufficient 
to  give  Federal  court  jurisdiction ;  dissenting  opinion  in  Dodge  v.  Woolsey, 
18  How.  364,  15  L.  Ed.  416,  majority  holding  that  corporator  resident  in 
one  State  might  sue  corporation  chartered  in  another  State,  in  Federal 
court,  irrespective  of  citizenship  of  corporators;  Heckscher  v.  Binney,  3 
Wood.  &  M.  336,  Fed.  Cas.  6316,  allowing  president  of  corporation  char- 
tered in  New  York  to  sue  citizen  of  Massachusetts  in  Federal  court ;  Mayor 
etc.  of  Columbus  v.  Rodgers,  10  Ala.  44,  sustaining  right  of  corporation  to 
make  contracts  in  State  other  than  where  chartered. 

Overruled  in  Louisville  R.  R.  Co.  v.  Letson,  2  How.  555,  11  L.  Ed.  376, 
giving  Federal  court  jurisdiction  over  action  against  foreign  corporation 
some  of  whose  members  were  citizens  of  same  State  as  plaintiff. 

Denied  in  Cooke  v.  State  Nat.  Bank  etc.,  52  N.  Y.  110,  11  Am.  Bep.  676, 
holding  bank  citizen  of  State  where  chartered  irrespective  of  citizenship 
of  corporators ;  Hall*  v.  Bank  of  Virginia,  14  W.  Va.  620,  allowing  attach- 
ment against  a  branch  bank,  as  against  a  foreign  citizen,  parent  bank  being 
chartered  in  another  State;  Barrow  S.  S.  Co.  v.  Kane,  170  U.  S.  106,  42 
L.  Ed.  966, 18  Sup.  Ct.^28,  holding  corporation  citizen  of  State  whei-e  char- 
tered, its  members  being  conclusively  presumed  citizens  of  same  State; 
Davis  v.  Central  R.  R.  &  Banking  Co.,  17  Ga.  327,  sustaining  validity  of 
statute  making  corporation,  as  a  citizen  of  the  State,  suable  in  any  county 
irrespective  of  county  where  place  of  business  is  located;  Shaw  v.  Quincy 
Mining  Co.,  145  U.  S.  451,  36  L.  Ed.  772,  12  Sup.  Ct.  938,  corporation  is 
suable  in  State  where  chartered,  not  where  it  has  its  place  of  businesn; 
HoUingsworth  v.  Southern  Ry.  Co.,  86  Fed.  356,  holding  that  corporation 
*nd  its  members  will  be  presumed  citizens  of  State  where  chartered,  not 
of  State  adopting  corporation ;  dissenting  opinion  in  Northern  etc.  R.  R.  Co. 
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v.  Michigan  etc.  Co.,  15  How.  249,  14  L.  Ed.  682,  majority  holding  that 
corporation  may  be  deemed  citizen  of  State  where  formed,  irrespective  of 
citizenship  of  corporators;  dissenting  opinion  in  Baltimore  &  Ohio  R.  R. 
Co.  V.  Cary,  28  Ohio  St.  218,  majority  holding  that  place  of  creation  not 
of  operation  fixes  citizenship  of  corporation. 

Distinguished  in  Bergen  etc.  Assurance  Co.  v.  Cole,  26  N.  J.  L.  368,  hold- 
ing officers  and  corporators  not  parties,  and,  therefore,  competent  witnesses 
in  suit  where  corporation  is  party;  Calvert  v.  Railway  Co.,  64  S.  C.  42, 
41  S.  E.  964,  holding  railroad  of  another  State  is  nonresident  for  removal 
purposes,  though  it  has  complied  with  statute  giving  it  domestic  rights. 

Removal  of  causes  for  diverse  citizenship.    Note,  12  Am.  Rep.  546. 

#  Appearance  of  defendant  corporation  aggregate  by  attorney  for  porpose 
of  pleading  to  JnriBdictlon  1b  not  waiver  of  an  objection  to  the  Jurisdiction  by 
individual  members  of  tbe  corporation. 

Approved  in  West  v.  Cincinnati  etc.  Ry.  Co.,  170  Fed.  352,  holding  objec- 
tion to  service  can  be  raised  after  removal  of  canse  to  Federal  court ;  Green- 
leaf  V.  National  Assn.  Ry.  Post  Clerks,  130  Fed.  212,  where  foreign  insur- 
ance company  after  suit  brought  in  State  court  took  reasonable  steps  to 
have  same  removed,  it  could,  after  removal,  appear  specially  for  purpose 
of  dismissing  on  ground  of  lack  of  jurisdiction  of  person;  Chesapeake  & 
O.  C.  A.  Co.  v.  Fire  Creek  Coal  etc.  Co.,  119  Fed.  944,  denying  Circuit 
Court's  jurisdiction  as  against  nonresident  defendants,  where  complainant 
is  also  nonresident,  unless  defendants  waive  privilege ;  Hilton  v.  Consumers' 
Can  Co.,  103  Va.  260,  48  S.  E.  901,  execution  of  attachment  bond  by  defend- 
ant in  attachment  is  not  such  appearance  as  gives  jurisdiction  to  enter  per- 
sonal judgment  against  defendant;  Decker  v.  New  York  etc.  Belting  Co., 
11  Blatchf.  76,  Fed.  Cas.  3727,  holding  that  corporation  does  not  waive 
objection  to  jurisdiction  by  appearing  and  pleading  to  the  jurisdiction; 
Cadle  V.  Tracy,  11  Blatchf.  118,  Fed.  Cas.  2279,  court  refusing  to  take  juris- 
diction over  defendant  insolvent  bank,  merely  because  receiver,  substitnted 
defendant,  plead  to  jurisdiction;  Wabash  etc.  R.  R.  Co.  v.  Brow,  164  U.  S. 
278,  41  L.  Ed.  434,  17  Sup.  Ct.  128,  holding  that  defendant's  petition  for 
removal  to  Federal  court  did  not  preclude. his  objecting  to  the  jurisdiction; 
Moynahan  v.  Wilson,  2  Flipp.  133,  Fed.  Cas.  9897,  holding  filing  petition 
of  removal  to  Federal  courts  not  a  waiver  of  fraud  in  service  of  process. 

Act  of  February  28,  1839,  respecting  actions  in  wblcli  some  defendants 
cannot  be  found  or  are  not  in  the  Jurisdiction,  does  not  alter  JurisdictlozL  of 
courts  as  regards  character  of  parties  described  in  tbe  Judiciary  act,  that  each 
plaintiff  must  be  capable  of  suing  and  each  defendant  capable  of  being  sued. 

Cited  in  Stafford  v.  Twitchell,  33  La.  Ann.  524,  refusing  to  remove  cause 
in  which  some  defendants  were  citizens  of  same  State  as  plaintiff  to  Fed- 
eral court ;  Tuckerman  v.  Bigelow,  24  Fed.  Cas.  282,  dismissing  bill,  by  citi- 
zen of  Vermont,  brought  in  Massachusetts  against  a  citizen  of  Massacha- 
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^tts  and  against  citizens  of  New  Hampshire,  as  to  the  latter;  Denniston  v. 

,^^f  11  Smedes  &  M.  41,  refusing  to  transfer  action  brought  in  Missis- 

^Ppi  by  citizen  of  New  York,  to  Federal  court,  one  defendant  being  citizen 

^^  ^uisiana ;  Ober  v.  Gallagher,  93  U.  S.  205,  23  L.  Ed.  831,  holding  that 

e/^^ce  in  Arkansas  on  defendant,  citizen  of  Tennessee,  brought  him  ^thin 

l^l^'s  jurisdiction,  principal  defendant  being  citizen  of  Arkansas  and  suit 

l|w?§:  brought  there;  Case  v.  Douglas,  1  Dill.  300,  Fed.  Cas.  2491,  denying 

.    *^dictiott  of  Federal  court  where  interest  of  defendants  is  joint,  unless 

'^  Appears  ai&rmatively  that  all  plaintiffs  have  diverse  citizenship  from  all 

defendants. 

Overruled  in  Louisville  R.  R.  Co.  v.  Letson,  2  How.  556,  11  L.  Ed.  377, 
holding  that  act  of  1839  enlarged  jurisdiction  of  Federal  court,  making 
resident  members  of  nonresident  corporation  suable;  Clearwater  v.  Mer- 
edith, 21  How.  492,  16  L.  Ed.  202,  allowing  plaintiff  to  sue  in  Federa}  court 
on  joint  contract  by  several  defendants,  citizens  of  different  States. 

Denied  in  Doremas  v.  Bennett,  4  McLean,  226,  Fed.  Cas.  4001,  sustaining 
jurisdiction  of  Federal  court  over  defendant  resident  of  same  State  as 
plaintiff,  nonresident  defendant  not  having  appeared;  Wiggins  v.  European 
etc.  Ry.  Co.,  1  Hask.  127,  129,  Fed.  Cas.  17,626,  sustaining  jurisdiction  of 
Maine  District  Court  over  New  Hampshire  citizen  served  in  Maine,  other 
defendants  being  citizens  of  Maine;  Pond  v.  Vermont  etc.  R.  R.  Co.,  12 
Blatchf.  290,  Fed.  Cas.  11,265,  Vermont  Circuit  Court  taking  jurisdiction 
of  bill  by  citizens  of  Connecticut  against  citizens  of  Vermont  and  other 
States;  Heriot  v.  Davis,  2  Wood.  &  M.  232,  Fed.  Cas.  6404,  Circuit  Court 
in  Massachusetts  taking  jurisdiction  of  bill  by  citizens  of  South  Carolina 
against  citizens  of  Massachusetts  and  South  Carolina. 

A  judgment  agalnBt  a  corporation  is  binding  on  the  corporate  interests  of 
the  members  of  the  corporation. 

Cited  in  Habich  v.  Folger,  20  Wall.  7,  22  L.  Ed.  S08\  on  point  that  debtors 
vonld  be  protected  against  claims  of  corporators,  by  paying  a  judgment  in 
which  corporation  was  represented  by  receivers  and  appeared  by  attorney. 

Miscellaneous.  Cited  in  City  Bank  v.  Houston,  2  La.  Ann.  125,  discuss- 
ing court's  reluctance  to  overturn  precedents ;  Wilson  v.  Pierce,  30  Fed. 
Cas.  153,  holding  foreign  attachment  would  issue  from  admiralty  court, 
against  nonresident  defendant. 

U  Pet.  67-76,  10  L.  Ed.  357,  SUYDAM  y.  BBOADNAX 

State  statute  unless  contrary  to  Federal  Constitution  may  discharge  con- 
tracts lyy  denying  remedies  upon  them  in  its  own  courts;  but  such  statute  will 
not  be  construed  to  include  contracts  made  in  foreign  Jurisdictions,  unless  these 
ire  particularly  mentioned. 

Approved  in  Qreat  Western  Min.  &  Mfg.  Co.  v.  Harris,  96  Fed.  504,  hold- 
ing suit  by  receiver  of  insolvent  corporation  to  recover  money  alleged  to 
have  been  wrongfully  obtained  from  corporation  when  insolvent  may  be 
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revived  against  defendant's  executors;  Klein  v.  Keller,  42  Okl.  598,  141 
Pac.  1119, '  holding  contract  for  purchase  of  intoxicating  liquors  between 
citizens  of  this  and  another  State,  if  for  quantity  in  excess  of  that  author- 
ized by  this  State,  although  authorized  by  other  State,  cannot  be  enforced 
in  this  State ;  Planters'  Bank  v.  Sharp,  6  Hojv.  325,  12  L.  Ed.  457,  holding 
Mississippi  statute  forbidding  transfer  of  notes  by  banks,  unconstitu- 
tional; Green  v.  Collins,  3  Cliff.  507,  Fed.  Cas.  5755,  allowing  vendor  to 
sue  in  Massachusetts  Federal  court,  on  contract  made  in  Rhode  Island  to 
carry  liquor  into  Massachusetts,  Massachusetts  statute  invalidating  such-" 
contractf  Re  Murray,  1  Hask.  269,  Fed.  Cas.  9954,  nonresident  vendor's 
'  claim  for  liquor  shipped  to  Maine  allowed  in  Federal  Oourt  of  bankruptcy 
in  Maine,  although  such  claim  invalidated  by  Maine  statute;  Leitch  v. 
The  Geoi^e  Law,  15  Fed.  Cas.  267,  denying  pilot  a  lien  for  services  under 
New  York  statute  fixing  pilot's  compensation;  PuUiam  v.  Pulliam,  10  Fed. 
30,  Fed.  Cas.  11,463a,  Federal  court  refusing  to  recognize  State  statute, 
making  accountings  had  in  County  Courts  primary  evidence  in  favor  of 
accounting  party;  Eastern  etc.  Assn.  v.  Bedford,  88  Fed.  20,  holding  loan 
by  New  York  corporation  to  citizens  of  Tennessee,  made  in  New  York, 
actionable  in  Federal  court  despite  failure  to  comply  with  Tennessee  stat- 
ute ;  Chicot  County  v.  Sherwood,  148  U.  S.  534,  37  L.  Ed.  548,  13  Sup.  Ct. 
698,  allowing  suit  on  county  bonds  by  citizens  of  New  York  against  county 
in  Arkansas,  statutory  restriction  notwithstanding;  Shepard  v.  Tulare  Irr. 
Dist.,  94  Fed.  4,  holding  State  law  giving  right  to  writ  of  mandamus,  as 

original  remedy,  to  enforce  payment  of  municipal  bonds,  cannot  defeat 
nonresident's  right  to  sue  in  Federal  court;  Phelps  v.  O'Brien  County,  2 
Dill.  519,  Fed.  Cas.  11,078,  allowing  action  on  judgment  within  fifteen 
years  from  rendition,  despite  Iowa  statute  to  the  contrary;  McDougall  v. 
Page,  55  Vt.  194,  195,  45  Am.  Eep.  606,  607,  holding  Canadian  creditor's 
debt  payable  in  Ca^da,  not  barred  by  debtor's  discharge  in  Federal  court 
in  bankruptcy;  dissenting  opinion  in  Missouri  etc.  Trust  Co.  v.  Elrumseig^ 
77  Fed.  43,  40  U.  S.  App.  620,  majority  holding  that  Minnesota  statute, 
requiring  borrower  seeking  relief  from  usurious  contract,  to  make  certain 
tender  binding  on  Federal,  court;  £x  parte  Hull,  12  Fed.  Cas.  854,  holding 
bankruptcy  act  applicable  to  debts  existing  before  its  passage,  as  an  act 
affecting  remedy  not  right. 

Distinguished  in  New  York  T.  &  P.  Co.  v.  Milbum  Gin  etc.  Co.,  35  Fed. 
229,  holding  that  State  statute  limiting  recovery  in  setoff  will  control  in 
determining  whether  amount  in  dispute  is  jurisdictional  sum  in  Federal 
court. 

Questioned  in  Towne  v.  Smith,  1  Wood.  &  M.  127,  Fed.  Cas.  14^15,  hold- 
ing that  suit  and  attachment  would  lie  by  nonresident  indorser  against 
partnership,  dischai^ed  in  bankruptcy. 

Denied  in  Jones  v.  Drewry,  72  Ala.  316,  holding  that  statute  of  nonclaim 
applied  to  foreign  debts  against  an  estate. 
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Btate  itatQte  exempting  executors  of  inBolyeiit  estates  from  suit,  cannot 
Iw  interposed  against  right  of  nonresident  creditor  to  sue  onrclaim  in  Federal 
conrt^  unless  lie  was  yolnntary  party  to  insolvency  proceedings. 

Approved  in  Waterman  v.  Canal-Louisiana  Bank  &  Trust  Co.,  215  U.  S* 
43^  54  L.  Ed.  84,  30  Sup.  Ct.  10,  upholding  Federal  equity  jurisdiction, 
where  proper  diversity  of  citizenship  exists  to  determine  interest  of  heir 
in  alleged  lapsed  legacy ;  McClellan  v.  Garland,  187  Fed.  919,  110  C.  C.  A. 
49,  holding  Federal  courts  have  plenary  jurisdiction  in  suit  by  heir,  legatee 
or  creditor  to  enforce  trust  against  executor  or  other  person  into  whose 
control  estate  of  deceased  person  may  have  come ;  Butler  Bros.  Shoe  Co.  v. 
United  States  Rubber  Co.,  156  Fed.  18,  84  C.  C.  A.  167,  construing  Colorado 
laws  regalating  doing  of  business  by  foreign  corporations ;  .Morrill  v.  Amer- 
ican Reserve  Bond  Co.,  151  Fed.  315,  holding  where  under  State  statute 
securities  were  deposited  with  State  Treasurer  for  protection  of  creditors, 
such  creditors  have  right  to  enforce  their  remedy  in  Federal  court  which 
has  power  to  take  securities  into  its  own  hands;  Brun  v.  Mann,  151  Fed. 
151,  12  L.  B.  A«  (N.  S.)  154,  80  C.  C.  A.  513,  holding  Federal  courts  haxe 
jurisdiction  of  controversies  arising  during  pendency  of  administration  of 
estates  in  State  cou^s,  and  their  decisions  prevail  over  statutes  of  States  ' 
and 'decisions  of  State  courts;  Metropolitan  Rubber  Co.  v.  Place,  147  Fed. 
95,  decree  entered  in  suit  for  dissolution  of  corporation  barring  all  claims 
not  presented  for  allowance  pursuant  to  previous  order,  does  not  affect 
right  of  nonresident  creditor  to  sue  on  claim ;  Alice  E,  Min.  Co.  v.  Blanden, 
136  Fed.  254,  nonresident  creditor  may  establish  his  claim  in  Federal  courts 
against  personal  representatives  of  deceased  debtor,  though  State  laws 
limit  right  to  establish  such  claims  to  proceedings  in  probate  court ;  Barber  . 

Asphalt  etc.  Co.  v.  Morris,  132  Fed.  950,  67  L.  R.  A.  761,  66  C.  C.  A.  55,  V 

Duluth  charter,  §  80,  providing  for  appeals  from  allowance  or  rejection  of 
claims  to  County  Court,  and  prohibiting  payment  of  claims  pending  appeal, 
does  not  restrict  power  of  Federal  courts  to  enforce  their  judgments  on 
such  claims;  United  States  v.  Eisenbus,  112  Fed.  197,  holding  priority  of 
State  suit  to  recover  interest  in  land  sought  to  be  condemned  in  Federal 
court  does  not  oust  latter  jurisdiction;  Security  Trust  Co.  v.  Dent,  104 
Fed.  384,  386,  holding  that  Minnesota  statutes  relative  to  time  of  presenta- 
tion of  claims  against  estates  of  decedents  do  not  bar  suit  by  nonresident 
creditor  in  Federal  courts ;  dissenting  opinion  in  Wahl  v.  Franz,  100  Fed. 
698,  majority  holding  Federal  court  has  no  jurisdiction  over  State  Circuit 
Court  on  appeal  from  probate  decree  sustaining  probate  of  will;  Baldwin 
y.  Hale,  1  Wall.  233,  17  L.  Ed.  534,  holding  that  nonresident  holder  of  a 
bill  could  not  be  compelled  to  present  his  claim  in  insolvency  proceedings 
in  State  where  payable ;  McNutt  v.  Bland,  2  How.  17,  18,  11  L.  Ed.  162, 
holding  sheriff  liable  on  his  bond  |or  discharging  prisoner  committed  on 
execution  from  Federal  court,  on  authority  of  State  statute;  Union  Bank 
of  Tennessee  v.  Jolly,  18  How.  507,  15  L.  Ed.  474,  following  rule ;  Hyde  v. 
Stone,  20  How.  175,  15  L.  Ed.  876,  holding  that  judgment  of  State  insol- 
vency court,  cumulating  plaintiff's  suit  as  a  bill  with  the  insolvency  pro- 
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ceedings,  was  no  bar  to  his  action  in  the  Federal  court ;  Green  ▼.  Creighton, 
23  How.  106,  16^1  Ed.  42S,  sustaining  jurisdiction  of  Federal  court  over 
a  suit  against  an  estate,  declared  insolvent  by  State  probate  court;  Bald- 
win V.  Hale,  1  Wall.  232,  17  L.  Ed.  538,  holding  discharge  under  State 
insolvent  law  not  a  bar  to  a  suit  on  a  debt  payable  in  that  State,  by  cred- 
itor resident  in  another  State;  Chicago  etc.  R.  R.  v.  Whitton,  13  Wall. 
286,  20  L.  Ed.  577,  holding  statute  limiting  actions  on  statutory  right  to 
sue  for  damages  for  death  of  another,  to  the  State  courts,  inoperative  as 
to  nonresident ;  Demeritt  v.  Exchange  Bank,  7  Fed.  Gas.  450,  holding  State 
insolvent  law  no  bar  to  suit  on  a  bill  payable  in  that  State,  held  by  non^ 
resident;  Black  v.  Scott,  9  Fed.  191,  taking  jurisdiction  over  suit  by  a 
mortgagee  against  assignee  of  mortgagor,  appointed  by  State  court;  Gris- 
wold  V.  Central  etc.  R.  R.  Co.,  20  Blatchf.  216,  9  Fed.  799,  taking  juris- 
diction to  enforce  liens,  against  property  which  was  being  administered 
upon,  in  proceedings  in  State  courts ;  Logan  v.  Greenlaw,  12  Fed.  19,  allow- 
ing nonresident  creditor,  who  petitioned  for  payment,  in  proceedings  pend- 
ing in  State  court  on  a  bill  to  settle  partnership,  to  file  similar  bill  in 
Federal  court;  Claflin  v.  Lisso,  4  Woods,  253,  16  Fed.  898,  holding  that 
State  court  cannot  deprive  Federal  court  of  jurisdiction  over  equitable 
assets  by  subsequent  insolvency  proceedings;  Chewett  v.  Moran,  17  Fed. 
823,  holding  limitation  for  presentation  of  claims  against  estates  not  a  bar 
to  nonresident's  claim;  Hartman  v.  Fishbeck,  18  Fed.  295,  statute  limit- 
ing time  for  presentation  of  claims  against  estates  in  probate  held  not  to 
affect  nonresident  creditor's  right  to  sue  estate  in  Federal  court;  Hull  v. 
Dills,  19  Fed.  659,  statute  of  Indiana  allowing  relief  in  probate  matters 
only  in  probate  court,  held  not  to  preclude  ward  from  filing  bill  against 
guardian  in  Federal  court;  Newton  v.  Hagerman,  10  Sawy.  462,  22  Fed. 
526,  holding  discharge  in  insolvency  no  bar  to  claim  of  nonresident  cred- 
itor; May  V.  Saginaw  County,  32  Fed.  630,  held  that  State  Constitution 
giving  supervisors  exclusive  jurisdiction  over  claims  against  counties  does 
not  apply  to  nonresidents  suing  in  Federal  courts;  Hartman  v.  Fishbeck, 
18  Fed.  294,  Wisconsin  statute  exempting  executors  from  suit,  held  not  to 
apply  to  nonresidents;  Burt  v.  Keyes,  1  Flipp.  71,  Fed.  Cas.  2212,  holding 
Federal  courts  in  chaYicery  have  jurisdiction  over  fraudulent  assignments 
despite  State  statute  regulating  procedure  on  such  assignments;  Payne  v. 
Hook,  7  Wall.  430,  19  L.  Ed.  262,  holding  chancery  jurisdiction  of  Federal 
court  in  Missouri  over  administrator's  accounts  not  ousted  by  local  statute 
giving  probate  courts  exclusive  jurisdiction;  Hoover  v.  Crawford  County, 
39  Fed.  9,  holding  nonresident's  right  to  sue  county  on  its  obligation  in 
Federal  court  not  barred  by  local  statute  exempting  counties  from  suit; 
Martin  v.  Fort,  54  U.  S.  App.  325,  83  Fed.  23,  allowing  appointee  to  an 
estate  held  by  trustee  and  conveyed  by  donee  of  power  to  McW.,  to  pro- 
ceed against  McW.  and  trustee's  representative,  as  citizens  of  another 
State,  in  Federal  court,  without  joining  other  appointee  or  donee's  repre- 
sentative ;  Rich  V.  Bray,  37  Fed.  276,  2  L.  B.  A.  227,  entertaining  bill  in 
equity  by  nonresident  against  executor  de  son  tort,  though  State  statute 
provided  remedy  at  law  in  probate  court;  Sharon  v.  Terry,  13  Sawy.  421, 
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%\^^  360,  1  L.  B.  A.  589,  jurisdiction  to  cancel  marriage  contract  on 
V  **y  nonresident,  held  not  ousted  by  subsequent  judgment  of  State  court 
|ft  fining  validity  of  the  marriage;  Edwards  v.  Hill,  59  Fed.  724,  726, 
vJ.  S.  App.  493,  allowing  nonresident  to  foreclose  in  Federal  court, 
though  mortgagor  had  made  statutory  assignment  in  State  court;  The 
James  Roy,  59  Fed.  786,  enforcing  maritime  lien  against  property  in  hands 
of  statutory  assignee ;  The  Willamette  Valley,  62  Fed.  297,  enforcing  mari- 
time lien  against  vessel  in  hands  of  receiver  appointed  by  State  court; 
Brendel  v.  Church,  82  Fed.  263,  nonresident  legatee  may  sue  executors  in 
Federal  court,  pending  settlement  of  estate  in  State  court,  by  bill  in  equity 
to  recover  legacy;  Hunt  v.  Danforth,  2  Curt.  604,  Fed.  Cas.  6887,  allow- 
ing complainant  to  recover  on  claim  in  Federal  court,  which  she  had  pre- 
sented against  insolvent  estate  in  State  court;  Hale  v.  Baldwin,  1  Cliif. 
517,  Fed.  Cas.  5913,  holding  discharge  in  insolvency  under  State  law,  in- 
valid against  nonresident  creditor's  claim;  Borer  v.  Chapman,  119  U.  S. 
600,  30  L.  Ed.  537,  7  Sup.  Ct.  348,  sustaining  creditor's  bill  against  dece- 
dent's estate  situated  in  another  State  and  closed  in  probate  courts  of 
that  State;  Lee  v.  Aetna  Ins.  Co.,  15  Fed.  Cas.  142,  holding  that  foreign 
corporation  does  not  waive  right  ta  be  sued  in  Federal  court  by  waiving 
process  and  doing  business  under  State  statute.    Other  citing  cases  which 
affirm  and  follow  the  principle  of  the  syllabus,  are:  Wilson  v.  Matthews, 
32  Ala.  342,  denying  plaintiff,  who  participated  in  insolvency  proceedings 
in  Louisiana,  the  right  to  attach  insolvent's  property  in  Alabama ;  Evans  v. 
^P^^ggi   2   Md.   483,   allowing  nonresident   creditor's   attachment   against 
property  of  insolvent  after  petition  in  insolvency ;  Dupuy  v.  Bemiss,  2  La. 
Ann.  512,  sustaining  jurisdiction  of  Federal  court  to  order  sale  of  prop- 
erty of  an  estate  in. administration  in  State  court;  Newmarket  Bank  v. 
Butler,  45  N.  H.  238,  discharge  in  insolvency  in  Massachusetts  held  no  bar 
to  suit  in  New  Hampshire  on  note  payable  in  Massachusetts;  Bedell  v. 
Scruton,  54  Vt.  495,  holding  nonresident  creditor  not  bound  by  debtor's 
discharge  in  insolvency  in  Vermont,  on  a  debt  payable  in  that  State; 
Towne  v.  Smith,  1  Wood.  &  M.  129,  Fed.  Cas.  14,115,  holding  foreign 
indorser  not  bound  by  maker's  discharge  in  insolvency;  Andrews  v.  Smith, 
19  Blatchf.  108,  5  Fed.  841,  holding  comity  toward  State  court  would  not 
deprive  Federal  court  of  jurisdiction  over  suit  for  an  accounting  because 
receivers  accounted  in  State  court;  Chewett  v.  Moran,  17  Fed.  822,  sus- 
taining mortgagee's  right  to  proceed  in  foreclosure  in  Federal  court  against 
lieirs  of  mortgagor  after  his  estate  was  closed  and  all  claims  presented; 
Kewton  v.  Hagerman,  22  Fed.  527,  nonresident's  action  on  a  claim  in 
State  court  held  not  to  give  State  insolvency  court  jurisdiction  over  him; 
The.  James  Roy,  59  Fed.  786,  allowing  maritime  lien  to  be  enforced  against 
property  in  hands  of  statutory  assignee;  Warren  v.  Wisconsin  etc.  R.  R. 
Co.,  6  Biss.  429,  Fed.  Cas.  17,204,  holding  that  State  statute  could  not 
affect  right  of  removal  to  Federal  courts  of  condemnation  proceedings 
allowed  by  State  statute;  National  Bank  v.  Sebastian  County,  5  Dill.  417, 
^ed.  Cas.  10,040,  allowing  action  on  bonds  against  county,  despite  statu- 
ary restrictions  on  suits  against  counties;  Hawley  v.  Hunt,  27  Iowa,  307, 
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1  Am.  Rep.  274,  holding  nonresident  and  nonassenting  creditor  not  bound 
by  debtor's  discharge  in  insolvency;  Rhodes  v.  Borden,  67  Cal.  8,  6  Pac. 
850,  nonresident  payee  of  a  note  allowed  to  recover  against  maker  dis- 
charged under  State  insolvency  laws  j  Kelley  v.  Drury,  9  Allen,  29,  holding 
discharge  under  State  insolvency  law,  no  bar  to  action  on  a  note  payable  in 
same  State,  by  nonresident  payee;  Ames  v.  Slater,  27  Minn.  74,  6  N.  W. 
419,  sustaining  judgment  of  Federal  court  in  favor  of  nonresident  bank 
on  claim  previously  rejected  by  State  probate  court;  Wendell  v.  Lcbon, 
30  Minn.  239,  15  N.  W.  112,  holding  nonresident  bound  under  statute,  by 
insolvency  proceedings  to  which  he  was  a  party;  Main  v.  Messner,  17  Or, 
79,  20  Pac.  255,  holding  nonresident  creditor  not  bound  by  debtor's  dis- 
charge in  insolvency;  Elton  v.  O'Connor,  6  N.  D.  19,  38  L.  B.  A.  530,  68 
N.  W.  90,  holding  that  debt  created  prior  to  passage  of  insolvency  law 
cannot  be  discharged  under  it;  dissenting  opinion  in  Soule  v.  Chase,  39 
N.  Y.  347,  majority  holding  claim  of  nonresident  creditors  not  barred  by 
State  insoFvency  proceedings,  though  claim  presented  in  State  court. 

Distinguished  in  Hale  v.  Coffin,  120  Fed.  472,  holding  Rev.  Stats.  Me.,  87, 
relative  to  presentation  of  claims  against  estates  of  decedents,  is  statute 
of  limitation  which  is  recognized  in  Tederal  courts;  Board  of  Foreign 
Missions  v.  McMaster,  3  Fed.  Cas.  782,  dismissing  bill  against  adminis- 
trator by  nonresident  devisee,  allowing  State  court  having  concurrent 
jurisdiction  to  retain  it,  by  courtesy;  Hutchinson  v.  Green,  2  McCrary, 
476,  6  Fed.  838,  refusing  to  interfere  by  injunction  with  possession  of  re- 
ceiver appointed  by  State  court  having  co-ordinate  jurisdiction;  Homor 
V.  Hanks,  22  Ark.  587,  holding  that  payment  of  claims  against  estates 
in  probate,  established  in  Federal  court,  will  be  enforced  according  to  pro- 
bate law  of  State  not  by  Federal  process ;  Letch  ford  V.  Convillon,  20  Fed. 
609,  <*laim  of  alien  resident  having  notice  of  State  insolvency  proceedings, 
held  barred;  Walker  v.^Brown,  63  Fed.  210,  27  U.  S.  App.  291,  dismissing 
nonresident's  bill  in  equity  to  establish  legal  demand  against  estate  in 
probate;  Van  Glahn  v.  Varrenne,  1  Dill.  519,  Fed.  Cas.  16,994,  holding 
claim  of  resident  alien  barred  by  debtor's  discharge  in  insolvency;  as 
dictum,  in  Marsh  v.  Putnam,  3  Gray,  561,  holding,  after  reviewing  many 
cases,  that  discharge  in  insolvency  bars  action  between  citizens  of  same 
State  on  contract  to  be  performed  in  another  State;  Byrne  v.  McDow,  23 
Ala.  410,  holding  that  Federal  courts  in  equity  will  not  permit  nonresident 
creditors  to  enforce  judgment  against  an  insolvent  estate;  Lowry  v.  Erwin, 
6  Rob.  207,  89  Am.  Dec.  567,  denying  jurisdiction  of  Federal  court  to  issue 
order  of  seizure  and  sale  in  favor  of  resident  of  Tennessee  against  prop- 
erty in  administration  in  Louisiana;  Loring  v.  Marsh,  2  Cliff.  323,  Fed.  Cas. 
8614,  holding  pendency  of  suit  in  State  court  no  bar  to  suit  between  same 
parties  in  Federal  court. 

What  demands  may  be  discharged  under  State  insolvent  laws.    Note, 

23  Am.  Dec.  349,  350. 
Jurisdiction  of  Federal  court  to  establish  claim  of  foreign  creditor 

against  estate  of  decedent.    Note,  Ann.  Oas.  1913D,  464* 
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Supremacy  of  State  or  nation  over  devolution  of  property.    Note,  17 
L.  B.  A.  84. 

Federal  court's  power  to  Ihforce  own  judgment  against  decedent's 
estate.    Note,  12  L.  B.  A.  (N.  S.)  156. 

Conflict  of  jurisdiction.    Note,  29  Am.  St.  Rep.  318. 

U  Pet.  77-83, 10  L  Ed.  361,  OABB  v.  DUVAL. 

Where  a  Tendor  demands  that  acceptance  be  made  by  return  mall,  no  con- 
tract arises  from  an  acceptance  mailed  long  after  the  time  fixed. 

Approved  in  McFarlaue  v.  Wadhams,  165  Fed.  991,  D.  S.  Cage  &  Co.  v. 
Black,  97  Ark.  618,  134  S.  W.  944,  Miller  v.  Sharp,  52  Ind.  App.  16,  100 
N.  E.  110,  Creecy  v.  Grief,  108  Va.  323,  61  S.  E.  770,  Seymour  v.  Armstrong, 
10  Kan.  App.  12,  61  Pac.  675,  and  Lacey  v.  Thomas,  164  Fed.  627,  all  hold- 
ing that  unless  acceptance  was  identical  with  offer  and  unconditional  no 
binding  contract  was  entered  intoj;  Cella  v.  Brown,  144  Fed.  762,  applying 
principle  to  negotiations  with  stockholders  of  railroads  for  agreement  for 
reorganization ;  Kelley,  Maus  ft  Co.  v.  Sibley,  137  Fed.  588,  69  C.  C.  A.  674, 
construing  cont/act  for  carriage  bolts  as  conditional  acceptance  of  offer  to 
purchase ;  Waters  v.  Ritchie,  3  App.  D.  C.  389,  applying  rule  where  in  con- 
tract to  sell  real  estate,  the  lots  were  stated  to  be  in  certain  square  without 
stating  where;  Seymour  v.  Armstrong,  10  Kan.  App.  12,  61  Pac.  675,  hold- 
ing acceptance  must  be  conditional;  New  York  Life  Ins.  Co.  v.  Levy's 
Admr.,  122  Ky.  466,  5  L.  R.  A.  (N.  S.)  739,  92  S.  W.  328,  applying  rule  in 
regard  to  insurance  policy;  Henry  v.  Black,  213  Pa.  627,  63  Atl.  253,  refus- 
ing specific  performance  where  holder  of  option  to  purchase  accepted  on 
terms  varying  from  those  offered;  Washington  v.  Mining  etc.  Co.,  28  Tex. 
Civ.  441,  67  S.  W.  465,  applying  rule  to  option  for  purchase  of  mining  prop- 
erty; Jackson  v.  Butler,  21  Tex.  Civ.  382,  51  S.  W.  1097,  applying  rule 
to  contract  of  sale  made  through  broker;  Vermont  Marble  Co.  v.  Mead, 
85  Vt.  32,  80  Atl.  857,  applying  rule  where  proposed  purchaser  of  land 
limited  offer  as  to  time  of  acceptance ;  Potts  v.  Whitehead,  23  N.  J.  Eq.  514, 
holding  no  contract  arose  from  offer  to  sell  and  letter  agreeing  "to  execute 
proper  agreements";  Minneapolis  etc.  Ry.  Co.  v.  Columbus  Rolling  Mill, 
119  U.  S.  151,  80  L.  Ed.  377,  7  Sup.  Ct.  169,  holding  alleged  acceptance 
varying  from  terms  of  offer  to  sell,  was  a  rejection;  Paine  v.  Pacific  Ins. 
Co.,  51  Fed.  693,  holding  that  no  contract  of  insurance  existed  where  plain- 
tiff died  before  delivery  of  the  policy,  delivery  in  his  lifetime  being  condi- 
tion precedent ;  Equitable  Life  Assur.  Soc.  v.  McElroy,  83  Fed.  642,  49  U.  S. 
App.  566,  holding  that  no  contract  of  insurance  existed,  where  plaintiff 
rejected  contract  and  made  counter  oHer  substantially  similar,  but  not 
accepted ;  Qordon  v.  Darnell,  5  Colo.  305,  holding  obligor  not  bound  by  title 
bond  because  of  entry  by  obligee,  in  absence  of  tender  of  purchase  money 
called  for  by  title  bond ;  Lanz  v.  McLaughlin,  14  Minn.  75,  holding  on  facts 
similar  to  those  of  main  case,  that  no  contract  was  concluded  on  a  qualified 
acceptance  of  a  written  proposal  followed  by  oral  acceptance;  Etheredge 
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Approved  in  United  States  v.  Hogg,  112  Fed.  910,  holding  Ky.  Rev.  Stats., 
§  1664,  par.  3,  relative  to  execution  sales,  does  not  change  common-law  rule 
that  levy  may  be  made  on  return  day;  Rowe  v.  Hardy,  97  Va.  679,  76  Am. 
St.  Rep.  815,  34  S.  E.  626,  holding  failure  to  return  execution  to  clerk  until 
after  return  day  does  not  destroy  legal  effect  of  return  indorsed  thereon; 
Mason  v.  Bennett,  52  Fed.  345,  sustaining  validity  of  sale  made  after  return 
day  of  writ  without  new  process;  Johnson  v.  Bemis,  7  Neb.  226,  sustain- 
ing validity  of  sale  made  after  return  day  of  order  of  sale;  Vroman  v. 
Thompson,  51  Mich.  459,  16  N.  W.  811,  allowing  sheriff,  making  levy  before 
return  day,  to  sell  on  execution  after  his  term  expired  and  after  return 
day  of  writ ;  Blair  v.  Compton,  33  Mich.  424,  sustaining  validity  of  execu- 
tion, where  levy  was  begun  before  but  not  completed  until  after  return  day 
of  writ;  Hombs  v.  Corbin,  20  Mo.  App.  510,  reviewing  cases,  refusing  writ 
of  replevin  against  a  constable  who  had  levied  before  the  return  day  and 
was  completing  execution  af ter'*writ  was  dead ;  Wyant,  v.  Tuthill,  17  Neb. 
496,  23  N.  W.  343,  sustaining  validity  of  sale  made  after  return  day  of 
order  of  sale. 

Distinguished  in  Kelly  v.  Herrall,  10  Sawy.  172,  20  Fed.  371,  holding  that 
under  statute  of  Oregon  sheriff's  sale  on  execution  must  be  had  during  life 
of  the  writ  or  within  thirty  days  after  return  day;  Sheriff  v.  Welborn,  14 
S.  C.  483,  holding  that  plaintiff,  relying  on  execution  sale,  must  prove  levy 
'before  return  day  of  writ. 

Sales  after  the  return  day.    Note,  15  Am.  Dec.  523. 

Power  of  officer  after  return  day  of  writ  by  venditioni  exponas  or 
otherwise,  to  sell  real  or  personal  property.    Note,  76  Am.  Dec.  88. 

Miscellaneous.  Cited  in  Knowles  v.  Sullivan,  182  Mass.  319,  65  N.  £.  389, 
holding  where  one  of  two  lienholders  purchases  at  lien  sale  and  thereafter 
prior  mortgagee  foreclosed,  and  surplus  remained  in  his  hands,  lienor  may 
sue  for  surplus  without  joining  other  lienor. 

14  Pet.  95-98,  10  L.  Ed.  369,  FBEVALL  y.  BACHE. 

Award  of  commissionen  under  Frencli  treaty  of  1831,  to  such  person  as 
appeared  rightful  claimant  was  not  concluaive  determination  of  rights  of  ad- 
verse claimants  to  award. 

Cited  in  Fidelity  Trust  Co.  v.  Gill  Car  Co.,  25  Fed.  749,  holding  that 
special  jurisdiction  of  Ohio  insolvency  court  did  not  exclude  jurisdiction  of 
Court  of  Common  Pleas,  or  on  removal  of  Federal  court  over  a  bill  to 
foreclose  mortgage;  Lee  v.  Thomdike,  2  Met.  316,  holding  award  of  com- 
missioners on  claims  under  French  treaty  6f  1831  not  conclusive  as  to  con- 
flicting rights  to  fund  awarded;  Leonard  v.  Nye,  125  Mass.  458,  allowing 
assiprnee  to  recover  from  bankrupt  money  paid  him  on  order  of  commis- 
sioners of  Alabama  cliiims;  Mercantile  Ins.  Co.  v.  Corcoran,  1  Gray,  80, 
holding  claim  of  underwriters  against  assured,  on  award  by  commissioners 
under  Mexican  treaty  of  1839,  barred  by  laches;  New  York  Ins.  Co.  v. 
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Roulet,  24  Wend.  511,  allowing  assured  to  recover  from  underwriters  sum 
awarded  underwriters  by  commissioners  under  French  treaty  of  1831; 
United  States  v.  Scott,  25  Fed.  472,  holding  decision  of  pension  bureau  [ 
on  defendant's  status  as  pensioner,  conclusive;  Foot  v.  Knowles,  4  Met. 
391,  allowing  executors  of  pensioner's  estate  to  recover  pension  money  paid 
to  pensioner's  children  by  Federal  pension  officer;  dissenting  opinion  in 
Gill  V.  Oliver,  11  How.  551,  18  L.  Ed.  808,  majority  dismissing  writ  of  error 
to  judgment  of  Court  of  Appeals  of  Maryland  determining  ownership  of 
award  made  by  commissioners  under  Mexican  treaty  of  1839  f  dissenting 
opinion  in  Heard  v.  Sturgis,  146^a88.  553,  16  N.  E.  443,  majority  holding 
that  money  paid  out  of  Geneva  award  under  United  States  statute  of  1882, 
for  war  premiums,  did  not  pass  to  assignees  of  payee '  of  award,  who 
became  a  bankrupt  in  1875. 

14  Pet  99-113, 10  L.  Ed.  871,  PETEBS  Y.  WABBEN  I^.  00. 

I 
Insnraiice  policy  against  perils  of  sea  comprehends  Injury  to  Insured  vessel 

tbrongh  collision  at  sea  without  fault,  as  well  as  damages  paid  by  the  insured 

VMsel  to  another  in  consequence  of  such  colllsioii 

Cited  in  Van  Hem  v.  Taylor,  7  Rob.  (La.  )  202,  41  Am.  Dec.  280,  hold- 
ing collision  without  fault,  a  danger  of  the  river,  for  which  common  carrier 
not  liable;  Hale  v.  Washington  Ins.  Co.,  2  Story,  184,  185,  Fed.  Cas.  5916, 
liolding  accidental  collision  without  fault  a  peril  of  the  sea  covered  by 
insurance  policy;  Nelson  v.  Suffolk  Ins.  Co.,  8  Cush.  492,  502,  503,  504, 
54  Am.  Dec.  775,  784,  785,  786,  holding  insurers  liable  for  damages  charged 
by  law  against  insured  vessel  for  loss  by  collision  through  its  negligence ; 
"  Sherwood  v.  General  Ins.  Co.,  1  Blatchf .  253,  256,  Fed.  Cas.  12,776,  holding 
insorera  liable  for  damages  paid  by  insured  vessel  to  another  for  loss  from 
collision  through  negUgence  of  insured  vessel ;  Hale  v.  Washington  Ins.  Co., 
2  Story,  188,  Fed.  Cas.  5916,  holding  insurers  liable  for  compromise  dam- 
ages paid  by  insured  vessel  for  loss  by  collision  through  the  negligence  of 
the  master;  Street  v.  Augusta  etc.  Ins.  Co.,  12  Rich.  20,  22,  75  Am.  Dec.  718, 
719,  holding  insurers  liable  for  damage  to  insured  vessel  from  collision 
caused  by  her  negligence;  Mathews  v.  Howard  Ins.  Co.,  11  N,  Y.  21,  in- 
surers held  liable  for  damage  to  insured  vessel  from  collision  caused  by 
her  negligence;  Sherwood  v.  General  Ins.  Co.,  1  Blatchf.  252,  Fed.  Cas. 
12,776,  holding  insurers  liable  for  damages  to  insured  vessel  from  collision 
caused  by  her  negligence;  Hale  v.  Washington  Ins.  Co.,  2  Story,  189,  Fed. 
Cas.  5916,  holding  insurers  liable  for  damages  to  insured  vessel  caused  by 
collision  through  negligence  of  its  master;  Kin^  v.  Shepherd,  3  Story,  361, 
Fed.  Cas.  7804,  holding  common  carrier  liable  for  loss  of  gold  stolen  from 
wrecked  ship  through  'n^ligence  of  master;  Edwards  v.  The  Stockton, 
Crabbe,  582,  Fed.  Cas.  4297,  holding  lien  for  damages  arising  from  col- 
lision not  divested  by  bona  fide  transfer  of  ownership. 

Distinguished  in  Mathews  v.  Howard  Ins.  Co.,  11  N.  Y.  19,  20,  2l,  hold- 
ing insurers  not  liable  for  damages  paid  by  insured  vessel  to  another  for 
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loss  occasioned  by  negligence  of  insnred  vessel;  General  Ins.  Co.  ▼.  Sher- 
wood, 14  How.  367,  14  L.  Ed.  458,  holding  insurers  not  liable  for  damages 
paid  by  insured  vessel  to  another  for  collision  by  its  negligence. 

Peril  of  the  seas.    Note,  41  Am.  Doc.  282. 

Underwriter's  liability  for  injuries  caused  another  vessel,  throngb 
collision  with  insured  vessel  and  for  which  latter  has  been  obliged 
to  pay.    Note,  54  Am.  Dec.  788,  789,  790. 

What  ifi  "peril  of  the  sea"  within  marine  insurance  policy.  Kote, 
Ann.  Gas.  1912D,  1040. 

Liability  of  insurer  for  loss  of  vessel  by  fire  due  to  negligence.  Note,. 
14  E.  R.  0.  844. 

Damage  to  vessel  by  collision  as  peril  of  the  sea.  Note,  14  E.  R.  O. 
314,  317,  318. 

In  accordance  with  practical  reasonlni:  and  fair  Intent  of  parties^  tliat  is 
deemed  loss  within  meaning  of  insurance  policy  which  is  natural  consequence 
of  peril  insured  against. 

Approved  in  Commercial  Union  Assur.  Co,  v.  Pacific  Union  Club,  169 
Fed.  777,  95  C.  C.  A.  242,  holding  fire  and  not  earthquake  was  proximate 
cause  of  loss  of  property  covered  by  insurance  policy;  Cline  v.  Western 
Assur.  Co.,  101  Va.  498,  44  S.  E.  700,  holding  in  action  on  policy  insuring 
ship  and  machinery  against  loss  or  damage  occasioned  by  breaking  of 
machinery  caused  by  stress  of  weather  or  collision,  declaration  chaining 
that  ship  collided  with  sunken  obstruction  in  river  and  that  there  was 
freshet  and  strong  current  in  river  is  insufficient;  O'Connor  v.  Queen  Ins. 
Co.,  140  Wis.  390,  133  Am.  St.  Rep.  1081,  17  Ann.  Gas.  1118,  25  L.  B.  A. 
(N.  S.)  501,  122  N.  W.  1039,  holding  confined  fire  in  furnace  damaging 
insured  property  was  "fire"  within  policy  of  "direct  loss  or  damage  by 
fire";  The  Ontario,  37  Fed.  225,  holding  that  where  vessel,  negligently 
stranded,  was  damaged  by  subsequent  storm,  stranding  was  proximate 
cause  of  loss;  New  York  etc.  Express  Co.  v.  Traders'  etc.  Ins.  Co.,  132 
Mass.  385,  42  Am.  Rep.  444,  fire  caused  by  collision  and  preventing  efforts 
to  save  vessel,  held  proximate  cause  of  loss ;  Case  v.  Hartford  etc.  Ins.  Co., 
13  111.  681,  insurers  held  liable  on  fire  policy  for  damage  caused  by  re- 
moval of  insured  goods  during  fire;  Pike  v.  Merchants  etc.  Ins.  Co.,  26 
La.  Ann.  397,  insurers  held  liable  for  damages  paid  by  insured  vessel  to 
cai*go  owners  for  loss  by  barratrous  stranding;  Balestracci  v.  Firemen's 
Ins.  Co.,  34  La.  Ann.  846,  insurers  held  liable  on  fire  x)olicy  for  damage 
from  removal  of  goods,  made  in  fear  of  fire;  Dyer  v.  Piscataqua  etc.  Ins. 
Co.,  53  Me.  120,  holding  insurers  against  perils  of  the  sea  not  liable  for 
loss  of  part  of  cargo  sold  for  repairs  of  vessel  damaged  by  reef;  McDonald 
V.  Snelling,  14  Allen,  294,  92  Am.  Dec.  771,  holding  owner  of  cart  liable 
for  damage  caused  by  runaway  started  by  negligent  driving  of  his  ser- 
vant; Lynn  Gas  etc.  Co.  v.  Meriden  Ins.  Co.,  168  Mass.  576,  36  Am.  St. 
Rep.  543,  20  L.  R.  A.  304,  33  N.  £.  691,  holding  that  fire  policy  covered 
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damage  to  machinery  due  to  an  electrie  short  circuit  caused  by  fire;  King 
V.  Shepherd  3  Story,  359,  Fed.  Cas.  7804,  holding  common  carrier  liable 
for  loss  of  gold  stolen  from  wrecked  ship  by  negligence  of  master;  Dole 
V.  New  England  etc.  Ins.  Co.,  2  Cliff.  433,  Fed.  Cas.  3966,  insurers  not 
liable  for  loss  of  vessel  captured  and  fired,  capture  being  proximate  cause 
of  loss;  Magoun  v.  New  England  etc.  Ins.  Co.,  1  Story,  164,  Fed.  Cas. 
8961,  holding  detention  by  foreign  court,  rendering  vessel  unfit  for  use, 
and  not  wear  and  tear,  the  proximate  cause  of  her  loss  and  insurers  liable ; 
Peters  v.  Warren  Ins.  Co.,  1  Story,  472,  Fed.  Cas.  11,034,  holding  loss 
by  collision,  where  damage  to  both  vessels  apportioned,  an  aggregate  par- 
tial loss  and  items  not  separable  as  independent  ]osses. 

Distingoished  in  Northwest  Transp.  Co.  v.  Boston  etc.  Ins.  Co.,  41  Fed. 
803,  holding  that  a  storm,  damaging  a  previously  stranded  vessel,  being 
the  nearest  contributory  cause,  was  the  proximate  cause  of  the  loss. 

The  "earthquake"  clause  in  policies  of  fire  insurance.    Note,  132  Am. 
St.  Rep.  439. 

In  aU  foreign  royages  nnderwiitars  must  contemplate  that  insured  vessel 
vill  be  subjected  to  foreign  laws;  and  contribution  imposed  upon  insured  vessel 
for  damages  in  collision  without  fault,  by  foreign  law,  is  proximate  result  of 
PoU  of  the  10%  for  wliich  insmrers  are  liable. 

Cited  in  Richelieu  etc.  Nav.  Co.  v.  Boston  etc.  Ins.  Co.,  26  Fed.  601, 
admitting  Canadian  statute  in  evidence  in  suit,  by  Canadian  vessel  sail- 
ing Canadian  waters,  on  American  insurance  policy;  General  Ins.  Co.  v. 
Sherwood,  14  How.  363,  14  L.  Ed.  467,  holding  that  master's  negligence 
is  proximate  cause  of  a  loss  assessed  by  decree  in  libel  against  ^  ship 
negligently  managed;  Emery  v.  Huntington,  109  Mass.  437,  12  Am.  Rep. 
7S1,  holding  collision,  not  decree,  proximate  cause  of  loss  by  damages, 
which  ship  owner  was  compelled  to  pay  and  refusing  him  contribution 
^rom  cargo  owner  as  for  a  sacrifice ;  Hale  v.  Washington  Ins.  Co.,  2  Story, 
190,  Fed.  Cas.  5916,  holding  insurers  of  vessel  liable  to  owners  for  corn- 
promise  sums  paid  by  master  for  damages  to  another  vessel  by  collision ; 
diflsenting  opinion  in  Waring  v.  Clark,  5  How.  503,  12  L.  Ed.  265,  majority 
sustaining  jurisdiction  of  Federal  courts  of  admiralty  over  collisions  occur- 
ring within  State  boundaries ;  Edwards  v.  The  Stockton,  Crabbe,  582,  Fed. 
Cas.  4297,  holding  lien  for  damages  arising  from  collision  not  divested  by 
^na  fide  transfer  of  ownership;  New  Jersey  Steam  Navigation  Co.  v. 
Merchants'  Bank,  6  How.  436,  12  L.  Ed.  605,  sustaining  jurisdiction  of 
^^iiuralty  courts  over  actions  in  personam  for  breach  of  contract. 

W  PW.  114-121, 10  L.  Bd.  378,  ATKIKS  V.  DIOK. 

If  tbere  be  any  one  ground  upon  which  equity  affords  relief  with  more  un- 
^^^yixig  uniformity  than  any  other,  it  Is  an  allegation  of  ftaud,  whether  proved 
«•  •Emitted. 

-Approved  in  Fahmey  v.  Kelly,  102  Fed.  415,  holding  action  of  creditor 
^f  transferrer  of  stock  in  selling  stock  at  judicial  sale  at  grossly  inadequate 
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price  operated  as  eonatractive  fraad  on  transferee;  Cox  v.  Wall.  99  Fed* 
549,  upholding  equity  jurisdiction  of  suit  by  bankruptcy  trustee  to  set 
aside  sale  by  bankrupt  in  fraud  of  creditors. 

Miscellaneous.    Cited  in  Taylor  v.  Benham,  5  Hovr.  262,  12  L.  Ed.  144. 

14  Pet.  122-132,  10  L.  Ed.  382,  BUNTAN  v.  OOSTER.  _ 

Corporation  has  only  such  powers  as  are  conferred  upon  it  by  its  charter. 
Approved  in  Graham  v.  Chicago  etc.  Ry.  Co.,  39  Ind.  App.  300,  77  N.  E. 
1056,  holding  that  statute  authorizing  railroad  to  construct  road  across 
"any  stream  of  water  or  watercourse,"  in  manner  to  afford  security  for 
property  does  not  apply  merely  to  navigable  streams;  Franklin  Co.  v. 
Lewiston  Inst,  for  Savings,  68  Me.  45,  28  Am.  Rep.  11,  holding  trustees 
of  savings  society  could  not  purchase  stock  of  manufacturing  corporation; 
Bard  v.  Chamberlin,  3  Sand.  Ch.  34,  bill  by  Maryland  corporation  to. fore- 
close mortgage,  dismissed  for  want  of  allegation  that  charter  authorized 
it  to  take  mortgages;  Louisiana  State  Bank  v.  Orleans  Nav.  Co.,  3  La. 
Ann.  314,  ordinance  passed  in  excess  of  x)owers  granted  to  the  municipality 
by  its  charter,  held  void;  Breauz  v.  Iberville,  23  La.  Ann.  236,  notes  of  a 
parish  held  void  as  given  in  excess  of  authority  granted  to  the  municipal- 
ity by  the  State;  Dunbar  v.  San  Francisco,  1  Cal.  356,  holding  destruction 
of  building  to^  arrest  conflagration  not  authorized  under  charter  of  the 
ayuntamiento. 

Corporation  is  an  artificial  being  and  a  resident  of  the  State  in  which  it  is 
created,  and  cannot  migrate  to  another  sovereignty. 

Cited  in  Blossburg  etc.  R.  R.  Co.  v.  Tioga  R.  R.  Co.,  5  Blatchf.  393,  Fed. 
Cas.  1563,  holding  nonresidence  of  foreign  corporation  a  good  answer  to 
its  defense  of  statute  of  limitations;  Treadway  v.  Chicago  etc.  R.  R.  Co., 
21  Iowa,  360,  allowing  foreign  corporation  doing  business  in  Iowa  and 
sued  in  Iowa,  to  remove  to  Federal  court ;  Tabor  v.  Commercial  Nat.  Bank, 
62  Fed.  385,  27  U.  S.  App.  Ill,  holding  Colorado  corporation's  failure  to 
file  report  under  statute  of  Colorado  not  excused  because  principal  place 
of  business  in  Montana;  Land  Grant  etc.  Co.  v.  Coffey  County,  6  Kan. 
256,  holding  corporation  chartered  in  Pennsylvania  and  not  empowered 
to  do  business  there  cannot  do  business  anywhere;  Merrick  v.  Van  Sant> 
voord,  34  N.  Y.  217,  applying  immunity  from  personal  liability,  conferred 
by  laws  of  Connecticut,  to  corporate  officer's  liability  for  corporation's 
torts  in  New  York;  Tatem  v.  Wright,  23  N.  J.  L.  446,  recognizing  State's 
right  to  tax  foreign  insurance  companies;  Hilles  v.  Parrish,  14  N.  J.  Eq. 
383,  holding  resolutions  passed  by  directors  of  New  Jersey  corporation  at 
meeting  in  Pennsylvania,  void;  Miller  v.  Ewer,  27  Me.  521,  4^  Am.  Dec. 
623,  holding  election  of  corporate  officers  at  meeting  outside  of  State  where 
corporation  chartered,  void;  Chafee  v.  Fourth  Nat.  Bank,  71  Me.  529, 
36  Am.  Rep.  351,  holding  Maine  assignment  act  not  applicable  to  Rhode 
Island  corporation,  though  doing  business  in  Maine ;  Merrick  v.  Van  Sant- 
voord,  34  N.  Y.  218,  holding  that  Connecticut  c^nrporation  could  not  migrate 
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or  lose  its   corporate   charter  by   doing  all   its   business  in   New  York; 
Empire  Mills  v.  Alston  Groc.  Co.,  4  Tex.  App.  Ciy.  349,  refusing  to  coun- 
tenance Iowa  corporation  doing  business  in  Texas  in  evasion  of  State  law; 
State  V.  Milwaukee  etc.  Ry.  Co.,  45  Wis.  593,  forfeiting  charter  of  Wis- 
consin corporation,  which  did  all  business  in  New  York;  Hall  v.  Bank  of 
Virginia,  14  W.  Va.  622,  holding  tha{  attachment  against  Virginia  bank, 
having  unauthorized  branch  in  West  Virginia,  issued  properly  as  against 
a  nonresident ;  Kahl  v.  Memphis  etc.  R.  R.  Co.,  95  Ala.  341,  10  South.  662, 
refusing  to  take  jurisdiction  over  action  for  an  injury  in  Mississippi,  com- 
mitted by  Alabama  corporation  also  chartered  in  Mississippi;  dissenting 
opinion  in  Marshall  v.  Baltimore  etc.  R.  R.  Co.,  16  How.  352,  14  L.  Ed. 
969,  majority  holding  Maryland  corporation  suable  as  such  in  Federal 
courts  by  Virginia  citizens,  though  some  corporations  were  also  citizens 
of  Virginia;  Wilson  v.  Pierce,  30  Fed.  Cas.  153,  holding  foreign  attach- 
ment would  not  lie  against  nonresident.  ^ 

Corporation  may  exercise  its  powers  outside  of  State  in  wUcli  created 
sobject  to  policy  and  laws  of  foreign  sovereignty. 

Approved  in  Julian  v.  Central  Trust  Co.,  193  U.  S.  107,  48  L.  Ed.  637, 
24  Sup.  Ct.  399,  determination  by  State  court  that  property  covered  by 
mortgage  of  all  property  and  franchise  of  railroad  remains  liable  after 
Federal  foreclosure  for  debts  thereafter  accruing  against  mortgagor  be- 
cause of  purchaser's  failure  to  organize  domestic  corporation  is  not  binding 
on  Federal  court ;  Cumberland  Gaslight  Co.  v.  West  Virginia  etc.  Gas  Co., 
188  Fed.  597,  110  C.  C.  A.  383,  holding  foreign  corporation  having  laid 
pipes  in  streets,  and  engaged  in  business  of  distributing  gas  to  citizens 
under  ordinances  of  city,  its  right  thereto  was  not  subject  to  attack  by 
another  gas  company  having  franchise  to  use  said  streets ;  Williams  v.  Gold 
Hill  Min.  Co.,  96  Fed.  457,  463,  holding  that  foreign  corporation  owning 
mining  property  in  California  cannot,  without  consent  of  its  stockholders, 
execute  mortgage ;  McDonogh  v.  Murdoch,  15  How.  413,  14  L.  Ed.  752,  sus- 
taining devise  by  citizen^ of  Louisiana  to  city  of  Baltimore;  McCabe  v. 
Illinois  etc.  R.  R.  Co.,  13  Fed.  831,  4  McCrary,  497,  allowing  Illinois  cor- 
poration to  plead  Iowa  statute  of  limitations  in  Iowa;  Oregonian  etc.  Ry. 
Co.  V.  Or^on  etc.  Co.,  27  Fed.  280,  11  Sawy.  569,  holding  allegation  that 
lease  by  Oregon  corporation  was  made  in  New  York,  immaterial ;  Briscoe 
V.  Southern  Kan.  Ry.  Co.,  40  Fed.  280,  lease  by  Kansas  corporation  held 
void  under  act  of  Congress  empowering  corporations  to  build  on  Indian 
lands;  Clarke  v.  Central  R.  R.  Co.,  50  Fed.  345,  15  L.  B.  A.  687,  and  note, 
enjoining  New  York  corporation  empowered  by  its  charter  to  vote  stock 
of  other  corporations,  from  voting  stock  of  Georgia  corporation  in  Georgia, 
by  virtue  of  Georgia  statute ;  Mayor  of  Columbus  v.  Rodgers,  10  Ala.  44, 
sustaining  right  of  Georgia  municipal  corporation  to  collect  tolls  in  Ala- 
bama as  assignee  of  franchise  granted  by  State  of  Alabama;  Merrick  v. 
Van  Santvoord,  34  N.  Y.  220,  recognizing  corporate  existence  of  Connecti- 
cut corporation  in  New  York;  Hunt  v.  Kansas  &  M.  Bridge  Co.,  11  Kan. 
435,  holding  that  Kansas  legislature  can  authorize  Kansas  corporation 
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to  build  bridge  into  Missoari,  latter  State  not  forbidding  it;  American  etc. 
Life  Ins.  Co.  v.  Owen,  15  Gray,  493,  allowing  Conneeticnt  corporation  to 
foreclose  mortgage  in  Massachusetts;  Nevada  v.  McCullongh,  3  Nev.  218, 
determining  right  of  superintendent  of  California  corporation  to  hold  that 
office ;  Faulkner  v.  Delaware  etc.  Canal  Co.;  1  Denio,  444,  holding  replication 
that  defendant  was  out  of  State,  no  answer  to  plea  of  statute  of  limita- 
tions, interposed  in  assumpsit  by  foreign  corporation;  Farmers'  Loan  etc. 
Co.  V.  McKinney,  6  McLean,  6,  Fed.  Cas.  4667,  allowing  New  York  corpora- 
tion to  recover  in  ejectment  lands  lying  in  Michigan ;  Elston  y.  Piggott,  94 
Ind.  18,  allowing  foreign  corporation  to  purchase  at  foreclosure  sale ;  Chris- 
tian Union  v.  Tount,  101  U.  S.  354,  25  L.  Ed.  889,  sustaining  deed  to  New 
York  corporation  of  lands  in  Illinois  under  Illinois  statutes;  Thompson  v. 
Waters,  25  Mich.  224,  12  Am.  Rep.  249,  allowing  Indiana  corporation  to 
hold  lands  in  Michigan,  no  Michigan  statute  affirmatively  authorizing  it; 
Tarpey  v.  Salt  Co.,  5  Utah,  502, 17  Pac.  634,  sustaining  conveyance  by  Cali- 
fornia corporation  of  Utah  lands,  without  proof  of  authority  under  charter 
to  transfer  land;  Ware  v.  Hamilton  etc.  Shoe  Co.,  92  Ala.  148,  9  South. 
136,  allowing  recovery  on  contract  made  in  Alabama  by  Missouri  corpora- 
tion; Merrick  v.  Van  Santvoord,  34  N.  Y.  219,  holding  members  of  foreign 
corporation  doing  business  in  another  State  not  liable  for  its  torts;  Com- 
monwealth V.  New  York  etc.  R.  R.  Co.,  129  Pa.  St.  476,  15  Am.  St.  Rep. 
727,  18  Atl.  413,  sustaining  Pennsylvania  State  tax  on  bonds  of  foreign 
corporation  doing  business  in  Pennsylvania;  People  v.  Hawkins,  106  Mich. 
483,  64  N.  W.  738,  statute  authorizing  foreign  manufacturing  corporation 
to  file  charter  in  Michigan,  held  not  to  prohibit  noncomplying  foreign  cor- 
poration from  doing  business  in  Michigan ;  Knox  v.  Bank  of  United  States, 
26  Mich.  656,  s.  c,  27  Miss.  67,  contract  by  foreign  corporation  for  higher 
rate  of  interest  than  its  charter  allowed  in  Pennsylvania,  held  not  usurious 
under  laws  of  Mississippi;  Frazier  v.  Willcox,  4  Rob.  (La.)  538,  Pennsyl- 
vania bank,  empowered  to  loan  money  and  take  security,  allowed  to  do  so 
in  Louisiana;  Christian  Union  v.  Yount,  101  U.  S.  356,  25  L.  Ed.  890,  sus- 
taining right  of  New  York  mission  corporation  to  take  conveyance  of  land 
in  Illinois;  White  v.  Keller,  68  Fed.  802,  30  U.  S.  App.  275,  aUowing 
foreign  ecclesiastical  corporation  to  take  devise  of  land  in  Mississippi, 
there  being  no  law  forbidding  it  at  time  of  devise. 

Distinguished  in  Dodge  v.  'Council  Bluffs,  57  Iowa,  564,  10  N.  W.  887, 
jtllowing  foreign  corporation  to  condemn  property  for  waterworks  under 
statute  authorizing  condemnation  proceedings  by  corporations  generally. 

Taxation  of  foreign  corporations — ^Discriminating  against  them.    Note, 
96  Am.  Dec.  841. 

xmder  laws  of  Peniisylyaiil%  by  wlUch  corporatioiui  maypnxeliase  real  estate 
subject  to  be  diverted  by  State  at  its  pleaaore,  xlgbt  of  New  York  corporation 
to  hold  land  in  Pennaylvania  can  be  questioiMd  only  by  State  by  proceedings 
for  a  forfeiture. 
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Approved  in  Kerfoot  v.  Farmers'  etc.  Bank,  218  U.  S.  287,  54  L.  Ed.  1043, 
31  Sap.  Ct.  14y  holding  deed  to  national  bank,  although  not  permitted  by 
law,  cannot  be  attacked  as  void  by  heir  of  grantor;  Brigham  v.  Peter  Bent 
Brigham  Hospital,  134  Fed.  527,  67  C.  C.  A.  393,  where  State  has  waived 
right  to  enforce  limitation  on  amount  of  property  which  charitable  cor- 
poration may  hold,  by  creating  particular  corporation  with  enlarged  ca- 
pacity, power  of  corporation  cannot  be  collaterally  attacked;  Lehman  v. 
State,  45  Ind.  App.  336,  88  N.  E.  368,  holding  that  under  laws  of  Indiana 
aliens  are  not  permitted  to  hold  real  estate,  and,  consistent  with  Swiss 
treaty,  have  limited  time  in  which  they  may  transfer  same;  Omnium  In- 
vestment Co.  V.  North  American  Trust  Co.,  65  Kan.  55,  68  Pac.  1090,  hold- 
ing under  Laws  1891,  c.  3,  relative  to  powers  of  corporations  to  hold  real 
estate,  State  alone  can  insist  upon  forfeiture  of  realty  to  State;  Southern 
Lnmber  Co.  v.  Holt,  129  La.  277,  55  South.  988,  want  of  corporation's  char- 
ter power  to  take  assignment  of  cause  of  action  is  no  defense  to  action  to 
enforce  claim  so  purchased;  Hubbard  v.  Worcester  Art  Museum,  194  Mass. 
286, 10  Ann.  Gas.  1025,  9  L.  B.  A.  (N.  8.)  689,  80  N.  E.  492,  holding  where 
amouit  was  in  excess  of  sum  allowed  charitable  corporations  to  hold,  it  was 
valid  against  all  but  State,  and  was  validated  by  subsequent  enactment; 
Wyatt  v.  Ponca  City  Land  etc.  Co.,  14  Okl.  213,  68  L.  B.  A.  810,  78  Pac.  192, 
when  foreign  corporation  seeks  to  acquire  title  to  property  vested  in  in- 
dividual, such  individual  may,  under  Oklahoma  statute,  deny  its  corporate 
existence  as  to  defense  to  right  of  recovery;  Thornton  v.  Nat.  Exch.  Bank, 
71  Mo.  229,  mortgagor  cannot  set  up  bank's  inability  to  take  realty  as 
security  in  action  to  foreclose;  National  Bank  v.  Matthews,  98  U.  S.  628, 
25  L.  Ed.  190,  holding  that  bank,  forbidden  by  its  charter  to  loan  on  realty, 
could  enforce  mortgage,  unless  its  right  to  do  so  was  questioned  by  State ; 
Jones  V.  Habersham,  107  U.  S.  188,  27  L.  Ed.  406,  2  Sup.  Ct.  348,  denying 
right  of  heir  at  law  to  attack  devise  because  it  gave  corpora^n  greater 
income  than  charter  permitted ;  Hickory  Farm  Oil  Co.  v.  Buffalo  etc.  R.  B. 
Co.,  32  Fed.  23,  holding  New  York  corporation's  title  to  land  in  Pennsyl- 
vania, valid  until  forfeiture  by  State ;  Chattanooga  etc.  R.  R.  .Co.  v.  Evans, 
66  Fed.  816,  31  U.  S.  App.  432,  refusing  to  declare  deed,  between  two 
Georgia  corporations,  of  property  in  Tennessee,  invalid  under  Tennessee 
statute  at  instance  of  private  >party;  Miller  v.  Lerch,  1  Wall.  Jr.  216,  Fed. 
Cas.  9579,  holding  that  devise  giving  corporation  greater  income  than  its 
charter  permitted  would  be  invalid  only  on  proceedings  by  State ;  Farwell 
V.  Wolf,  96  Wis.  14,  65  Am.  8t.  Rep.  28,  37  L.  R.  A.  140,  70  N.  W.  290, 
holding,  in  action  by  dry  goods  corporation  on  assigned  claims  for  dam- 
ages for  fraud,  defendant  cannot  question  plaintiff's  authority  to  receive 
assignments;  Russell  v.  Railway  Co.,  68  Tex.  652,  6  S.  W.  690,  refusing, 
in  suit  to  remove  cloud  from  title,  to  consider  right  of  corporation  to  hold 
land  under  terms  of  its  charter;  Mallett  v.  Simpson,  94  N.  C.  41,  55  Am. 
Bep.  596,  defendant  in  action  to  recover  land  not  permitted  to  set  up  cor- 
poration's incompetency  under  its  charter;  Farrington  v.  Putnam,  90  Me. 
435,  3ff  L.  R.  A.  851,  37  Atl.  663,  devise  to  charitable  institution  held  not 
subject  to  attack  by  heir  of  testator  because  increasing  corporation's  hold- 
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ings  beyond  amount  fixed  by  charter;  Hall  v.  Bank,  145  Mo.  425,  46  8.  W. 
1002,  holding  heir  of  grantor  cannot  attack  conveyance  to  national  bank 
because  of  its  want  of  power  to  hold  real  estate;  Fayette  Land  Co.  v. 
Louisville  R.  Co.,  93  Va.  289,  24  S.  E.  1020,  holding  conveyance  by  cor- 
poration holding  land  in  excess  of  amount  permitted  by  its  charter,  passed 
title  to  grantee;  in  elaborate  note  in  94  Am.  Dec.  382,  on  point  that  right 
of  corporation  to  hold  more  laud  than  authorized  is  defeasible  by  State 
alone ;  Qifford  v.  Livingston,  2  Denio,  395,  defining  "corporation." 

Distinguished  in  West  Virginia  Pulp  &  Paper  Co.  v.  Miller,  176  Fed.  293, 
100  C.  C.  A.  176,  holding  rule  not  applicable  as  the  matter  in  dispute  was 
not  devise  of  land  but  bequest  of  personalty;  Wunderle  v.  Wunderle,  144 
111.  64, 19  L.  R.  A.  89,  33  N.  E.  200,  holding  that  under  Illinois  statute  cer- 
tain aliens  could  not  take  even  defeasible  title  to  land;  Matter  of  McGraw, 
111  N.  T.  98,  99,  100,  2  L.  R.  A.  393,  394,  19  N.  E.  249,  250,  holding  that 
bequest  to  Cornell  University,  void,  because  increasing  its  holdings  beyond 
amount  fixed  by  charter,  could  be  attacked  by  heir  of  testator. 

Who  may  take  advantage  of  statute  rendering  foreign  corporation  in- 
capable of  taking  title.    Note,  33  L.  B.  A.  (N.  S.)  357. 

Right  of  foreign  corporations  to  own  real  estate.  Note,  24  L.  S.  A. 
322,  330. 

Miscellaneous.  Cited  in  McCoy  v.  Houck,  180  Ind.  643,  99  N.  £.  100, 
construing  words  "take  and  hold"  in  will  creating  trust. 

14  Pet.  133-140,  10  L.  Ed.  387,  PBESTON  Y.  EEENE. 

Not  cited. 

14  Pet  141-146,  10  Ii.^  Ed.  381,  BANK  OF  ALEXANDBIA  Y.  DTEB 

Oountlet  of  Washington  and  Alexandria^  constitatlng  territory  of  Ooltiinbla, 
are,  for  purposes  of  statute  of  limitations,  parts  of  one  territorial  government* 
and  one  county  Is  not,  "beyond  the  seas'*  as  to  other. 

Qualified  in  Metropolitan  R.  R.  Co.  v.  District  of  Columbia,  132  U.  S. 
9,  33  L.  Ed.  234,  10  Sup.  Ct.  22,  holding  District  of  Columbia  a  munieipal 
corporation  with  capacity  to  sue  and  be  sued. 

Distinguished  in  Rhodes  v.  Bell,  2  How.  405,  11  L.  Ed.  317,  holding  slave 
brought  into  Washington  county,  District  of  Columbia,  free,  Washin^on 
county  being  formed  by  law  of  Maryland,  Alexandria  county,  District  of 
Columbia,  by  law  of  Virginia. 

The  words,  ''beyond  the  seas"  In  the  statute  of  limitations  aM  equlYalent 
to  the  words,  "heyond  the  Jurisdiction." 

Cited  in  Field  v.  Dickinson,  3  Ark.  415,  36  Am.  Dec.  460,  holding  that 
under  statute  of  limitations  exempting  persons  "beyond  the  seas"  from  its 
operation,  action  by  resident  of  another  State  was  not  barred;  Hatch  v. 
Spofford,  24  Conn.  441,  holding  that  statute  of  limitation^  would  not  ran 
in  nonresident  defendant's  favor  while  residing  in  New  York  on  cause  of 
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action  arising  in  New  York,  plaintiff  being  resident  of  Connecticut;  Keech 

r.  Enriquez,  28  Fla.  610,  10  South.  92,  construing  words  ''beyond  the  seas" 

as  eqaiTalent  to  "beyond  the  limits  of  the  State" ;  Stephenson  v.  Doe,  8 

Blatchf.  515,  46  Am.  Dec.  495,  holding  adverse  possession  cannot    arise 

against  nonresident  under  statute  exempting  persons  "beyond  the  seas"; 

Galnsha  v.  Cobleigh,  13  N.  H.  87,  statute  limiting  time  for  bringing  writs 

of  error  construed  to  exempt  persons  without  the  state;  Paine  v.  Drew, 

44  N.  H.  314,  holding  that  exemption  in  statute  of  limitations  applies  to 

defendant  who  never  resided  in  the  State;  State  v.  Johnson,  12  Minn.  479, 

93  Am.  Dec.  244,  holding  interpretation  of  phrase,  "beyond  seas"  not  necea- 

saiy,  where  defendant  charged  with  bigamy  knew  first  vnfe  to  be  living. 

Distinguished  in  Davie  v.  Briggs,  97  U.  S.  637,  24  L.  Ed.  1089,  adopting 
North  Carolina  Supreme  Court's  construction  of  words,  "beyond  the  seas" 
in  the  statute  of  limitations  to  mean,  "without  the  United  States." 

Denied  in  Darling  v.  Meachum,  2  G.  Greene,  604,  holding  plaintiff  on 
promissory  note,  resident  of  another  State,  not  "beyond  seas." 

Meaning  of  "beyond  seas."    Note,  13  Am.  Dec.  7S3. 
What  constitutes  absence  from  State  to  stop  limitations. «  Note,  83 
Am.  Dec  645. 

Miscellaneous.  Cited  in  Woodbury  v.  District  of  Columbia,  8  Mackey 
(D.  C),  166,  holding  judgment  of  Supreme  Court  of  District  of  Columbia 
in  action  sounding  in  tort  bears  interest  at  rate  of  eight  per  cent;  Brown 
V.  Bicknell,  1  Pinn.  229,  39  Am.  Dec.  299,  holding  the  statute  of  limitations 
is  a  plea  to  the  remedy. 

14  Pet  147-155,  10  lb  Ed.  393^  WALDEN  Y.  OSAia. 

AmeiidmentB  by  leave  of  court  need  not  be  interlined  la  the  declaration 
^vliere  tbey  are  specific  and  are  entered  on  the  court  records. 

Cited  in  Alabama  etc.  R.  R.  Co.  v.  Jones,  7  Bank.  Reg.  171,  1  Fed.  Cas. 
282,  holding  record  of  bankruptcy  court  conclusive  on  question  of  when 
petition  was  filed;  Taylor  v.  Carpenter,  2  Wood.  &  M.  4,  Fed.  Cas.  13,785, 
holding  certified  copy  of  judgment  of  court  of  another  State  proper  evi- 
dence of  judgment ;  Color  v.  Board  of  Commrs.,  6  N.  M.  116,  27  Pac.  624, 
holding  attorneys'  stipulation  that  declaration  stand  amended  to  include 
larger  sum  was  valid  without  interlining  stipulation. 

On  demurrer  to  writ  of  scire  facias  to  revive  Judgment  in  ejectment, 
mudial'B  return  that  defendants  are  dead,  though  spread  on  record,  is  not 
conclittive  on  plaintiffs,  hut  is  matter  properly  triable  by  plea  in  abatement. 

Approved  in  Driggers  v.  United  States,  21  Okl.  77,  1  Okl.  Cr.  184,  129 
Am.  St  Bep.  823,  17  Ann.  Oaa.  66,  95  Pac.  618,  holding  proof  of  return 
of  officer  on  subpoenal  that  witness  is  dead  is  insufficient  to  establish  this 
faet. 
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After  Judgment  parties  are  before  conrt  for  purpose  of  giving  effect  to  It 
without  service  of  process;  court  may,  after  Judgment  In  ejectment,  allow 
amendment  extending  demise  laid  in  declaration  without  notice  or  senrloe  on 
defendants. 

Approved  in  Hartley  v.  Lapidus  &  Holub  Co.,  216  Fed.  96,  132  C.  C.  A. 
336,  holding  permission  to  file  reply  after  trial  commenced,  or  striking*  out 
of  reply,  is  within  sound  discretion  of  Federal  court ;  Karriek  v.  Wetmore, 
25  App.  D.  C.  427,  refusing  to  recognize  validity  of  judgment  of  Massa- 
chusetts court  entered  without  notice;  Griggs  v.  Hanson,  86  Kan.  637, 
Ann.  Obs.  19180,  242,  52  L.  B.  A.  (N.  S.)  1161,  121  Pac.  1095,  holding  no 
notice  is  required  to  defendant  of  hearing  of  his  appeal,  and  even  if  one 
was  required  by  statute,  failure  to  give  it  would  be  mere  irregularity; 
Selders  v.  Boyle,  5  Kan.  App.  455,  49  Pac.  321,  holding  where  clerk  has 
failed  to  immediately  enter  judgment  upon  journal  for  amount  of  verdict, 
he  may  thereafter  do  so  without  notice  to  defendants ;  Maitland  v.  GKbson, 
79  Fed.  138,  holding  defendant,  in  bill  to  subject  his  property  to  sale,  to 
satisfy  a  judgment  against  his  property,  was  before  the  court  without  sub- 
poena; Union  Trust  Co.  v.  Bockford  etc.  R.  Co.,  6  Biss.  199,  Fed.  Cas. 
14,401,  holding  court  has  power  to  set  aside  judgment  of  dismissal  before 
term  expired,  though  another  suit  begun  in  another  court;  Leigh  v.  Smith, 
5  Ala.  586,  holding  that  after  judgment  against  defendant  at  one  term, 
it  may  be  rendered  against  garnishee  at  subsequent  term,  without  notice; 
Wilkerson  v.  Branham,  5  Ala.  609,  holding  court  may,  after  judgment,  allow 
declaration  to  be  substituted  in  place  of  lost  original,  without  notice;  Doe 
V.  Litherberry,  4  McLean,  446,  Fed.  Cas.  13,251,  holding  entry  of  appoint- 
ment of  guardian  long  after  it  was  made,  without  notice  and  nunc  pro 
tunc,  not  void;  Selders  v.  Boyle,  5  Kan.  App.  455,  49  Pac.  321,  holding 
court  had  jurisdiction  to  order  amount  of  verdict  entered  without  notice 
to  parties. 

Distinguished  in  Bank  of  United  States  v.  Moss,  6  How.  39,  12  L«  £d. 
285,  holding  court  incompetent  to  strike  out  judgment  rendered  at  previous 
term  for  want  of  jurisdiction;  Lavin  v.  Emigrant  etc.  Sav.  Bank,  18  Blatchf. 
25,  1  Fed.  664,  holding  creditor  not  bound  by  payment  to  hi^  administrator 
appointed  under  local  statute  on  presumption  of  death,  from  absence; 
Boykin  v.  Rain,  28  Ala.  342,  65  Am.  Dec.  353,  holding  decree  in  fore- 
closure not  binding  on  married  woman  whose  husband  was  not  served  and 
who  does  not  appear;  Troyee  v.  Wood,  96  Mo.  480,  9  Am.  St.  Rep.  368. 
10  S.  W.  43,  holding  tax  sale  under  execution,  where  notice  by  publication 
directed  against  defendant  by  wrong  name,  a  nullity;  .Penobscot  R.  R. 
Co.  V.  Weekfl,  52  Me.  463,  holding  judgment  in  suit  in  which  defendant  not 
served,  a  nullity ;  Comer  v.  Jackson,  50  Ala.  385,  holding  service  on  Sunday 
irregular,  but  does  not  render  judgment  void;  Jones  v.  Knox,  50  Ala.  370, 
holding,  in  absence  of  proof  of  fraud,  creditor  of  discharged  bankrupt  eon- 
olusively  presumed  to  have  had  notice  of  bankruptcy  proceedings. 

Scire  facias  to  revive  judgment.    Note,  94  Am*  Dec  227|  233. 
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Right  to  issne  ezeeution  after  death  of  judgment  of  debt.    Note/ Ann. 
Gas.  1912D,  1047. 

Effect  of  death  after  judgment  on  remedy  by  execution.    Note,  61 
L.  R.  A.  864,  375. 

Miscellaneous.  Cited  in  Lyon  ▼.  Ford,  7  App.  D.  C.  320,  holding  decision 
of  trial  court,  tried  without  jury,  of  issue  of  nul  tiel  record  in  proceedings 
upon  scire  facias  to  revive  judgment,  cannot  be  reviewed  on  appeal  unless 
bill  of  exceptions  had  been  duly  taken  setting  forth  evidence  and  ruling; 
Clapp  y.  Houg,  12  N.  D.  606,  102  Am.  St  Rep.  589,  65  L.  R.  A.  757,  98 
N.  W.  712,  holding  void  Rev.  Codes,  §  6325,  subd.  2,  providing  for  appoint- 
ment of  special  administrators,  as  applied  to  property  of  living  person; 
Cmger  v.  Daniel,  McMoll.  Eq.  194,  differentiating  facts  of  case  from  facts 
of  main  case. 

14  Pet.  166-165,  10  Ii.  Ed.  S98,  WAU>EK  Y.  BODLET. 

Amendments  whl^  change  the  character  of  the  pleadings  so  as  to  present 
sobstantiaUy  a  new  case  should  not  be  admitted  after  the  cause  is  set,  much  less 
after  it  has  been  heard. 

Approved  in  Southern  Ry.  Co.  v.  North  Carolina  Corp.  Commission,  105 
Fed.  271,  refusing  amendment  to  answer  after  time  for  taking  testimony 
by  complainant  has  expired,  the  purpose  of  which  is  to  make  certain  dis- 
puted construction  of  original  answer;  Ratliff  v.  Sommers,  55  W.  Va.  37, 
46  S.  E.  715,  permitting  amendment  to  answer  to  bill  for  specific  perform- 
ance; Snead  v.  McCoull,  12  How.  422,  13  K  Ed.  1049,  refusing  to  allow 
supplemental  bill  after  cause  submitted;  Page  v.  Holmes  Burglar  Alarm 
Tel.  Co.,  18  Blatchf .  121,  2  Fed.  333,  denying  rehearing  on  ground  of  newly 
discovered  evidence  in  absence  of  showing  that  it  could  not  be  procured 
at  trial;  Hicks  v.  Ferdinand,  22  Blatchf.  123,  20  Fed.  Ill,  refusing  rehear* 
ing  and  amendment  to  answer  for  purpose  of  proving  "prior  use"  in  patent 
mi]  Lockwood  v.  Cleveland,  20  Fed.  166,  ruling  similarly;  Spill  v.  Celluloid 
Mfg.  Co.,  22  Blatchf.  459,  22  Fed.  96,  refusing  leave  to  file  supplemental  bill 
in  review  on  ground  of  newly  discovered  evidence ;  Hicks  v.  Otto,  85  Fed. 
728,  denying  rehearing  and  petition  to  amend  answer  for  newly  discovered 
evidence  after  decree;  India  etc.  Co.  v.  Phelps,  8  Blatchf.  87,  Fed.  Cas. 
7025,  refusing  leave  to  amend  answer  setting  up  new  defense  after  decree  in 
infringement  suit;  Fields  v.  Maloney,  78  Mo.  174,  reversing  judgment  ren- 
dered on  an  amended  petition  in  ejectment,  changing  venue  of  action  after 
petition  in  partition;  National  Bank  v.  Smith,  17  R.  I.  263,  denying  motion 
to  amend  bill  to  obtain  accounting  from  trustees,  by  bill  to  have  creditors' 
c/aims  declared  first  liens. 

^tingnished  in  Clark  v.  Society,  46  N.  H.  273,  allowing  plaintiff  to 
^Biend  his  bill  to  conform  to  findings  of  jury. 

^^at  amendments  to  pleadings  are  not  admissible  because  th^  change 
tb%  cause  of  action.    Note,  51  Am.  St  Bep.  414,  415» 
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"Wliere  one  bill  is  dismissed  for  want  of  Jurisdiction,  and  another  txill  Is 
dismissed  by  complainant  in  clerk's  office,  neither  is  bar  to  third  bill  havliiK 
same  object  in  -view. 

Approved  in  Baker  v.  Cnmmings,  181  U.  S.  125,  45  L.  Ed.  780,  21  Sup. 
Ct.  581,  general  dismissal  on  merits,  of  bill  in  equity,  not  made  condition- 
ally  or  without  prejudice,  is  no  bar  to  use  of  cause  of  action  there  involved 
as  setoff  in  subsequent  action  at  law  between  same  parties ;  Ex  parte  Lounge 
June,  160  Fed.  259,  holding  where  prisoner  held  for  deportation  was  "dis- 
charged on  consent  of  assistant  United  States  attorney,"  it  would  not 
bar  subsequent  arrest  for  unlawful  «ntry;  Standiford  v.  Thompson,  135 
Fed.  997,  68  C.  C.  A.  425,  applying  rule  to  option  to  purchase  coal  lands 
where  first  payment  not  made  until  several  months  after  time  specified; 
Bunker  Hill  etc.  Co.  v.  Shoshone  Min.  Co.,  109  Fed.  507,  holding  dismissal 
for  want  of  jurisdiction  is  no  bar  to  another  action;  City  of  Pocatello  v. 
Murray,  21  Idaho,  193,  120  Pac.  816,  where  case  was  dismissed  on  ground 
of  want  of  jurisdiction  to  hear  and  determine  matter  involved,  any  finding* 
of  court  with  reference  to  matter  pleaded  cannot  become  res  adjudieata; 
Pittsburgh  etc.  Ry.  Co.  v.  Bemis,  64  Ohio  St.  32,  59  N.  E.  746,  holding: 
that  where  suit  is  dismissed  for  want  of  jurisdiction,  plaintiff  may  com* 
mence  new  action  though  since  commencing  of  first  suit  limitations  has 
run;  Hughes  v.  United  States,  4  Wall.  237,  18  K  Ed.  805,  holding  judg- 
ments not  involving  merits  of  case,  no  bar  to  suit  to  vacate  patent;  Smith 
V.  McNeal,  109  U,  S.  4^9,  27  L.  Ed.  987,  3  Sup.  Ct.  320,  holding  dismissal 
for  want  of  jurisdiction  no  bar  to  subsequent  action;  Badger  v.  Bad^er^ 
1  Cliff.  244,  Fed.  Cas.  717,  holding  record  of  dismissal  on  complainant's 
motion  of  former  bill  no  bar  to  subsequent  suit;  Smith  v.  Auld,  31  Kan. 
267,  1  Pac.  629,  holding  dismissal  as  to  claim  for  rents,  though  not  quali- 
fied by  words  "without  prejudice,"  no  bar  to  subsequent  action;  Burton  v. 
Burton,  58  Yt.  420,  5  Atl.  283,  holding  decree  dismissing  libel  for  divorce 
T^ithout  prejudice,  no  bar  to  libel  for  same  cause;  Taylor  v.  Matteson,  86 
Wis.  122,  56  N.  W.  832,  holding  judgmeA  dismissing  complaint  for  want 
of  proper  allegation,  no  bar  to  action  in  which  complaint  is  sufficient; 
Weigley  v.  Coffman,  144  Pa.  St.  499,  27  Am.  St,  Rep.  672,  22  Atl.  921, 
holding  erroneous  dismissal  of  bill  to  settle  partnership  accounts  for  want 
of  jurisdiction,  no  bar  to  subsequent  bill. 

Distinguished  in  Durant  v.  Essex  Co.,  7  Wall.  109,  19  L.  Ed.  156,  holding 
dismissal  of  bill  unqualified  by  words  "without  prejudice''  a  bar  to  farther 
litigation  between  parties;  Martin  v.  Evans,  85  Md.  13,  60  Am..  St.  Rep. 
296,  36  L.  R.  A.  220,  36  Atl.  260,  holding  unqualified  judgment  of  dismissal 
in  action  of  trover,  raised  presumption  that  merits  were  determined; 
Goodman  v.  Malcom,  5  Kan.  App.  297,  48  Pac.  443,  holding  decree  dis- 
missing partition  bill  generally,  a  bar  to  claim  on  title  asserted  in  bill 
for  partition. 

What  facts  are  not  res  adjudieata  though  apparently  found  by  court. 
Note^  96  Am.  Dec  778. 
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Judgment  or  decree  on  merits  rendered  on  demurrer  as  constituting 
former  adjudication.    Note,  Ann.  Gas.  1913A,  643. 

Relation  of  landlord  and  tenant  1b  that  of  trustee  and  cestui  que  trust  as 
regards  title,  but  where  tenant  disclaims  tenure  and  claims  fee  as  purcbaser  of 
idTenary  title,  of  wMcIi  landlord  has  notice,  relation  ceases,  tenant  becomes 
trespasser  wbo  may  be  turned  out  of  possession,  and  may  dispute  bis  land- 
lord's title. 

Approved  in  McFarlane  v.  Kirby,  28  App.  D.  C.  396,  tenant  who  has 
failed  to  pay  rent  cannot  dispute  landlord's  title  under  plea  of  title  in  him- 
self or  another ;  Goodman  v.  Malcom,  6  Kan.  App.  297,  48  Pac.  443,  holding 
if  tenant  repudiates  landlord's  title  and  asserts  one  in  himself,  it  entitles 
landlord  to  action  to  recover  land;  Smythe  v.  Henry,  41  Fed.  709,  holding 
landlord  seeking  to  ripen  his  color  of  title  into  valid  title  by  continuous 
possession  cannot  avail  himself  of  possession  of  disclaiming  tenant;  Swan 
v.  Thayer,  36  W.  Va.  52, 14  S.  E.  426,  holding  possession,  of  tenant,  taking 
a  deed  from  another  with  notice  to  landlord,  and  of  tenant's  alienee,  for 
period  fized  by  statute  of  limitations,  barred  landlord's  rights;  Goodman 
V.  Malcom,  6  Kan.  App.  297,  48  Pac.  443,  holding  that  remaindermen  under 
a  deed  could  not  impeach  it  so  far  as  the  life  estate  conveyed  thereby  was 
eoneemed;  Merrick  v.  Hutt,  16  Ark.  341,  342,  holding  purchaser  at  tax 
sale,  in  possession  as  purchaser  of  owner,  not  a  tenant,  but  vendee. 

Distinguished  in  Lockwood  v.  Carter  Oil  Co.,  73  W.  Va.  179,  62  L.  R.  A. 
(N.  8.)  765,  80  S.  E.  816,  holding  rule  not  applicable  as  relationship  of 
landlord  and  tenant  was  not  established. 

Estoppel  of  purchaser  under  executory  contract  of  sale  to  deny  his 
vendor's  title.    Note,  Ajul  Oaa.  19120,  404. 

Estoppel  of  tenant  to  deny  landlord's  title.    Note,  15  £.  B.  0.  305. 

Tenant's  right  to  acquire  title  not  inconsistent  with  landlord's  when 
tenancy  commenced.    Note,  53  L.  R.  A.  943. 

Necessity  for  color  of  title,  not  expressly  made  a  condition  by  statute, 
in  adverse  possession.    Note,  15  L.  R.  A.  (N.  S.)  1195. 

Court  of  equity  cannot  act  upon  case  not  fairly  made  out  by  bill  and  an- 
swer; but  means  of  reli9f  need  not  be  pointed  out,  but  will  be  awarded  with 
conditions)  tn  discretion  of  court,  and  may  be  beyond  speciflc  prayer  and  in 
accordance  witb  it. 

Approved  in  Waterman  v.  Canal-Louisiana  Bank  &  Trust  Co.,  215  U.  S. 
45, 54  L  Ed.  85,  30  Sup.  Ct.  10,  holding  although  bill  contains  some  prayers 
hi  relief  over  which  Federal  court  has  no  jurisdiction,  if  allegations  of 
bill  support  other  prayers  for  relief  within  jurisdiction,  court  will  grant 
them;  Cooper  v.  United  States,  220  Fed.  870,  136  C.  C.  A.  497,  holding  in 
salt  to  cancel  contract  for  purchase  of  land,  money  judgment  was  war- 
ranted under  prayer  for  general  relief ;  Central  Improvement  Co,  v.  Cam- 
bria Steel  Co.,  210  Fed.  700,  722,  127  C.  C.  A.  184,  holding  court  of  equity 
^  power  where  justice  may  thereby  be  done,  to  grant  litigant's  right  rem- 
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cdy,  although  they  have  sought  wrong  one;  Stevens  v.  Gladding,  17  How. 
455,  15  L.  Ed.  158,  granting  an  accounting  under  prayer  for  general  relief 
in  copyright  infringement  suit;  Wiggins  Ferry  Co.  v.  Ohio  &  M.  Ry.,  142 
U.  S.  414,  35  L.  Ed.  1062,  12  Sup.  Ct.  194,  holding  that  plaintiff's  incorrect 
theoiy  and  endeavor  to  recover  as  landlord  for  use  of  premises  would 
not  prevent  Supreme  Court  from  awarding  relief  to  which  plaintiff  entitled; 
In  re  Miley,  187  Fed.  181,  arguendo. 

14  Pet.  166-169,  10  L.  Ed.  402,  EDMONDfl  Y.  GSEN8HAW. 

An  execntor  is  liable  to  cestuis  que  trust  to  full  extent  of  funds  he  receiyei, 
and  cannot  exonerate  himself  hy  paying  them  over  to  coexecutor  and  removing 
from  State. 

Approved  in  Klatt  v.  Kenthan,  185  Mo.  App.  309, 170  S.  ,W.  375,  holding 
trustee  who  permitted  cotrustee,  who  afterward  became  bankrupt,  to  invest 
funds,  was  liable  to  cestui  que  trust  for  amount  of  loss ;  Stewart  ▼.  Conner, 
9  Ala.  814,  holding  executor  liable  for  funds  receipted  for  hy  him  though 
received  by  coexecutor;  Whitfield  v.  Woolf,  51  Ala.  207,  refusing  to  allow 
executor  to  resign  and  exonerate  himself  under  statute,  where  he  was 
guilty  of  devastavit ;  Knight  v.  Haynie,  74  Ala.  546,  holding  executor  liable, 
for  credits  paid  by  him  as  administrator  of  debtor's  estate,  to  his  co- 
executory  In  re  Osbom,  87  Cal.  4,  9,  11  L.  R.  A.  265,  266,  25  Pac.  158, 
160,  holding  nonacting  executor  liable  from  loss  to  estate  by  insolvency  of 
coexecutor;  Ames  v.  Armstrong,  106  Mass.  18,  holding  executor,  giving 
bond  voluntarily,  liable  for  coexecutor's  embezzlement,  to  extent  of  prop- 
erty inventoried. 

Distinguished  in  Hall  v.  Carter,  8  Ga.  406,  holding  executor  not  liahle 
for  devastavit  of  coexecutor,  in  which  he  did  not  participate. 

Liability  for  coexecutor's  devastavit.    Note,  11  Am.  Dec.  889. 

Release  of  debt  by  executor.    Note,  14  Am.  Dec.  158. 

Liability  of  executor  for  acts  of  coexecutor.    Note,  42  Am.  Dec.  292. 

Authority  of  one  of  several  executors  or  administrators.    Note,  127 

Am.  St.  Rep.  381,  383. 
Coexecutor's  liability  for  default  of  one  permitted  to  manage  estate. 

Note,  11  L.  R.  A.  (N.  S.)  312,  313. 

Coexecutors  are  not  liahle  to  each  other  and  each  has  eq.tial  lights  and 
liabilities  and  may  receive  the  debts  due  to  the  estate  and  discharge  the  debtors. 
Cited  in  King  v.  Shackleford,  6  Ala.  426,  dismissing  executor's  bill  to 
compel  nonresident  executor  to  turn  over  assets  of  estate;  Chandler  v. 
Shehan,  7  Ala.  255,  holding  executor's  note  to  estate  not  enforceable  at 
suit  of  estate  against  surety  on  the  note;  Hampton  v.  Shehan,  7  Ala.  298, 
an  executor  may  lawfully  take  a  note  with  surety  from  coexecutor  par- 
chasing  property  of  estate ;  Glasgow  v.  Lipse,  117  U.  S.  335,  29  L.  Ed.  903, 
6  Sup.  Ct.  760,  holding  executor  hound  by  act  of  coexecutor  in  accepting 
payment  of  hond  in  Confederate  money ;  Hall  v.  Carter,  8  Ga.  405,  holding 
executor  not  liable  for  devastavit  hy  his  coexecutor  over  assets  received 
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by  the  latter;  MeEim  v.  Aulbach,  130  Mass.  482,  89  Am.  Rep.  471,  holding 
oxeentor  not  liable  for  release  of  mortgage  signed  by  him,  where  co- 
executor  received  money;  McDonald  v.  Hanna,  100  Mich.  416,  59  N.  W.' 
172,  executor  taking  estate  subject  to  remarriage  of  testator's  widow  not 
liable  for  widow's  devastavit;  Beall  v.  Hilliary,  1  Md.  190,  54  Am.  Dec. 
650,  refusing  to  permit  one  executor  to  sue  another  for  debt  due  estate; 
Id  re  Sanderson,  74  Cal.  214,  15  Pac.  762,  holding  release  of  executor  did 
not  release  coexecutor  from  liability  for  allowing  note  to  outlaw. 

Right  of  client  or  nonresident  to  act  as  educator  or  administrator. 
Note,  3  Ann.  Gas.  991. 

Nonresident's   right  to   act   as   executor   or   administrator.    Note,  1 
L.  R.  A.  (N.  S.)  344. 

Miscellaneous.  Cited  in  Ex  parte  Crenshaw,  15  Pet.  123,  10  L.  Ed.  683, 
annulling  judgment  and  revoking  mandate  because  appellee  not  served 
with  citation  on  appeal ;  Newman  v.  MoUahan,  10  W.  Va.  502,  refusing  to 
set  aside  judgment  rendered  at  a  previous  term. 

14  Pet  170-171, 10  Ii.  Ed.  404,  KEENE  ▼.  WHTTAKEB. 

A  Spanidi  grant  of  land,  previously  ceded  by  treaty  to  tbe  United  States, 
is  Invalid. 

Cited  in  Doe  v.  Files,  3  Ala.  50,  holding  Spanish  grant  made  in  1802  of 
lands  ceded  by  the  treaty  of  Paris,  void ;  Abbott  v.  Doe,  5  Ala.  396,  holding 
that  title  by  United  States  patent  dated  1821,  would  prevail  over  a  con- 
cession granted  in  1806  and  subsequent  to  the  treaty  of  St.  Ildefonso. 

14  Pet  172-177,  10  K  Ed.  405,  TAYLOB  V.  IiONGWOBTH. 

By  general  appearance  in  Circuit  Court  action,  defendant  necessarily  waives 
any  objection  to  suit  founded  on  his  residence  in  anotber  district  and  cannot 
raise  sudi  objection  on  supplemental  proceedings. 

Approved  in  Matter  of  Moore,  209  U.  S.  505, 14  Ann.  Gas.  1164,  52  L.  Ed. 
911,  28  Sup.  Ct.  585,  706,  holding  either  party  may  waive  objections  that 
ease  was  not  brought  in  or  removed  to  particular  court  provided  by  statute ; 
Newman  v.  Schwerin,  61  Fed.  871,  holding  motion  to  remand  cannot  be 
made  for  first  time  on  appeal  on  ground  that  petition  for  removal  was  not 
filed  after  filing  of  demurrer  in  State  court;  French  v.  Hay,  22  Wall.  245, 
22  L.  Ed.  856,  holding  objection  to  removal  too  late  where  made  three 
years  after  removal  and  after  testimony  taken;  Martin  v.  Baltimore  etc. 
R.  R.  Co.,  151  U.  S.  688,  689,  88  L.  Ed.  817,  14  Sup.  Gt.  539,  holding  objec- 
tion to  removal  waived  where  not  taken  until  after  proceeding  to  trial; 
Wheeler  v.  Cobb,  75  N.  C.  25,  holding  defective  service  by  publication 
waived  by  general  api>earance. 

Distinguished  in  Curtis  v.  Howard,  33  Fla.  259,  14  South.  815,  holding 
that  general  appearance  by  plea  in  abatement  was  not  waiver  of  right  to 
be  sued  in  county  of  residence. 
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Under  contract  to  convey  Uuul,  according  to  general  mle  in  TTaited  Statee, 
it  is  vendor's  duty  to  prepare  and  tender  conveyance,  not  that  of  vendee. 

Approved  in  Blanton  v.  Kentucky  Distilleries  &  Warehouse  Co.,  120  Fed. 
347,  holding  vendor  need  not  tender  deed  as  condition  precedent  to  specific 
performance  where  contract  provided  that  purchaser  furnish  forms  for 
deed ;  Williams  v.  Renza,  4  Alaska,  170,  holding  vendor  in  contract  to  con- 
vey upon  payment  of  purchase  price  oaimot  declare  forfeiture  for  failure 
to  pay  as  long  as  he  is  unable  to  perform  by  tendering  title;  Dudley  v. 
Hayward,  11  Fed.  546,  refusing  specific  performance  where  mortgagor 
failed  to  tender  mortgage  for  purchase  price;  Cooper  v.  Brown,  2  McLean, 
600,  Fed.  Cas.  3191,  refusing  specific  performance  where  vendor  demanded, 
instead  of  offering,  a  deed;  Sons  of  Temperance  v.  Brown,  9  Minn.  165, 
overruling  demurrer  setting  up  that  purchaser  failed  to  tender  deed  for 
execution;  Doyle  v.  Haihis,  11  R.  1.  541,  holding  vendee  not  required  to 
tender  deed. 

WHen  time  considered  of  essence  of  contract  of  sale  and  opeciflc  perform- 
ance thereof. 

Approved  in  General  Electric  Ry.  Co.  v.  Chicago  etc.  Ry.  Co.,  98  Fed. 
907,  and  Mahon  v.  Leech,  11  N.  D.  189,  90  N.  W.  810,  both  following  rule; 
Rexford  v.  Southern  Woodland  Co.,  208  Fed.  308,  309,  specific  perform- 
ance of  contract  to  convey  land  refused  where  contract  was  mere  option 
and  vendee  failed  to  pay  installments  and  taxes;  Gaines  v.  Chew,  167  Fed. 
635,  holding  time  is  essence  of  any  option  and  more  especially  does  it 
apply  where  property  is  of  speculative  value,  such  as  undeveloped  mine; 
Henderson  v.  McFadden,  112  Fed.  395,  holding  where  time  appears  to  be 
of  essence  of  contract  it  will  be  held  condition  precedent;  Prairie  Dev.  Co. 
V.  Leiberg,  15  Idaho,  395,  98  Pac.  622,  holding  where  time  is  of  essence  of 
contract,  vendor  not  required  to  notify  vendee  of  former's  intention  to 
declare  forfeiture  unless  payments  be  made;  Durant  v.  Comegys,  3  Idaho, 
212,  213,  28  Pac.  428,  applying  rule  to  contract  for  sale  of  mining  property; 
Ranck  v.  Wickwire,  255  Mo.  59,  164  S.  W.  465,  holding  time  is  of  essence 
of  contract  to  exchange  realty  and  to  furnish  respective  abstracts  as  soon 
as  they  can  be  brought  down  to  date;  Gamble  v.  Hanchett,  34  Nev.  432, 
126  Pac.  135,  applying  doctrine  of  laches  where  person  claimed  equitable 
intent  in  mining  property  under  options  after  it  has  been  made  immensely 
valuable  by  efforts  of  others;  Agens  v.  Koch,  74  N.  J.  Eq.  534,  70  All. 
350,  holding  while  contract  did  not  make  time  of  the  essence  of  it,  con- 
sidering its  terms  with  other  facts  stated,  time  was  of  essence ;  Early  Times 
Distil.  Co.  V.  Zeiger,  11  N.  M.  234,  67  Pac.  737,  under  Laws  1889,  c.  67, 
§§1,  2,  relating  to  assignments  for  benefit  of  creditors,  action  by  creditor 
to  compel  transfer  to  inure  to  benefit  of  all  creditors  must  be  filed  within 
six  months  after  transfer;  McClure  v.  Leaycraft,  183  N.  Y.  43,  75  N.  E. 
963,  where  object  of  covenant  against  erection  of  certain  kinds  of  build- 
ings on  land  had  been  defeated  by  erection,  in  immediate  neighborhood  of 
buildings  covenanted  against,  erection  of  such  buildings  on  such  land  will 
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^ot  fce  enjoined  j  Hunter  v.  Coe,  12  .N.  D.  612,  97  N.  W.  871,  one  buying 
tBalty  with  notice  of  outstanding  contract  of  sale  may  in  specific  perform- 
ance be  required  to  pay  to  first  vendee,  from  unpaid  purchase  money, 
sufficient  sum  to  reimburse  latter  for  payments  made  to  vendor;  McQuary 
V.  Missouri  Land  Co.,  230  Mo.  362,  130  S.  W.  340,  and  Kiefer  v.  Carter 
Contracting  etc.    Co.,  59  Wash.  Ill,  109  Pac.  333,  refusing  specific  per- 
formance where  time  was  of  essence  and  vendee  had  defaulted  in  first 
payment  showing  neither  excuse  nor  waiver  thereof;  Reed  v.  Sefton,  11 
CaL  App.  93,  103  Pac.  1097,  ai^uendo;  Ahl  v.  Johnson,  20  How.  621,  15 
L.  Ed.  1009,  decreeing  specific  performance  where  time  of  payment  elapsed 
before  tender  by  vendee;  Holgate  v.  Eaton,  116  U.  S.  40,  29  L.  Ed.  540, 
6  Sup.  Ct.  228,  dismissing  married  woman's  bill  for  specific  performance 
where  she  repudiated  contract  made  for  her  by  husband  for  two  years; 
Brown  v.  Guarantee  Trust  Co.,  128  U.  S.  414,  82  L.  Ed.  471,  9  Sup.  Ct.  131, 
decreeing  specific  performance,  delay  in  payment  not-  being  unreasonable ; 
Cheney  v.  Libby,  134  U.  S.  77,  S3  L.  Ed.  823,  10  Sup.  Ct.  501,  specific  per- 
formance decreed,  payment  not  being  made  within  stipulated  time,  but 
delay  induced  by  vendor's  conduct;  Dudley  v.  Hayward,  11  Fed.  546,  re- 
fusing specific  performance  where  vendee  failed  to  explain  delay  of  five 
years  in  paying  purchase  price;  Stewart  v.  Allen,  47  Fed.  403,  dismissing 
bill  for  specific  performance  where  vendee  failed  to  explain  delay  of  five 
mo&ths  in  making  first  payment;  Myers  v.  League,  62  Fed.  659,  23  U.  S. 
App.  401,  dismissing  bill  for  specific  performance,  value  of  land  having 
ehanged,  vendee  being  in  default  after  unsuccessful  applications  for  ex- 
tensions; Green  v.  Covillaud,  10  Cal.  324,  70  Am.  Dec.  729,  refusing  specific 
performance  where  vendee  failed  to  explain  delay  of  two  years  in  making 
payment;  Weber  v.  Marshall,  19  Cal.  459,  refusing  specific  performance 
where  vendee  failed  for  five  years  to  procure  appointment  of  referees  to 
fix  purchase  price,  though  vendor  not  damaged  by  delay;  Waterman  v. 
Banks,  144  U.  S.  403,  36  L.  Ed.  483,  12  Sup.  Ct.  648,  refusing  specific 
performance  of  agreement  to  convey  mining  property  within  twelve  months 
upon  demand,  demand  being  made  too  late;  Cooper  v.  Brown,  2  McLean, 
497,  Fed.  Cas.  3191,  refusing  specific  performance  where  plaintiff  was 
grossly  negligent  and  property  greatly  deteriorated;  Mason  v.  Wallace, 
3  McLean,  149,  Fed.  Cas.  9255,  decreeing  specific  performance  where  vendee 
was  in  possessiqn  and  made  valuable  improvements  though  payment  de- 
layed two  years;  Quinn  v.  Roath,  37  Conn.  26,  holding  right  to  specific 
performance  not  defeated  by  delay  of  one  day  in  making  first  payment; 
Dnrant  v.  Comegys,  2  Idaho,  944,  945,  28  Pac.  428,  refusing  specific  per- 
formance of  sale  of  mining  property  of  fluctuating  value,  because  pay- 
ments not  made  when  stipulated;  Bishop  v.  Newton,  20  111.  180,  decreeing 
specific  performance,  vendee  failing  to  make  payments  at  times  stipulated, 
but  vendor  not  ready  at  those  times  to  perform;  Shaw  v.  Livermore,  2 
G.  Greene,  342,  decreeing  specific  performance  where  vendee  performed 
principal  conditions  precedent  of  the  agreement;  Garretson  v.  Vanloon,  3 
.G.  Greene,  130,  54  Am.  Dec.  494,  refusing  specific  performance  where  time 
was  of  essence  and  vendee  failed  to  pay  at  stipulated  time  and  made  no 
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tender;  Young  v.  Daniels,  2  Iowa,  129,  63  Am.  Dec.  480,  decreeing  specific 
performance,  time  not  being  of  essence,  where  vendor  fails  to  elect  to  treat 
contract  ended  on  nonpayment  within  time  limited;  Davis  ▼.  Stevens,  3 
Iowa,  161,  refusing  specific  performance,  where  vendor  exercised  option 
to  cancel  contract,  note  for  purchase  price  not  being  paid  when  due; 
Thurston  v.  Arnold,  43  Iowa,  46,  refusing  specific  performance  where 
parol  evidence  proved  that  time  was  of  essence  and  vendee  failed  to  pay 
on  stipulated  day;  Green  v.  Jones,  76  Me.  570,  decreeing  specific  perform- 
ance, in  1882,  of  oral  contract  made  in  1862,  in  favor  of  vendee  in  posses- 
sion; Derrett  v.  Bowman,  61  Md.  528,  decreeing  specific  performance  in 
favor  of  vendee  offering  to  make  payment  when  due,  where  vendor  was 
not  ready  to  perform;  Haggerty  v.  Elyton  Land  Co.,  89  Ala.  432,  7  South. 
653,  refusing  specific  performance  where  vendee  failed  to  erect  improve- 
ments, named  as  chief  consideration  for  contract;  King  v.  Rnckman,  20 
N.  J.  Eq.  354,  refusing  specific  performance  where  extrinsic  evidence  estab- 
lished that  time  was  of  essence,  and  vendee  failed  to  pay  on  day  fixed; 
Merritt  v.  Brown,  21  N.  J.  Eq.  406,  refusing  s^ciflc  performance  of  agree- 
ment to  sell,  where  complainant  agreed  to  purchase  within  sixty  days  but 
waited  two  years ;  Grigg  v.  Landis,  21  N..  J.  Eq.  503,  decreeing  specific 
performance  where  contract  was  not  promptly  rescinded  by  vendor  on 
vendee's  failure  to  make  stipulated  improvements;  Steele  v.  Branch,  40 
Cal.  13,  holding  that  specific  performance  would  not  be  refused  because 
of  forfeiture  clause,  where  vendors  took  no  step^.to  rescind  on  vendee's 
breach  of  condition;  Missouri  River  etc.  R.  R.  Co.  v.  Brickley,  21  Kan.  296, 
refusing  specific  performance  where  vendee  was  unavoidably  prevented 
from  paying  at  time  stipulated,  contract  being  unfair;  Barnard  v.  Lee,  97 
Mass.  94,  95,  overruling  demurrer  to  bill  for  specific  performance,  ailing 
possession  au4  improvements  by  vendee  and  tender  within  two  months 
after  time  stipulated;  Merchants'  Bank  v.  Thompson,  55  N.  Y.  14,  com- 
pelling purchaser  at  sheriff's  sale  to  carry  out  contract,  delay  in  tendering 
deed  after  time  stipulated  being  excusable  and  not  prejudicial;  Scar- 
borough V.  Arrant,  25  Tex.  134,  135,  137,  overruling  demurrer  to  petition 
for  specific  performance  alleging  excuse  for  a  nonprejudicial  failure  to  pay 
at  stipulated  time ;  Dynan  v.  McCulloch,  46  N.  J.  Eq.  14, 18  Atl.  823,  decree- 
ing specific  performance  where  plaintiff's  delay  in  tendering  purchase 
money  was  excusable  and  not  prejudicial;  Penrose  v.  Leeds,  46  N.  J.  Eq. 
296,  19  Atl.  135,  refusing  specific  performance  of  contract  to  reconvey 
land,  where  complainant  delayed  filing  of  bill  unreasonably  and  defendant 
made  valuable  improvements;  Sowles  v.  Hall,  62  Vt.  253,  22  Am.  St.  B^. 
104,  20  Atl.  812,  refusing  to  enforce  contract  to  sell  land  where  tender 
not  made  at  stipulated  time;  Booten  v.  Scheffer,  21  Gratt.  492,  refusing 
specific  performance  where  vendee  was  in  default  prejudicing  vendor, 
currency  in  which  he  paid  having  depreciated;  Kansas  Lumber  Co.  v. 
Horrigan,  36  Kan.  390, 13  Pac.  565,  decreeing  specific  performance,  though 
time  of  essence  of  contract,  where  vendee's  breach  in  not  paying  at  stipu- 
lated time,  was  waived  by  vendor;  Wilson  v.  Emig,  44  Kan.  130,  24  Pao. 
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S2,  decreeing  specific  i)erf ormance  against  defendant  claiming  under  vendor, 
wlieiie  vendor  accepted  part  of  purchase  money  after  vendee  in  default; 
Pomeroy  v.  Fullerton,  131  Mo.  592,  33  S.  W.  176,  refusing  specific  i)erform- 
aoce  where  vendee  in  default  and  vendor  in  need  of  money ;  Wolf  v.  Great 
Palis  Water  etc.  Co.,  15  Mont.  58,  38  Pac.  118,  refusing  specific  perform- 
ance because  of  vendee's  laches,  though  his  action  brought  within  time 
allowed  by  statute  of  limitations;  Langan  v.  Thununel,  24  Neb.  272,  38 
N.  W.  786,  decreeing  specific  performance  where  contract  provided  for 
"strict  construction  as  to  payments,"  and  vendee  ten  days  in  default; 
Ewing  V.  Gk)rdon,  49  N.  H.  462,  decreeing  specific  performance,  holding 
default  of  vendee  in  not  paying  at  stipulated  time  waived  by  vendor's 
extensions;  Brown  v.  CoviUaud,  6  Cal.  571,  refusing  specific  performance 
where  vendee  waited  three  years  while  land  increased^  in  value  before 
tendering  purchase  money;  Delavan  v.  Duncan,  49  N.  Y.  488,  refusing 
specific  performance  where  vendee  paid  no  part  of  purchase  money  and 
waited  three  years  before  seeking  enforcement  of  contract;  dissenting 
opinion  in  Grigg  v.  Landis,  21  N.  J.  Eq.  514,  majority  holding  vendee 
entitled  to  specific    performance,  his    default  in    not  making   stipulated 
improvements  in  stipulated  time,  being  waived. 

Rescission  of  contracts  for  sale  of  realty.    Note,  50  Am.  Dec.  673. 


\ 


Wbere  jMurty  takea  possession  under  contract  of  sale  and  makes  improve- 
ments and  receives  rents  and  profits  with  acauleeceince  of  vendor,  latter  cannot, 
because  of  excusable  default,  rescind  contract  by  suit  at  law,  and  equity  will  en- 
force it  by  decreeing  specific  performance. 

Cited  in  Weber  v.  Marshall,  19  Cal.  459,  refusing  specific  performance, 
though  vendee  was  in  possession;  Ewing  v.  Gordan,  49  N.  H.  458,  granting 
specific  performance  where  vendee  in  default  as  to  payment  had  made 
valuable  improvements;  Mason  v.  Wallace,  3  McLean,  149,  Fed.  Cas.  9255, 
decreeing  specific  performance  where  vendee  in  possession  made  valuable 
improvements,  though  payment  delayed  two  years;  Barnard  v.  Lee,  97 
Mass.  94,  95,  overruling  demurrer  to  bill  for  specific  performance,  admit- 
ting tender  two  months  after  time,  alleging  possession  and  improvements 
by  vendee;  Penrose  v.  Leeds,  46  N.  J.  Eq.  296,  19  Atl.  135,  refusing  specific 
performance  of  contract  to  reconvey  land  where  filing  of  bill  was  delayed 
nnreasonably,  and  vendee  made  valuable  improvements. 

Injunction  to  restrain  breach  of  covenant.    Note,  13  £.  B.  0.  108. 

^nity  regards  that  as  done  which  should  have  been  done;  vendor,  who 
would  stand  tn  position  of  mortgagee,  had  he  strictly  performed  his  contract, 
v^  be  treated  as  mortgagee  in  an  action  for  specific  performance  and  cannot 
defend  because  of  lapse  of  time  in  payment  of  purchase  money. 

Approved  in  In  re  MacDougall,  176  Fed.  407,  holding  where  claimants 
loaned  bankrupt  life  insurance  policy  which  was  pledged  unknown  to  them, 
ind,  on  bankruptcy  intervening,  policy  was  surrendered  and  its  proceeds 
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used  in  payment  of  debt  on  farm,  claimants  were  entitled  to  lien  on  pro- 
ceeds of  farm;  Palo  Alto  County  v.  Harrison,  68  Iowa,  90,  26  N.  W.  19, 
refusing  specific  performance  of  contract  to  convey  swamp-lands,  contract 
being  procured  by  fraud ;  Straughan  y.  Hallwood,  30  W.  Va.  285,  8  Am.  St. 
Bep.  39,  4  S.  E.  400,  holding  contract  dated  March  Ist,  j^ayable  in  ninety 
days,  might  reasonably  mean  ninety  days  from  the  date  of  actual  signing, 
March  20th ;  Shinn  v.  Roberts,  20  N.  J.  L.  445,  48  Am.  Dec.  641,  holding 
tender  of  deed  nine  hours  after  time  stipulated,  insufficient  in  an  action 
at  law  on  the  contract. 

14  Pet.  178-200,  10  L.  Ed.  406,  BBEWEB  ▼.  BLOUGHEB. 

0 

OonrtB  will  restrain  operation  of  statute  within  narrower  limits  than  its 
words  import,  if  satisfied  ftom  the  subject  matter  of  the  statute  that  its  literal 
imeaning  embraces  cases  not  intended  by  legislature. 

Approved  in  Morris  v.  United  States,  168  Fed.  684,  94  C.  C.  -A.  168, 
construing  oleomargarine  act  to  refer  solely  to  manufacturers  and  dealers, 
so  that  an  indictment  failing  to  charge  accused  was  either  of  such  persons 
stated  no  offense;  Mottley  v.  Louisville  etc.  R.  Co.,  150  Fed.  411,  act  of 
Congress,  June  29, 1906,  §§2,  6,  prohibiting  interstate  carriers  from  issuing 
passes,  did  not  invalidate  contract  made  in  1871  for  issuance  of  free 
passes  to  complainant  for  life  in  consideration  of  release  of  damages; 
Calhoun  Gold  Min.  Co.  v.  Ajax  Gold  Min.  Co.,  27  'Colo.  15,  59  Pac.  613, 
construing  words  "span  of  intersection"  in  United  States  Rev.  Stats., 
§  2322,  relative  to  mining  claims ;  Moss  v.  United  States,  29  App.  D.  C.  195, 
holding  statute  providing  for  punishment  of  parents  neglecting  to  provide 
for  minor  children  does  not  apply  to  parents  of  bastards;  State  ex  rel. 
V.  Lannoy,  30  Ind.  App.  338,  65  N.  E.  1053,  holding  divorce  obtained  by 
wife  after  husband's  desertion  is  no  defense  to  suit  for  penalty  under 
fraudulent  marriage  act  (Bums'  Rev.  Stats.  1901,  §  7298) ;  Louisville  etc. 
R.  Co.  V.  Mottley,  133  Ky.  661,  118  S.  W.  985,  holding  contract  to  issue 
annual  passes  for  life,  made  by  intjgrstate  commerce  carrier  with  person 
injured,  entered  into  before  law  passed  prohibiting  issuance  to  anyone 
except  employees,  was  valid ;  Kuhn  v.  Thompson,  168  Mich.  525,  134  N.  W. 
728,  holding  that  law  attempting  to  amend  charter  of  city  by  raising 
limit  of  indebtedness  was  void;  State  v.  Earnhardt,  170  N.  C.  728,  86  S.  E. 
961,  holding  superintendent  of  chain-gang  not  required  to  determine  crim- 
inal status  of  convict,  where  judgment  of  latter's  conviction  omitted  to 
state  it;  Manly  v.  Abemethy,  167  N.  C.  222,  83  S.  E.  344,  in  construing 
law  governing  motor  vehicles,  term  "intersecting  streets"  includes  space 
where  one  street  enters  into  another,  although  it  does  not  cross  it;  Powei 
V.  Hamilton,  22  N.  D.  182,  132  N.  W.  666,  construing  provisions  of  Rev. 
Codes  1905,  section  738,  relating  to  counting  of 'votes  of  nonregistered 
persons;  State  v.  Eldredge,  27  Utah,  488,  76  Pac.  341,  construing  Const., 
art.  XIII,  §  11,  giving  State  board  of  equalization  power  to  perform  "such 
other  duties  as  may  be  prescribed  by  law" ;  Coal  &  Coke  Ry.  Co.  v.  Conley, 
fi7  W.  Va.  160,  162,  165,  67  S.  E.  627,  629,  holding  statutory  passenger 
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^1^  so  low  M  to  prevent  earning  reasonable  compensation  for  carrying 
^i^^ngers,  is  ccmfiscatory  and  void;  State  v.  Harden,  62  W.  Va.  318,  58 
r^  ^*  730,  holding  that  act  vested  in  council  of  town  sole  power  to  grant 
V^v^^^fuse    State  as  well  as    municipal    licenses  for   sale  of   intoxicating 
^^^^w;  Washington- Market  Co.  v.  Hoffman,  101  JJ.  S.  116,  25  L.  Ed.  784, 
Vv  Mming  statute  giving  highest  bidder  for  market  stalls  right  to  retain 
^"■^Yn  as  "long  as  he  chooses"  to  mean,  during  term  of  years  for  which 
ms  bid  was  made ;  United  States  v.  American  Bell  Telephone  Co.,  159 ' 
U.  S.  550,  40  L.  Ed.  256, 16  Sup:  Ct.  70,  holding  final  jurisdiction  of  Circuit 
Court  of  Appeals  under  act  of  1891,  in  nonenumerated  cases,  not  to  include 
action,  wherein  United  States  government  is  a  party,  arising  from  exercise 
of  its  governmental  powers;  McKee  v.  United  States,  164  U.  S.  293,  41 
L.  Ed.  439, 17  Sup.  Ct.  95,  construing  section  4  of  act  of  March  2,*  1891, 
as  not  including  cases   provided   for  by   section   1;   United   States   v. 
Freight  Association,  166  U.  S.  320,  41  L.  Ed.  1020,  17  Sup.  Ct.  551,  con- 
struing  statute  of  July  2,  1890,  against  combinations  and  monopolies  to 
include  railroad  corporations;  United  States  v.  Black,  1  Hask.  571,  Fed. 
Cas.  14,602,  holding  act  of  June  22,  1874,  making  bankrupts  competent 
witnesses  in  causes  arising  under  bankruptcy  act,  not  to  extend  to  criminal 
action  for  violation  of  bankruptcy  act;  In  re  Leong  Yick  Yew,  10  Sawy. 
46, 19  Fed.  495,  holding  that  Chinese  who  left  the  country  after  restriction 
act  of  May  6,  1882,  but  before  collector  was  ready  to  issue  certificates, 
could  return  without  certificates;  United  States  v.  Dustin,^  25  Fed.  Cas. 
949,  holding  that  act  of  March  2,  1867,  punishing  conspiracies  to  defraud 
government,  is  a  "revenue  law,"  and  limitation  for  offenses  against  it,  is 
Hve  years;  Woolridge  v.  McKenna,  8  Fed.  659,  holding  statute  of  March 
3,  1875,  requiring  transcript  on  removal  to  Federal  court  tcT  be  filed  on 
first  day  of  succeeding  term,  directory  not  mandatory ;  Smiley  v.  Sampson, 
1  Neb.  90,  construing  act  forbidding  persons  to  file  two  declaratoiy  state- 
ments on  land,  inapplicable  to  one  who  without  fault  lost  benefit  of  his 
first  statement;  State  v.  Vanderbilt,  37  Ohio  St.  643,  holding  that  statute 
authorizing  consolidation  of  railroads  did  not  apply  to  parallel  and  com- 
peting lines;  Grubb  v.  Suit,  32  Gratt.  208,  34  Am.  Rep.  769,  holding  that 
statute  making  personal  representative  suable  on  any  contract  of  deceased 
did  not  include  suit  for  breach  of  promise  of  marriage;  In  re  Baldwin, 
71  Cal.  77,  12  Pac.  45,  holding  that  insolvency  act  exempting  farming 
utensils,  mules,  etc.,  of  the  insolvent  exempted  only  such  utensils,  etc., 
£a  were  used  by  the  insolvent  for  his  own  farming;  State  v.  Switzler, 
143  Mo.  327,  66  Am.  St.  Bep.  668,  40  L.  R.  A.  289,  45  S.  W.  252,  construing 
Missouri  collateral  inheritance  tax  law;  McCarthy  v.  Marsh,  5  N.  Y.  275, 
construing  statute  enabling  descendants  of  alien  ancestors  to  inherit,  in- 
clude both  lineal  and  collateral  ancestors;  Blythe  v.  Ayres,  96  Cal.  559, 
19  L  R.  A.  41,  31  Pac.  916,  holding  that  code  section  regulating  adoption 
of  illegitimates   applies  to   illegitimates    wherever   located  or   born;  Van 
Schaack  v.  Robbins,  36  Iowa,  204,  holding  fraudulent  tax  sale  voidable 
against  bona  fide  purchaser,  though  by  statute  declared  void;  Stames  v. 
Bill,  112  N.  C.  23,  22  L.  R.  A.  605, 16  S.  E.  1017^  Hmiting  code  section  pro- 
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viding  that  a  limitation  to  a  man's  heirs  is  a  limitation  to  his  children; 
Carroll  v.  Carroll,  16  How.  283,  14  L.  Ed.  940,  holding  will  made  in  1837, 
casus  omissus  with  reference  to  Maryland  statute  of  1850,  regulating  de- 
vises; Hooper  v.  California,  155  U.  S.  657,  89  L.  Ed.  301,  15  Sup.  Ct.  211, 
holding  California  statute  prohibiting  persons  from'  procuring  insurance 
from  unauthorized  foreign  insurance  companies,  constitutional;  Vermont 
Loan  etc.  Co.  v.  Whithed,  2  N.  D.  102,  49  N.  W.  323,  holding  that  statutory 
exemption,  relieving  loan  association  from  operation  of  statute  making 
certain  contracts  usurious,  applied  only  to  association's  contracts  with  its 
stockholders;  Boiling  v.  Boiling,  88  Va.  527,  holding  that,  under  statute 
barring  dower,  where  a  testamentary  provision  is  made,  intended  in  lieu 
of  dower,  intention  must  appear  from  face  of  will;  dissenting  opinion  in 
Western  Union  Telegraph  Co.  v.  Eyser,  19  Wall.  432,  22  L.  Ed.  46,  majority 
holding  that  statutory  time  of  service  of  writ  of  error  was  extended  from 
ten  to  sixty  days  by  statute  allowing  supersedeas  bond  to  be  filed  within 
sixty  days ;  dissenting  opinion  in  In  re  Chew  Heong,  10  Sawy.  374,  21  Fed. 
799,  court  holding  that  Chinese  exclusion  acts  applied  to  Chinese  leaving 
United  States  before  passage  of  acts;  dissenting  opinion  in  Randall  v. 
Richmond  etc.  R.  R.  Co.,  104  N.  C.  421,  10  S.  E.  694,  majority  holding 
statute,  raising  presumption  of  negligence  where  stock  killed  on  track, 
applies  to  animals  in  control  of  a  person;  s.  c,  on  rehearing,  107, N.  O. 
761, 11  L.  R.  A.  465, 12  S.  E.  609,  majority  opinion  adhered  to. 

Question  of  moral  expediency  of  statute  of  Maryland  enabling  illegitimates 
to  inherit  from  each  other  and  from  tiieli  mother  is  for  the  legislature,  and  conrt 
will  not  restrict  statute  on  moral  grounds  so  as  to  exclude  offspring  of  incestuous 
intercourse. 

Approved  in  Kealoha  v.  Castle,  210  U.  S.  153,  52  L.  Ed.  1001,  28  Sup. 
Ct.  684,  holding  that  in  construing  statute  of  territory  in  regard  to  legiti- 
matizing children,  Federal  court  will  lean  toward  interpretation  of  local 
court;  Robinson  v.  Ruprecht,  191  111.  434,  61  N.  E.  634,  holding  Hurd's 
Rev.  Stats.  1899,  p.  653,  apply  to  children  begotten  while  parents  lived 
in  adultery,  when  parents  afterward  intermarried;  Berry  v.  Powell,  47 
Tex.  Civ.  601,  105  S.  W.  346,  holding  law  permitting  bastards  to  inherit 
should  be  liberally  construed  to  include  all  those  in  justice  entitled  to 
receive  its  benefits ;  Cope  v.  Cope,  137  U.  S.  685,  34  L.  Ed.  888,  11  Sup.  Ct. 
223,  construing  statute  of  Utah  admitting  illegitimates  to  succession  from 
their  father  to  include  children  of  adulterous  intercourse;  Hawbecker  v. 
Hawbecker,  43  Md.  520,  and  Ives  v.  McNicoll,  12  Ohio  C.  C.  305,  307, 
construing  statute  enabling  illegitimates  whose  parents  subsequently  mar- 
ried, to  include  offspring  of  adulterous  intercourse;  Scanlon  v.  Walshe,.&l 
Md.  128,  129,  48  Am.  St.  Rep.  490,  491,  31  Atl.  499,  holding  that  statute 
enabling  illegitimates  whose  parents  subsequently  married  to  inherit  to  in- 
clude offspring  of  any  man  and  woman  subsequently  married;  Opdyke's 
Appeal,  49  Pa.  St.  379,  holding  that  by  conferring  capacity  on  illegitimates 
to  inherit,  statute  removed  their  incapacity;  Bennet  v.  Toler,  15.Gratt.  632, 
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78  Am.  Dec.  648,  holding  that  illegitimate  inherited  equally  with  legitimate 
eliiidren  a  devise  to  the  mother  from  her  father;  MeGnnnigle  v.  McKee, 
77  Pa.  St.  84,  18  Am.  B^.  431,  holding  that  legislature  could  legitimatize 
daoghter  of  testator,  enabling  her  to  take  as  his  heir. 

Rights  of  inheritance  by  or  through  bastards.    Note,  66  Am.  Dec.  264. 

Succession  between  illegitimate  brothers  and  sisters.    Note,  16  Ann. 
Gaa.  988. 

Inheritance  by,  through  or  from  illegitimate  persons.    Note,  23  L.  B.  A. 
768,  766. 

Maryland  ftatnte  entitling  Illegitimates  to  Inherit  must  be  taken  lit  connec- 
tion with  previous  laws  of  Maryland  regulating  succession,  for  this  statute  Is 
part  of  entire  sjrstem  of  legislation  on  these  subjects. 

Approved  in  Reiche  v.  Smythe,  13  Wall.  164,  20  L.  Ed.  667,  holding  birds 
not  included  in  tariff  act  on  "horses,  mules,"  etc.,  and  "other  live  animals" ; 
Atkins  V.  The  Disintegrating  Company,  18  Wall.  302,  21  L.  Ed.  844,  con- 
strning  words  "civil  suit"  in  section  11  of  the  judiciary  act  not  to  include 
admiralty  causes;  Petri  v.  Commercial  Bank,  142  U.  S.  650,  35  L.  Ed.  1146, 
12  Sup.  Ct.  326,  construing  acts  of  March  3,  1879,  and  August  13,  188S, 
as  giving  courts  same  jurisdiction  over  national  banks  by  season  of  diverse 
citizenship,  as  over  individuals;  McCaul  v.  Thayer,  70  Wis.  148,  35  N.  W. 
357,  construing  statute  of  fraudulent  preferences,  not  to  include  execution 
levy  made  four  days  before  assignment,  on  judgment  on  note  given  more 
than  sixty  days  before  assignment;  Kentzler  v.  American  etc.  Accident 
Assn.,  88  Wis.  695,  43  Am.  St.  Eep.  936,  60  N.  W.  1004,  construing  pro- 
vision  in  insurance  contract  for  notice  of  death,  within  six  months,  aa 
inapplicable  to  death  at  sea  unknown  to  beneficiary. 

14  Pet.  201-209,  10  L.  Ed.  419,  SPBIGO  ▼.  BANK  OF  MOUNT  PLEASANT. 

Bule  is  equally  well  settled  in  equity,  as  at  law,  that  parol  evidence  will 
not  be  admitted  to  vary  terms  of  written  Instrnment. 

Approved  in  Robertson  v.  Gordon,  226  U.  S.  315,  57  L.  Ed.  238,  33  Sup. 
Ct.  105,  holding  contract  between  two  attorneys  agreeing  to  share  equally 
all  fees,  was  not  superseded  by  decision  of  Court  of  Claims  that  one  was 
entitled  to  much  more  than  other;  Hendrickson  v.  Hinckley,  17  How.  445, 

15  L.  Ed.  124,  holding  promises  concerning  time  of  payment  inadmissible 

in  equitable  action  for  relief  from  promissoiy  notes;  United  States  v. 

Ames,  99  U.  S.  46,  25  L.  Ed.  301,  holding  that  a  demurrer  does  not  admit 

tbat  parol  evidence  is  admissible  to  vary  written  instrument;  Richardson 

T.  Hardwick,  106  U.  S.  254,  27  L.  Ed.  146,  1  Sup.  Ct.  215,  holding  that  in 

action  for  specific  performance  of  written  contract,  terms  of  payment  could 

not  be  varied  by  parol  evidence ;  Ware  v.  Cowles,  24  Ala.  450,  60  Am.  Dec. 

^  holding  that  in  action  for  specific  performance  of  written  contract, 

time  of  payment  could  not  be  varied  by  proof  of  contemporaneous  parol 

iSreement;  New  England  Dredging  Co.  y.  Bockport  Qianite  Go.|  149  Masa^ 
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384,  21  N.  E.  948,  holding  parol  evidence  inadmissible  to  prove  that  parties 
named  in  contract  as  individuals  executed  it  as  partners;  Kimball  v. 
Walker,  30  111.  511,  holding  parol  evidence  inadmissible  to  establish  re- 
sulting trust  in  vendor  under  absolute  bill  of  sale. 

Parol  evidence  to  contradict  written  instrument.    Note,  11  £.  B.  0. 
226.      ' 

Although  creditor  knows  that  certain  Joint  obligors  are  merely  sureties  for 
remaining  obligors,  equity  will  permit  him  to  enforce  contract,  and  will  not 
grant  relief  to  sureties  where  tbey  have  waived  their  character  as  such  by  ex- 
pressly binding  themselves  as  principals. 

Cited  in  Picot  v.  Signiago,  22  Mo.  594,  holding  surety  contracting  as 
principal  on  building  contract  renounced  rights  of  a  surety. 

Distinguished  in  Artcher  v.  Douglass,  5  Denio,  512,  holding  evidence 
admissible  to  prove  defendants  sureties,  in  an  action  on  contract,  signed 
by  them  alone  as  principals ;  Crelgh  v.  Hedrick,  5  W.  Va.  143,  and  Harmon 
v.  Hale,  1  Wash.  Ter.  426,  34  Am.  Eep.  819,  admitting  parol  proof  that 
joint  maker  of  note,  not  expressly  named  as  principal,  was  surety. 

Denied  in  Smith  v.  Clopton,  48  Miss.  86,  sustaining  plea  that  party  bound 
as  principal  on  jiote  under  seal,  was  surety;  Dunham  v.  Downer,  31  Vt. 
267,  holding  sureties,  signing  note  as  principals,  discharged  in  equity  by 
extensions  to  debtor ;  Martin  v.  Skehan,  2  Colo.  617,  sustaining  plea  setting 
up  a  surety's  rights  by  a  party  who  signed  note  as  principal. 

Extending  time  of  payment  of  obligation,  and  mere  delay  in  enforcing  it, 
will  not  discharge  surety  unless  some  agreement  has  been  made  injurious  to 
bis  interest. 

Approved  in  Clark  v.  Gerstley,  26  App.  D.  C.  207,  holding  sureties  on 
bond  which  contained  bo  provision  as  to  notice  are  not  discharged  by  fail- 
ure to  give  notice  of  default  of  principal. 

Sureties  are  not  responsible  beyond  tbelr  contract,  and  any  agreement  with 
creditor  esentially  varying  tbe  terms  of  the  contract^  without  the  assent  of 
surety,  will  discharge  him  from  responsibility. 

Cited  in  Shepherd  v.  May,  115  U.  S.  511,  29  L.  Ed.  467,  6  Sup.  Ct.  121, 
holding  surety  not  discharged  by  indulgence  to  principal  unless  surety 
proves  want  of  assent;  McGovney  v.  Ohio,  20  Ohio,  97,  holding  evidence 
inadmissible  to  charge  defendant  as  surety  for  executors  of  Joseph  L.  F. 
on  bond  erroneously  naming  them  executors  of  James  L.  F.;  Ohio  v.  Cut- 
ting, 2  Ohio  St.  6,  holding  creditor's  declaration  failing  to  allege  receipt 
of  assets  applicable  to  his  debt,  insufficient  against  executor's  surety. 

Distinguished  in  Equitable  Surety  Co.  v.  United  States,  234  U.  S.  487, 
58  L.  Ed.  1397,  34  Sup.  Ct.  803,  holding,  under  materialman's  acts  there  is 
no  single  obligee  or  surety  to  consent  to  alteration  of  contract  and  rule 
does  not  apply  where  alterations  agreed  upon  do  not  change  general  nature 
of  work;  Stephens  ▼.  £lver,  101  Wis.  396,  77  N.  W.  738,  holding  owiMr 
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of  building  advancing  wages  to  workmen  did  not  vary  terms  of  contract 
so  materially  as  to  release  contractor's  surety. 

Courts  of  equity  will  permit  independent  agreements  between  parties  to  be 
set  up  to  prove  that  a  deed  absolute  on  its  face  was  intended  only  as  a  mortgage. 

Approved  in  Torriner  v.  White,  19  App.  D.  C.  171,  applying  rule  to  show 
true  character  of  transaction  where  trust  deed  was  given  to  secure  pay- 
ment of  promissory  note;  Alexander  v.  Cleland,  13  N.  M.  536,  86  Pac.  427^ 
holding  parol  evidence  is  admissible  to  show  that  deed  absolute  on  its  face 
is  in  fact  mortgage;  Weiseham  v.  Hocker,  7  Okl.  255,  64  Pac.  465,  where 
deed  absolute  on  its  face  is  given  in  security  of  debt,  and  an  agreement 
is  executed  by  grantee  for  reconveyance  on  payment  of  debt  secured,  and 
both  instruments  were  executed  and  delivered  at  same  time  and  as  parts 
of  one  transaction^ ithey  are  a  legal  mortgage;  Wyman  v.  Babcock,  2  Curt. 
398,  Fed.  Cas.  18,113,  holding  statute  of  frauds  no  bar  to  oral  evidence 
that  absolute  deed  was  mortgage,  in  spite  of  denial  in  answer;  Amory  v. 
Lawrence,  3  Cliff.  530,  Fed.  Cas.  336,  admitting  parol  evidence  to  prove 
creditor's  absolute  conveyance  to  trustee,  a  mortgage;  Campbell  v.  Dear- 
born, 109  Mass.  139,  12  Am.  B^.  677,  permitting  grantor  under  absolute^ 
deed,  to  maintain  a  bill  to  redeem  land  conveyed,  as  from  a  mortgage;  * 
Jackson  v.  Lawrence,  117  IT.  S.  681,  29  L.  Ed.  1025,  6  Sup.  Ct.  916,  holding 
absolute  conveyance  executed  as  security  for  note,  a  mortgage;  Suavely  v. 
Pickle,  29  Gratt.  31,  admitting  proof  that  absolute  deed  was  mortgage 
to  secure  money  advanced  to  pay  grantor's  debts;  Cleveland  v.  La  Crosse 
etc.  R.  R.,  5  Fed.  Cas.  1035,  holding  that  lessor  of  lease  given  as  security 
for  his  debts  could  recover  possession  after  discharge  of  liabilities. 

Admissibility  of  parol  to  show  absolute  deed  a  mortgage.  Note,  15 
Am.  Dec.  48.  , 

Parol  evidence  that  instrument  importing  a  complete  transfer  was  in- 
tended as  a  mortgage  or  pledge.    Note,  L.  R.  A.  1916B»  78. 

14  Pet.  210-281,  10  L.  Ed.  423,  RHODE  ISIaAND  ▼.  MASSACHUSETTS. 

Suit  between  two  States  respecting  boundary  will  be  governed  by  the  rules 
in  chancery;  but  such  a  case  is  too  Important  to  be  decided  upon  technical 
pzindples  of  pleading,  and  the  proceedings  will  be  so  ordered  that  a  full  hearing 
<m  the  merits  may  he  had. 

Approved  in  Virginia  v.  West  Virginia,  220  U.  S.  27,  55  L.  Ed.  358,  31 
Sup.  Ct.  330,  suit  by  one  State  against  another  carved  from  its  territory 
to  determine  what  proportion  of  its  indebtedness  latter  should  pay  is  a 
quasi-international  controversy  and  should  be  considered^in  untechnical 
spirit;  Sierra  County  v.  Nevada  County,  165  Cal.  7,  99  Pac.  374,  holding 
where  boundary  line  between  two  counties  was  uncertain,  location  could 
be  determined  by  action  brought  in  equity;  Ouray  County  v.  San  Juan 
County,  58  Colo.  70, 143  Pac.  842,  holding  suit  respecting  boundary  between 
counties  is  one  in  equity,  and  defendant  not  entitled  to  change  of  venue; 
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tFnited  States  ▼.  Texas,  143  U.  S.  648,  86  L.  EcL  294,  12  Sup.  Ct.  494, 
holding  that  action  by  United  States  to  determine  boundary  between  State 
and  territory  is  properly  triable  in  equity;  Florida  v.  Georgia,  17  How. 
493,  15  L.  Ed.  189,  allowing  United  States  attorney  general  to  intervene 
in  action  to  settle  boundaries  between  two  States,  without  making  United 
States  a  party ;  California  v.  Southern  Pacific  Co.,  157  U.  S.  249,  39  L.  Ed. 
690,  15  Sup.  Ct.  599,  refusing  to  proceed  in  an  original  cause  involving 
exercise  of  exceptional  jurisdictioui  in  absence  of  parties  whose  rights 
would  be  determined. 

In  equity  a  plea  which,  if  allowed,  shuts  out  the  meriti  of  the  case,  will  not 
1)6  allowed  to  stand  as  a  plea. 

Approved  in  Dietrich  v.  Leavitt,  81  Vt.  167,  69  Atl.  663,  following  rule ; 
Olucose  Sugar  etc.  Co.  v.  Douglass- &  Co.,  145  Fed.  951,  in  suit  for  infringe- 
ment of  patent,  plea  which  sets  up  single  defense  of  noninfringement  is 
not  good  plea,  and  it  will  be  stricken  out  or  ordered  to  stand  as  answer  in 
discretion  of  court ;  Ainger  v.  Webster,  85  Vt.  451,  82  Atl.  668,  where  ques- 
tion calls  for  exercise  of  discretion  of  court,  it  is  error  for  court  to  rule 
upon  it  pro  forma;  Matthews  v.  Lalance  &  G.  Mfg.  Co.,  2  Fed.  234,  18 
Blatchf.  87,  where  court,  notwithstanding  replication  and  truth  of  facts 
in  plea,  held  it  bad  in  substance;  Chisholm  v.  Johnson,  84  Fed.  386,  over- 
ruling plea  to  bill  for  infringement,  where  plea  set  down  for  argument, 
alleged  noninfringement;  Greene  v.  Harris,  11  R.  I.  29,  allowing  respondent 
to  file  a  second  amended  plea  after  overruling  first  plea. 

Where  plea  is  put  in  issue  by  replication  its  'sufflciencj  is  admitted,  and  If 
proof  sustains  plea,  bill  must  be  dismissed  without  reference  to  its  equities. 

Cited  in  Greene  v.  Harris,  11  R.  I.  33,  denying  motion  to  strike  out  plea 
where  complainant  filed  replication;  Horn  v.  Detroit  Dry  Dock  Co.,  160 
U.  S.  625,  37  L.  Ed.  1203,  14  Sup.  Ct.  218,  dismissing  bill  where  plea  in 
bar,  having  been  put  in  issue  by  replication,  was  sustained;  Farley  v. 
Kittson,  120  U.  S.  314,  30  L.  Ed.  688,  7  Sup.  Ct.  539,  overruling  plea  in 
avoidance  under  oath  and  in  issue  by  a  replication,  because  not  sustained 
by  the  proof;  Bean  v.  Clark,  30  Fed.  225,  24  Blatchf.  264,  giving  judgment 
for  defendants  where  proof  sustained  a  plea  put  in  issue  by  complainant ; 
Myers  v.  Dorr,  13  Blatchf.  26,  Fed.  Cas.  9988,  dismissing  bill  where  plea 
put  in  issue  by  replication  was  sustained,  and  holding  sufficiency  of  plea 
admitted ;  Knowlton  v.  Hanbury,  117  111.  475,  5  N.  E.  582,  refusing  to  hear 
evidence  in  support  of  a  cross-bill  where  complainant  had  interposed  plea 
of  former  adjudication  and  no  replication  was  filed. 

Distinguished  in  Soderberg  v.  Armstrong,  116  Fed.  710,  holding,  under 
equity  rule  33,  filing  of  general  replication  to  plea  in  bar  does  not  admit 
sufficiency  of  plea ;  Green  v.  Bogue,  158  U.  S.  500,  89  L.  Ed.  1069,  15  Sup. 
Ct.  983,  allowing  plaintiffs  to  question  sufficiency  of  plea  after  joining 
issue  on  it  under  rule  33  of  equity^  rules ;  Matthews  v.  L.  &  G.  Mfg.  Co., 
18  Blatchf.  85,  2  Fed.  233,  refusing  to  dismiss  bill  where  plea  put  in  issue 
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hj  replication  was  partially  sustained  by  proof|  bat  was  merely  a  denial 
of  allegations  of  bill. 

Where  plea  is  permitted  to  stand,  controversjr  must  torn  altogether  upon 
facts  stated  in  it,  and  defendant  cannot  have  merits  of  case  determined  on  plea 
by  denying  in  it  equities  of  bilL 

Approved  in  American  Graphophone  Co.  v.  Leeds  etc.  Co.,  140  Fed. 
981,  applying  rule  in  suit  for  infringement  of  patent;  Mutual  Life  Ins. 
Co.  V.  Blair,  130  Fed.  973,  where  insured  died  after  commencement  of  suit 
to  cancel  policy  for  fraud,  but  before  answer,  whereupon  action  on  policy 
was  bronght,  plea  in  bar  alleging  insured's  death  and  pendency  of  such 
action  at  law  does  not  present  objection  that  bill  was  not  sustainable  f oi* 
want  of  equity;  Barber  v.  National  Carbon  Co.,  1^9  Fed.  377,  64  C.  C.  A. 
40,  construing  plea  in  suit  for  infringement  of  patent  as  plea  of  license 
only  and  sufficient  defense;  Gilbert  v.  Murphy,  100  Fed.  161,  holding  sev- 
eral pleas  should  not  be  allowed,  unless  they  present  well-defined  issues 
which  can  be  determined  separately ;  National  etc.  Brake  Beam  Co.  v.  Inter- 
change Brake  Beam  Co.,  83  Fed.  29,  holding  that  an  answer  setting  up 
different  defense^  and  denying  merits  of  bill  could  not  be  treated  as  a 
number  of  pleas;  Farley  v.  Kittson,  120  U.  S.  316,  30  L.  Ed.  689,  7  Sup. 
Ct.  540,  holding  equities  of  bill  not  properly  put  in  issue  by  a  plea; 
Sharp  V.  Reissner,  20  Blatchf.  12,  9  Fed.  447,  striking  out  plea  to  bill  for 
in^ingement  where  simply  setting  up  noninfringement ;  Korn  v.  Wiebusch, 
33  Fed.  51,  overruling  plea  to  bill  for  infringement  on  the  argument  where 
it  set  up  noninfringement;  Briggs  v.  Stroud,  58  Fed.  721,  overruling  plea 
setting  up  important  jurisdictional  issues  as  more  properly  presented  by 
answer;  Sharp  v.  Reissner,  20  Blatchf.  13,  9  Fed.  447,  holding  that  proper 
objection  to  plea  to  merits  of  bill  is  a  motion  to  strike  out ;  United  States 
v.  CaUfomia  etc.  Land  Co.,  148  U.  S.  40,  37  L.  Ed.  359,  13  Sup.  Ct.  461, 
holding  that  where  defendant  pleaded  special  matters  allowing  Inll  to  go 
unchallenged,  no  fact  was  put  in  issue  but  the  matter  specially  pleaded. 

If  complainant  sets  down  plea  for  argument  he  admits  truth  of  facts  therein 
stated  and  merely  denies  their  sufficiency  in  law  to  prevent  his  recovery;  hut 
if  BQfllciency  of  plea  is  sustained  he  may,  by-  leave  of  court,  put  plea  in  issue 
hy  replication. 

Approved  in  Giberson  v.  Cook,  124  Fed.  987,  and  Metcalf  v.  American 
School  Furniture  Co.,  122  Fed.  117,  both  following  rule ;  W.  A.  Gaines  & 
Co.  V.  Rock  Springs  Distilling  Co.,  179  Fed.  546,  holding  where  complain- 
ants elect  not  to  reply  to  defendant's  plea,  but  have  case  set  for  argument, 
averments  of  plea  are  taken  as  true ;  Reavis  v.  Reavis,  101  Fed.  22,  holding 
motion  to  dismiss  based  on  objection  taken  in  answer  upon  denial  of 
jurisdiction  is  not  waived  by  other  defenses  set  up  in  answer;  Daniels  v. 
Benedict,  97  Fed.  374,  holding  complainant's  failure  to  set  down  plea  for 
aigmnent  and  filing  replication  thereto  admits  l^al  sufficiency  of  plea; 
Scharf enbeig  v.  Town  of  New  Decatur,  155  Ala.  655,  47  South.  96,  holding 
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in  action  for  damages  for  change  of  grade  in  street,  plea  that  plaintiff 
petitioned  for  such  change,  is  insufficient;  Burrell  v.  Hackley,  35  Fed.  834, 
allowing  plea  to  bill  for  infringement,  where  plea  set  down  for  argument, 
alleged  surrender  of  patent  by  complainant ;  Southern  Pacific  Co.  v.  Groeck, 
74  Fed.  585,  sustaining  plea  set  down  for  argument  on  allegations  con- 
tradictory of  the  bill ;  United  States  v.  Dalles  Military  Road  Co.,  140  U.  S. 
616,  35  L.  Ed.  565,  11  Sup.  Ct.  992,  holding  that  plaintiff  may  set  down 
plea  for  argument  .and,  if  sustained,  file  replication;  Greene  v.  Harris, 
9  R.  I.  409,  where  plea  of  stated  accounts  to  bill  alleging  fraud,  having  been 
set  down  for  argument,  allowed,  with  leave  to  plaintiff  to  reply  or  amend ; 
Seebold  v.  Lockner,  30  Md.  137,  reversing  decree  entered  in  favor  of 
complainant  on  plea  replied  to  and  not  sustained  without  giving  defendant 
leave  to  amend ;  Hart  v.  Sanderson,  16  Fla.  267,  reversing  decree  overruling 
plea  without  hearing  on  answer  in  support  of  plea. 

Distinguished  in  Edison  Electric  Light  Co.  v.  Equitable  Life  Assur.  Soc., 
55  Fed.  479,  sustaining  plea  to  bill  for  infringement,  where  plea  set  down 
for  argument,  set  up  laches. 

Plea  which  sets  up  accoid  and  compromlBe  of  disputed  right,  and  light  by 
prescription  is  multif arioua  and  double  and  is  bad. 

Approved  in  Miller  etc.  Lux  v.  Rickey,  123  Fed.  607,  following  rule; 
Soci^te  Fabriques  De  Produits  Chimiques  De  Thann  et  De  Mulhouse  v. 
Lenders,  105  Fed.  633,  holding  plea  duplicitous,  which  gets  out  prior  patent 
and  also  pleads  that  the  first  patent  was  an  abandonment  of  second;  Hos- 
tetter  Co.  v.  E.  G.  Lyons  Co.,  99  Fed.  736,  holding  plea  multifarious  where, 
in  suits  for  infringement  of  patent,  it  denied  that  complainant  was  entitled 
to  protection  of  trade  name,  and  because  bill  did  not  show  complainant's 
exclusive  right  to  such  name;  Briggs  v.  Stroud,  58  Fed.  718,  overruling 
plea  setting  up  invalid  service,  want  of  proper  citizenship,  and  pendency 
of  prior  Action;  Didier  v.  Davison,  10  Paige,  517,  denying  application  to 
plead  statute  of  limitations  and  assignment  to  bill  to  recover  a  debt. 

Plea  to  be  good  must  be  complete  defense  either  by  an  allegation  or  a  denial 
of  some  leading  fact,  and  the  answer  when  filed  in  support  of  the  plea  forms 
no  part  of  the  defense. 

Cited  in  Greene  v.  Harris,  11  R.  I.  12,  overruling  plea  to  bill  alleging* 
fraud,  for  insufficiency,  because  it  failed  to  deny  fraud,  merely  alleging 
stated  account ;  Hart  v.  Sanderson,  16  Fla.  268,  reversing  decree  overruling 
plea  without  hearing  on  answer  in  support  of  plea. 

Complainant  cannot  by  anticipating  matter  in  bar  in  his  bill  preyent  re- 
spondent from  pleading  it,  and  plea  in  such  case  may  simply  set  up  anticipated 
defense. 

Cited  in  Greene  v.  Harris,  11  R.  I.  16,  sustaining  plea  setting  up  no  fact 
outside  of  bill,  where  bill  alleged  fraud  and  anticipated  defense;  Swayze 
V.  Swayze,  37  N.  J.  Eq.  186,  holding  burden  of  proof  on  complainant 
where  plea  merely  negatived  bill  and  set  up  anticipated  defense. 
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Miscellaneons.  Cited  in  Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S.  288, 
^  L  Ed.  242,  8  Sup.  Ct.  1373,  holding  Supreme  Court  has  not  original 
]^diction  of  action  by  State  upon  judgment  against  nonresident  for  fine 
QQder  penal  law;  Rhode  Island  v.  Massachusetts,  15  Pet.  269,  10  L.  Ed. 
7S4,  reciting  history  of  case. 

14  Pet.  28^292,  10  L.  Ed.  457,  DE  VALBNaiK  ▼.  DnFFY*. 

Administrator  receiving  property  in  his  representative  capacity  after  the 
ttftator's  death  is  liable  therefor  individually,  or  as  administrator,  to  party 
Having  title  thereto,  as  latter  may  elect. 

Approved  in  In  re  Belt's  Estate,  29  Wash.  539,  92  Am.  St.  Bep.  920, 
70  Pac.  76,  following  rule ;  Newcomb  v.  Burbank,  146  Fed.  400,  where  execu- 
tors receive  property  from  estate  of  their  testator,  but  owned  by  third 
party,  owner  may  proceed  against  them  individually  or  in  representative 
capacity;  In  re  Williams   Estate,  3  Cal.  Unrep.  791,  32  Pac.  242,  holding 
that  where  plaintLS  on  advanced  bid  had  paid  executor  sum  for  prop- 
erty of  estate  and  court  had  poniirmed  sale  to  him  upon  reversal  of  order  of 
eoniirmation,  plaintiff  had  no  claim  against  estate;  Valley  Nat.  Bank  v. 
Crosby,  108  Iowa,  654,  79  N.  W.  384,  holding,  under  Code,  §  2402,  admin- 
istrator cannot  bind  estate  for  money  borrowed  for  repairs  on  court's 
order,  but  not  needed,  without  notice  to  heirs;  Dodge  v.  Mills,  150  Mich. 
399,  113  N.  W.  1125,  holding  where  executor  as  such  and  individually 
received  assets,  they  were  proper  parties  in  bill  for  accounting  in  both 
capacities;  Thompson  v.  Mann,  65  W.  Va.  651,  181  Am.  8t.  Bep.  987,  22 
L  R.  A.  (N.  S.)  1094,  64  S.  E.  921,  holding  judgment  against  administrator 
de  bonis  testatoris  constitutes  no  lien  on  money  recovered  by  administrator  ^ 
for  death  of  his  decedent;  Baring  v.  Putnam,  1  Holmes,  262,  Fed.  Cas. 
984,  allowing  action  in  favor  of  banker  against  administrator  de  bonis  non 
for  moneys  paid  by  mistake  on  testator's  account  to  his  original  admin- 
istrators; Conger  v.  Atwood,*28  Ohio  St.  141,  22  Am.  Rep.  368,  holding 
administrator  liable  as  such  to  widow  of  testator  for  rents  due  to  her, 
appropriated  by  him  to  the  benefit  of  the  estate;  Thurston  v.  Doane,  47 
Me!  83,  holding  that  plaintiff  having  elected  to  sue  administrator  as  such, 
▼hich  action  was  barred  by  statute  of  limitation,  could  not  s^e  administra- 
tor on  his  personal  liability;  Sargent  v.  Sargent,  168  Mass.  421,  422,  47 
K.  £.  122,  holding  probate  court  competent  to  appoint  and  receive  account 
of  administrator  in  matter  of  collection  of  assets  of  estate  which  will  be- 
long to  some  particular  person ;  State  v.  Farrar,  77  Mo.  180,  allowing  surety 
on  administrator's  bond  in  replevin  suit  to  be  reimbursed  out  of  property 
replevied  by  administrator  as  such ;  Coffee  v.  Crouch,  28  Mo.  109,  holding 
administrator  x)ersonally  liable  for  trust  funds  recovered  by  him  as  admin- 
istrator of  trustee;  Allen  v.  Roll,  25  N.  J.  Eq.  165,  holding  cestui  que  trust 
Dficessary  party  in  foreclosure  by  administrator  of  mortgagee  holding  mort- 
gJ^  in  trust ;  Carter  v.  Thomas,  3  Ind.  214,  holding  administrator  person- 
%  liable  on  promise  to  pay  debts  of  intestate  on  receipt  of  assets  of 
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estate ;  Duffy  v.  Neale,  Taney,  274,  Fed.  Gas.  4119,  holding  that  election  to 
sue  administrator,  as  such,  for  funds  received  by  him  after  testator's  death, 
bars  action  against  him  as  individual ;  dissenting  opinion  in  Penny  v.  Crooly 
87  Mich.  34,  13  L.  B.  A.  90,  49  N.  E.  317,  majority  holding  executor  not  a 
party  so  as  to  be  disqualified  as  witness  in  a  suit  against  him  by  widoiv^'s 
administrator  for  bonds  received  after  testator's  death. 

Distinguished  in  Kelley  v.  Kelley,  84  Fed.  423,  holding  defendants  per- 
sonally liable  for  deposits  received  by  them  in  the  name  of  the  testator,  a 
deceased  banker,  before  appointment  of  administrators;  Lucht  v.  Behrens, 
28  Ohio  St.  240,  22  Am.  Bep.  385,  holding  estate  not  liable  for  funds  bor- 
rowed by  administrator  to  carry  on  business  of  testator;  Van  Slooten  v. 
Dodge,  146  N.  Y.  331,  39  N.  E.  951,  holding  executor  not  liable  as  such  for 
ring  given  to  him  by  complainant  for  inspection;  Rich  v.  Sowles,  64  Vt. 
411, 15  L.  B.  A.  853,  23  Atl.  724,  holding  estate  not  liable  for  value  of  horses 
used  on  testator's  farm  and  bought  by  defendant  "as  administrator." 

Qualified  in  Boyle  v.  Knauss,  81  N.  J.  L.  332,  79  Atl.  1025,  holding  where 
goods  are  unlawfully  detained  by  administrator  who  claims  title  in  rig^ht 
of  intestate,  person  claiming  can  sue  him  personally  or  in  his  representa- 
tive capacity;  Fidelity  etc.  Co.  v.  Texas  Land  etc.  Co.,  40  Tex.  Civ.  408, 
90  S.  W.  202,  holding  whatever  administratrix  lawfully  receives  in  her  offi- 
cial capacity,  her  sureties  become  responsible  for. 

Liabilities  of  estates  of  decedents  upon  contracts,  and  for  torts  of 
executors  and  administrators.    Note^  52  Am.  St.  Bep.  126. 

Liability  of  executor  or  administrator  and  his  sureties  for  property 
coming  into  his  hands  which  is  not  assets  of  estate.  Note,  19  Awf^, 
Gas.  568. 

Capacity  in  which  executor  or  administrator  may  be  sued  for  personal 
tort.    Note,  51  L.  B.  A.  266. 

Admlnlstraton  de  bonis  non  may  recover  from  deceased  administrator's 
representatives  moneys  received  by  him. 

Approved  in  Wilson  v.  Arrick,  McAr.  &  M.  (D.  C.)  231,  holding  where 
original  administratrix  collected  claim  of  deceased  through  her  attorney,  it 
is  considered  administered  assets,  and  on  removal  of  administratrix,  admin- 
istrator de  bonis  non  cannot  recover  money  from  attorney ;  Lemmon  v.  Hall, 
20  Md.  171,  allowing  administrator  de  bonis  non  to  collect  balance  in  hands 
of  administrator  from  latter's  executor;  Donaldson  v.  Raborg,  26  Md.  326, 
allowing  administrator  de  bonis  non  to  recover  from  executors  of  former 
administrator  de  bonis  non  balance  received  by  latter  for  the  estate. 

Assets  passing  to  administrator  de  bonis  non.    Note,  40  L.  B.  A.  45,  73. 

14  Pet.  203-800,  10  L.  Ed.  462,  IBVINE  ▼.  LOWBT. 

Defendant,  in  suit  commenced  in  State  court  by  foreign  attachment,  wlio 
aivears  and  removes  cause  to  Federal  court,  thereby  waives  privilege  of  beings 
served  In  district  of  his  residence  and  admits  Jurisdiction  of  court. 
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approved  in  Barnes  y*  Western  Union  Tel.  Co.^  120  Fed.  555^  holding 
^iietal  demnrrer  after  special  appearances  and  defenses,  and  before  hear- 
^  of  such  defenses,  waives  irr^^larity  in  service  of  process. 

Cited  in  Lee  v.  Aetna  Ins.  Co.,  15  Fed.  Cas.  142,  holding  that  Connecticut 

corporation  waived  objection  to  being  sued  in  Ohio  in  Fedeial  court  by 

filing  stipulation  in  Ohio  auditor's  office  consenting  to  service  of  process 

in  Ohio;  Robinson  v.  National  Stock  Yard  Co.,  20  Blatchf.  514, 12  Fed.  362, 

liolding  that  defendant  cannot  object  to  jurisdiction  for  want  of  prox>er 

service  by  demurrer;  Knott  v.  Southern  Life  Ins.  Co.,  2  Wood,  481,  Fed. 

Cas.  7894,  holding  that  Tennessee  corporation  waived  privilege  of  being 

sued  in  Tennessee  by  filing  stipulation  in  Alabama  that  service  on  its  agent 

should  be  good  against  itself;  Winans  v.  McKean  R.  R.  &  Nav.  Co.,  6 

Blatchf.  219,  Fed.  Cas.  17,862,  holding  that  defendant  corporation  waived 

right  to  be  sued  in  district  where  found,  by  appearance;  Merks  v.  Sturm 

etc.  Co.,  233  Fed.  70,  arguendo. 

In  action  by  corporation  Federal  courts  do  not  have  jurisdiction  by  reason 
of  dlvene  dtizensbip  of  parties  if  defendant  and  soma  of  corporators  are  citl- 
>8na  of  same  State. 

Cited  in  case  of  Sewing  Machine  Companies,  18  Wall.  575,  21  L.  Ed.  dl8, 

<lenyiiig  right  of  removal  to  Federal  court  to  nonresident  defendant,  one 

of  defendants  residing  in  same  State  as  plaintiff;  Case  v.  Douglas,  1  Dill. 

3(H),  Fed.  X^as.  ~2491,  remanding  to  State  court  where  record  failed  to  show 

^i  plaintiffs  nonresidents;  dissenting  opinion  in  Marshall  v.  Baltimore  & 

Ohio  R.  R.  Co.,  16  How.  349,  14  L.  Ed.  968,  majority  holding  declaration 

^eging  defendant's  incorporation  in  another  State  sufficient  to  give  Fed- 

eraJ  court  jurisdiction;  Wilson  v.  Pierce,  30  Fed.  Cas.  153,  holding  corpo- 

fz^tion  not  an  'inhabitant''  so  that  foreign  process  of  attachment  would 

issue. 

denied  in  Wells  v.  Russellville  etc.  Coal  Min.  Co.,  206  Fed.  530,  holding 
that  averment  as  to  corporation  should  be  of  facts  of  its  creation  and  place 
^'  doing  business  in  order  to  establish  diversity  of  citizenship. 

^"ritten  promise  to  pay  a  certain  sum  "in  ol&ce  notes"  of  a  bank  is  not  a 
^^oti^ljle  instrument. 

(^ited  in  Huse  v.  Hamblin,  29  Iowa,  504,  4  Am.  Bep.  245,  holding  certifi- 
**!f ?    ^^  deposit,  "payable  to  order  in  currency,"  non-negotiable. 

I^istinguished  in  Forrest  v.  Safety. Banking  &  Trust  Co.,  174  Fed.  347, 
oioing.  certificate  of  deposit  payable  in  current  funds  negotiable;  Bull  v. 
^aak  of  Kasson,  123  U.  S.  112,  31  L.  Ed.  100,  8  Sup.  Ct.  64,  holding  bill 
PJ^^l>le  in  "current  funds,"  negotiable;  Woodruff  v.  Mississippi,  162  U.  S. 
^3,  ^O  L.  Ed.  977, 16  Sup.  Ct.  824,  holding  bonds,  acknowledging  indebted- 
^  ixi.  goldlboin,  with  coupons  payable  in  currency,  not  void  for  want  of 
^^^>^  I  Rindskoff  v.  Barrett,  11  Iowa,  173,  holding  note  payable  "in  cur- 
?2^5^*  non-negotiable ;  First  Nat.  Bank  v.  Slette,  67  Minn.  427,  64  Am.  St. 
^^^  ^30,  69  N.  W.  1148,  holding  note  payable  "in  exchange"  non-n^otiable. 


\ 
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What  instruments  are  negotiable.    Note,  14  Am.  Dec.  422. 
Wliat  is  negotiable  note.    Note,  Ann.  Gas.  1912D,  8. 
Bank  notes  as  money.    Note,  4  Ann.  Gas.  682. 

In  action  on  non-negotiable  note,  which  has  been  assigned  so  that  entire 
equitable  interest  is  in  another,  assignor  is  nevertheless  deemed  real  party  f^ 
interest  for  purpose  of  Federal  jurisdiction,  and  if  he  is  competent  to  sue  in 
the  Federal  court  action  is  maintainable. 

Approved  in  Laubscher  v.  Fay,  197  Fed.  880,  holding  suit  for  wrongful 
death  must  be  brought  in  name  of  personal  representative,  who  is  not 
merely  nominal  party,  so  that  his  citizenship  is  to  be  considered  in  deter- 
mination as  to  whether  Federal  courts  has  jurisdiction ;  Johnson  v.  St.  Louis, 
172  Fed.  41,  18  Ann.  Ca«.  949,  96  C.  C.  A.  617,  holding  president  of  joint- 
stock  company  organized  under  laws  of  New  York  anid  empowered  by  stat- 
ute of  that  State  to  sue  in  its  behalf,  may  maintain  action  in  Federal  court 
of  Missouri  for  injury  to  its  property ;  Popp  v.  Cincinnati,  H.  &  D.  Ry.  Co., 
96  Fed.  467,  holding  foreign  administrator  may  sue  in  Federal  court  for 
death  by  wrongful  act,  though  beneficiaries  reside  in  State  where  death 
occurred;  Sheltman  v.  Taylor's  Committee,  116  Va.  764,  82  S.  E.  699,  apply- 
ing rule  in  regard  to  committee  of  lunatic;  Mead  v.  Walker,  15  Wis.  503, 
refusing  removal  to  Federal  court  of  action  by  nonresident  trustee  on 
ground  of  diverse  citizenship  of  cestui  que  trust  and  defendant;  Geyer  v. 
John  Hancock  etc.  Life  Ins.  Co.,  50  N.  H.  234,  9  Am.  Bep.  187,  refusing 
removal  to  Federal  court  of  action  on  life  insurance  policy  by  executor  in 
favor  of  nonresident  beneficiary;  Bonnafee  v.  Williams,  3  How.  577,  11 
L.  Ed.  733,  allowing  nonresident  holder  of  note  to  sue  in  Federal  court 
though  equitable  owner  resident  of  same  State  as  defendant ;  Rice  v.  Hous- 
ton, 13  Wall.  67,  20  L.  Ed.  484,  allowing  nonresident  administrator  to  sue 
defendant,  resident  of  same  State  as  testator,  in  Federal  court;  Adams  v. 
White,  1  Fed.  Cas.  157,  sustaining  right  of  nonresident  holder  to  sue  in 
Federal  court,  regardless  of  citizenship  of  equitable  owner  of  note;  Dim- 
mock  V.  Doolittle,  29  Fed.  545,  refusing  to  remand  to  State  court  action  on 
non-negotiable  contract  because  equitable  owner  resident  of  same  State  as 
defendant;  Sharp's  Rifle  Co.  v.  Rowan,  34  Conn.  333,  91  Am.  De«.  731, 
overruling  demurrer  to  jurisdiction  to  bill  for  conveyance  of  real  estate, 
on  ground  that  defendant  owner  of  legal  title  was  agent  of  British  govern- 
ment; Clarke  v.  City  of  Janesville,  1  Biss.  103,  Fed.  Cas.  2854,  dismissing 
suit  on  unassignable  bond  by  equitable  owner  thereof. 

Distinguished  in  Reinach  v.  Atlantic  &  G.  W.  R.  Co.,  58  Fed.  37,  sus- 
taining suit,  by  alien  bondholder  in  Federal  court,  in  hostility*  to  trustee 
holding  legal  title,  resident  of  same  State  as  defendant  mortgagor. 

Where  nominal  plaintiff  is  by  law  made  conduit  throngli  wlitai  legal  right 
of  real  plaintiff  is  to  be  asserted,  jurisdiction  of  Federal  court,  by  reason  of 
diverse  citizensUp  of  parties,  will  be  determined  by  citizenship  of  real  plain- 
tiff and  defendant. 


; 
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Approved  in  Karrick  v.  Wetmore,  22  App.  D.  C.  494,  holding  suit  brought 
in  name  of  deceased  assignor  is  nullity,  and  declaration  cannot  be  amended 
by  substituting  his  administrator  as  nominal  plaintiff;  McNutt  y.  Bland, 
2  How.  15,  11  L.  Ed.  161,  sustaining  jurisdiction  of  Federal  court  over  suit 
on  sheriil's  bond  between  residents  of  same  State  for  use  of  nonresident ; 
Wade  Y.  Wortsman,  29  Fed.  757,  sustaining  jurisdiction  of  Federal  court 
over  action  by  marshal  on  a  bond  for  use  of  nonresidents;  Governor  of 
Arkansas  v.  Ball,  £[empst.  545,  Fed.  Cas.  530,  holding  that  suit  in  favor  of 
a  third  person  on  administration  bond  payable  to  Governor,  must  be  in  lat- 
ter's  name;  Patterson  v.  Mater,  26  Fed.  32,  holding  that  nonresident  could 
8ue  on  bond  of  marshal,  resident  of  same  State  as  obligors,  without  assign- 
ment; New  Orleans  v.  Gaines,  138  U.  S.  607,  34  L.  Ed.  1106, 11  Sup.  Ct.  431, 
allowing  equitable  owner  by  subrogation  of  claims  against  New  Orleans  to 
sue  in  Federal  court  regardless  of  citizenship  of  original  claimants ;  Weed 
Sewing  Machine  Co.  v.  Wicks,  3  Dill.  266,  Fed.  Cas.  17,348,  allowing  non- 
resident corporation  to  sue  in  Federal  court  on  bond  given  to  its  resident 
/  agent;  dissenting  opinion  in  McNutt  v.  Bland,  2  How.  25,  26,  11  L.  Ed.  165, 

166,  majority  sustaining  jurisdiction  of  Federal  court  over  suit  on  sheriff's 
bond  between  residents  of  same  State  for  use  of  nonresident. 

14  Pet.  301-317,  10  L.  Ed.  465,  UNITED  STATES  ▼.  KNIGHT. 

Under  act  of  1829,  regulating  processes  in  Federal  courts^  debtor  imprisoned 
on  Federal  execution  has  privileges  of  Jail  limits  as  fixed  hj  State  statute, 
Federal  statute  of  January  6, 1800,  being  merely  cumulative. 

Cited  in  Snead  v.  McCouU,  12  How.  410, 13  L.  Ed.  1044,  debtor  imprisoned 
in  a  ca.  sa.  from  Federal  court  allowed  freedom  of  jail  limits  fixed  by 
Virginia  statute ;  Ex  parte  McNiel,  13  Wall.  243,  20  L.  Ed.  627,  enforcing 
in  Federal  admiralty  court  lien  for  pilotage  allowed  by  New  York  statute ; 
Ex  parte  Boyd,  105  U.  S.  651,  26  L.  Ed.  1202,  allowing  proceedings  supple- 
mentary to  execution  under  New  York  statute  on  judgment  rendered  in  Fed- 
eral court ;  United  States  v.  Tetlow,  2  How.  164,  166,  Fed.  Cas.  16,456,  dis- 
charging debtor  imprisoned  at  suit  of  the  United  States  by  Federal  process 
under  statute  of  Massachusetts;  Clark  v.  Sohier,  1  Wood.  &  M.  374,  375, 
Fed.  Cas.  2835,  allowing  plaintiff  in  Federal  court  a  new  trial  after  three 
years,*  under  Maine  statute ;  Perry  Mfg.  Co.  v.  Brown,  2  Wood.  &  M.  470, 
Fed.  Cas.  11,015,  holding  that  nonresident  creditor  attaching  by  Federal 
process  after  insolvency  of' debtor,  under  Maine  statute,  acquired  no  lien; 
Gorham  v.  Wing,  10  Mich.  497,  holding  word  "proceedings"  to  include  re- 
demption of  land  sold  on  execution ;  Merchants'  Bank  v.  Evaus,  51  Mo.  343, 
holding  marshal's  sale  on  execution,  by  order  of  Federal  court,  void,  be- 
cause violating  State  law  of  executions ;  Clark  v.  Sohier,  1  Wood.  &  M.  375, 
Fed.  Cas.  2835,  holding  that  Federal  court  cannot  acquire  new  jurisdiction 
under  State  statutes. 

Distinguished-  in  Duncan  v.  Darst,  1  How.  306,  11  L.  Ed.  141,  holding  that 
debtor  imprisoned  on  a  ca.  sa.  from  Federal  court  cannot  be  discharged  by 
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State  officers  under  State  insolvency  law ;  Hudson  v.  Parker,  156  U.  S.  282, 
39  L.  Ed.  426,  15  Sup.  Ct.  452,  holding  that  Supreme  Court  may  exercise 
its  discretion  in  regulating  process  on  appeal  from  lower  Federal  court; 
Springer  v.  Foster,  1  Stbry,  602,  Fed.  Cas.  13,265,  holding  State  insolvent 
act  could  not  dissolve  attachment  in  Federal  court,  issued  previously  under 
antecedent  State  statute ;  Springer  v.  Foster,  2  Story,  3S7,  Fed.  Cas.  13,266, 
holding  attachment  from  Federal  court,  issued  under  State  statute,  not 
dissolved  by  repeal  of  State  statute;  Sadlier  v.  Fallen,  2  Curt.  192,  Fed. 
Cas.  12,209,  holding  State  court  could  not,  under  Rhode  Island  insolvency 
act,  discharge  debtor  imprisoned  by  process  of  Federal  court;  Rogers  ▼. 
McKenzie,  1  Heisk.  517,  holding  statutory  exemption  no  bar  to  execution 
issued  from  Federal  court. 

While  oiZLcer  may  be  liable  for  taking  debtor's  bond  not  in  conformity  with 
statute  and  allowliig  debtor  liberty  both  day  and  night,  sureties  on  bond  are 
bound  only  hy  its  conditions,  whether  conformable  with  statute  or  not. 

Cited  in  Steele  v.  Tutwiler,  63  Ala.  372,  holding  obligors  on  defective 
supersedeas  bond  not  liable  for  rent  accruing  pending  appeal ;  State  y.  Polk, 
14  Lea,  5,  holding  sureties  on  treasurer's  bond  liable  only  for  part  of  pen- 
alty though  statute  required  bond  for  separate  liability  for  entire  penalty ; 
United  States  v.  Rundlett,  2  Curt.  45,  Fed.  Cas.  16,208,  holding  that  in 
action  on  a  recognizance  the  rules  of  law  under  which  taken  govern  inter- 
pretation of  its  conditions. 

Proc'esB  act  of  1828,  provKUng  that  executions  from  Federal  court  shall  be 
same  as  used  in  State  court,  being  merely  regulative  statute  and  direeting 
public  of  no  right,  will  be  construed  to  embrace  executions  issued  in  faTor  of 
United  States. 

Approved  in  United  States  v.  Chesapeake  etc.  Canal  Co.,  206  Fed.  967, 
holding  State  statute  of  limitations  will  not  bar  an  action  by  government 
in  its  sovereigni  capacity  to  recover  dividends  on  corporate  stock  owned  by 
it ;  Day  v.  Salem,  65  Or.  121,  Ann.  Gas.  1915A,  1011,  131  Pac.  1030,  holding 
that  municipal  corporation  may  include  within  its  corporate  limits  State 
property  so  long  as  its  ordinances  do  not  encroach  upon  sovereign  powers 
of  State;  Pittsburg  Testing  Laboratory  v.  Milwaukee  Electric  R.  R.  etc. 
Co.,  110  Wis.  640,  86  N.  W.  594,  holding  lien  enforceable  against  power- 
house of  company  furnishing  light  to  city,  where  the  contract  can  be  ful- 
filled and  public  uses  subserved  without  use  of  jwwer-house ;  dissenting 
opinion  in  Palmer  v.  District  of  Columbia,  26  App.  D.  C.  42,  1  L.  R.  A. 
(N.  S.)  878,  majority  holding  public  ofl&cer  charged  with  committing  public 
nuisance  cannot  protect  himself  by  claiming  that  in  performance  of  act  he 
represented  State ;  dissenting  opinion  in  Board  of  County  Commrs.  v.  Clapp, 
83  Minn.  521,  86  N.  W.  779,  majority  holding  where  attorney  has  collected 
money  upon  a  judgment  for  delinquent  personalty  taxes  he  has  lien  on  fund 
for  services ;  Fink  v.  CNcil,  106  U.  S.  280,  27  L.  Ed.  199,  1  Sup.  Ct.  331, 
holding  Wisconsin  statute  exempting  homesteads  applicable  against  judg- 
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ment  in  favor  of  the  United  States;  State  v.  Williford,  36  Ark.  159,  88  Am. 
R^.  86,  holding  statutory  exemption  applicable  to  judgment  debtor's  bail 
bond  given  to  State ;.  Ren  v.  Driskell,  11  Lea,  644,  holding  statutory  home- 
stead exemption  a  bar  to  execution  in  favor  of  State  for  unpaid  taxes; 
United  States  v.  Maillard,  4  Ben.  464,  Fed.  Cas.  16,709,  applying  five-year 
limitation  on  action  for  forfeitures,  under  revenue  law,  to  suit  by  the 
United  States ;  United  States  v.  Tetlow,  2  Low.  164,  Fed.  Cas.  16,456,  dis* 
chaiging  debtor,  imprisoned  at  suit  of  the  United  States  by  Federal  process, 
under  Massachusetts  statute; 'dissenting  opinion  in  State  v.  Milburn,  9  Gill, 
109,  majority  allowing  State  to  sue  on  bond,  though  not  stamped  according 
to  stamp  aet. 

Distinguished  in  Carter  v.  New  Orleans  etc.  R.  Co.,  143  Fed.  102,  Missis- 
sippi statute  providing  that  actions  to  recover  forfeiture  on  penal  statute 
shall  be  brought  within  one  year  does  not  govern  action  in  Federal  court 
against  carrier  to  recover  damages  for  discrimination  in  violation  of  Comp. 
State.  1901,  pp.  3155,  3159 ;  United  States  v.  Herron,  9  Bank.  Reg.  637,  546, 
20  Wall.  265,  263,  22  L.  Ed.  276,  279,  holding  surety  on  debt  due  to  United 
States  not  released  by  debtor's  discharge  in  bankruptcy;  United  States  v. 
Nashville  etc.  Ry.  Co.,  118  U.  S.  125,  30  L.  Ed.  8J,  6  Sup.  Ct.  1008,  holding 
State  statute  of  limitations  does  not  run  against  United  States  on  Railroad 
bonds;  United  States  v.  Insley,  130  U.  S.  266,  32  L.  Ed.  969,  9  Sup.  Ct.  486, 
holding  suit  in  equity  by  United  States,  to  redeem  land  twelve  years  after 
purchase,  by  defendant,  at  foreclosure  sale,  not  barred  by  laches;  United 
States  V.  Shaw,  39  Fed.  436,  8  L.  B.  A.  284,  holding  statute  fixing  jurisdic- 
tion limit  of  Circuit  Court  at  two  thousand  dollars  does  not  apply  to  suit 
by  United  States  on  postmaster's  bond ;  United  States  v.  Winona  etc.  P.  R. 
Co.,  67  Fed._971,  32  U.  S.  App.  306,  holding  United  States  not  estopped  by 
laches,  detrimental  to  defendant,  in  bringing  suit  to  cancel  erroneous  cer- 
tification of  lands;  Commonwealth  v.  Cook,  8  Bush,  225,  8  Am.  Bep.  459, 
holding  homestead  law  not  applicable  to  judgment  in  favor  of  State  on 
sheriff's  bond ;  Hendrick  v.  Posey,  104  Ky.  19,  45  S.  W.  528,  holding  law 
giving  attorney's  lien  for  services  on  moneys  collected  for  clients  did  not 
authorize  attorney  to  retain  moneys  collected  for  the  State. 

The  maxim,  "Nullum  tempus  occurrit  regi."    Note,  101  Am.  St.  Bep. 
151,  182. 

Stale  clai^vs.    Note,  2  Ain.  St.  Bep.  799. 

Applicability  of  statute  to  government.    Note,  8  E.  B.  0.  204. 

ProcMs  act  of  1828,  adopting  for  Federal  courts  State  law  aa  to  ezecntions 
and  "tile  proceedings  thereupon"  embraces  rights  of  imprisoned  debtor  to  have 
piivilege  of  jail  limits. 

Approved  in  Monumental  Brewing  Co.  v.  Larrimore,  109  Md.  688,  72  Atl. 
599,  prayer  to  withdraw  action  from  jury  which  refers  to  "proceedings" 

does  not  by  that  term  include  "pleadings";  United  States  v.  Rundlett^  2 
m— 85 
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Curt.  44,  Fed.  Gas.  16,208,  holding  that  word  "process"  includes  taking  a 
recognizi^nce. 

Certiorari  by  government  to  remove  indictment.    Note,  5  £.  R*  0.  547. 


U  Pet.  318-321,  10  L.  Ed.  478,  FOWLEB  ▼.  BRANTLT. 

Promissory  note,  payal^e  to  bank  casliier,  having  written  on  it  order  to 
credit  A  B,  and  pencil  mark  by  bank  to  indicate  its  rejection,  shows  that  it 
was  made  with  reference  to  customs  of  bank,  for  discount  only,  and  carries 
marks  of  suspicion  so  that  on  fraudulent  negotiation  by  A  B,  makers  are  not 
liable  to  purchaser,  he  being  charged  with  notice. 

Approved  in  In  re  Troy  &  Cohoes  Shirt  Co.,  136  Fed.  427,  where  presi- 
dent and  treasurer  of  corporation  drew  notes  payable  to  corporation's 
order,  which  they  indorsed  in  name  of  corporation  and  individually,  and 
they  were  delivered,  without  consideration,  to  vice-president  for  benefit 
of  firm,  of  which  all  three  were  members,  and  vice-president  indorsed  them 
individually  and  president  indorsed  them  in  name  of  firm,  discounter  of 
such  notes  not  charged  with  notice  that  they  were  accommodation  notes; 
Bank  of  Pittsburgh  v.  Neal,  22  How.  108,  16  L.  Ed.  328,  holding  effect 
of  words  "second  of  exchange,  first  unpaid''  on  face  of  bills,  question^of 
law;  Angle  v.  N.  W.  Mut.  Life  Ins.  Co.,  92  U.  S.  342,  23  L.  Ed.  560,  holding 
purchasers  of  negotiable  paper,  showing  alterations,  took  subject  to  its 
infirmities;  Parsons  v.  Jackson,  99  U.  S.  441,  25  L.  Ed.  460,  charging  pur- 
chasers of  bonds  stolen  before  issued,  payable  in  undesignated  medium, 
having  past-due  coupons,  purchased  for  small  consideration,  with  knowl- 
edge of  their  invalidity;  Cummings  v.  Mead,  6  Fed.  Cas.  957,  charging 
purchaser  of  fraudulent  paper,  having  knowledge  of  insolvency  of  in- 
dorsers,  with  notice  of  fraudulent  negotiation;  Chester  v.  Dorr,  41  N.  Y. 
288,  holding  accommodation  indorser  not  liable  to  purchaser  after  ma- 
turity ;  In  re  Sime,  3  Sawy.  309,  Fed.  Cas.  12,861,  purchaser  for  value  from 
apparent  owner  of  certificates  of  deposit,  after  bankruptcy  of  owner,  not 
allowed  to  hold  them  against  true  owner;  Hert  v.  Oehler,  80  Ind.  87,  char- 
ging indorsee,  of  paper  bearing  alteration,  indicating  dishonor,  with  notice ; 
Stem  V.  Germania  Nat.  Bank,  34  La.  Ann.  1120,  holding  th^t  pledgee  of 
State  bond  coupons,  fraudulently  pledged  after  maturity,  had  no  title 
against  true  owner;  Merchants'  Bank  v.  Hanson,  33  Minn.  44,  58  Am.  Bep. 
9,  purchaser  of  note  from  indorsee  "for  collection"  not  allowed  to  hold 
it  against  indorser;  Edwards  v.  Thomas,  66  Mo.  484,  admitting  proof  of 
purchaser's  negligence  in  not  ascertaining  indorser's  authority  to  make  in- 
dorsement ;  dissenting  opinion  in  Merchants'  Bank  v.  State  Bank,  10  Wall. 
671,  19  L.  Ed.  1027,  majority  holding  that  cashier's  want  of  authority  to 
certify  checks  as  "good"  was  not  apparent  on  face  of  check. 

Distinguished  in  Goodman  v.  Simonds,  20  How.  366,  15  L.  Ed.  941,  hold- 
ing title  of  holder  for  value  could  not  be  impeached  by  circumstances  out- 
side of  instrument  itself;  Collins  v.  Gilbert,  94  U.  S.  758,  24  L.  Ed.  172, 
holding  misappropriation  of  an  accepted  draft  by  indorsee  in  blank  not 
sufficient  to  impeach  title  of  purchaser  for  value;  Brown  v.  Spofford,  95 
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U.  S.  483,  24  L.  Ed.  510»  holding  bona  fide  purchaser  not  affected  by  agree- 
ment between  parties  to  negotiate  paper  without  proof ,  charging  him  with 
knowledge;  Swift  v.  Smith,  102  U.  S.  445,  26  L.  Ed.  194,  allowing  pur- 
chaser of  note  from  apparent  owner  to  recover  in  absence  of  proof  of  his 
knowledge  of  the  fraud;  Brooklyn  City  ate.  R.  R.  Co.  v.  National  Bank 
of  the  Republic,  102  U.  S.  39,  26  L.  Ed.  70,  holding  holder  of  note,  pur- 
chased as  security  for  antecedent  debt,  not  affected  by  equities  between 
prior  parties;  Freeman's  Nat.  Bank  v.  Savery,  127  Mass.  79,  34  Am.  Rep. 
847,  holding  partner's  indorsement  of  firm  name  on  his  own  note,  playable 
to  another  firm  of  which  he  was  partner,  not  notj^e  of  fraud  to  purchaser; 
Kilerease  v.  White,  6  Fla.  47,  holding  purchaser  after  maturity  not  affected 
hy  maker's  right  of  setoff  against  indorser;  McCorckle  v.  Miller,  64  Mo. 
App.  167,  purchaser  of  note  not  charged  with  notice  of  its  theft  because 
matured  installment  not  indorsed  on  note;  Crosby  v.  Grant,  36  N.  H.  281, 
holding  fact  that  purchaser  took  note  on  last  day  of  grace  not  sufficient 
to  put  him  on  inquiry ;  dissenting  opinion  in  Arents  v.  Commonwealth,  18 
Gr^tt.-  758,  majority  holding  that  coupons  were  stolen  after  maturity  and 
that  purchaser  for  value  had  no  title  against  true  owner. 

What  is  negotiable  note.    Note,  Ann.  Gas.  1912D,  11. 

Rights  of  transferee  after  maturity  of  negotiable  paper.  Note,  46 
L.  R.  A.  754,  755,  759. 

Circumstances  sufficient  to  put  purchaser  of  negotiable  paper  on  in- 
quiry.   Note,  29  L.  R.  A.  (IT.  S.)  377. 

Banking  customs.    Note,  21  L.  R.  A.  445,  446. 

14  Pet.  322-333, 10  Iv  Ed.  476,  GAMES  ▼.  UTILES. 

Deed  hj  patentee,  made  in  pnisiiance  of  decree  to  which  it  lof on,  la  ad- 
adsilble  to  prow  title  without  ezempllficaftton  of  the  record  upon  which  tha 
decree  mm  made. 

Cited  in  Hanrick  v.  Neely,  10  Wall.  365,  19  L.  Ed.  948,  holding  deed 
made  in  pursuance  of  decree  admissible  without  proof  of  decree;  Rockwell 
V.  Brown,  54  N.  Y.  213,  deed  to  assignee  held  admissible  without  proof  of 
insolvency  proceedings  under  which  it  was  made. 

Distinguished  in  Rockwell  v.  McGovem,  69  N.  Y.  299,  holding  deed  by 
assignee  under  void  insolvency  proceedings  conveyed  no  title. 

PosaessloiL  of  a  deed  hy  a  person  claiming  under  it  is  prima  facie  evidence 
of  deUvery. 

Approved  in  Walker  v.  Warner,  31  App.  D.  C.  86,  and  Morton  v.  Morton, 
82  Ark.  496,  102  S.  W.  214,  both  holding  production  of  deed  by  grantee  is 
prima  facie  evidence  of  its  delivery;  Stanley  v.  Schwalby,  162  U.  S.  274, 
40  L.  Ed.  967,  16  Sup.  Ct.  762,  holding  possession  of  deed  sufficient  to  war- 
rant finding  that  deed  was  delivered;  Horn  v.  Gartman,  1  Fla.  86,  holding 
presentation  of  deed,  by  plaintiff,  for  record,  sufficient  evidence  of  de- 
livery to  him;  Adams  v.  Frye,  3  Met.  109,  sustaining  instruction  to  jury 
that  possession  of  bond  authorized  them  to  find  delivery;  Squires  v.  Sum- 
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mers,  85  Ind.  254,  holding  delivery  to  hnsband  of  female  grantee  with  in- 
straction  to  record  after  grantor's  death  a^  good  delivery;  McEwen  v. 
Troost,  1  Sneed,  191,  inferring  delivery  to  gi*antee,  where  grantor  recorded 
deed;  Flint  v.  Phipps,  16  Or.  447,  19  Pac.  549,  holding  party  disputing  de- 
livery to  person  having  possession  has  burden  of  proof;  Rogers  v.  Carey, 
47  Mo.  235,  4  Am.  Rep.  324,  holding  purchaser  from  grantee  under  defective 
deed  gained  no  title  by  new  deed  to  grantee,  delivered  to  purchaser;  Webb 
V.  Ritter,  60  W.  Va.  226,  54  S.  E.  497,  arguendo. 

Distinguished  in  Seibel  v.  Rapp,  85  Va.  31,  6^S.  E.  479,  holding  posses- 
sion of  mutilated  deed,  taken  from  grantor's  papers,  not  proof  of  delivery. 

Undelivered  written  transfer. or  assignment  of  property  as  gift.    Note, 
21  L.  B.  A.  695,  696. 

Court  may  Instruct  that,  in  its  opinion,  patentee  named  in  patent  ia  same 
person  differently  named  as  grantor  in  deed;  but  audi  instruction  will  l&ave 
only  such  influence  as  jury  think  it  entitled  to. 

Approved  in  Foster  v.  United  States,  188  Fed.  307,  110  C.  C.  A.  283, 
holding  that  in  no  case  should  trial  judge  express  opinion  as  to  guilt  of 
defendant  after  case  has  been  submitted  to  jury,  and  they  have  reported 
inability  to  agree;  Nyback  v.  Champagne  Lumber  Co.,  109  Fed.  737,  hold- 
ing it  error  for  judge  to  state  that  jury  would  not  be  justified  in  finding 
issue  for  one  party  because  evidence  is  all  on  one  side;  United  States  v. 
Schneider,  21  D.  C.  428,  holding  judge  of  Federal  court,  in  submitting  case 
to  jury,  may,  in  his  discretion,  express  his  opinion  upon  facts;  United 
States  V.  Murphy,  McAr.  &  M.  (D.  C.)  381,  holding  court  may  give  his 
opinion  on  facts  in  evidence,  but  never  without  warning  to  jury  that  they 
are  triers  of  facts  and  that  court's Ifopinion  in  no  wise  ooncludes  their  judg- 
ment; dissenting  opinion  in  Greene  v.  United  States,  154  Fed.  417,  85 
C  C.  A.  251,  majority  holding  that  in  Federal  court  no  instruction  to  jury, 
given  or  refused,  can  be  brought  before  appellate  court  unless  record  shows 
exception  was  taken  while  jury  was  at  bar;  Mitchell  v.  Harmony,  13  How. 
131,  14  L.'Ed.  82,  holding  that  Federal  court  in  New  York  properly  ex- 
pressed opinion  to  jury  on  question  of  fact,  following  practice  of  courts 
of  New  York;  Nudd  v.  Burrows,  91  U.  S.  439,  23  L.  Ed.  289,  court  com- 
ments to  jury  on  evidence  held  not  improper;  Charter  Oak  Life  Ins.  Co. 
v.  Rodel,  95  U.  S.  238,  24  L.  Ed.  434,  sustaining  refusal  of  instruction  tak- 
ing case  from  jury;  Hayes  v.  United  States,  32  Fed.  663,  approving  in- 
structions, in  a  prosecution  for  corruptly  obstructing  justice,  containing 
comments  on  facts  adverse  to  defendant;  Shehan  v.  Barry,  27  Mich.  228, 
allowing  trial  court  to  charge  the  jury,  that  he  should  discredit  the  testi- 
mony of  certain  witnesses  entirely;  State  v.  Hodge,  50  N.  H.  520,  sustain- 
ing refusal  of  court  to  instruct  jury  to  find  for  defendant  in  burglary  case . 

Distinguished  in  Starr  v.  United  States,  153  U.  S.  625,  38  L.  Ed.  846, 
14  Sup.  Ct.  923,  reversing  decree  in  murder  case  because  comments  on  evi- 
dence not  explained  to  be  matter  of  opinion;  State  v.  Heaton,  23  W.  Va. 
789,  reversing  judgment  in  grand  larceny  case  because  of  undue  interfer- 
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enee  with  province  of  jury  by  instruction  as  to  presnmption  from  posses- 
sion of  stolen  property. 

Proper  subjects  of  instructions  and  when  judges  may  comment  upon 
evidence.    Note,  72  Am.  Dec.  541. 

Tlie  law  knows  but  one  Christian  name,  and  a  person  may  show  that  he  la 
known  as  well  without  as  witli  a  middle  name. 

Approved  in  dissenting  opinion  in  Turk  v.  Benson,  30  N.  D.  208,  L  R.  A* 
1915D,  1211,  152  X.  W.  357,  majority  holding  an  abstractor  is  not  liable 
for  failure  to  report  judgment  against  William  J.  Rideout  upon  search  for 
William  G.  Rideout ;  Dunlap  v.  Green,  60  Fed.  247,  23  U.  S.  App.  154,  hold- 
ing parol  proof  admissible  to  identify  grantees  named  as  partners ;  Fincher 
V.  Han^an,  59  Ark.  159,  24  L.  R.  A.  547,  26  S.  W.  823,  record  of  first  . 
mortgage  held  constructive  notice  to  second  mortgagee,  though  middle 
initial  of  mortgagor  different;  Banks  v.  Lee,  73  Ga.  27,  reversing  jury's 
finding  for  defendant  on  ground  that  middle  initial  of  grantor  in  plain- 
tiff's deed  was  erased;  Schofield  v.  Jennings,  68  Ind.  235,  liolding  errone- 
ous middle  initial  in  grantee's  name  immaterial;  Page  v.  Amim,  29  Tex. 
73,  holding  certified  copy  of  deed  admissible,  although  middle  initial  of 
name  of  witness  to  deed  in  certificate  differed  from  middle  initial  of  name 
signed;  Johnson  v.  Hess,  126  Ind.  312,  9  L.  R.  A.  476,  25  N.  E.  450,  record 
of  judgment  against  William  Mankedick  held  not  notice  to  purchaser  from 
grantee  of  H.  W.  Mankedick;  Gillespie  v.  Rogers,  146  Mass.  611,  16  N.  £. 
713,  deed  executed  by  J.  N.  H.,  in  which  he  was  called  J.  H.,  held  valid, 
and  record  thereof  constructive  notice  of  transfer  of  title ;  Guez  v.  Dupuis, 
152  Mass.  457,  25  N.  E.  740,  holding  bond  naming  obligor  as  M.  D.  and 
signed  as  M.  J.  D.,  valid. 

Distinguished  in  Wiebbold  v.  Hermann,  2  Mont.  610,  holding  that  com- 
plaint setting  out  initial  of  Christian  name  was  insufficient. 

Denied  in  Button  v.  Simmons,  65  Me.  584,  20  Am.  Rep.  730,  holding 
sheriff's  certificate  of  attachment,  reciting  defendant's  name  with  different 
middle  initial  than  writ  of  attachment,  rendered  attachment  void. 

Conveyance  by  or  to  party  in  wrong  name.    Note,  99  Am.  Dec.  350. 
Acquisition  and  use  ofname  by  individual.    Note,  14  L.  R.  A.  690. 

Secital  in  deed  that  it  was  delivered  in  presence  of  subscribing  witnessee, 
who  swear  to  delivery,  is  prima  facie  proof  of  delivery. 

Approved  in  Wilson  v.  Braden,  56  W.  Va.  375,  107  Am.  St.  Rep.  929/ 
49  S.  E.  410,  recitals  of  heirship  and  widowhood  in  deeds  upward  of  thirty 
years  old  under  which  possession  continuously  held,  are  presumptive  evi- 
dence of  truth  of  same,  and  admissible  against  strangers  to  title  claiming 
adversely;  Harmon  v.  Steams,  95  Va.  63,  27  S.  E.  603,  recital  in  deed 
that  grantor  is  widow  held  admissible  to  prove  it  the  deed  of  an  unmarried 
woman. 

State  court's  conatruction  of  State  laws  providing  for  tax  sales  will  bo 
stilctly  followed  by  Federal  courts;  accordingly  where  courts  of  Ohio  require 
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claiinant,  nnder  tax  title,  to  prove  substantial  compliance  at  tax  sale,  with 
all  legal  requirements,  tax  deed  offered  by  defendant  in  ejectment,  containing 
merely  historical  accoont  of  facts  of  sale,  is  inadmissible  in  Federal  courts. 

Approved  in  Columbia  Ave.  Sav.  Fund  etc.  Co.  v.  Dawson^  130  Fed. 
175,  under  Georgia  Constitution,  city  cannot  exempt  water  company  from 
payment  of  ad  valorem  tax  on  its  property  for  municipal  purposes,  either 
directly  or  by  commuting  such  taxes  in  consideration  of  certain  service 
to  be  supplied  by  company ;  Hart  v.  Delphey,  157  Iowa,  335,  136  N.  W.  709, 
holding  where  plaintiff  bases  his  title  to  lands  on  tax  deeds,  he  has  noth- 
ing If  lands  were  not  subject  to  taxation;  Hamilton  v.  Valiant,  30  Md. 
140,  holding  tax  collector  not  liable  to  purchaser  at  tax  sale  who  failed  to 
discover  irregularity  in  tax  sale  proceedings;  Sharpleigh  v.  Surdam,  1 
Flipp.  481,  Fed.  Cas.  12,711,  holding  that  statute  making  tax  deeds  prima 
facie  evidence  of  sale  does  not  embrace  proceedings  prior  to  sale;  Jones 
V.  Landis  Township,  50  N.  J.  L.  378,  13  Atl.  254,  holding  omission  in  tax 
collector's  returns  as  to  posting  notice  of  sale  could  not  be  supplied  by  tes- 
timony; The  Emma  L.  Coyne,  8  Fed.  Cas.  676,  holding  that  simply  filing 
a  libel  without  taking  out  an  attachment  was  notice  to  no  one. 

Distinguished  in  Merrick  v.  Hutt,  15  Ark.  338,  holding  that  under  local 
statute  auditor's  deed  on  tax  sale  was  prima  facie  evidence  of  title. 

Plaintiff  in  ejectment,  where  there  is  no  dispute  aa  to  bonndariea,  need  not 
prove  possession  by  defendant  of  identical  land  claimed  where  defendant  ad- 
mits possession  generally. 

Cited  in  Olive  v.  Adams,  50  Ala.  374,  vendor  suing  in  ejectment  must 
show  right  to  possession  at  time  of  suit,  not  merely  previous  ownership. 

Grantee  of  a  deed,  made  after  suit  in  ejectment  against  his  grantor,  has 
not  constructive  notice  of  pendency  of  action  where  deed  is  made  before  publi- 
cation or  service  of  process. 

Approved  in  Cotton  v.  Dacey,  61  Fed.  483,  holding  party  attaching  land 
after  filing  bill  in  equity  but  before  service  of  process  on  him  does  not 
acquire  superior  rights  where  he  did  not  obtain  judgment  before  service 
of  bill. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be  fol- 
lowed in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  445,  447. 

14  Pet.  334-352,  10  L.  Ed.  481,  UNITED  STATES  V.  WIGGrNS. 

In  action  respecting  Spanish  grant,  proof  of  practice  and  usages  of  Spanish 
gOYenuqent  is  admissible  as  evidence  of  the  existence  of  foreign  law,  which, 
especially  when  unwritten,-iB  a  fact  to  be  proved  like  any  other  fact. 

Cited  in  Pino  v.  Hatch,  1  N.  M.  130,  allowing  plaintiff  in  ejectment  set- 
ting up  prescriptive  title  to  prove  customs  of  Spanish  government  as  to 
possessory  titles. 
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Wi<im  original  of  Spaaldi  decree,  allowing  petition  for  grant  of  land,  ie 
confined  to.arclilvee  of  pnbllc  office,  copy  certified  to  by  secretary  of  tbe  gov- 
ernment is  competent  evidence. 

Approved  in  United  States  v.  Brelin,  166  Fed.  105,  92  C.  C.  A.  88,  hold- 
ing alleged  certified  copy  of  naturalization  record  was  not  overthrown  by 
testimony  of  deputy  clerk  seven  years  after,  that  he  had  made  thorough 
search  and  found  no  such  record,  but  that  they  were  poorly  kept;  United 
States  V.  Rodman,  15  Pet.  137,  10  L.  Ed.  688,  United  States  v.  Delespine, 

15  Pet.  231, 10  L.  Ed.  721,  United  States  v.  Breward,  16  Pet.  147,  10  L.  Ed. 
918,  United  States  v.  Acosta,  1  How.  26,  11  L.  Ed.  34,  and  Smyth  v.  N.  0. 
Canal  etc.  Co.,  93  Fed.  921,  all  following  rule;  United  States  v.  Hanson, 

16  Pet.  201,  10  L.  Ed.  937,  holding  return  of  Spanish  surveyor-general 
competent  evidence  and  prima  facie  proof  of  fact  of  survey ;  United  States 
V.  King,  7  How.  871,  12  L.  Ed.  950,  holding  certified  copy  from  Spanish 
archives  of  petition  for  grant,  prima  facie  evidence  of  facts  recited ;  Hem- 
don  V.  Casiano,  7  Tex.  332,  admitting  testimonio  from  archives  of  land 
office,  being  original  copy  of  judicial  protocol,  on  same  footing  as  an  origi- 
nal; Sullivan  v.  Richardson,  33  Fla.  97,  100,  101,  14  South.  703,  704,  hold- 
ing original  of  grant  proper  legal  evidence  of  grantee's  title,  and  certified 
copy  not  the  only  proper  proof. 

Distinguished  in  Paschal  v.  Perez,  7  Tex.  361,  holding  certified  copy 
from  general  land  office  of  a  second  copy  of  title,  not  officially  in  custody 
of  land  office,  and  inadmissible;  Winter  v.  United  States,  Hempst.  383, 
Fed.  Cas.  17,896,  holding  unauthorized  survey  by  private  individual  of 
land  granted  by  Spanish  government,  not  sufficient  for  complete  title. 

Pxlma  fade  evldMice  ia  andi  as  in  judgment  of  law  is  sni&clent  to  ettab- 
Udi  tlie  fact,  and,  if  nnrebntted,  remains  anfflcient  for  the  purpose. 

Approved  in  Thomas  v.  Williamson,  51  Fla.  339,  40  South.  833,  Brown 
V.  Petersen,  25  App.  D.  C.  364,  and  Walker  v.  Warner,  31  App.  D.  C.  87, 
all  holding  testimony,  uncontradicted  and  not  inherently  probable  is  prima 
facie  evidence  of  fact  which  it  seeks  to  establish,  and  jury  is  not  at  liberty 
to  disregard  it;  Ldlienthal's  Tobacco  v.  United  States,  97  U.  S.  268,  24 
L.  Ed.  905,  holding  evidence  establishing  sale  of  tobacco  without  legal 
accounting  prima  facie  proof  of  illegal  sales;  Georgia  R.  R.  Co.  v.  Smith, 
83  6a.  635,  10  S.  E.  237,  criticising  instruction  containing  definition  of 
prima  facie  evidence;  State  v.  Kelly,  73  Mo.  615,  applying  principle  to 
presumption  of  guilt  arising  from  possession  of  stolen  property;  State  v. 
Sattley,  131  Mo.  493,  33  S.  W.  49,  sustaining  instruction  that  failure  of 
bank  is  prima  facie  evidence  of  knowledge  of  cashier  of  its  condition; 
Commonwealth  V.  Taylor,  113  Mass.  6,  holding  delivery  of  intoxicating 
liquor  in  certain  places,  made  by  statute  prima  facie  evidence  of  sale,  not 
prima  facie  evidence  in  oth^  cases;  Richmond  etc.  R.  R.  Co.  v.  Trammel, 
53  Fed.  202,  holding  order  of  commissioners  fixing  rates  not  conclusive  evi- 
dence of  their  reasonableness. 
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Perfect  titles  under  Spanish  grants  before  treaty  of  January  24,  1818,  of 
lands  embraced  in  cession  are  valid  without  confirmation  by  United  States; 
but  Spanish  grant  on  conditions  not  performed  by  grantee  is  not  binding  on 
United  States  and  will  not  be  confirmed  under  article  vm  of  the  treaty. 

Approved  in  Ainsa  v.  New  Mexico  &  Arizona  R.  R.,  175  XJ.  S.  83,  44 
L.  Ed.  81,  20  Sup.  Ct.  30,  holding  Arizona  territorial  courts  have  joris- 
diction  as  between  private  parties  to  determine  whether  title  under  un- 
confirmed Mexican  grant  was  complete  before  cession;  United  States  v. 
Oregon  etc.  R,  Co.,  186  Fed.  903,  applying  rule  in  regard  to  lands  granted 
by  Congress  to  railroad  company  containing  condition  subsequent  for 
breach  of  which  lands  were  subject  to  forfeiture  to  United  States ;  Teddlee 
v.  McNeely,  104  La.  606y.29  South.  248,  holding  title  under  confirmed  grant 
will  be  protected  from  claim  under  certificate  of  land  office;  Territory  v. 
Delinquent  Taxpayers,  12  N.  M.  65,  73  Pac.  622,  lands  embraced  in  perfect 
Mexican  grant  are  taxable  though  grant  submitted  to  court  of  private  land 
claims  for  confirmation  and  patent  not  yet  issued;  United  States  v.  Deles- 
pine,  15  Pet.  333,  10  L.  Ed.  758,  refusing  to  confirm  claim  where  condi- 
tions of  Spanish  grant  had  not  been  complied  with;  United  States  v.  IJan- 
son,  16  Pet.  199,  10  L.  Ed.  936,  confirming  grant  prayed  for,  for  purpose 
of  constructing  sawmill,  without  such  construction,  where  grant  was  made 
without  conditions;  United  States  v.  Lawton,  5  How.  29,  12  L.  Ed.  35,  re- 
fusing to  recognize  Spanish  grant  where  land  was  unsurveyed  and  un- 
severed  from  king's  domain;  Doe  v.  Eslava,  9  How.  445,  13  L.  Ed.  210» 
refusing  to  uphold  title  under  United  States  patent  against  Spanish  title 
perfected  before  cession;  Glenn  v.  United  States,  13  How.  258,  14  L.  Ed. 
136  (affirming  Hempst.  403,  Fed.  Cas.  5481),  refusing  to  confirm  Spanish 
grant  upon  condition  to  settle  colony,  not  executed  by  grantee;  Snyder  v. 
Sickles,  98  U.  S.  204,  25  L.  Ed.  98,  refusing  patent  on  Spanish  grant  fail- 
ing to  describe  boundaries,  survey  having  been  rejected;  Dauterieve  v. 
United  States,  101  U.  S.  706,  25  L.  Ed.  871,  dismissing  petition  to  confirm 
unsurveyed  lands  in  Louisiana,  granted  before  treaty  of  cession;  Muse  t. 
Arlington  Hotel  Co.,  68  Fed.  642,  holding  title  not  conveyed  by  Spanish 
grant  where  land  not  clearly  separated  by  survey;  Chouteau  v.  Eckhart, 
2  How.  375,  11  L.  Ed.  305,  holding  that  Supreme  Court  had  jurisdiction 
to  pass  on  titles  depending  not  only  on  Spanish  grants  but  upon  conflict- 
ing confirmatory  statutes;  Mintum  v.  Brower,  24  Cal.  662,  holding  that 
titles  perfected  before  acquisition  of  California  by  United  States  were 
valid  without  confirmation  by  board  of  commissioners;  Doe  v.  Latimer,  2 
Fla.  82,  holding  concession  made  while  regulations  as  to  occupancy  and 
cultivation  were  in  force,  no  evidence  of  title  where  regulations  not  com- 
plied with ;  United  States  v.  Lucero,  1  N.  M.  447,  sustaining  title  of  Pueblo 
Indian  of  New  Mexico  perfected  before  treaty  of  Guadalupe  Hidalgo; 
Lobdell  V.  Clark,  4  La.  Ann.  100,  sustaining  title  of  patentee  of  United 
States  against  French  title  incomplete  because  of  no  occupancy  or  culti- 
vation ;  Hallett  v.  Hunt,  7  Ala.  903,  holding  that  where  government  con- 
firms one  of  two  titles  of  adverse  claimants^  under  special  grants,  it  will 
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prevaU  in  courts  of  law;  Lacroix  v.  Eseobal,  37  La.  Ann.  537,  refusing 

to  inquire  into  regularity  of  convention  between  United  States  and  France 

of  April  16,  1869,  in  trademark  case;  dissenting  opinion  in  Fremont  v« 

\  United  States,  17  How.  568,  576,  15  L.  Ed.  250,  258,  majority  holding  that 

^^  failure  to  comply  with  conditions  of  Spanish  grant  did  not  ipso  facto  work 

t  forfeiture;  Magwire  v.  Tyler,  8  Wall.  652,  19  L.  Ed.  320,  holding  that  de- 

I  tcrmrnation  of  conflicting  claims,  under  incomplete  titles,  derived  from 

I  French  patent,  rested  with  executive  not  judiciary;  Tyler  v.  Magwire,  17 

Wall.  274,  21  L.  Ed.  580,  holding  that  on  secondiwrit  of  error  to  State  court 

by  plaintiff,  claiming  under  United  States  patent.  Supreme  Court  would 

proceed  to  final  judgment  and  order  execution. 

Distinguished  in  Hancock  v.  McKinney,  7  Tex.  446,  447,  448,  450,  sus- 
taining title  by  Spanish  grant  on  unperformed  conditions,  conditions  being 
subsequent ;  Yanderslice  v.  Hanks,  3  Cal.  40,  holding  title  under  Mexican 
grant  on  condition  subsequent,  where  no  time  limited  for  performance, 
absolute  performance  becoming  impossible;  Gunn  v.  Bates,  6  Cal.  271, 
holding  conditional  grant  from  Mexico  conveys  title  sufficient  to  maintain 
ejectment  without  performance  of  conditions. 

14  Pet.  353-429,  10  Z*.  Ed.  490,  POLLABD  ▼.  KIBBE. 

Supreme  Court  has  Juiisdiction  to  revise  Judgment  of  court  of  last  resort 
In  Alabama^  deciding  against  a  title  set  up  under  an  act  of  Congress. 

Cited  in  Mobile  v.  Eslava,  16  Pet.  250,  10  L.  Ed.  954,  taking  jurisdic- 
tion where  both  parties  claimed  under  same  act  of  Congi'ess;  Chouteau  v. 
Eckhart,  2  How.  372,  11  L.  Ed.  304,  adopting  similar  course  on  facts 
similar  to  those  of  main  case;  Jourdan  v.  Barrett,  4  How.  177,  11  L.  Ed. 
928,  taking  jurisdiction  where  facts  raised  question  of  construction  of  act 
ot  Congress  granting  titles;  Doe  v.  Eslava,  9  How.  444,  13  L.  Ed.  209, 
taking  jurisdiction  where  plaintiff  claimed  title  through  United  States, 
but  refusing  jurisdiction  so  far  as  concerned  correctness  of  State  court 
decision  on  ancient  Spanish  and  French  grants ;  Lytle  v.  Arkansas,  22  How. 
203,  16  L.  Ed«  309,  taking  jurisdiction  where  State  court  rejected  title 
under  acts  of  1830  and  1832,  for  fraudulent  entry. 
Distinguished  in  Scott  v.  Jones,  5  How«i874,  12  L.  Ed.  196,  refusing  to 
I  take  jurisdiction  where  State  statute  was  assailed  on  ground  that  legis- 

I  lature  passing  it  was  not  competent  under  laws  of  the  United  States. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  B.  A.  572,  573. 

Act  of  ICay  26, 1824,  respecting  Mobile  '<water  lot'*  and  Stianlsh  "new  grant" 
lots  and  act  of  July  2,  1836,  granting  certain  lot  to  PoUard's  heirs,  constmed 
together  so  as  to  harmonise  them,  they  being  in  paii  materia. 

Cited  in  Mobile  v.  Eslava,  16  Pet.  246,  10  L.  Ed.  953»  holding  that,  under 
act  of  May  26,  1824,  the  improvements  therein  referred  to  must  be  made 
en  "Vater  lot"  by  owner  of  "front  lot/' 
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Spanish  grant,  made  in  1809,  after  the  Louisiana  treaty  of  1808,  of  land 
which,  previous  to  the  cession,  was  In  dispute  between  France  and  Spain,  the 
grant  being  prior  to  acquisition  by  the  United  States,  is  a  "new  grant"  within 
the  meaning  of  the  exception  in  the  Act  May  26,  1824,  and  such  a  grant  as 
Spain,  having  possession,  had  "the  power"  to  make  within  the  meaning  of  that 
act. 

Cited  in  dissenting  opinions  in  Mobile  v.  Emanuel,  1  How.  102,  103,  11 
L.  Ed.  63  and  Mobile  v.  Hallett,  16  Pet.  265,  10  L.  Ed.  960,  majority  in  both 
cases  sustaining  title  of  deftndant  in  ejectment  founded  on  Spanish  grant 
confirmed  by  United  States,  as  within  exception  of  act  of  May  26,  1824; 
Gaines  v.  Hennen,  24  How.  579,  16  L.  Ed.  779,  holding  that  a  former  de- 
cision, involving  rights  of  plaintiff,  is  not  res  judicata  in  a  later  action 
against  other  defendants. 

Congress  had  power  to  confirm  title  to  tide-lands,  ownership  of  which  was 
disputed  between  France  and  Spain,  claimed  under  Spanish  grant  made  after 
cession  of  1803,  while  Spain  was  still  in  possession. 

Approved  in  McGilvra  v.  Ross,  161  Fed.  399,  holding  State  of  Washing- 
ton owns  beds  and  shores  of  all  navigable  waters  in  State  and  up  to  and 
including  line  of  high  tide  in  tidal  waters;  Strong  v.  Lehmer,  10  Ohio  St. 
J&S,  holding  imperfect  grant  by  State  subject  to  congressional  confirma- 
^tion  and  good  as  against  subsequent  patentee  with  knowledge;  Pollard  v. 
Files,  2  How.  602,  11  L.  Ed.  395  (reversing  3  Ala.  51),  holding  similarly 
on  s^e  titles  and  facts  as  those  in  main  case;  Mobile  v.  Eslava,  16  Pet. 
257,  10  L.  Ed.  957,  holding  that  United  States  had  power  by  act  of  May 
26,  1824,  to  confirm  titles  to  tide-lands  after  adoption  of  Alabama  State 
Constitution  and  admission  of  Alabama  as  a  State;  dissenting  opinion  in 
f^oUard  v.  Hagan,  3  How.  230,  233,  11  L.  Ed.  574,  575^  majority  holding 
that  United  States  has  no  power  to  grant  lands  below  usual  high-water 
mark  at  time  Alabama  admitted  as  a  State. 

Denied  in  Shively  v.  Bowlby,  152  U.  S.  27,  38  L.  Ed.  341,  14  Sup.  Ct. 
557,  holding  that  new  States  have  same  rights  as  original  States  in  tide- 
lands  and  lands  below  high-water  marks. 

Distinguished  in  Sullivan  v.  Richardson,  33  Fla.  138,  139,  14  South.  716, 
holding  that  grant  of  waterfroni,  subject  to  tidal  flow  by  Spanish  intend- 
ant,  was  without  his  authority  and  not  subject  to  confirmation. 

An  executed  treaty  is  the  law  of  the  land  and  a  rule  for  the  court  eqaivaient 
to  an  act  of  the  legislature,  per  Baldwin,  J. 

Cited  in  Lacroix  v.  Escobal,  37  La.  Ann.  537,  refusing  to  question  reg- 
ularity of  treaty -convention  between  France  and  United  States  when  as- 
sailed in  trademark  case. 

Validity  of  title  is  pledged  by  laws  of  its  origin,  and  grant  before  ceeslon 
by  government  ceding  territory  is  by  law  of  nations  recognized  by  acquiring 
government. 

Approved  in  Doe  v.  Mobile,  9  How.  469, 13  L.  Ed.  220,  holding  that  officers 
authorized  by  act  of  May  8^  1822,  to  pass  on  claims  had  no  power  to  pass 
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/ 
on  el&im  under  United  States  grant  after  the  cession ;  Hancock  y.  Walsh, 
3  Woods,  365y  Fed.  Cas.  6012,  holding  right  to  land  acquired  under  Republic 
of  Texas  valid  and  binding  upon  admission  of  Texas  as  a  State;  Hallett 
V.  Hunt,  7  Ala.  899,  901,  holding  that,  under  act  of  1819,  a  perfect  grant 
made  by  Spain  while  in  possession  but  after  cession  presents  a  good  title 
without  a  patent  or  survey. 

Criticised  in  Abbott  v.  Kennedy,  5  Ala.  397,  holding  sale  under  act  of 
1818  gave  title  superior  to  Spanish  concession  made  in  1806,  confirmed 
by  act  of  Congress  in  1832;  Mayor  v.  Rodgers,  10  Ala.  44,  holding  corpo- 
ration may  contract  in  State  other  than  that  of  its  creation;  Downes  v. 
Bidwell,  182  U.  S.  320,  45  L.  Ed.  1119,  21  Sup.  Ct.  800,  arguendo. 

Miscellaneous.  Cited  in  De  Lima  v.  Bidwell,  182  U.  S.  194,  46  L.  Ed« 
1055,  21  Sup.  Ct.  752,  holding  Porto  Rico  ceased  to  be  foreign  country  on 
ratification  of  Spanish  treaty;  Pollard  v.  Files,  2  How.  606,  11  L.  Ed.  397, 
holding  Pollard's  claim  within  exception  of  act  of  May  26,  1824,  exempt- 
ing claims  of  individuals  from  its  o})erations;  Barry  v.  Gamble,  3  How. 
54,  11  L.  Ed.  490,  holding  title  by  United  States  patent,  issued  in  1815, 
superior  to  incomplete  title  by  French  grant  of  1799,  confirmed  by  Supreme 
Court  in  1839,  patent  following  in  1840 ;  State  v.  Burke,  33  La.  Ann.  512, 
lef using  to  entertain  action  against  State  through  its  auditor  and  treasurer, 
against  will  of  State. 

U  Pet.  430-447,  10  li.  Ed.  627,  UKITED  STATES  v.  WOOD. 

Single  witnesB  cannot  convict  a  defendant  of  perjnzy  since  tba  oath  of 
both  is  entitled  to  same  credit;  there  must  be  either  two  witnesses  or  one 
witness  corroborated  by  drcumstances. 

Approved  in  AllePv.  United  States,  194  Fed.  668,  89  L.  R.  A.  (N.  S.) 
S85,  114  €.  C.  A.  357,  holding,  where  on  trial  for  perjury  judge  refused  to 
charge  that  to  convict,  falsity  of  testimony  must  be  proved  by  two  wit- 
nesses or  by  one  with  corroborative  circumstances,  it  was  reversible  error; 
Sullivan  v.  United  States,  161  Fed.  254,  88  C.  C.  A.  289,  applying  rule  in 
trial  for  perjury  where  accused's  evidence  yras  disputed  by  ship's  manifest 
and  witness  who  testified  that  accused  had  told  him  the  contrary;  Bell  v. 
State,  5  Ga.  App.  704,  63  S.  E.  861,  holding  in  trial  of  case  for  suborna- 
tion of  perjury,  element  of  subornation  may  be  sufficiently  shown  by  posi*- 
tive  testimony  of  person  suborned;  Commonwealth  v.  Parker,  2  Cush.  223, 
holding  testimony  of  creditor  and  letters  of  defendant,  a  trustee,  suffi- 
eient  evidence  of  falsity  of  trustee's  account  of  application  of  funds  to 
liquidate  debt;  Laughran  v.  Kelly,  8  Cush.  202,  holding  same  quantity  of 
evidence  requisite  in  action  on  the  case  for  perjury  as  in  criminal  prose- 
cution for  perjury;  Crandall  v.  Dawson,  1  Gilm.  560,  holding  that  in  an 
action  for  slander,  for  charging  perjury,  defendant  may  prove  justification 
by  one  witness  and  corroborating  circumstances;  McClerkin  v.  State,  20 
Fla.  883,  holding  charge  of  perjury  sustained  by  testimony  of  witness  and 
corroborating  evidence ;  Marvin  v.  State,  53  Ark.  398,  14  S.  W.  88,  holding 
that  where  there  are  several  assignments  in  the  indictment,  prepondor- 
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ance  of  contradictory  proof  must  go  to  one  particular  statement;  State  v. 
Miller,  24  W.  Va.  805,  holding  that  one  witness,  corroborated  by  manner 
of  defendant  in  testifying  in  his  own  behalf,  may  be  sufficient  to  sustain 
indictment  for  perjury ;  Beach  v.  State,  32  Tex.  Cr.  254,  22  S.  W.  977,  hold- 
ing that  conviction  for  perjury  can  be  had  on  testimony  of  one  witness 
corroborated  by  circumstantial  evidence;  State  v.  Buckley,  18  Or.  231,  22 
Pac.  840,  holding  defendant  could  not  be  convicted  of  perjury  on  state- 
ments by  himself,  not  under  oath,  (contradicting  his  oath;  State  v.  Brown, 
79  N.  C.  643,  sustaining  conviction  for  perjury  in  bastardy  proceeding  on 
evidence  of  another,  corroborated  by  evidence  of  defendant's  statements; 
State  V.  Gibbs,  10  Mont.  220,  10  L.  R.  A.  751,  25  Pac.  291,  approving  in- 
struction that  testimony  of  one  witness,  corroborated  by  other  facts,  may 
be  sufficient  proof  of  perjury. 

Distinguished  in  People  v.  Wells,  103  Cal.  633,  37  Pac.  530,  holding  in- 
dictment for  perjury  not  sustained,  there  being  no  witness  swearing  to 
corpus  delicti;  People  v.  Maxwell,  118  Cal.  53,  50  Pac.  19,  holding  charge 
of  perjury,  for  falsely  swearing  to  insolvency  schedule,  not  sustained  by 
evidence  of  contradictory  declarations  of  defendant;  Zabriskie  v.  State,  43 
N.  J.  L.  647,  holding  charge  of  seduction  not  proven  by  testimony  of  female 
and  evidence  of  courtship  by  defendant. 

Indictment  for  iMrjury  for  falsely  taking  owner's  oath  under  act  of  1823» 
respecting  imports,  may  be  sustained  by  documentary  or  written  testimony  racb 
as  defendant's  letters,  proving  falsity  of  his  oath,  and  correspondence  and  other 
InYOlces  proving  his  corrupt  intent,  without  producing  living  witness. 

Approved  in  Schultz  v.  United  States,  200  Fed.  237,  118  C.  C.  A.  420, 
holding  in  trial  for  uttering  raised  silver  certificate,  evidence  that  another 
in  company  with  accused  attempted  to  pass  similar,bul  was  admissible  to 
show  accused's  fraudulent  intent;  Territory  v.  West,  14  N.  M.  558,  99  Pac. 
347,  in  prosecuting  for  larceny  of  horse  and  for  receiving  stolen  property, 
where  evidence  showed  systematic  purpose  to  steal  and  sell  horses,  evidence 
of  theft  and  sale  of  other  horses,  is  admissible;  Wood  v.  United  States, 
16  Pet.  360,  10' L.  Ed,  994,  admitting  proof  of  other  fraudulent  invoices  to 
show  fraudulent  intent  in  action  for  forfeiture  of  goods  fraudulently  en- 
tered; Warner  v.  Daniels,  1  Wood.  &  M.  109,  Fed.  Cas.  17,181,  holding 
vendee's  conversations  on  kindred  transactions  admissible  to  show  fraud- 
ulent intent,  in  action  by  vendor  to  set  aside  conveyance  for  fraud;  United 
States  V.  Mayer,  Deady,  135,  Fed.  Cas.  15,753,  holding  that  jury  could  find 
defendant  guilty  of  perjury  on  books  and  papers  in  his  possession  contra- 
dicting his  oath;  United  States  v.  Gardner,  25  Fed.  Cas.  1248,  holding 
forged  mining  titles  and  depositions  admissible  to  prove  guilty  knowledge, 
in  prosecution  for  perjury  in  presenting  a  claim  arising  under  Mexican 
treaty ;  Spurr  v.  United  States,  87  Fed.  711,  admitting  evidence  of  cashier's 
speculations  with  knowledge  of  president,  in  prosecution  against  latter 
for  unlawfully  certifying  checks,  to  prove  guilty  intent;  Bloomer  v.  State, 
48  Md.  529,  admitting,  in  prosecution  for  conspiracy  to  defraud  a  railroad, 
proof  of  frauds  on  other  railroads ;  Robinson  v.  Stewart^  10  N.  Y.  195,  hold- 


567     PHILADELPHIA  ETC.  R.  R.  CO.  v.  STIMPSON.    14  Pet.  448^63 

ing  that  allegation  in  answer,  that  lease  was  intended  to  be  a  mortgage, 
could  not  prevail  against  writings  under  signature  of  defendant  to  the  con- 
traiy;  Johns  v.  State,  55  Md.  361/ holding  that  defaulter  prosecuted  on 
doenmentaiy  evidence  was  not  necessarily  entitled  to  be  confronted  by  a 
living  witness. 

Perjury.    Note,  85  Am.  Dec.  500. 

living  witness  is  unnecessary  in  prosecution  for  perjury  where  (1)  docit- 
mentary  testimony  springing  from  defendant  disproves  liis  sworn  statements 
and  proves  liis  corrupt  intent;  (2)  public  record  known  to  defendant  contra- 
dicts Ids  oatb;  (3)  falsity  of  bis  oatb  is  proven  by  his  own  letters  or  written 
testimony  found  in  bis  possession  and  acted  upon  by  bim  as  true. 

Approved  in  Kahn  v.  United  States,  214  Fed.  56,  130  C.  C.  A.  494,  in 
prosecution  for  false  swearing  in  bankruptcy  proceeding  evidence  which 
not  only  contradicts  defendant's  testimony,  but  which  is  so  preponderating' 
as  to'  show  that  latter  was  false  but  was  made  by  defendant  knowingly  and 
fraudulently  is  sufficient ;  State  v.  Courtright,  66  Ohio  St.  44,  63  N.  E.  592, 
holding  that  circumstantial  evidence  is  sufficient  to  convict  of  perjury; 
United  States  v.  Fawcett,  86  Fed.  902,  holding  indictment  for  falsely  alleg- 
ing ownership  of  imported  goods  sufficient. 

Conviction  for  perjury  upon  contradictory  statements  of  defendant. 
Note,  13  Ann.  Gas.  731. 

Miscellaneous.  Cited  in  Gandy  v.  State,  77  Neb.  785,  110  N.  W.  863, 
holding  that  where  it  was  proved  person  sought  to  be  corrupted  was  not 
"witness,"  crime  of  subornation  of  perjury  was  not  committed;  Rhyne  v. 
Lipscombe,  122  N.  C.  654,  29  S.  E.  58. 

14  Pet.  44S-463,  10  L.  Ed.  635,  PHTTiADTSTiPHIA  k  TBENTON  B.  B.  OO.  T. 
STIMPSON. 

Law  presunes  that  public  officers  perform  tbeir  proper  official  duties;  de- 
cision of  proper  official  in  granting  renewed  patent  cannot  be  re-examined  in 
any  other  tribunal;  it  is  prima  facie  evidence  that  all  prerequisites  have  been 
complied  with,  without  recitals  to  that  effect. 

Approved  in  The  Japanese  Immigrant  Case,  189  U.  S.  98,  47  L.  Ed.  726, 
2.3  Sup.  Ct.  613,  upholding  alien  pauper  immigration  law  of  March  3,  1891 ; 
Wayne  Mfg.  Co.  v.  Coffield  Motor  Washer  Co.,  227  Fed.  991,  and  Ex  parte 
Chin  Him,  227  Fed.  134,  both  holding  courts  cannot  review  evidence  on 
question  whether  alien  was  unlawfully  in  country,  and  decision  to  that 
effect  by  Department  of  Labor  is  conclusive;  Macbeth-Evans  Qlass  Co.  v. 
Rosenbaum-Co.,  199  Fed.  157,  applying  rule  in  construing  Evans'  patent 
for  design  for  lamp  shade;  Cleveland  Foundry  Co.  v.  Kauifraan,  135  Fed. 
361,  68  C.  C.  A.  658,  holding  Jeavons*  patent  No.  702,560,  for  oil  burner^ 
important  feature  of  which  is  needle  valve  controlling  oil  supply,  infringed 
as  to  claims  1-6;  In  re  Conklin,  1  McAr.  (D.  C.)  379,  holding  that  it  is 
within  province  of  Commissioner  of  Patents  to  determine  whether  suffi- 
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cient  evidence  has  been  prodnoed,  md  that  his  granting  m  TeiflBoe  is  con- 
clusive and  not  open  to  revision ;  Coffield  Motor  Washer  Co.  v.  A.  D.  Howe 
Co.,  172  Fed.  670,  and  Looe  Shee  v.  North,  170  Fed.  570,  95  C.  C.  A.  646, 
both  arguendo;  Cocke  v.  Halsey,  16  Pet.  87,  10  L.  Ed.  897,  holding  that 
regularity  of  appointment,  by  judge,  of  courtroom  clerk  pro  tempore  could 
not  be  collaterally  attacked;  Grignon  y.  Astor,  2  How.  339,  11  L.  Ed.  291, 
holding  existence  of  jurisdictional  facts  would  be  presumed  on  order  for 
sale  of  real  estate  by  probate  court;  United  States  v.  Speed,  8  Wall.  83, 
19  L.  Ed.  461,  sustaining  contract  for  pork  by  war  department  not  ad- 
vertised through  an  official's  exercise  of  discretion ;  Miller  v.  United  States, 
11  Wall.  300,  20  L.  Ed.  143,  holding  that  a  decree  of  condemnation  carries 
presumption  of  proper  findings  by  the  court ;  Seymour  v.  Osborne,  11  Wall. 
542,  545,  20  L.  Ed.  38,  39,  holding  reissue  of  patent  by  commissioner  con- 
elusive  of  its  own  regularity ;  Mitchell  v.  Tilghman,  19  Wall.  395,  22  L.  Ed. 
137,  proof  of  prior  invention  held  not  sufficient  to  overcome  prima  facie 
case  made  by  patent  that  patentee  was  firstonventor ;  Gear  v.  Grosvenor, 
1  Holmes,  219,  Fed.  Cas.  5291,  holding  commissioner's  certificate  of  ex- 
tension prima  facie  evidence  of  its  own  regularity  without  recitals  of 
notices  and  publication;  Salisbury  v.  Sands,  2  Dill.  277,  Fed.  Cas.  12,251, 
holding  decree  of  foreclosure  conclusive  on  collateral  attack  as  to  regu- 
larity of  process  of  service;  Twenty-eight  Cases  of  Wine,  2  Ben.  65,  Fed. 
Cas.  14,281,  receiving  proof  of  reappraisement  in  an  action  for  forfeitme 
for  undervaluation,  as  proof  of  entry  of  goods;  United  States  v.  Morris, 
1  Curt.  38,  Fed.  Cas.  15,815,  overruling  plea  that  case  was  withdrawn  from 
jury  without  necessity;  Allen  v.  Blunt,  2  Wood.  &  M.  138,  139,  Fed.Xas. 
217,  holding  several  letters  issued  by  commissioner  as  for  same  patent, 
are  prima  facie  for  same  invention;  Wilder  v.  McCormick,  2  Blatchf.  34, 
Fed.  Cas.  17,650,  holding  declaration  on  letters  patent  need  not  allege 
steps  preliminary  to  the  grant;  Young  v.  Colt,  2  Blatchf.  375,  Fed.  Cas. 
18,155,  sustaining  demurrer  to  cross-bill  alleging  invalidity  of  title  of 
complainant,  original  bill  reciting  grant  of  patent;  Hussey  v.  Bradley,  5 
Blatchf.  141,  Fed.  Cas.  6946,  holding  that  commissioner's  decision  upon 
reissuing  patent  prima  facie  evidence  that  the  invention  is  the  same  origi- 
nally patented;  Blake  v.  Stafford,  6  Blatchf.  200,  Fed.  Cas.  1504,  holding 
that  commissioner's  decision  in  reissuing  patent  can  only  be  attacked  for 
fraud  by  special  allegations  in  plea  or  answer;  Tilghman  v.  Mitchell,  9 
Blatchf.  27,  Fed.  Cas.  14,042,  in  action  for  infringement  infringer  not 
allowed  to  attack  extension  for  fraud  or  irregularity;  Cahoon  v.  Ring,  1 
Cliff.  632,  Fed.  Cas.  2292,  rejecting  offer  of  original  patent,  reissue  not 
being  attacked  for  fraud,  and  date  of  invention  not  questiouei^;  Cronipton 
V.  Belknap  Mills,  6  Fed.  Cas.  843,  holding  patent  prima  facie  evidence  that 
patentee  made  the  invention;  Dorsey  Harvester  etc.  Co.  v.  Marsh,  7  Fed. 
Cas.  941,  holding  corporate  existence  of  complainant,  denied  in  answer, 
sufficiently  proven  by  Pennsylvania  State  letters  patent;  Hoffheins  v. 
Brandt,  12  Fed.  Cas.  295,  holding  presumption  of  originality  of  invention 
not  overcome  by  proof  attacking  patent;  House  v.  Young,  12  Fed.  Cas. 
599^  holding  reissue  covered  defects  of  original  patent  as  of  date  of  latter; 
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Hoe  V.  Prentice,  18  Fed.  Cas.  286,  declaration  on  a  patent  for  infringe- 
ment, failing  to  allege  issuance  in  name  of  United  States  or  recording  of 
patent,  held  sufficient  on  demurrer;  Parham  y.  American  Buttonhole  etc. 
Co.,  18  Fed.  1098,  holding  jnfringer  bound  by  commissioner's  decision 
in  reissuing  patent  except  on  question  of  identity  of  inventions  covered 
by  old  and  new  patent ;  Roberts  v.  Dickey,  20  Fed.  Cas.  886,  holding  pre- 
sumption of  novelty  of  patent  for  cartridge  not  overcome  by  infringer's 
proof;  Thomas  v.  Shoe  Machinery  etc.  Co.,  23  Fed.  Cas.  971,  holding  that 
reissued  patent  cannot  be  impeached  for  fraud  by  infringer;  Van  Hook 
V.  Wood,  28  Fed.  Cas.  1004,  holding  declaration  alleging  that,  "letters 
patent  of  the  United  States  in  due  form  of  law''  were  issued,  without  re- 
citing stepfi,  sufficient  on  demurrer;  Crompton  v.  Belknap  Mills,  30  Fed. 
Cas.  1062,  holding  that  presumption  that  patentee  inVented  loom  was  not 
overcome  by  the  proof;  Dederick  v.  Cassel,  9  Fed.  308,  holding  proof  of 
"new  matter"  insufficient  to  overcome  presumption  in  favor  of  reissue  of 
baling  press  patent;  Spaeth  v.  Barney,  22  Fed.  829,  overruling  demurrer 
to  bill  for  infringement  of  reissued  patent  on  ground  that  bill  failed  to 
aver  grounds  on  which  reissue  granted;  In  re  Day,  27  Fe^.  680,  refusing 
to  review  on  habeas  corpus,  decision  of  immigration  commissioners  for- 
bidding children  to- land;  Whitcomb  v.  Spring  Valley  Coal  Co.,  47  Fed. 
655,  holding  issue  of  patent  to  inventor  and  assignee  raised  presumption 
that  assignment  had  been  properly  recorded;  Anderson  v.  Monroe,  55  Fed. 
397,  holding  proof  insufficient  to  overcome  presumption  of  novelty  and 
patentability  arising  from  mantel  patent;  Sprayberry  v.  State,  62  Ala. 
463,  holding  transcript  showing  selection  by  State  secretary  of  school 
lands  admissible  without  proof  of  grant  by  United  States;  Cooper  v. 
Sunderland,  3  lowa^  129,  132,  66  Am.  D,ec.  61,  64,  holding  order  of  sale 
by  court  of  limited  jurisdiction,  jurisdiction  being  established,  was  prima 
iacie  evidence  of  its  own  regularity ;  Pursley  v.  Hayes,  22  Iowa,  33,  92  Am. 
Dec.  867,  holding  presumption  of  regularity  attached  to  order  of  sale  by 
court  of  limited  jurisdiction  having  jurisdiction  without  recital  of  steps; 
State  v.  Lime,  23  Minn.  526,  holding  clerk's  notice  of  town  meeting  con- 
clusive proof  that  request  for  meeting  was  signed  by  freeholders;  Insur- 
ance Co.  V.  Wright,  60  Vt.  622,  12  Atl.  107,  holding  that  fire  insurance 
company  holding  license  will  be  presumed  to  have  performed  prerequisite 
act  of  filing  copy  of  by-laws ;  Lem  Moon  Sing  v.  United  States,  158  U.  S. 
544,  39  L.  Ed.  1084,  15  Sup.  Ct.  969,  holding  collector  of  port's  action  in 
excluding  Chinese  alien  having  a  commercial  domicile  but  having  left 
United  States  temporarily,  conclusive;  Nishimura  Ekin  v.  United  States, 
142  U.  S.  660,  35  L.  Sd.  1149,  12  Sup.  Ct.  338,  refusing  to  review  by  habeas 
corpus  action  of  Commissioner  of  Immigration  in  denying  Chinese  alien 
admission  to  the  United  States';  Blount  y.  Soci6t6  Anonyme  etc.  Pasteur, 
53  Fed.  102,  6  U.  S.  App.  335,  holding  letters  patent  raised  presumption 
of  utility,  novelty  and  that  patentee  was  first  inventor;  Allis  v.  Buckstaif, 
13  Fed.  892,  holding  testimony  admissible  on  question  of  priority. 

Distinguished  in  Smith  v.  Reynolds,  10  Blatchf.  86,  Fed.  Cas.  13,097, 
holding  commissioner's  certificate  of  deposit  of  trademark  not  evidence 
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that  the  statntory  declaration  was  filed;  Starr  v.  Stark,  2  Sawy.  621,  Fed. 
Cas.  ld;317,  holding  order  compelling  complainant  to  elect  one  of  two 
causes  of  action  not  a  bar  to  a  suit  on  the  other;  In  re  Tom  Yum,  64  Fed. 
487,  holding  immigration  commissioners'  refusal  to  allow  Chinese  to  land 
reviewable  by  habeas  corpus  on  question  of  citizenship;  State  v.  Wade,  15 
W.  Va.  537,  holding  auditor's  application  of  certain  taxes  in  accordance 
with  a  special  act  not  conclusive  of  parties'  rights. 

Under  patent  act  of  1836,  defendant  cannot  rely  on  defense  of  previous 
inyention,  knowledge,  or  use  of  thing  patented,  unless  he  gives  notice  of  such 
special  niatter  ^d  of  the  evidence  by  which  it  is  to  be  proven,  and  burden  of 
proving  giving  of  notice  is  on  defendant.  ^ 

Approved  in  American  Saddle  Co.  v.  Sager  Gear  Co.,  122  Fed.  649,  up- 
holding Wheeler  patent  No.  28,435  for  bicycle  saddle  as  not  anticipated. 

Cited  in  Blanchard  v.  Putnam,  8  Wall.  428, 19  L.  Ed.  436,  reversing  judg- 
ment where  evidence  controverting  novelty  was  introduced  without  notice. 

Party  is  not  entitled  to  examine  witness  beyond  scope  of  the  direct  exam- 
ination; adverse  party  cannot,  by  failing  to  object  to  admission  on  cross-ex- 
amination of  improper  collateral,  found  right  to  rebut  it  or  explain  it. 

Approved  in  Butler  v.  Cooper,  3  Kan.  App.  148,  42  Pac.  840,  and  State 
v.  Hatfield,  48  W.  Va.  570,  37  S.  E.  629,  both  following  rule;  Harrold  v. 
Oklahoma,  169  Fed.  52,  17  Ann.  Gas.  868,  94  C.  C.  A.  415,  holding  impeach- 
ing questions  relative  to  involuntary  confession  not  treated  in  direct  exami- 
nation, and  introduction  of  such  confession  to  contradict  answers  violate 
constitutional  guaranty;  St.  Louis  etc.  Ry.  Co.  v.  Raines,  90  Ark.  405,  17 
Ann.  Cas.  1,  119  S.  W.  667,  holding  error  in  limiting  cross-examination 
harmless  where  counsel  afterward  permitted  to  interrogate  witness  on  same 
matters  on  making  him  his  own  witness;  Washington  Ry.  etc.  Co.  v.  Ditt- 
man,  44  App.  D.  C.  92,  applying  rule  but  stating  that  if  cross-examination 
was  not  responsive  to  direct,  result  would  be  same  since  there  was  no  abuse 
of  discretion  by  trial  court;  Ayers  v.  Wabash  R.  R.  Co.,  190  Mo.  235,  88 
S.  W.  609,  applying  rule  in  action  for  injuries  caused  by  being  struck  by 
locomotive;  Stanley  v.  United  States,  1  Okl.  350,  33  Pac.  1030,  where  evi- 
dence of  witness  in  chief  is  immaterial,  perjury  cannot  be  based  on  his  tes- 
timony given  on  cross-examination,  as  to  matters  affecting  his  credibility 
only;  Sands  v.  Southern  Ry.,  108  Tenn.  7,  8,  64  S.  W.  479,  holding  party 
may  cross-examine  adversary's  witnesses  to  any  matter  in  issue;  Johnston 
V.  Jones,  1  Black,  226,  17  L.  Ed.  122,  refusing  to  review  ruling  of  lower 
court  limiting  cross-examination ;  Houghton  v.  Jones,  1  Wall.  706,  17  L.  Ed. 
505,  holding  subscribing  witness  to  deed  in  evidence  could  not  be  cross- 
examined  as  to  its  execution;  United  States  v.  Dickinson,  2  McLean,  330, 
Fed.  Cas.  14,958,  sustaining  objection  to  impeaching  questions  not  relevant, 
if  contradicted,  to  discredit  witness;  Carr  v.  Gale,  2  Ware,  340,  Fed.  Cas. 
2434,  holding  cross-examination  as  to  whole  case,  of  witness  proving  merely 
bill  of  sale,  properly  refused;  Sage  v.  Tauszky,  21  Fed.  Cas.  146,  refusing 
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to  follow  Ohio  State  court  practice  in  taking  depositions;  Moxie  etc.  Co. 
V.  Beach,  35  Fed.  466,  holding  cross-examination  of  witness  on  ingredients 
of  ''Moxie*'  inadmissible,  his  direct  examination  being  confined  to  its  effect; 
Seymour  v.  Malcolm  etc.  Co.,  58  Fed.  960,  16  U.  S.  App.  245,  limiting  cross- 
examination  pf  defendant  to  line  of  his  direct  testimony;  Toole  v.  Nichol, 
43  Ala.  419,  holding  cross-examination  of  witness  examined  apart,  but  not 
directly,  under  local  statute,  inadmissible;  Landsberger  v.  Gorham,  5  Cal. 
452,  restricting  cross-examination  of  witness  testifying  to  delivery  of  prop- 
erty, to  that  point;  Tourtelotte  v.  Brown,  1  Colo.  App.  414,  29  Pac.  132, 
censuring  trial  court  for  allowing  defendant  to  make  plaintiff's  witness  a 
general  witness  for  the  defense,  on  cross-examination;  State  v.  Smith,  49 
Com.  380,  sustaining  objection  to  cross-examination  of  doctor  beyond  scope 
of  his  testimony  in  chief,  in  murder  case;  Anheuser-Busch  etc.  Assn.  y. 
Hutmacher,  127  HI.  657,  4  K  B.  A.  578,  21  N.  £.  627,  sustaining  objection 
to  cross-examination  as  to  defendant's  solvency  in  action  for  work'  and 
labor  done;  Aurora  v.  Cobb,  21  Ind.  515,  on  this  point  in  elaborate  brief 
on  this  subject ;  People  v.  Horton,  4  Mich.  81,  refusing  to  allow  cross-exami- 
nation bearing  on  matters  of  defense  not  inquired  after  in  direct  examina- 
tion; Beaulieu  v.  Parsons,  2  Minn.  42,  holding  witness  testifying  to  value 
of  maskrat  skins  could  not  be  cross-examined  as  to  other  furs ;  Buckley  v. 
Buckley,  12  Nev.  441,  holding  question  as  to  value  of  sheep  which  witness 
testified  had  been  lost,  not  proper  cross-examination;  People  v.  Oyer  etc. 
'County,  83  N.  Y.  459,  refusing  to  allow  cross-examination  to  develop  de- 
fenae  by  leading  questions ;  Miller  v.  Miller,  92  Va.  516,  23  S.  E.  893,  hold- 
^  that  by  cross-examining  on  matters  not  testified  to  directly,  objection 
to  competency  of  witness  was  waived;  Carey  v.  Hart,  63  Vt.  426,  21  Atl. 
^^,  holding  cross-examination  by  plaintiff  in  replevin  of  defendant's  wit- 
ness as  to  value  of  a  horse  not  testified  to  in  chief,  improper;  Rosum  v. 
Hbdgpes,  1  S.  D.  310,  47  N.  W.  140,  in  action  for  conversion  holding  cross- 
examination  as  to  money  paid  to  witness  improper;  Tourtelotte  v.  Brown, 
*  Colo.  App.  385,  36  Pac.  76,  holding  party  bound  by  witness'  evidence  on 
collateral  matters  given  on  cross-examination;  Wright  v.  Gaff,  6  Ind.  420, 
'folding  party  bound  by  prejudicial  matter  collateral  to  direct  evidence 
roug-lit  out  by  cross-examination;  State  v.  Swayze,  30  La.  Ann.  2,  1327, 
^ld.ixL^  that  State  could  not  cross-examine  defendant's  witness  on  facts  not 
^outieoted  with  matters  testified  to  in  chief;  Wills  %  Russell,  100  U.  S.  626, 
^^  **-    Ed.  608,  holding  cross-examination  of  witness  as  to  character  of  jute 
'Ejections,  testimony  in  chief  being  on  payment  of  duties,  improper;  Butler 
^'  '-^ooper,  3  Kan.  App.  148,  42  Pac.  840,  holding  cross-examination  as  to 
^ateiix^nts  made  in  relation  to  property  of  witness  testifying  merely  to 
J^*ia.ix^i  before  suit,  improper;  dissenting  opinion  in  Mask  v.  Mississippi, 
"  -Mliss.  430,  majority  holding  witness  for  prosecution  could  be  properly 
<Jross-^:xamined  as  to  all  facts  relevant  to  issue;  dissenting  opinion  in  State 
J^' *-^"cixican,  7  Wash.  343,  35  Pac.  119,  majority  allowing  cross-examination 
^i^dirig  to  impeach  veracity  of  witness'  direct  testimony;  Fralick  v.  Pres- 
ni-— 86 
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ley,  29  Ala.  461,  66  Am.  Dec.  416,  allowing  cross-examination  of  witness, 
testifying  directly  to  one  fact,  on  all  facts  of  the  case. 

Distinguished  in  dissenting  opinion  in  Resurrection  G-.  Min.  Co.  v.  For- 
tune G.  Min.  Co.,  129  Fed.  681,  64  C.  C.  A.  180,  majority  holding  where 
witness  for  plaintiff  has  disclosed,  on  direct  examination,  part  of  a  trans- 
action, fact  that  entire  transaction  constitutes  affirmative  defense  is  no  bar 
to  its  disclosure  by  cross-examination;  Savage  v.  State,  18  Fla.  957,  hold- 
ing witness  describing  struggle  could  be  cross-examined  as  to  all  he  saw; 
McCleskey  v.  Leadbetter,  1  Ga.  556,  withholding  deposition  from  jury  be- 
cause cross-interrogatory  within  scope  of  direct  interrogatory  was  un- 
answered; Huckleberry  v.  Riddle,  29  Ind.  457,  reversing  judgment  for 
excluding  cross-examination  on  points  brought  out  in  examination  in  chief; 
Glenn  v.  Gleason,  61  Iowa,  32,  15  N.  W.  661,  allowing  cross-examination 
of  witness  to  signing  of  note  to  include  consideration  and  circumstances 
leading  to  execution  of  note;  Griffith  v.  Diffenderfer,  50  Md.  478,  holdins^ 
cross-examination  of  witness  as  to  rough  draft  of  will  proper  where  his 
direct  testimony  referred  to  it;  Herrick  v.  Swomley,  56  Md.  455,  allowing 
witness,  testifying  to  genuineness  of  note,  to  be  cross-examined  as  to  when 
he  first  saw  it;  Territory  v.  Rehberg,  6  Mont.  470,  13  Pac.  134,  allowini^ 
<sro$s-examination  of  witness  testifying  that  he  saw  deceased  as  to  whether 
he  saw  deceased  abused;  Chandler  v.  Allison,  10  Mich.  478,  allowing  cross- 
examination  as  to  terms  of  holding,  where  witness  testified  in  his  own  be- 
half as  to  his  tenancy. 

Denied  in  Rush  v.  French,  1  Ariz.  (Ter.)  132,  134,  holding  that  witness 
of  adverse  party  testifying  directly  to  one  fact  may  be  cross-examined  on 
all  facts  provable  under  general  denial ;  Legg  v.  Drake,  1  Ohio  St.  290,  hold- 
ing that  adverse  party's  witness  may  be  cross-examined  on  all  facts  neces- 
sary to  his  case;  Bean  v.  Green,  33  Ohio  St.  450,  holding  that  limits  of 
cross-examination  rest  in  discretion  of  trial  court;  Alexander  v..  State,  40 
Tex.  Cr.  404,  49  S.  W.  231,  holding  that  defendant  testifying  in  his  own 
behalf  can  be  cross-examined  as  to  entire  case ;  dissenting  opinion  in  Cam- 
peau  V.  Dewey,  9  Mich.  425,  majority  sustaining  rule  stated  in  principal 
■case;  Carter  v.  State,  191  Ala.  5,  67  South.  982,  holding  that  discretionary 
power  in  court  to  regulate  cross-examination,  does  not  justify  requirement 
that  cross-examiner  shall  make  witness  his  own  who  has  testified  to  dying 
declaration,  before  tryi^  to  impeach  declarant. 

Limiting  cross-examination  of  witness  to  scope  of  direct  examination. 
Note,  17  Ann.  Gas.  9,  11. 

Cross-examination  and  impeachment  of  witness.    Note,  11  E.  R.  O.  153. 

Right  to  cross-examine  witness  called  and  sworn  though  not  examined. 
Note,  11  E.  R.  0.  171. 

In  action  for  Infringement  of  patent  evidence  of  compromise  by  wlilch 
patentee  and  plaintiff  allowed  third  persons  to  use  patent,  Is  Inadmissible  as 
res  inter  alios  acta,  and  if  offered  for  purpose  of  rebuttal  of  testimony  in  chief 
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ntaxfV  to  It^  tliat  porpoie  mnit  be  stated  and  xlglit  to  offer  it  establlBhed 
beyond  reasonable  donbt. 

Cited  in  Gandolfo  v.  State,  11  Ohio  St.  116,  overruling  exception  to  rul- 
ing excluding  evidence  of  good  character,  where  object  of  evidence  was  not 
stated  in  exception;  Hamilton  v.  State,  34  Ohio  St.  86,  overruling  excep- 
tion to  nlling  excluding  evidence  of  bad  character  where  object  of  evidence 
was  not  shown  by  the  exception. 

Declarations  of  plaintiff,  inventor,  in  salt  tor  infringement,  prior  to  date 
of  bis  original  patent,  describing  bis  invention,  its  nature,  and  objects,  are 
admissible  as  res  gestae  and  are  proof  of  date  and  origin  of  invention. 

Approved  in  Corbett  Bros.  Co.  v.  Reinhardt-Meding  Co.,  166  Fed.  769, 
holding  in  suit  for  infringement  of  patent  for  design,  where  it  is  shown 
such  design  was  in  use  and  on  market  prior  to  filing  of  application  for 
patent,  burden  is  on  complainant  to  prove  patentee's  invention  preceded 
date  of  use;  Bullock  Elec.  Mfg.  Co.  v.  Crocker-Wheeler  Co.,  141  Fed.  107, 
declarations  of  patentee  relating  to  his  invention,  accompanied  by  descrip- 
tions thereof,  and  made  before  application  for  patent  filed,  are  admissible 
to  carry  date  of  invention  back  to  time  when  they  were  made ;  Roane  Lum- 
ber Co.  V.  Lovett,  72  W.  Va.  332,  78  S.  E.  104,  holding  declaration  or  utter- 
ance of  party  to  transaction  marking  time  thereof  is  admissible  to  identify 
time  or  fact,  but  not  evidence  of  transaction  itself;  Davidson  v.  Lewis,  7 
^ed.  Cas.  35,  ordering  patent  to  issue  on  inventor's  declarations  proving 
priority;  Dietz  v.  Wade,  7  Fed.  Cas.  687,  689,  holding  inventor  giving  ver- 
bal description  to  workman  entitled  to  patent  as  against  subsequent  inven- 
tor obtaining  prior  patent ;  Stephens  v.  Salisbury,  22  Fed.  Cas.  1284,  holding 
verbal  statements  of  inventor  sufficient  to  prove  time  of  invention;  Year- 
fley  V.  Brookfield,  30  Fed.  Cas.  799,  holding  inventor's  declarations,  describ- 
^^g  his  patent,  made  before  contest  for  patent,  admissible ;  Standard  Car- 
^^'idge  Co.  V.  Peters  Cartridge  Co.,  77  Fed.  646,  holding  plaintiff's  oral 
^^p/anation  antedating  reduction  to  practice  by  defendant,  admissible  to 
overcome  presumption  of  priority  from  patent. 

.    -distinguished  in  Allen  v.  Blunt,  2  Wood.  &  M.  128,  Fed.  Cas.  217,  hold- 
^^S  letter  of  commissioner  of  patents  to  plaintiff  inadmissible  as  res  gestae 

^  prove  date  of  invention. 

• 

^^<Mle  of  trial  and  order  of  evidence  are  matters  in  discretion  of  trial 

/^^^'^r  rejection  of  evidence  offered  by  defendant,  after  be  bad  closed  bis  case, 

^^^ccise  of  discretion,  with  whicb  Supreme  Court  will  not  interfere. 

approved  in  Birmingham  v.  Pettit,  21  D.  C.  216,  holding  question  whether 

^^^«ice  offered  is  properly  admissible  in  rebuttal  is  in  discretion  of  trial 

^^*^    and  not  reviewable  on  appeal;  Towson  v.  Moore,  11  App.  D.  C.  385, 

^j     .^6  declarations  of  testator  made  before  or  after  making  will  are  in- 

**^^saible  to  show  undue  influence,  though  they  may  be  admitted  to  show 

tt^tital  condition;  Lansburgh  v.  Wimsatt,  7  App.  D.  C.  276,  and  Robinson 

'''  ^<^rker,  11  App.  D.  C.  139,  both  holding  that  discretion  of  trial  courts 
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in  application  of  rules  of  trial  practice  is  so  large  tliafe^its  exercise  will 
rarely  be  reviewed  on  appeal;  Hardy  v.  Wise,  6  App.  D,  C.  113,  overraling' 
objection  that  cross-examination  of  witness  in  will  contest  was  extended 
to  matters  that  should  have  been  brought  out  in  direct  examination  is  not 
proper  subject  of  exception ;  Johnston  v.  Jones,  1  Black,  227,  17  L.  Ed.  122, 
refusing  to  interfere  with  ruling  of  trial  court  rejecting  evidence  in  rebut- 
tal because  not  offered  in  chief;  First  Unitarian  Soc.  v.  Faulkner,  91  U.  S. 
418;  23  L.  Ed.  284,  refusing  to  interfere  with  ruling  of  trial  court  admit- 
ting declarations  subject  to  proof  of  agency ;  In  re  Thiell,  4  Biss.  244,  Fed. 
Cas.  13,882,  refusing  to  interfere  with  assignee's  discretion  in  setting  apart 
bankrupt  "other  articles  and  necessaries";  Seymour  v.  Malcolm  McDonald 
Lumber  Co.,  58  Fed.  960,  16  U.  S.  App.  245,  refusing  to  hold  limitation  of 
cross-examination  of  defendant,  reversible  error;  Smith  v.  Mayer,  3  Colo. 
210,  allowing  trial  court  to  receive  in  rebuttal  evidence  properly  part  of 
case  in  chief ;  Bannon  v.  Warfield,  42  Md.  39,  sustaining  trial  court  in  re- 
jecting evidence  as  to  value  of  a  farm,  introduced  as  surrebuttal,  pro;)erly 
part  of  defense  in  chief ;  Higley  v.  Gilmer,  3  Mont.  439,  holding  trial  court 
did  not  abuse  discretion  in  excluding  cross-examination  on  matter  after- 
ward introduced  in  rebuttal ;  Lacey  v.  Woodward,  5  N.  M.  587,  25  Pac.  786, 
allowing  question  overlooked  on  direct  examination  at  close  of  case;  in* note 
to  Ford  V.  Niles,  1  Hill,  302,  refusing  to  interfere  with  trial  judge's  exer- 
cise of  discretion  in  excluding  testimony  by  plaintiff  after  his  case  closed; 
Barthelemy  v.  People,  2  Hill,  259,  refusing  to  review  action  of  trial  court 
in  rejecting  evidence  after  proof  was  closed ;  McCarney  v.  People,  83  N.  Y. 
416,  38  Am.  Rep.  457,  allowing  trial  court  to  review  evidence  subject  to 
being  connected,  though  connecting  link  was  not  supplied ;  Godbe  v.  Young, 
1  Utah,  57,  allowing  trial  court  to  receive  plaintiff's  evidence  in  chief  after 
defense  rested;  May  v.  International  Loan  etc.  Co.,  92  Fed.  447,  holding 
question  of  which  party  entitled  to  close  before  jury  not  subject  to  writ 
of  error;  Wills  v.  Russell,  100  U.  S.  626,  25  L.  Ed.  608,  holding  action  of 
court  in  permitting  cross-examination  beyond  scope  of  direct,  for  purposes 
of  convenience,  not  prejudicial  and  not  reversible  error;  dissenting  opinion 
in  Boardman  v.  Woodman,  47  N.  H.  144,  majority  holding  that  executor's 
right  to  open  and  close  in  will  contest  is  absolute. 

Distinguished  in  Tourtelotte  v.  Brown,  1  Colo.  App.  414,  29  Pac.  132, 
holding  trial  court  abused  its  discretion  in  allowing  defendant  to  make 
plaintiff's  witness  general  witness  for  defense  by  cross-examination ;  Mc- 
Manus  v.  Mason,  43  W.  Va.  199,  27  S.  E.  294,  holding  trial  court's  discre- 
tion did  not  extend  to  exclusion  of  legal  evidence. 


14  Pet.  464-477,  10  L.  Ed.  543,  UNITED  STATES  ▼.  MOBBIS. 

Penal  statutes,  must  be  construed  strictly,  but  evident  intent  of  legislature 
will  ^ot  be  defeated  by  forced  and  overstrict  construction. 

Approved  in  United  States  v.  Bitty,  208  U.  S.  403,  52  L.  Ed.  546,  28  Sup. 
Ct.  396y  holding  inunigi-ation  act  of  February  20,  1907,  includes  importa- 
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tion  of  alien  female  to  live  as  concubine  with  person  importing  her;  North- 
ern Securities  Co.  v.  United  States,  193  U.  S.  358,  48  L.  Ed.  709,  24  Sup. 
Ct.  436,  under  anti-trust  act  of  1890,  Federal  court  may  enjoin  corpora- 
tion organized  in  pursuance  of  combination  of  stockholders  of  two  com- 
peting: interstate  roads  to  acquire  controlling  interest  in  capital  stock  of 
such  companies  from  acquiring  further  stock  or  from  voting  such  stock  as 
it  holds;  Frank  Unnewehr  Co.  v.  Standard  Life  etc.  Ins.  Co.,  176  Fed.  25, 
99  C.  C.  A.  490,  holding  as  child  was  employed  in  position  in  violation  of 
law,  emplo3ring  company  could  not  recover  on  insurance  policy  under  pro- 
visions of  policy  exempting  from  liability  injuries  suffered  by  any  person 
employed  in  violation  of  law  as  to  age;  Bircher  v.  United  States,  169  Fed. 
592,  95  C.  C.  A.  87,  holding  offense  of  maintaining  enclosure  as  charged  in 
indictment  was  within  intention  of  U.  S.  Comp.  Stats.  1901,  p.  1524 ;  United 
States  V.  Dillin,  168  Fed.  817,  94  C.  C.  A.  337,  holding  where  officer  of 
United  States  charged  with  embezzlement  of  public  money  is  imprisoned 
on  treasury  distress  warrant,  he  is  not  deprived  of  his  liberty  without  due 
process  of  law;  United  States  v.  Four  Hundred  and  Twenty  Dollars,  162 
Fed.  805,  holding  provisions  of  immigration  act  are  penal  in  nature  and  must 
be  strictly  construed,  and  so  construed  do  not  impose  penalty  for  incorrect 
or  false  information  in  list  of  manifest  of  all  aliens;  United  States  v.  Will-' 
iwns,  159  Fed.  313,  holding  where  employee  of  common  carrier  to  whom 
pass  was  issued  delivered  same  to  person  not  authorized  to  receive  or  use 
passes,  employee  was  guilty  of  aiding  and  abetting  in  commission  of  crime ; 
United  States  v.  Biggs,  157  Fed.  271,  holding  inhere  in  prosecution  for  con- 
spiracy it  is  apparent  that  mere  execution  of  deed  to  lands  could  have 
defrauded  United  States,  there  was  no  basis  for  indictment ;  United  States 
V.  One  Black  Horse,  129  Fed.  170,  vehicle  owned  and  let  by  liveryman  and 
used  wholly  within  United  States  in  transporting  liquor  illegally  brought 
across  Canadian  border  was  subject  to  seizure,  though  liveryman  had  no 
knowledge  of  purpose  for  which  team  used;  United  States  v.  Booker,  98 
Fed.  294,  holding  bank  president  cannot  be  convicted  under  Rev.  Stats., 
§  5209,  unless  it  be  shown  that  entries  were  made  by  him  or  by  his  direc- 
tions; State  V.  Koock,  202  Mo.  235,  100  S.  W.  631,  holding  Laws  1905, 
p.  168,  §  54,  does  not  require  resident  of  State  to  procure  license  to  hunt 
in  county  in  which  he  resides ;  Dooley  v.  Jackson,  104  Mo.  App.  32,  78  S.  W. 
334;  Rev.  Stats.  1899,  §§  3430,  3431,  relating  to  betting  on  elections,  do  not 
apply  to  primary  elections;  United  States  v.  Hartwell,  6  Wall.  396,  18 
L.  Ed.  833,  holding  assistant  treasurer's  clerk  a  Federal  officer  within  mean- 
ing of  treasury  act  of  August  6,  1846 ;  United  States  v.  Whittier,  5  Dill.  39, 
Fed.  Gas.  16,688,  construing  act  of  July  12,  1876,  relative  to  mailing  obscene 
matter,  not  to  include  sealed  letter  sent  in  reply  to  detective's  decoy ;  United  ' 
States  V.  Reese,  5  Dill.  413,  Fed.  Cas.  16,137,  construing  statute  punishing 
timber  cutting  on  United  States  lands  not  to  include  timber  cut  on  Indian 
lands;  United  States  v.  Rhodes,  1  Abb.  (U.  S.)  37,  Fed.  Cas.  16,151,  con- 
struing act  of  April  9,  1866,  to  give  colored  prosecutor  in  prosecution  for 
burglary  right  to  testify;  United  States  v.  Clayton,  2  DilL  226,  Fed.  Cas. 
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14,814,  holding  Governor  not  an  election  officer  within  act  of  May  31,  1870, 
punishing  fraud  by  election  officers ;  United  States  v.  Mattock,  2  Sawy.  151, 
Fed.  Cas.  15,744,  construing  act  of  June  30,  1833,  prohibiting  pasturage  of 
cattle  on  Indian  lands  to  include  sheep;  United  States  v.  Lasher,  134  U.  S. 
628,  33  L.  Ed.  1083,  10  Sup.  Ct.  626,  construing  sections  3891  and  5467  of 
the  Revised  Statutes  relative  to  embezzling  letters  and  their  contents;. 
United  States  v.  Chase,  135  U.  S.  261,  34  L.  £d.a20,  10  Sup.  Ct.  758,  hold- 
ing mailing  of  an  obscene  private  letter  not  an  offense  within  act  of  July 
12,  1879,  punishing  mailing  of  obscene  writings;  Taylor  v.  Oilman,  23 
Blatchf.  327,  24  Fed.  634,  holding  sheet  containing  table  of  electoral  votes 
not  a  chart  within  copyright  act ;  Crosby  v.  Hawthorn,  25  Ala.  225,  holding 
attempt  to  persuade  slaves  to  run  away  an  offense  within  statute  punish- 
ing person  aiding  slave  to  run  away ;  Ritchie  v.  People,  155  111.  103,  46  Am. 
St.  Rep.  318,  29  L.  R.  A.  82,  40  N.  E.  455,  holding  statute  prohibiting  per- 
son to  be  employed  more  than  a  certain  number  of  hours,  as  prohibiting 
right  to  contract  for  such  employment  and  unconstitutional;  State  v.  Reid, 
125  Mo.  48,  28  S.  W.  ^173,  holding  trust  company  not  within  provision  of 
section  3581,  Revised  Statutes  of  1889,  punishing  officers  of  insolvent  banks 
for  receiving  deposits ;  Nevada  v.  Cal.  Mining  Co.,  13  Nev.  218,  construing 
revenue  law  with  reference  to  penalty  for  collection  of  delinquent  taxes 
on  proceeds  of  mines ;  State  v.  JohnsoU;  16  S.  C.  189,  holding  act  iorbidding 
carrying  of  concealed  weapons  violated  where  weapon  partially  concealed; 
United  States  v.  Williams,  3  Fed.  491,  holding  private  letter  exposing  sim- 
ply address  of  addressee  not  within  act  prohibiting  mailing  of  obscene 
matter;  French  v.  Foley,  11  Fed.  805,  construing  act  allowing  a  penalty 
against  affixing  to  patented  article  mark  of  patentee  of  article  in  question ; 
United  States  v.  Comerf  ord,  25  Fed.  904,  holding  mailing  of  private  obscene 
letter  not  an  offense  within  meaning  of  Revised  Statutes,  section  8393; 
In  re  Coy,  31  Fed.  800,  127  U.  S.  739,  holding  offense  against  Revised  Stat- 
utes, Ind.  1881,  chapter  56,  complete  on  delivery  of  tally  sheet  by  election 
officer  to  person  not  entitled  to  receive  it  without  proof  of  alterations; 
United  States  v.  Qarretson,  42  Fed.  25,  holding  statute  prohibiting  wanton 
destruction  of  timber  on  lands  reserved  for  public  use  not  to  embrace  lands 
open  for  pre-emption;  United  Stages  v.  Ellis,  51  Fed.  810,  holding  lager 
beer  within  statute  prohibiting  introduction  of  wine  or  spirituous  liquors 
into  the  Indian  country;  United  States  v.  Wilson,  68  Fed.  771,  holding 
mailing  of  obscene  private  letter  not  within  statute  prohibiting  mailing  of 
obscene  letter  or  other  publication;  Charge  to  Grand  Jury,  30  Fed.  Cas. 
1027,  laying  down  rule  that  no  actual  transportation  of  slaves  is  neces- 
sary to  incur  penalties  of  act  of  May  10,  1800 ;  United  States  v.  The  Cath- 
arine, 2. Paine,  749,  Fed.  Cas.  14,755,  holding  that  owner's  property  right 
in  vessel  employed  in  slave  trade  ceased  when  employment  began;  United 
States  V.  The  Catharine,  2  Paine,  756,  Fed.  Cas.  14,755,  rejecting  seamen's 
lien  for  wages  on  vessel  bound  for  cargo  of  slaves ;  United  States  v.  Qreat- 
house,  4  Sawy.  484,  485,  Fed.  Cas.  15,254,  holding  a  vessel  engaged  on  a 
preliminary  voyage  to  a  port  whence  she  was  to  start  as  a  privateer,  guilty 
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of  treason ;  The  Porpoise,  2  Curt.  312,  314,  Fed.  Cas.  11,284,  forfeiting  a 
^'essel  engaged  as  a  tender  to  slaves  as  being  engaged  in  the  slave  trade; 
^issonting  opinion  in  United  States  v.  Reese,  92  U.  S.  244,  23  K  Ed.  574» 
ii^jority  holding  act  of  May  31,  1870,  punishing  wrongful  refusal  to  re- 
ceive  vote  because  of  color  unconstitutional;  Jones  v.  Iowa,  1  Iowa,  403, 
^ftjority  holding  right  to  punish  offenses  against  act  of  1839   defining 
crimes,  repealed^  United  States  v.  Huggett,  40  Fed.  638,  holding  mailing 
^^  sealed  obscene  letter  before  acts  of  June  18  and  September  26,  1888, 
'^ot  an  offense  against  the  government ;  Narramore  v.  Clark,  63  N.  H.  167, 
l^olding  attorney  chai^eable  as  trustee,  not  as  employee,  with  moneys  col- 
lected by  him. 

Kstinguished  in  United  States  v.  The  Cathariae,  2  Paine,  741,  Fed.  Cas. 

V55,  holding  American  vessel  bound  for  Africa  to  change  her  nationality 

J^re  and  take  cargo  of  slaves,  not  subject  to  forfeiture  in  hands  of  bona 

^y?^  purchaser;  In  re  Buell,  3  Dill.  123,  Fed.  Cas.  2102,  holding  indictment 

tpjL^^^E  composition  of  libel  in  District  of  Columbia,  but  publication  else- 

4r(J^>   defective  on  prosecution  by  the  United  States  for  criminal  libel; 

n^^^^  V.  State,  21  Tex.  App.  633,  67  Am.  Rep.  629,  2  S.  W.  762,  holding 

^.  ^^    to  locomotive  engine  not  within  statute  punishing  malicious  mis- 

VXvV^?  ^o  "any  growing  fruit,  com,  grain  or  other  agricultural  product  or 

•wtop^rty,  real  or  personal." 

Miscellaneous.  Cited  in  The  Mary  Ann,  Abb.  Adm.  271,  Fed.  Cas.  9194, 
holding  seamen  of  vessel  fitted  out  for  slave  trade  and  forfeited  by  govern- 
ment, entitled  to  wages. 

U  Pet  478^  10  L.  Ed.  550,  XmiTED  STATES  Y.  WATEXMAN. 
Not  cited. 

14  Pet  479-496,  10  Ii.  Ed.  550,  BBOWN  Y.  McORAK. 

An  instmction  whlcli  Involyea  matters  of  fact  which  are  for  Jury  to  de- 
cide is  improper;  but  facta  may  be  assumed  and  jury  instructed  what  law  is  if 
tbey  find  facta  as  aseomed. 

Approved  in  Aetna  Indemnity  Co.  v.  J.  R.  Crowe  Coal  etc.  Co.,  154  Fed. 
574,  83  C.  C.  A.  431,  holding  court's  chaise  that  employer's  statement,  made 
by  plaintiff  and  pleaded  by  defendant  as  being  basis  and  part  of  contract, 
was  confessed  by  pleadings  and  admitted  to  have  been  executed  to  plaintiff 
by  defendant,  was  proper. 

In  case  of  unconditional  consignment  to  factor  for  sale,  who  makes  ad- 
vances, he  may  sell  at  his  own  discretion  and  contrary  to  subsequent  instruc- 
tions, where  consignor  lias  become  insolYent. 

Approved  in  In  re  Peacock,  178  Fed.  859,  holding  rights  of  pledgee  in 
respect  to  his  lien  are  not  affected  by  adjudication  of  bankruptcy  of 
pledgor  or  appointment  of  trustee;  Heffner  v.  Qwynne-Treadwell  Cotton 
Co.,  160  Fed.  639,  87  C.  C.  A.  606,  holding  where  consignor  becomes  bank- 
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rupt,  factor  after  notice,  could  sell  goods  for  best  market  prices  and  credit 
proceeds  on  open  account  and  commissions  before  applying  any  amount 
on  notes  of  consignor  held  by  factor;  Halsey  v.  Bird,  99  Fed.  528,  holding 
factor  cannot  pledge  for  individual  debt  goods  consigned  to  him;  Willing- 
liam  V.  Rushing,  105  Qa.  75,  31  S.  E.  131,  holding  factor's  power  to  sell 
where  he  has  made  advances  is  not  revoked  by  death  of  principal ;  •  E.  H. 
Frost  &  Co.  V.  Powell,  10  Ga.  App.  96,  72  S.  E.  719,  and  Poels  v.  Brown, 
78  Neb.  788,  111  N.  W.  800,  both  holding  factor  not  required  to  depart 
from  his  usual  custom  in  sale  of  his  consigned  goods,  especially  where  be 
has  advanced  large  sums  on  them,  and  different  course  might  subject  him 
to  loss;  Duffy  v.  England,  176  Ind.  679,  96  N.  E.  706,  where  in  case  of 
deficit  principal  is  liable  eyen  though  in  making  sale  factor  violated  prin- 
cipal's  instructions;  M.  M.  Walker  Co.  v.  Dubuque  Fruit  etc.  Co.,  113 
Iowa,  432,  85  N.  W.  616,  holding  in  absence  of  instructions  or  usage  to 
contrary  factor  has  implied  power  to  sell  on  reasonable  credit;  Feild  v. 
Farrington,  10  Wall.  149,  19  L.  Ed.  925,  holding  that  factors  were  justi- 
fied in  disregarding  principal's  orders  to  sell  on  a  certain  day,  because  of 
large  advances  by  them;  Rice  v.  Brook,  20  Fed.  613,  holding  that  a  factor 
who  has  made  advances  and  is  ordered  to  sell  must  do  so  as  soon  as  he 
can  sell  for  enough  to  reimburse  him;  United  States  v.  Three  Hundred 
and  Ninety-six  Barrels  etc.,  28  Fed.  Cas.  129,  allowing  factor  to  enforce 
lien  for  advances  on  consignment  of  whisky  forfeited  under  revenue  laws; 
Blackmar  v.  Thomas,  28  N.  Y.  70,  71,  holding  complaint  for  balance  due 
on  advances  after  sale  of  consignment  sufficient,  sale  being  authorized 
by  principal;  in  note  5  McCrary,  227,  on  point  that  factor  may  sell  with- 
out special  instructions  to  reimburse  himself  for  advances;  Beavers  v. 
Hardie,  59  Ala.  575,  holding  that /factor  could  sell  to  reimburse  acfvanccs 
contrary  to  jirincipals  orders ;  Barnett  v.  Warren  &  Co.,  82  Ala.  561,  2 
South.  459,  holding  factor  paying  principal's  debt  to  plaintiff  by  draft  on 
faith  of  cotton  consignment,  liable  absolutely  on  draft  as  a  purchaser  of 
the  cotton;  Kollock  v.  Jackson,  6  Ga.  162,  holding  that  judgment  lien  pre- 
vailed over  subsequent  lien  of  factor  having  judgment  debtor's  goods  in 
possession;  Mooney  v.  Musser,  45  Ind.  119,  allowing  factor  advancing 
more  than  the  value  of  consignment  to  disobey  orders  to  sell  at  a  fixed 
price,  and  to  sell  for  what  hs  could  get;  Davis  v.  Kobe,  36  Minn.  216, 
1  Am.  St.  Rep.  665,  30  N.  W.  663,  holding  factor  who  made  large  advances 
authorized  to  sell,  contrary  to  orders,  after  unsuccessful  attempts  to  get 
reimbursements ;  Whitney  v.  Wyman,  24  Md.  142,  holding  factor  not  bound 
to  obey  orders  fixing  selling  price,  made  long  after  advances  by  him; 
Capron  v.  Adams,  28  Md.  544,  holding  principal's  liability  for  deficiency 
on  advances,  after  sale  by  factor  under  authorized  discretion,  fixed  at 
time  when  account  of  sales  is  presented;  Cotton  v.  Hiller,  52  Miss.  15, 
holding  factor  authorized  in  selling  to  protect  advances,  contrary  to  orders, 
but  liable  for  selling  at  too  low  a  figure;  Howard  v.  Smith,  56  Mo.  316, 
holding  factor  under  general  consignment,  having  incurred  liabilities,  en- 
titled to  sell,  though  at  lower  rate  than  subsequently  fixed  by  consignor; 
George  Campbell  Co.  v.  Angus,  91  Va.  444,  22  S.  E.  169,  sustaining  instruc- 
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tion  that  factor  migM  reimburse  himself  for  advances  by  sale  pf  consign- 
mert;  Jones  v.  Gallagher,  3  Utah,  61,  1  Pac  17,  in  action  for  unpaid  ad- 
vances, holding  counterclaim  for  damages  for  failure  to  sell  when  ordered, 
not  allowable ;  Blair  v.  Childs,  10  Heisk.  202,  holding  factor  not  bound  to 
sell  unless  goods  would  bring  amount  advanced ;  Bell  v.  Hannah,  3  Baxt. 
52,  53,  reversing  an  instruction  allowing  damages  for  sale  by  factor  at 
time  when  prices  were  low,  to  ^reimburse  advances ;  Beadles  v.  Hartmus,  7 
Baxt.  479,  480,  holding  question  whether  orders  were  given  at  time  of 
consignment,  controlling  manner  of  sale,  was  for  jury;  Lockett  v.  Baxter, 
3  Wash.  Ter.  353,  19  Pac.  24,  in  action  for  balance  due  on  advances,  fac- 
tors held  entitled  to  sell  consignment  to  protect  advances;  Butterfield  v. 
Stephens,  59  Iowa,  598,  13  N.  W.  752,  holding  factor  who  made  advances 
entitled  to  delay  sale,  but  question  whether  he  did  so  from  negligence 
for  jary ;  dissenting  opinion  in  Moore  v.  Hill,  38  Fed.  351,  majority  hold- 
ing factor,  who  made  advances  and  sold  cotton,  intrusted  for  carriage  to 
shipmaster  and  fraudulently  consigned  by  him,  liable  to  owner;  Thompson 
v.  Gwyn,  46  Miss.  524,  holding  wharfinger  liable  for  negligently  forward- 
ing cotton  80  that  orders  to  sell  could  not  be  executed;  Steiger  v.  Third 
Nat.  Bank,  2  McCrary,  500,  6  Fed.  575,  construing  rights  of  factors  to 
pledge  consignor's  goods  under  Missouri  statute. 

Distinguished  in  Brander  v.  Phillips,  16  Pet.  129,  10  L.  Ed.  912,  where 
factor  applying  proceeds  of  consignment  to  liquidate  principal's  draft  was 
held  to  have  released  accommodation  makers  of  another  draft  of  principal 
^eld  by  factor;  Benny  v.  Rhodes,  18  Mo.  152,  59  Am.  Dec.  296,  holding" 
5a/e  by  factor  of  goods  consigned  to  him  to  pay  his  debt  to  defendant 
passed  no  title  as  against  principal;  Marfield  v.  Goodhue,  3  N.  Y.  71,  72, 
^/  holding  factor  who  had  made  advances  liable  for  selling  contrary  to 
PJ^Ocipars  orders  without  proof  of  demand  for  reimbursement;  Blot  v. 
^oieeau,  3  N.  Y.  82,  51  Am.  Dec.  346,  holding  factor  not  authorized  to 
^^       Contrary  to  orders  given  before  advances  without  demand  for  reim- 
^  ^■'^^ment;  Qihon  y.  Stanton,  9  N.  Y.  481,  holding  factor  paying  sight 
j:i:g^^'    ^    upon  faith  of  consignment  could  not  sue  drawer  until  consignment 
^^^    ^"^^  insufficient  to  reimburse  him;  Weed  v.  Adams,  37  Conn.  380,  dis- 
^®^^^^^^g  bill  for  unpaid  advances  by  factor  who  disobeyed  orders  to  sell 
'-^^c^ediately ;  Lewis  v.  Galena  etc.  R.  R.  Co.,  40  111.  287,  holding  that 
gf)tisignor  may  stop  in  transitu  where  draft  for  advances  by  consignee 
^ere  dishonored,  and  consignee  acquired  no  lien;  Marr  v.  Barrett,  41  Me. 
405,  holding  consignee  liable  for  a  tortious  conversion  in  selling  at  a  less 
price  and  different  place  than  the  one  fixed  by  the  owner;  Switzer  v.  Con- 
nett,  11  Mo.  90,  holding  factor  selling  contrary  to  orders  fixing  price,  liable 
as  a  purchaser  at  that  price,  not  in  conversion ;  Bell  v.  Maximos,  85  Tex. 
143, 19  S.  W.  1072,  holding  factors  liable  for  value  of  cotton  sold  by  them, 
after  notice,  where  principal  solvent  and  willing  to  pay;  Porter  v.  Patter- 
son, 15  Pa.  St.  234,  holding  factor  bound,  by  instruction  not  "to  sell  unless 
a  fair  profit  can  be  realized,"  agreed  to  before  arrival  of  cargo,  in  spite 
of  previous  advances;  McGraft  v.  Rugee,  60  Wis.  410,  50  Am.  Rep.  379,  19 
N.  W.  532^  holding  factor  no  lien  for  advances  where  balance  of  accounts 
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is  against  him;  Henry  v.  Buckner,  13  Colo.  21,  21  Pac.  917,  holding  sale 
of  wa<;oQ  and  harness  without  team,  under  iigreemcnt  to  sell  it  all,  for 
advances  to  owner,  authorized;  Smith  v.  Dare,  89  Md.  56,  42  Atl.  910,  hold- 
ing power  of  attorney  to  agent  to  mauage  farm  revocable  at  wilt,  though 
he  voluntarily  advances  rcnta. 

Denied  in  dissenting  opinion  in  Hilton  v.  Vsnderbilt,  82  N.  Y.  597,  major- 
ity holding  in  action  for  unpaid  balance  that  sale,  by  factors  who  had 
made  advances,  without  consulting  principal,  was  unauthorized. 
Powers  and  duties  of  factors.  Note,  58  Am.  Dm.  160. 
Wliete  cotton  Is  sold  by  factor  wltAont  consent  ol  ownar,  latter  in»r  re- 
cover value  or  cotton  on  day  of  sale,  aa  for  converalon,  n  It*  valne  on  dn;  on 
which  he  ordered  the  cotton  to  be  sold. 

Ajiprovcd  in  J.  S.  Wood  &  Bro.  v.  M.  B.  Jones  &  Son,  10  Qa.  App.  738, 
73  S.  E.  1100,  holding  if  contract  was  that  factor  shontd  hold  goods  until 
instructed  by  principal  to  sell,  and  factor  sells  in  absence  of  instructions, 
principal  may  recover  whatever  damages  he  sustained;  Gordon  &  Co.  v. 
Cobb,  4  Ga.  App.  50,  60  S.  E.  822,  holding  even  where  factor  exceeds  his 
)>ower  and  sells  property  in  unwarranted  manner,  principal  has  no  cause 
of  action  unless  some  damage  to  him  ensues  on  account  of  sale;  Arring- 
ton  v.  Wilniin(!:ton  *to.  R.  E.,  6  Jones  L.  70,  72  Am.  Dec.  660,  holding  com- 
mon carrier  liable  for  Kcnding  cotton  to  wrong  factor  who  sold  for  his 
principal,  wliere  right  consignee  had  orders  to  hold  consignment  until  rise 
in  prices. 

Although  Interpretation  of  written  Instrunenta  Is  for  court.  Interpretation 
of  correspondence  between  principal  and  Us  factor,  wbere  Intention  of  parties 
Is  in  doubt  may  be  left  to  jury. 

A|>|irovcd  ill  Bankin  v.  Fidelity  Trust  Co.,  189  U.  S.  253,  47  L.  Ed.  797, 
23  Sup.  Ct.  557,  holding  where  trust  company  loaned  on  shares  of  national 
bank  and  subsequently  bank  failed  and  trust  company  caused  stock  to  be 
transferred  to  one  of  its  employees,  ownership  of  stock  was  for  jury; 
Beach  v.  Travelers'  Ins.  Co.,  73  Conn.  119,  46  Atl.  868,  holding  correct  re- 
fusal of  instructions  as  to  construction  of  certain  letters;  Atchison  etc. 
Ry.  Co.  V.  Dickens,  7  Ind.  Ter.  26,  103  S.  W.  753,  holding  where  contract 
for  work  is  in  writing,  uncontradicted  and  unambiguous  in  its  terms,  the 
question  whether  pei-son  contracting  to  do  work  is  an  independent  con- 
tractor is  for  court;  Bales  v.  Northwestern  Consol.  Milling  Co.,  21  Okl. 
429,  96  Pac.  602,  holding  rule  that  court  is  to  interpret  contract  applies 
where  it  consists  of  several  written  instruments  unmixed  with  disputed 
parol  evidence;  Fagin  v.  Connolly,  25  Mo.  96,  69  Am.  Doc.  451,  refusing 
to  interfere  with  construction  of  correspondence  by  court  sitting  aa  a  jury ; 
Roberts  v.  Bonaparte,  73  Md.  200,  10  L.  R.  A.  690,, 20  Atl.  920,  holding 
that  court  projierly  let  jury  Rnd  what  a  contract,  contained  in  parol  and 
written  evidence,  was. 

Distinguixhed  in  Sea  Ins.  Co.  v.  Johnston,  105  Fed.  289,  holding  court 
iiiost  direct  verdict  when  case  depends  upon  eonstruotioo  of  letters  and 
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onl  evidence  is  such  that  different  inferences  cannot  be  drawn  from  it; 
Tamer  v.  Tates,  16  How.  23,  14  L.  Ed.  829,  holding  that  court  properly 
ioBtructed  jury  that  from  letter  of  advice  and  draft  it  appeared  that  draft 
was  against  consignment ;  Scan  Ian  v.  Hodges,  52  Fed.  360,  lO'  U.  S.  App. 
352,  sustaining  ruling  of  trial  conrt  that  correspondence  between  parties 
constituted  their  contract;  Benny  v.  Rhodes,  18  Mo.  152,  59  Am.  Dec.  296, 
holding  sale  by  factor  of  goods  consigned  to  pay  his  debt  to  defendant 
passed  no  title  as  against  principal. 

Construction  of  writing,  when  question  for  court  and  when  for  jury. 
Note,  69  Am.  Dec.  456. 

Miscellaneous.    Cited  in  Wilson  v.  Wilson,  26  Pa.  St.  394,  holding  that 
principal  s  expression  of  a  wish  to  an  agent  will  be  presumed  an  order. 

U  Pet  497-523,  599-613, 10  I^  Ed.  559,  609,  DECATUB  ▼.  PAULDIKQ. 

Action  of  Secretary  of  Treaanry  In  requiring  naval  officer's  widow  to  elect 
whetber  She  will  be  pensioned  under  special  act  of  Congress  pensioning  her, 
or  nnder  general,  pension  law,  is  not  ministerial,  but  an  exercise  of  executive 
dlscretioii,  not  controllable  by  mandamus. 

Approved  in  Louisiana  v.  McAdoo,  234  U.  S.  634,  58  L.  Ed.  1509,  34 
Sup.  Ct.  93S,  applying  rule  in  application  for  mandamus  against  Secretary 
of  Treasury  to  compel  him  to  collect  duty  on  sugar;  United  States  v. 
Fisher,  223  U.  S.  692,  56  L.  Ed.  613,  32  Sup.  Ct.  356,  holding  decision  by 
Secretary  of  Interior  in  regard  to  character  of  land  cannot  be  reviewed 
by  mandamus;  Oceanic  Steam  Nav.  Co.  v.  Stranahan,  214  U.  S.  338,  53 
L  Ed.  1022,  29  Sup.  Ct.  671,  upholding  section  9  of  immigration  act  of 
1903,  empowering  Secretary  of  Commerce  to  enforce  penalties  for  bringing 
in  aliens  afflicted  with*  disease ;  Bates  &  Guild  Co.  v.  Payne,  194  U.  S.  109, 
48  L.  Ed.  895,  24  Sup.  Ct.  595,  refusing  to  interfere  with  action  of  post- 
master general  in  refusing  to  admit  as  second-class  matter  monthly  musical 
publication,  each  issue  of  which  is  complete  in  itself,  treating  of  works 
of  single  musician ;  United  States  ex  rel.  Riverside  Oil  Co.  v.  Hitchcock, 
190  U.  S.  324,  47  L.  Ed.  1078,  23  Sup.  Ct.  702,  holding  mandamus  does  not 
'  lie  to  compel  Secretary  of  Interior  to  vacate  order  rejecting  land  selec- 
tions; Keim  v.  United  States,  177  U.  S.  292,  44  L.  Ed.  775,  20  Sup.  Gt. 
675,  holding  courts  cannot  supervise  action  of  department  of  interior  in 
discharging  civil  service  employee  because  his  rating  was  inefficient ;  Brana- 
man  v.  Harris,  189  Fed.  464,  applying  rule  on  application  for  injunction 
to  restrain  action  of  postmaster  general;  United  States  v.  Certain  Lands 
in  Narragansett,  R.  I.,  145  Fed.  655,  under  33  Stat.  1119,  for  improving 
Point  Judith  harbor  of  refuge.  Secretary  of  War  has  discretionary  power 
as  to  amount  of  land  necessary  to  be  condemned ;  Kimberlin  v.  Commission 
to  Five  Civilized  Tribes,  104  Fed.  656,  657,  658,  holding  mandamus  can- 
not issue  to  commission  to  five  civilized  tribes ;  Dispatch  Pub.  Co.  v.-  David- 
son, 4  Alaska,  730,  holding  mandamus  will  not  lie  against  secretary  of 
Alaska  whei^  matter  lay  in  his  discretion;  United  States  v.  Fisher,  39 
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App.  D.  C.  9,  applying  rule  where  Secretary  of  Interior  refused  to  allow 
application  for  land;  United  States  v.  Root,  22  App.  D.  C.  429,  applying 
rule  where  Secretary  of  War  reduced  rank  of  petitioner;  United  States 
V.  Wight,  15  App.  D.  C.  469,  applying  rule  where  foreign  corporation  peti- 
tioned for  mandamus  against  commissioners  of  District  of  Columbia  to 
string  electric  wires;  Seymour  v.  South  Carolina,  2  App.  D.  C.  246,  253, 
applying  rule  where  Commissioner  of  Patents  refused  to  register  trade- 
mark after  it  was  rejected  by  him;  United  States  v.  Windom,  8  Mackey 
(D.  C.)  63,  and  United  States  v.  Lamont,  2  App.  D.  C.  546,  both  applying 
rule  in  regard  to  Secretary  of  War  refusing  to  execute  and  deliver  con- 
tract for  work;  United  States  V.  Boutwell,  3  McAr.  (D.  C.)  176,  applying 
rule  in  refusing  writ  of  mandamus  to  compel  Secretary  of  Treasury  to 
draw  warrant  upon  treasurer;  Dever  v.  Humphrey,  68  Kan.  764,  75  Pac. 
1039,  refusing  to  interfere  with  appointment  to  office  on  behalf  of  one 
claiming  preference  g^iven  by  Laws  1901,  p.  359,  to  Civil  War  veterans; 
Board  of  Trustees  v.  McCrory,  132  Ky.  92,  21  L.  R.  A.  (N.  S.)  683,  116 
S.  W.  327,  and  State  v.  Stutsman,  24  N.  D.  81,  Ann.  Gas.  1914D,  776,  139 
N.  W.  88,  both  applying  rule  where  mandamus  sought  to  compel  board  of 
railroad  commissioners  to  accept  or  continue  approval  of  bond;  State  v. 
Ehret,  135  La.  645,  65  South.  872,  holding  after  village  had  been  organized 
ond  Governor  had  proclaimed  incorporation,  action  would  not  lie  to  set 
aside  incorporation  on  ground  that  statutory  requirements  had  not  been 
observed;  State  v.  Board  of  Trustees,  117  La.  1084,  8  Ann.  Gas.  945,  42 
South.  511,  applying  rule  in  regard  to  pension  board's  action  on  applica- 
tion for  pension;  Dunham  v.  Ardery,  43  Okl.  635,  L.  R.  A.  1915B,  232, 
143  Pac.  337,  applying  rule  as  to  clerk  of  municipality  in  regard  to  satisfy- 
ing petition  for  election;  Norris  v.  Cross,  25  Okl.  311,  105  Pac.  1009, 
applying  rule  in  regard  to  mandamus  against  Secretary  of  State  to  ex- 
amine into  sufficiency  of  referendum  petition ;  Wilbourne  v.  Baldwin,  5  Okl. 
274,  47  Pac.  1048,  determination  of  officers  of  Interior  Department  as  to 
whether  lands  applied  for  are  open  to  settlement  or  whether  they  are 
Indian  lands  will  not  be  interfered  with  by  courts  by  injunction  in  behalf 
of  homesteader  prior  to  time  question  has  passed  beyond  control  of  de- 
partment ;  North  British  &  Mercantile  Co.  v.  Craig,  106  Tenn.  641,  62  S.  W. 
159,  refusing  to  restrain  insurance  commissioner  from  revoking  license 
under  power  by  Acts  1895,  c.  160,  §§5,  12;  dissenting  opinion  in  Ehrlich  v. 
Jennings,  78  S.  C.  281,  125  Am.  St.  Rep.  795,  13  Ann.  Gas.  1166,  majority 
holding  mandamus  will  lie  against  State  treasurer  to  compel  him  to  issue 
stock  in  exchange  for  State  bond  in  pursuance  of  ministerial  duty  im- 
posed upon  him  by  statute;  Brashear  v.  Mason,  6  How.  101,  12  L.  Ed.  361, 
refusing  mandamus  against  Secretary  of  Navy  to  compel  payment  to  one 
claiming  to  be  naval  officer ;  Wilkes  v.  Dinsman,  7  How.  129,  12  L.  Ed.  636, 
holding  authority  of  naval  commander  to  punish  marines  quasi-judicial 
and  not  subject  to  review  in  a  civil  action  unless  exercised  maliciously 
and  erroneously;  Reeside  v.  Walker,  11  How.  290,  13  L.  Ed.  700  (affirming 
Ex  parte  Reeside,  20  Fed.  Cas.  458),  refusing  to  direct  Secretary  of  Treas- 
ury to  enter  plaintiff's  testator's  claim  on  the  books  of  the  department; 
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Bartlett  v.  Kane,  16  How.  272,  14  L.  Ed,  936,  holding  that  importer  could 
not  have  appraisement,  from  which  he  failed  to  appeal,  reviewed  in  court; 
United  States  v.  Seaman,  17  How.  230,  16  L.  Ed.  227,  refusing  to  inter- 
fere by  mandamus  with  decision  of  superintendent  of  public  printing  giving 
report  to  printer  of  House  of  Representatives  for  printing;  United  States 
V.  Guthrie,  17  How.  304,  16  L.  Ed.  106,  denying  mandamus  to  compel  Sec- 
retary of  Treasury  to  pay  claim  of  a  justice  for  salary  for  unexpired  term, 
after  removal ;  Commissioner  of  Patents  v.  Whiteley,  4  Wall.  534,  18  L.  Ed. 
338,  refusing  to  mandamus  commissioner  of  patents  to  refer  application 
for  a  reissue  to  an  examiner;  Ex  pai*te  de  Groot,  6  Wall.  497, 18  L.  Ed.  888» 
refusing  mandamus  to  court  below,  to  compel  it  to  issue  a  writ  of  man- 
damns;  Gaines  v.  Thompson,  7  Wall.  350,  19  L.  Ed.  64,  refusing  to  enjoin 
Secretary  of  Interior  and  commissioner  of  land  office  from  canceling  an 
entry  for  land ;  Secretary  v.  McGarrahan,  9  Wall.  312,  19  L.  Ed.  583,  re- 
fusing to  mandamus  Secretary  of  Interior  to  issue  patent  for  land  after 
proofs  and  hearing  before  secretary;  Carrick  v.  Lamar,  116  U.  S.  426, 
29  L.  Ed.  678,  6  Sup.  Ct.  425,  refusing  to  mandamus  Secretary  of  Interior 
to  purvey  an  island  in  the  Mississippi  River;  United  States  v.  Black,  128 
U.*S.  45,  46,  32  L.  Ed.  356,  9  Sup.  Ct.  13,  14,  refusing  to  mandamus  pen- 
sioner commissioner  to  pay  petitioner  an  increase  of  pension ;  United  States 
V.  Lynch,  137  U.  S.  286,  34  L.  Ed.  702,  11  Sup.  Ct.  116,  refusing  to  man- 
damus fourth  auditor  and  second  controller  to  allow  claim  for  mileage 
in  accordance  with  construction  of  statute  by  Supreme  Court;  Redfield  v. 
Windom,  137  U.  S.  643,  644,  84  L.  Ed.  816, 11  Sup.  Ct.  199,  200,  citing  many 
cases,  refusing  to  mandamus  Secretary  of  Treasury  to  issue  draft  to  peti- 
tioner for  work  and  labor,  where  secretary's  return  showed  disputed  ques- 
tions of  fact;  Ex  parte  Echols,  39  Ala.  700,  88  Am.  Dec.  761,  refusing  to 
mandamus  spmker  of  House  to  send  bill  to  Senate ;  Freeman  v.  Selectmen, 
34  Conn.  416^  refusing  to  mandamus  selectmen  and  town  clerk  to  admit 
petitioner  as  elector;  Seymour  v.  Ely,  37  Conn.  108,  refusing  to  mandamus 
superintendent  of  highways  to  issue  certificate  that  roads  were  in  good 
repair  according  to  petitioner's  contract;  American  Casualty  Ins.  Co.  v. 
Pyles,  60  Conn.  459,  462,  25  Am.  St.  Bep.  339,  342,  22  Atl.  494,  495,  refusing 
to  mandamus  insurance  commissioner  to  admit  foreign  insurance  company 
to  do  business  in  the  State ;  Forbes  v.  Driscoll,  4  Dak.  Ter.  349,  31  N.  W. 
639,  refusing  to  hear  and  determine,  under  local  statute,  a  contestant's 
right  to  pre-emption,  while  a  contest  to  the  land  was  pending  in  the  United 
States  land  office;  Towle  v.  State,  3  Fla.  212,  refusing  to  mandamus  con- 
troller to  audit  claim  for  services  in  prosecution  for  assault  and  battery; 
Gnmee  v.  Speer,  68  Qa.  713,  refusing  to  mandamus  treasurer  to  pay  State 
bonds,  no  executive  warrant,  properly  countersigned,  having  been  pre- 
sented; HoUiday  v.  Henderson,  67  Ind.  109,  refusing  to  mandamus  auditor 
to  make  publication  under  a  local  statute  in  a  certain  newspaper  as  being 
'"one  of  the  two  leading  daily  newspapers  in  the  State";  State  v.  Board 
of  Liquidation,  42  La.  Ann.  658,  7  South.  710,  refusing  to  compel  official 
board  of  liquidation  by  mandamus  to  meet  and  take  action  on  State  bonds ; 
Oreen  v.  Pumell,  12  Md.  335;  refusing  to  mandamus  controller  to  grant 


\ 


\ 


14  Pet.  497-613 


NOTES  ON  U.  S.  REPORTS. 


574 


"warrant,  for  sum  contained  in  general  appropriation  act,  for  "the  rent  of 
house  for  fire-engine";  State  v.  Latrobe,  81  Md.  246,  31  Atl.  794,  denying 
writ  of  mandamus  to  compel  mayor  to  grant  permit  to  dig  up  street ;  Swan 
V.  Gfray,  44  Miss.  397,  refusing  to  mandamus  clerk  to  approve  bonds  of 
sheriff;  Brown  v.  Turner,  70  N.  C.  105,  denying  mandamus  to  compel  Sec- 
retary of  State  to  deliver  to  petitioner  matter  to  be  printed  where  his  title 
as  State  printer  was  disputed;  Burton  v.  Furman,  115  N.  C.  169,  20  S.  E. 
444,  refusing  mandamus  to  compel  auditor  to  issue  warrant  on  claim  for 
legal  services;  State  v.  Vemer,  30  S.  C.  279,  9  S.  E.  114,  refusing  man- 
damus to  compel  State  pension  board  to  approve  an  application  for  a 
pension;  White's  Creek  Turnpike  Co.  v.  Marshall,  2  Baxt.  123,  holding 
injunction,  not  mandamus,  proper  remedy  to  restrain  commissioners  from 
opening  gates  of  toll  road ;  Glasscock  v.  Commissioners,  3  Tex.  53,  refusing 
to  mandamus  commissioner  of  land  office  to  issue  patent  on  certificate  of 
investigating  commissioners  of  doubtful  authenticity;  Meyer  v.  Carolan, 
9  Tex.  253,  refusing  by  mandamus  to  compel  clerk  to  accept  bond  on 
appeal;  Bledsoe  v.  International  R.  R.  Co.,  40  Tex.  559,  564,  569,  refusing 
mandamus  to  compel  controller  to  countersign  and  register  bonds  to  be 
issued  when  work  of  railroad  completed;  Kuechler  v.  Wright,  40  Tex.  665, 
.671,  672,  in  separate  opinion  holding  commissioner  of  land  office  made  by 
Constitution  one  of  the  heads  of  State  executive  departments  not  subject 
to  mandamus  to  compel  issuance  of  patents;  Hough  v.  Western  Transp. 
Co.,  1  Biss.  429,  Fed.  Cas.  6724,  refusing  mandamus  from  Federal  Circuit 
Court  tb  compel  State  court  to  remove  cause  to  Federal  court ;  D.  M.  Ferry 
&  Co.  V.  United  States,  85  Fed.  557,  54  U.  S.  App.  718,  720,  refusing  to 
review  decision  of  Secretary  of  Treasury  rejecting  claim  for  destruction 
of  imported  merchandise;  Dudley  v.  James,  83  Fed.  349,  refusing  to  enjoin 
United  States  marshal  for  district  of  Kentucky  from  removing  deputy 
from  office;  Enterprise  Savings  Assn.  v.  Zumstein,  67  Fed.  1007,  37  U.  S. 
App.  71  (affirming  64  Fed.  840),  refusing  to  enjoin  execution  of  order  of 
postmaster-general  forbidding  delivery  of  mail  to  corporation  engaged  in 
lottery  business;  Weil  v.  Calhoun,  25  Fed.  875,  refusing  to  enjoin  ordinary 
from  declaring  result  of  Georgia  election;  McElrath  v.  Mcintosh,  16  Fed. 
Cas.  80,  81,  refusing  to  enjoin  Secretary  of  Treasury  from  paying  claimant 
more  than  one-half  of  a  claim  awarded  under  Cherokee  treaty  on  biU 
by  claimant's  former  attorney ;  Slack  v.  Jacob,  8  W.  Va.  662,  denying  juris- 
diction of  Circuit  Court  to  enjoin  Governor  from  removing  papers  and 
other  movable  property  under  statute  changing  seat  of  government,  statute 
not  having  been  declared  unconstitutional;  De  Peyster  v.  Baker,  89  Tex. 
159,  161,  34  S.  W.  107,  refusing  to  compel  commissioner  of  land  office  by 
mandamus  to  issue  certificate  as  basis  for  return  of  purchase  money  paid 
on  illegal  sale;  Houston  Tap  etc.  Co.  v.  Randolph,  24  Tex.  342,  refusing 
to  mandamus  State  treasurer  to  pay  over  school  bonds  on  warrant  issued 
in  favor  of  petitioner  by  school  commissioners;  dissenting  opinion  in 
Luther  v.  Borden,  7  How.  56,  12  L.  Ed.  605,  majority  following  decision  of 
courts  of  Rhode  Island  in  upliolding  charter  government  as  against  govern- 
ment established  by  voluntary  convention;  State  v.  Rowitt,  15  Mont.  46, 
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37  Pac.  851,  majority  granting  mandamus  to  copipel  Secretary  of  State 
to  certify  to  county  clerk's  questions  to  be  vot^d  upon;  Lynn  v.  Polk,  8 
Lea,  284,  majority  allowing  taxpayers'  bill  quia  timet  restraining^  executive 
officers  from  funding  public  indebtedness  under  void  act;  Delgado  v. 
Chavez,  5  N.  M.  648,  25  Pac.  948,  refusing  habeas  corpus  to  clerk,  im- 
prisoned for  failure  to  obey  mandamus,  conmianding  him  to  recognize  a 
claimant  as  couAty  commissioner;  Weeks  v.  Gamble,  13  Fla.  24,  granting 
mandamus  to  controller  to  draw  a  salary  warrant,  who  refused  so  to  do 
because  he  believed  petitioner  not  a  de  jure  officer;  State  v.  Hurley,  73 
Conn.  538,  48  Atl.  218,  arguendo. 

Distinguished  in  United  States  v.  Interstate  Commerce  Commission,  37 
App.  D.  C.  275,  holding  mandamus  lies  to  require  inferior  court  to  assume 
jurisdiction  and  decide  matter  within  its  jurisdiction;  Roberts  v.  United 
States,  13  App.  D.  C.  46,  holding  mandamus  lies  against  treasurer  of  United 
States  to  compel  him  to  deliver  withheld  certificates;  United  States  v. 
Bayard,  5  Mackey  (D.  C),  434,  holding  where  petitioner  has  clear  legal 
right  to  money  in  custody  of  department  of  State  which  by  act  of  Con- 
gress has  been  ordered  paid  over  to  petitioner,  mandamus  will  lie  to  com- 
pel payment;  State  v.  Howard,  83  Vt.  14,  74  Atl.  395,  holding  State  audi- 
tor'$  allowance  of  claim  is  not  binding  on  State  unless  made  in  good  faith ; 
Commissioner  v.  Smith,  5  Tex.  478,  479,  holding  mandamus  would  lie  to 
compel  commissioner  to  issue  patent  granted  to  petitioner,  but  denying  writ 
for  uncertainty  in  the  petition;  Houston  etc.  R.  R.  Co.  y.  Commissioners, 
36  Tex.  411,  holding  mandamus  lies  against  commissioner  of  land  office  to 
compel  issuance  of  land  certificate  to  which  company  has  acquired  right" 
under  charter  and  State  laws;  Kuechler  v.  Wright,  40  Tex.  630,  holding 
mandamus  would  lie  against  commissioner  of  land  office  to  issue  patent  on 
proper  certificate  but  refusing  writ  on  facts ;  Nouges  v.  Douglass,  7  Cal. 
71,  72,  holding  mandamus  would  lie  at  suit  of  contractor  to  compel  com- 
missioner to  draw  warrants  but  refusing  writ  on  the  facts;  McCauley  v. 
Brooks,  16  Cal.  42,  allowing  mandamus  against  controller  to  enforce  issu- 
ance of  warrant  in  payment  of  work  under  contract  ratified  by  legislature ; 
Hoover  v.  McChesney,  81  Fed.  482,  enjoining  postmaster  from  withholding 
mail  matter  addresse<L  to  a  private  citizen  under  order  of  postmaster- 
general,  beyond  scope  of  his  constitutional  authority;  United  States  v. 
Schurz,  102  U.  S.  395,  26  L.  Ed.  171,  enforcing  delivery  to  claimant  of 
patent  signed,  sealed  and  countersigned,  by  mandamus  to  Secretary  of 
Interior;  Noble  v.  Union  River  Logging  R.  R.  Co.,  147  U.  S.  171,  37  L.  Ed. 
125,  13  Sup.  Ct.  272,  enjoining  Secretary  of  Interior  from  revoking  grant 
of  right  of  way  made  by  his  predecessor;  Danley  v.  Whiteley,  14  Ark.  703, 
granting  mandamus  compelling    auditor  to   issue  warrant    for  printing, 
ordered  by  the  legislature  on  claim  certified  bjj  Secretary  of  State ;  Bryan 
V.  Cattell,  15  Iowa,  546,  compelling  auditor  by  mandamus  to  issue  warrant 
in  favor  of  district  attorney  for  salary  while  absent  from  office ;  Magruder 
V.  Swann,  25  Md.  210,  holding  Governor  subject  to  mandamus  on  petition 
of  justice  elected  to  office  and  demanding  commission;  Swann  v.  Buck;  40 
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Miss.  290,  holding  petition  to  compel  auditor  to  allow  warrant  for  salary 
presented  proper  case  for  mandamus,  but  writ  refused  because  of  local 
statute;  Attorney-General  v.  Taggart,  66  N.  H.  370,  29  Atl.  1032,  granting 
mandamus  to  compel  President  of  Senate  to  fill  vacancy  in  Governor's 
chair;  Cullem  v.  Latimer,  4  Tex.  332,  granting  mandamus  compelling  sur- 
veyor to  survey  land  to  which  petitioner's  claim  established;  dissenting 
opinion  in  United  States  v.  Guthrie,  17  How.  314,  15  L.  Ed.  110,  majority 
refusing  mandamus  to  compel  Secretary  of  Treasury  to  pay  claim  of  a 
justice  for  pay  for  unexpired  term  after  removal. 

When  mandamus  is  the  proper  remedy  against  public  of&cers.    Note, 
98  Am.  St.  Rep.  874. 

Power  of  courts  to  enforce  ministerial  duties  of  heads  of  departments. 
Note,  52  L.  Bi.  A.  (N.  S.)  436. 

Courts  cannot  call  upon  heads  of  departments  to  answer  in  relation  to 
official  acts,  nor  can  finances  of  United  States  be  controlled  by  the  courts  of 
Justice. 

Cited  in  Houston  Tap  etc.  Co.  v.  Randolph,  24  Tex.  342,  refusing  to 
mandamus  State  treasurer  to  pay  over  school  bonds  on  warrant  issued  in 
favor  of  petitioner  by  school  commissioners. 

Supreme  Court  should  not  assume  Jurisdiction  to  decide  whether  act  of 
Secretary  of  Treasury  is  ministerial  or  discretionary,  or  to  coerce  its  perform- 
anco  if  it  finds  it  ministerial. 

Cited  in  Bedsoe  v.  Int.  R.  R.  Co.,  40  Tex.  557,  refusing  to  mandamus 
controller  and  Governor  to  countersign  railroad  bonds. 

Distinguished  in  Kuechler  v.  Wright,  40  Tex.  652,  holding  mandamus 
would  lie  to  compel  commissioner  of  general  land  office  to  issue  patent. 

Judgment  of  tribunal,  such  as  Circuit  Court  for  District  of  Columbia,  in 
refusing  mandamus  is  binding,  until  reversal,  iqion  every  other  ccurt. 

Approved  in  In  re  Casey,  195  Fed.  328,  applying  rule  to  bankruptcy 
proceedings ;  United  States  v.  Burdick,  1  Dak.  Ter.  140,  142,  143,  46  N.  W. 
572,  573,  holding  that  Supreme  and  District  territorial  courts  possess 
co-ordinate  jurisdiction  with  other  Federal  courts  in  the  issuance  of  writs 
of  habeas  corpus. 

A  question  decided  without  argument  remains  still  an  open  question. 

Cited  in  Griffin  v.  Chubb,  7  Tex.  610,  58  Am.  Dec.  87,  discussing  law  of 
malicious  prosecution. 

14  Pet.  524-525,  10  L.  Ed.  572,  UNITED  STATES  ▼.  STONE. 

Supreme  Court  will  not  consider  constitutional  questions  on  certificate  oT 
division  entered  pro  forma  in  case  tried  in  District  Court  and  prosecuted  to 
verdict  but  transferred  by  consent  to  Circuit  Court  without  entering  Judgmen-t 
for  purpose  of  obtaining  certificate  of  division. 
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Cited  in  Daniels  ▼.  Chicago  &  R.  I.  R.  R.  Co.,  3  Wall.  266,  18  L.  Ed.  225, 
dismissing  cause  sent  np  on  certificate  of  division  involving  questions  of 
law  and  fact;  Nesmith  v.  Sheldon,  6  How.  43,  12  L.  Ed.  837,  dismissing 
cause  where  whole  case  was  sent  up  on  a  certificate  of  division;  United 
States  Y.  Gleeson,  124  U.  S.  269,  31  L.  Ed.  423,  8  Sup.  Ct.  504,  reversing, 
pro  forma,  judgment  against  United  States  for  less  than  three  thousand 
dollars  by  Court  of  Claims,  rendered  against  opinion  of  that  court  for 
purpose  of  appeal ;  Darden  v.  Lines,  2  Fla.  574,  679,  holding  State  Supreme 
Court  has  no  jurisdiction  in  chancery  cause  on  appeal  from  pro  forma 
decree  entered  by  consent;  Bagg  v.  Detroit,  5  Mich.  69,  holding  Supreme 
Court  has  jurisdiction  over  questions  reserved  in  equity  cases;  dissenting 
opinion  in  Steamer  Or^on  v.  Rocca,  18  How.  676,  15  L.  Ed.  517,  majority 
holding  Supreme  Court  has  jurisdiction  on  appeal  from  pro  forma  decree 
in  admiralty  rendered  in  Circuit  Court  on  appeal  from  District  Court. 

Distinguished  in  Police  Jury  v.  McDonough,  8  La.  Ann.  363,  holding 
Supreme  Court  will,  in  its  discretion,  take  jurisdiction  over  appeals  from 
pro  forma  decrees  in  cases  of  great  importance ;  United  States  v.  Chicago, 
7  How.  192,  12  L.  Ed.  663,  entertaining  jurisdiction  oyer  cei*tificate  pre- 
senting a  number  of  questions  bearing  mainly  on  one  point. 

Definiteuess  of  question  to  be  certified.    Note,  31  L.  E.  A.  393. 

U  Pet.  526-639,  10  L.  Ed.  673,  UNITED  STATES  ▼.  GBATIOT. 

The  term  'territory"  In  article  IV,  sectioc  3,  of  the  Oonstitution  of  the 
United  States  is  equivalent  to  the  word  "lands." 

Distinguished  in  Roach  v.  Van  Riswick,  McAr.  &  M.  (D.  C.)  182,  hold- 
ing Congress  has  no  iM>wer  to  delegate  general  legislative  authority  to 
District  of  Columbia  and  hence  act  of  legislature  making  judgments  lien 
on  equitable  interest  on  real  estate  is  void. 

Act  of  March  3, 1807,  reserving  lead  mines  in  Indiana  territory  and  author- 
izing President  to  lease  them  for  five  years,  having  been  passed  before  admis- 
sion of  EUnoifl  as  State,  operates  to  reserve  them  as  public  lands  as  against 
lUinois;  nor  is  limitation  to  lease  for  five  years  a  prohihition  against  renewal  or 
soch  otber  disposition  as  Congress  may  see  fit  to  make. 

Cited  in  Hawke  v.  Dcffcbach,  4  Dak.  26,  22  N.  W.  482,  holding  title 
to  mineral  lands  cannot  be  acquired  under  town-site  law. 

Limited  in  Lorrimer  v.  Lewis,  1  Morris,  255^  39  Am.  Deb.  463,  holding 
powcf  to  lease  lead  mines  on  land  in  Iowa,  subject  to  public  entry,  does 
not  reside  in  President. 

Constitiitional  power  of  Congress  "to  dlcpose"  of  territory  of  United  States 
is  absolute  and  foundation  of  territorial  government;  imder  it  Congress  may 
lease  as  well  as  sell  lands  of  Urited  States. 

Approved  in  Downes  v.  Bidwell,  182  U.  S.  268,  290,  45  L.  Ed.  1099, 
1108,  21  Sap.  Ct.  779,  upholding  Foraker  act  providing  for  temporary 
lU— 87 
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civil  government  and  revenues  for  Porto  Rico;  Utah  Power  etc.  Co.  v. 
United  States,  230  Fed.  336,  338,  holding  in  relation  to  unappropriated 
public  lands  of  United  States,  private  rights  cannot  be  acquired  under 
State's  power  of  eminent  domain,  but  only  by  virtue  of  some  act  of  Con- 
gress; tjnited  States  v.  Midway  Northern  Oil  Co.,  216  Fed.  804,  holding 
President  had  no  constitutional  authority  to  withdraw  from  entry  three 
million  acres  of  oil  land  in  California  and  Wyoming  in  aid  of  proposed 
legislation  affecting  use  and  disposition  of  petroleum  deposits  on  public 
domain ;  United  States  v.  Van  Horn,  197  Fed.  615,  holding  parties  taking 
up  lands  after  act  reserving  from  public  lands  right  of  way  for  ditches 
and  canals  held  them  subject  to  such  provision,  and  equity  has  jurisdiction 
in  suit  by  United  States  to  enjoin  interference  with  construction  of  irriga- 
tion canal  over  such  lands ;  United  States  v.  Kempf ,  171  Fed.  1023,  holding 
Congress  has  power  to  punish  unauthorized  cutting  of  timl)er  on  public 
land  and  to  confer  jurisdiction  on  Federal  courts  to  enforce  same;  United 
States  V.  Hanson,  167  Fed.  883,  93  C.  C.  A.  371,  holding  settler  on  unsur- 
ir«7ed  public  lands  has  no  right  which  he  can  oppose  to  the  taking  of  such 
land  for  irrigation  purposes;  Shannon  v.  United  States,  160  Fed.  874, 
88  C.  C.  A.  52,  holding  power  of  Congress  over  public  lands  cannot  be 
restricted  by  State  legislation  in  regard  to  land  within  such  State;  dissent- 
ing opinion  in  United  States  v.  Midwest  Oil  Co.,  236  U.  S.  488,  69  L.  Ed. 
687,  35  Sup.  Ct.  309,  majority  holding  President  has  implied  power  to  make 
temporary  withdrawal  order  in  aid  of  proposed  legislation,  affecting  use 
and  disposition  of  petroleum  deposits  on  public  domain,  and  power  is  not 
limited  by  36  Stats,  at  Large,  847,  c.  421;  dissenting  opinion  in  Kean  v. 
Calumet  Canal  Co.,  190  U.  S.  486,  47  L.  Ed.  1147,  23  Sup.  Ct.  662,  review- 
ing cases  on  power  of  United  States  over  its  lands;  dissenting  opinion  in 
Herald  v.  Board  of  Education,  65  W.  Va.  775,  81  L.  R.  A.  (N.  S.)  588. 
65  S.  E.  107,  majority  holding  board  of  education  cannot  lease  schooUiouse 
lot  for  production  of  gas  and  oil;  Overgaard  v.  Westerberg,  3  Alaska,  173, 
jKansas  City  St.  Ry.  Co.  v.  Board  of  R.  R.  Commrs.,  106  Fed.  356,  and 
Frazee  v.  Spokane  Co.,  29  Wash.  283,  69  Pac.  781,  all  arguendo;  Doe  v. 
Mobile,  9  How.  469,  13  L.  Ed.  220,  holding  legislative  grant  of  land  owned 
by  United  States  requires  no  patent;  Cross  v.  Harrison,  16  How.  194, 
14  L.  Ed.  901,  holding  that  Congress  had  power  to  continue  collection  of 
tonnage  duties  under  civil  government  in  California  as»  the  lawful  exercise 
of  a  belligerent  over  conquered  territory;  Murphy  v.  Ramsey,  114  U.  S. 
45,  29  L.  Ed.  57,  5  Sup.  Ct.  764,  holding  that  Congress  had  constitutional 
power  to  abridge  electoral  tights  of  bigamists  in  Utah  territory;  United 
States  V.  Tichenor,  8  Sawy.  151,  12  Fed.  422,  holding  order  by  a  military 
officer  directing  establishment  of  military  post  on  public  lands,  void ;  Lux  v. 
Haggin,  69  Cal.  340,  10  Pac.  722,  holding  that  United  States  has  absolute 
title  to  its  lands,  and  that  grant  of  its  public  land  carries  rights  to  an 
unnavigable  stream  thereon;  Russell  v.  Lowth,  21  Minn.  169,  170,  18  Am. 
Rep.  391,  392,  holding  Federal  homestead  law  exempting  public  lands 
acquired    thereunder    from  execution,  constitutional;    Thorp  v.  Freed,  1 
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Moot.  681,  in  separate  opinion  holding  that  doctrine  of  prior  riparian 

*  owner  has  no  application  as  against  a  subsequent  riparian  owner  holding 

I  title  from  the  government;  Seymour  v.  Sanders,  3  Dill.  439,  441,  Fed.  Cas. 

I  12,690,  holding  Congress  has  power  to  exempt  from  execution  from  State 

courts  public  lands  granted  by  it  under  homestead  acts;  Van  Brocklin  v. 

Tennessee,  117  U.  S.  168,  29  L.  Ed.  851,  6  Sup.  Ct.  679,  holding  land  sold 

to  the  United  States  and  afterward  sold  by  the  United  States  cannot  be 

sold  for  nonpayment  of  State  taxes  levied  while  held  by  United  States; 

Sorrels  v.  Self,  43  Ark.  453,  holding  land  of  the  United  States  homestead 

nnder  act  of  Congress  not  liable  for  debt  contracted  prior  to  issuance  of 

patent ;  Wood  v.  Pittman,  113  Ala.  212,  20  South.  973,  holding  that  a  State 

cannot  provide  what  shall  evidence  and  constitute  title  as  between  a  pur- 

chaser  and  the  United  States;  V^nsickle  v.  Haines,  7  Nev.  263,  holding 

patentee  of  land,  to  which  United  States  had  absolute  title,  not  deprived  of* 

riparian  rights,  by  appropriation  prior  to  patent. 

Distinguished  in  Silver  Bow  M.  &  M.  Co.  v.  Clark,  5  Mont.  410,  5  Pac. 
573,  holding  that  after  1866,  a  locator  of  mining  claim  acquired  absolute 
title  to  claim  not  to  be  divested  by  subsequent  location  of  town  site  over 
his  claim ;  United  States  v.  New  Bedford  Bridge,  1  Wood.  &  M.  503,  Fed. 
Cas.  15,867,  holding  that  Massachusetts  could  legislate  concerning  her 
navigable  waters  so  far  as  Congress  had  not  done  so;  Norris  v.  Doniphan, 
4  Met.  (Ky.)  431,  holding  Congress  could  not  pass  an  act  void  under  the 
Constitution  and  enforce  it  against  a  seceding  State,  as  against  an  alien 
enemy;  dissenting  opinion  in  South  End  Mining  Co.  v.  Tinney,  22  Nev.  62, 
35  Pac.  104,  holding  that  plaintiff  acquiring  patent  long  after  applying 
and  after  defendant  relocated,  obtained  good  government  title  under 
set  of  1872  and  was  not  estopped  from  asserting  it. 

Construction  of  Federal  statute  exempting  land  acquired  as  home- 
stead from  liability  for  debt  contracted  prior  to  issuing  patent. 
Note,  Ann.  Gas.  1912D,  283. 

Rights  under  grant  or  exception  of  liberty  to  search  for,  work,  and 
dispose  of  minerals.    Note,  17  E.  £.  0.  796. 

Lease  for  years  is  contract  for  possession  and  profits  of  land  for  deter- 
minate period  wltb  recompense  of  rent  which  need  not  be  money;  if  received 
in  kind,  it  is  rent  in  contemplation  of  law. 

Approved  in  State  v.  Evans,  99  Minn.  227,  9  Ann.  Gas.  520,  108  N.  W. 
961,  holding  that  leases  for  purpose  of  developing  mines  and  workmg 
them  do  not  constitute  sales  of  land,  and  statute  authorizing  their  execu- 
tion does  not  violate  Constitution  of  State  prohibiting  sale  of  lands  with- 
out public  auction;  Harvey  Coal  etc.  Co.  v.  Dillon,  59  W.  Va.  611,  616, 
6  L.  £.  A.  (N.  S.)  628,  53  S.  E.  931,  933,  holding  writing  providing  rent 
or  royalty  on  all  coal  mined  and  clause  of  forfeiture  for  noncompliance 
with  covenants  of  lease,  was  lease,  chattel  real,  and  taxable  to  lessee; 
dissenting  opinion  in  Kenunerer  v.  Midland  Oil  &  Drilling  Co.,  229  Fed. 
879|  majority  holding  owner  of  land  who  has  leased  it  for  years  without 
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any  reservation,  can  vest  in  second  leasee  by  snbaeqaent  lease,  right  to 
take  oil  or  gas  from  land;  Raynolds  v.  Hanna,  55  Fed.  800,  holding  agree- 
ment whereby  coal  mine  was  leased  for  royalty,  deSnite  np  to  certain 
amoant,  and  contingent  thereafter,  is  lease;  Pelton  v.  Minah  etc.  Mining 
Co.,  U  Moot.  283,  28  Pac.  311,  holding  contract  to  mine  as  mneh  ore 
as  may  be  desired  for  one  year,  paying  a  percentage  of  net  returns  there- 
for, a  lease;  Coogan  v.  Parker,  2  S.  C.  267,  16  Am.  Bep.  671,  holding  tenant 
deprived  of  possession  by  war  waived  right  to  rescind  by  using  prem- 
ises after  war. 

Mining  lease  as  sale  of  land.     Note,  9  Ann.  Oas.  525. 

Distinction  between  lease  and  license.     Note,  18  L.  R.  A.  493. 

14  Fet.  H0-e98,  S14-633,  10  L.  Ed.  579,  818,  HOLMES  v.  JENNI80N. 

Hateaa  coipos  proceeding  la  proceeding  In  wblch  right  la  litigated  between 
paitiM  m  court  of  Justice  and  1>  a  "suit"  wltLln  meaning  of  JndleUrr  act. 

Approved  in  Ward  v.  Congress  Const.  Co.,  99  Fed.  603,  holding  where 

after  injunction  was  granted  a  motion  to  restrain  third  jrarson  from  vio- 

— —  lating  injunction  was  a  new  suit,  removable  to  Federal  courts  if  groundB 

.^-  existed;  State  v.  Chittenden,  127  Wis.  494,  107  N.  W.  508,  certiorari  is  an 

^^  '        action  under  Rev.  Stats.  1898,  §  2595 ;  State  ex  rel.  Duroer  v.  Huegin,  110 

m^  Wis.  224,  86  N.  W.  1053,  holding  judgment  in  habeas  corpus  is  rea  judicata 

^^  as  to  person  alleged  to  unlawfully  restrain  the  prisoner;  En  parte  Milligan, 

4  Wall.  113,  18  L.  £d.  293,  holding  habeas  corpus  proceeding  a  "cause"  in 

^^  which  questions  could  be  certified  to  the  Supreme  Court;  Kohl  v.  United 

f^  States,  91  U.  S.  375,  2S  L.  Ed.  462,  holding  Circuit  Court  had  jurisdiction 

y^S  over  condemnation  proceedings  as  over  a  "suit";  King  v.  McLean  Asylum, 

W.  64  Fed.  339,  26  L.  R.  A.  788,  21  U.  S.  App.  481,  holding  Circuit  Court  has 

mmi  jurisdiction  over  habeas  corpus  to  release  petitioner  from  illegal  restraint 

^^  by  citizen  of  another  State  as  over  a  suit  between  citizens  of  different 

.^  States;  United  States  v.  Inlots,  3  Bank.  Reg.  61,  26  Fed.  Cas.  487,  holding 

1^  condemnation  proceedings  a  "suit"  within  judiciary  act;  In  re  Reynolds, 

'C  20  Fed.  Caa.  612,  holding  habeas  corpus  a  civil  action  within  act  of  July  2, 

*■  1864,  allowing  parties  to  civil  actions  to  testify;  State  v.  Newell,  13  Mont 

)  305,  34  Pac.  29,  holding  habeas  corpus  proceeding  a  special  proceeding 

in  nature  of  action  under  local  statute  allowing  successful  plaintiff  costs; 

Clark  V.  Sohier,  1  Wood.  &  M.  372,  Fed.  Cas.  2835,  holding  Maine  statute 

allowing  new  trial  within  three  years  after  default  not  repugnant  to  act 

of  1789,  authorizing  new  trial  on  motion  after  verdict ;  Taylor  v.  New  York, 

62  K.  Y.  25,  allowing  setoff  against  a  county;  Bryan  v.  Bates,  12  Allen,  212, 

granting  prisoner  who  had  obtained  a  writ  of  error  from  Supreme  Court 

writ  of  habeas  corpus  so  that  execution  of  judgment  of  lower  court  m^ht 

be  stayed. 

Denied  in  Hammond  v.  People,  32  111.  454,  8S  An.  Dec.  289,  holding 
judgment  on  habeas  corpus  discharging  prisoner  not  reviewable  on  appeal; 
Yarborough  t.  State,  2  Tex.  526,  527,  denying  that  order  remanding  pris- 
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oner  on  habeas  corpus  is  final  judgment  and  refusing  appeal;  McFarland 
T.  Johnson,  27  Tex.  106,  denying  respondent's  right  of  appeal  from  award 
on  habeas  corpus. 

Criticised  in  dissenting  opinion  in  Decatur  v.  Paulding,  14  Pet.  612,  10 
L.  Ed.  617,  majority  holding  that  Supreme  Court  had  jurisdiction  to  review 
order  of  Circuit  Court  refusing  to  mandamus  Secretary  of  Treasury  to  pay 
a  pension. 

Distinguished  in  In  re  Chicago,  64  Fed.  898,  holding  special  assessment 
proceedings  not  a  "suit"  within  meaning  of  judiciary  act;  Upshur  Co.  ▼. 
Rich,  135  U.  S.  474,  34  L.  Ed.  199,  10  Sup.  Ct.  653,  holding  appeal  from 
tax  assessment  not  a  "suit"  removable  from  County  Court  to  Circuit  Court. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  515,  519,  525. 

Constitiitional  amendments  do  not  limit  powers  resenred  by  States  but 
amy  only  to  powers  of  general  government. 

Cited  in  State  v.  Brown  etc.  Mfg.  Co.,  18  R.  I.  20,  17  L.  R.  A.  859,  25 
AtL  248,  holding  statute  requiring  corporations  to  pay  employees  weekly, 
eonstitutional ;  Eilenbecker  v.  District  Court  etc.,  134  U.  S.  34,  33  L.  Ed. 
803,  10  Sup.  Ct.  425,  holding  right  to  jury  trial  under  Constitution  applies 
only  to  Federal  judiciary. 

Judgment  denying  writ  of  habeas  corpus  is  'final  Judgment''  within  mean- 
ing of  tbe  judiciary  act,  and  reviewable  on  writ  of  error  to  Supreme  Court. 

Approved  in  McKercher  v.  Green,  13  Colo.  App.  274,  58  Pac.  407,  holding 
habeas  corpus  decree  is  reviewable  on  writ  of  error;  Miles  v.  State,  73  Tex. 
Cr.  499,  165  S.  W.  570,  holding  accused  may  be  convicted  of  pimping  on 
circumstantial  evidence  alone;  dissenting  opinion  in  Carruth  v.  Taylor, 
8  N.  D.  176,  77  N.  W.  622,  majority  holding  order  in  habeas  corpus  is 
not  appealable  as  final  order  affecting  substantial  right  made  in  special 
proceeding;  In  re  Crow,  60  Wis.  360,  19  N.  W.  717,  holding  discharge  on 
habeas  corpus  final  except  upon  certiorari;  International  Bank  v. 'Jenkins, 
104  111.  150,  holding  judgment  on  demurrer  to  plea  of  statute  of  limitations, 
final  and  appealable;  Atwood  v.  Atwater,  34  Neb.  406,  51  N.  W.  1074,  hold- 
ing error  woyild  lie  on  part  of  State  to  reverse  order  on  habeas  corpus 
discharging  prisoner;  Walton  v.  Gatlin,  Winst.  320,  321,  reviewing  order 
on  writ  of  habeas  corpus  by  certiorari;  dissenting  opinion  in  Randall  v. 
Peckham,  11  R.  I.  607,  majority  allowing  petition  for  rehearing  within  one 
year  after  final  decree;  dissenting  opinion  in  Hanmiond  v.  People,  32  111. 
469,  83  AnL  Dec.  292,  majority  holding  judgment  on  habeas  coipus  dis- 
charging prisoner  reviewable  on  appeal. 

Distinguished  in  Coston  v.  Coston,  25  Md.  505,  507,  holding  appeal  does 
not  lie  from  order  on  writ  of  habeas  corpus,  because  not  a  final  judgment ; 
State  V.  Mace,  5  Md.  348,  holding  Court  of  Common  Pleas  cannot  revise 
judgment  of  justice  of  peace  holding  prisoner  on  writ  of  habeas  corpus; 
Pratt  v.  Fitzhugh,  1  Black,  273,  17  L.  Ed.  207,  discussing  cause  on  habeas 
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corpus,  jurisdictional  amount  not  being  involved;  Kurtz  v.  Moffitt,  115 
U.  S.  496,  29  L.  Ed.  460,  6  Sup.  Ct.  150,  holding  writ  of  habeas  corpus 
not  removable  from  State  court  to  Circuit  Court. 

Opinion  of  Baldwin,  J.,  cited  and  followed  in  Yarborough  v.  State,  2 
Tex.  521,  526,  holding  appeal  does  not  lie  from  State  District  Court  to 
State  Supreme  Court  upon  remanding  prisoner  on  habeas  corpus. 

Denied  in  Walton  v.  Gatlin,  Winst.  320,  321,  holding  that  order  on 
habeas  corpus  is  subject  to  writ  of  review. 

It  is  witbin  police  powers  of  States  to  remove  ftom  their  territory  any 
person  whose  presence  they  deem  injurious  and  to  deter  such  persons  from 
coming  among  them,  and  to  make  crimes  committed  eOLsewhere  punishable  in 
their  courts. 

Approved  in  State  v.  ^Stuart^  194  Mo.  360,  92  S.  W.  883,  upholding  Rev. 
Stats.  1899,  §  2169,  making  it  bigamy  for  anyone  having  living  spouse  to 
marry  again  and  cohabit  with  second  spouse  in  this  State;  License  Cases, 
5  How.  628,  12  L.  Ed.  312,  holding  liquor  laws  constitutional;  People  v. 
Naglee,  1  Cal.  236,  243,  52  Am.  Dec.  815,  821,  holding  State  tax  on  for- 
eigners working  gold  mines  constitutional;  In  re  Stupp,  11  Blatchf.  154, 
Fed^  Cas.  13,562,  surrendering  Prussian  committing  crime  in  Belgium, 
punishable  in  Prussia,  to  Prussian  authorities;  Dorman  v.  State,  34  Ala. 
248,  holding  statute  prohibiting  sale  of  liquor  constitutional;  Ex  parte 
Romanes,  1  Utah,  24,  holding  murderer  from  other  State  could  be  hield  in 
Utah  pending  executive  action  for  extradition;  dissenting  opinion  in  Pas- 
senger Cases,  7  How.  466,  12  L.  Ed.  779,  majority  holding  State  tax  on  pas- 
sengers from  foreign  ships  not  within  police  power  of  States;  dissenting 
opinion  in  Passenger  Cases,  7  How.  525,  526,  528,  529,  12  L.  Ed.  804,  805, 
majority  holding  that  States  cannot  impose  conditions  on  entrance  of 
foreigners  within  their  borders ;  State  v.  Cutshall,  110  N.  C.  556, 16  L.  R.  A. 
135,  15  S.  E.  266,  majority  holding  statute  making  bigamous  marriage 
in  another  State  a  felony  in  North  Carolina,  unconstitutional. 

Distinguished  in  Passenger  Cases,  7  How.  427,  12  L.  Ed.  763,  holding 
State  laws  taxing  passengers  from  foreign  ships  are  regulations  of  com- 
merce, and  unconstitutional;  State  v.  Cutshall,  110  N.  C.  549,  16  L.  B.  A. 
133,  15  S.  E.  264,  holding  statute  making  bigamous  marria^  in  another 
State  a  felony  in  North  Carolina,  unconstitutional. 

Power  to  surrender  fugitives  from  Justice  to  foreign  government  belongs  to 
Federal  government  exclusively,  first,  because  its  exercise  is  surrendered  by 
States  and  forbidden  by  Constitution;  second,  because  its  exercise  by  States 
would  be  incompatible  with  its  exercise  by  government. 

Cited  in  Passenger  Cases,  7  How.  394,  12  L.  Ed.  748,  holding  State  tax 
on  passengers  from  foreign  vessels  an  unconstitutional  interference  with 
exclusive  power  of  Congress  to  regulate  commerce;  United  States  v.  Haun, 
26  Fed.  Cas.  230,  holding  Congress  may  punish  selling  of  slaves  smuggled 
into  the  United  States ;  In  re  Brown^  4  Fed.  Cas.  335,  holding  Georgia 
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exemption  law^  conflicting  with  Federal  bankmptcy  act;  must  yield;  The 
Chasan,  2  Stoity,  466,  Fed.  Cas.  2717,  holding  lien  for  labor  on  foreign 
vessel  cannot  be  extinguished  under  New  York  statute  but  governed  by  a 
general  maritime  law ;  United  States  v.  New  Bedford  Bridge,  1  Wood.  &  M. 
418,  Fed.  Cas.  15,867,  holding  Congress  may  control  navigable  streams 
within  States  for  purposes  of  interstate  commerce;  People  v.  Raymond,  34 
CaL  498,  holding  statute  requiring  contracts  of  passage  for  foreign  ports 
to  be  stamped,  unconstitutional;  People  v.  Curtis,  50  N.  Y.  325,  10  Am. 
Bep.  486,  holding  statute  providing  for  surrender  of  foreign  fugitives 
unconstitutional;  Crow  v.  State,  14  Mo.  306,  holding  act  taxing  merchants 
and  groceries  unconstitutional ;  Webb  v.  Dunn,  18  Fla.  724,  holding  statute 
taxing  vessels  entering  harbor,  whether  receiving  service  or  not,  unconsti- 
tutional; United  States  v.  Rauscher,  119  U.  S.  412,  SO  L.  Ed.  427,  7  Sup. 
Ct.  237,  holding  that  State  cannot  surrender  fugitive  to  foreign  country 
for  crime  not  included  in  extradition  treaty;  dissenting  opinion  in  Ex 
parte  Foss,  102  Cal.  355,  36  Pac.  671,  41  Am.  St  Bep.  186,  25  L.  B.  A.  597; 
majority  holding  that  person  extradited  for  orimd  provided  for  in  treaty 
may  by  comity  be  surrendered  for  offense  not  enumerated;   dissenting 
opinion  in  Passenger  Cases,  7  How.  555,  564,  12  L.  Ed.  816,  820,  majority 
holding  State  tax  on  passengers  from  foreign   vessel,  infringement   of 
power  of  Congress  to  r^ulate  commerce ;  Terlinden  v.  Ames,  184  U.  S.  289, 
46  L.  Ed.  545,  22  Sup.  Ct.  492,  arguendo. 

Distinguished  in  State  v.  Morgan,  2  S.  D.  51,  48  N,  W.  320,  holding  stat- 
ute taxing  commercial  agencies  not  a  regulation  of  commerce;  License 
Cases,  5  How.  625,  12  L.  Ed.  311,  holding  State  laws  regulating  sale  of 
liquors  not  unconstitutional  as  a  regulation  of  commerce. 

Extradition  proceedings.    Note,  112  Am.  St  Bep.  107,  110. 

Suirender  of  fugltiTes  ftom  justice  to  foreign  government  Is  not  inter- 
national oldlgatlon  hut  an  act  of  comity;  in  absence  of  extradition  treaties  It 
is  policy  of  govenunent  neltber  to  surrender  nor  demand  fugitives  from  justice. 

Cited  in  United  States  v.  Watts,  14  Fed.  131,  8  Sawy.  371,  holding 
extradited  fugitive  under  treaty  with  England  will  be  held  only  for  offense 
for  which  extradited;  Ex  parte  McCabe,  46  Fed.  370,  12  L.  B.  A.  593, 
refusing  extradition  of  murderess  under  Mexican  treaty  of  1861. 

Distinguished  in  In  re  Leary,  10  Ben,  206,  Fed.  Cas.  8162,yholding  that 
under  Constitution,  extradition  between  States  of  Union  is  no  longer  matter 
of  comity  but  of  right;  In  re  Sheazle,  1  Wood.  &  M.  68,  Fed.  Cas.  12,734, 
holding  person  guilty  of  piracy  on  British  vessel  may  be  surrendered  to 
England  without  proceedings  provided  for  by  treaty;  State  v.  Buzine,  4 
Harr.  574,  holding  that  a  fugitive  from  justice  from  another  State  may  be 
arrested  and  fteld  pending  a  demand  for  extradition. 

Power  to  surrender  fugitlYes  from  justice  to  foreign  governments,  when- 
ever it  exists  Ues  witb  the  execntlYe. 

Cited  in  In  re  Leary,  10  Ben.  210,  Fed.  Cas.  8162,  holding  Governor's 
extradition  warrant  auffioient  evidence  of  orime  without  proof  of  judge's 
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certificate;  Holden  v.  Joy,  17  W«ll.  243,  21  L.  Ed.  584,  discosaing  treaty- 
making  power  of  United  States  and  holdjiig  Cherokee  treaty  made  under 
President's  power  not  an  act  of  Congress. 

Distinguished  in  In  re  Metzger,  17  Fed.  Gas.  233,  holding  extradition 
can  be  effected  only  through  judiciary  which  determines  whether  there  be 
reasonable  cause;  Morrell  v,  Quarles,  35  Ala,  550,  holding  extradition  of 
fi^tive  from  Alabama  may  be  effected  throi^fa  courts  of  Lenisiana  with- 
out intervention  of  executive  of  either  State. 

Besldnary  powers  of  legislation  are  la  States  and  extend  to  all  peruni  and 
things  wltUn  tbelx  territorial  UmlU. 

Cited  in  United  States  v.  New  Bedford  Bridge,  1  Wood.  &  M.  408,  423, 
428,  429,  Fed.  Cas.  15,867,  holding  State  might  control  commerce  within 
its  boundaries  so  far  as  not  in  conflict  with  acts  of  Congress,  on  interstate 
commerce. 

Wbere  point  is  decided  by  adjudged  cases  w  laid  down  as  settled  In  Iwaks 
of  acknowledged  authority.  Supreme  Oonrt  should  act  npon  It  as  common  law 
unless  some  act  of  Congress  or  local  statute  or  detislon  of  tUs  court  preecrltwe 
another  rule. 

Cited  in  Hatch  v.  Dunn,  11  Tex.  718,  holding  that  applicant  for  lands 
tinder  colonization  laws  need  not  have  wife  and  children;  ia  dissenting 
opinion  in  Snoddy  v.  Cage,  5  Tex.  126,  construing  statute  of  limitations 
%with  reference  to  foreigner  moving  to  State. 

Powers  of  State  legislatures  and  courts  as  to  naturalization.     Note, 
SO  I..  E.  A.  761. 

Miscellaneous.  Cited  in  Hartley  v.  Lapidus  etc.  Co.,  216  Fed.  96,  132 
"^  C.  C.  A:  336,  holding  refusal  of  District  Court  to  permit  filing  of  reply  after 
trial  begins  or  striking  out  reply  without  leave  is  within  sound  discretion 
of  court  and  not  reviewable;  Charlottesville  etc.  Ey.  Co.  v.  Rubin,  107 
Va.  752,  60  S.  E.  102,  affirming  judgment  of  lower  court  where  appellate 
court  is  equally  divided;  United  States  v.  Reindeer,  27  Fed.  Cas.  761,  hold- 
ing that  incideotal  catching  of  mackerel  by  vessel  engaged  in  cod  fishing 
is  not  an  offense  under  acts  of  Congress  where  there  is  no  tnalus  animus; 
Durham  v.  Richmond  etc.  R.  R.  Co.,  113  N.  C.  241,  18  S.  E.  208,  affirming 
ju^ment  of  Jower  court  where  Supreme  Court  was  equally  divided;  State 
v.  Cunningham,  83  Wis.  155,  35  Am.  St.  Eep.  69,  17  L.  R.  A.  172,  53  N.  W. 
59,  construing  legislative  apportionment  statute;  United  States  v.  Burdick, 
1  Dak.  Ter.  142, 143,  46  N.  W.  573,  holding  appeal  lies  from  District  Court 
to  territorial  Supreme  Court  and  thence  to  United  States  Supreme  Court; 
Jones  V.  Van  Zandt,  5  How.  230,  12  Ii.  "Ed.  120,  holding  ordinance  pro- 
hibiting slavery  in  territory  northwest  of  Ohio  not  in  conflict  with  act  of 
February  13,  1893,  allowing  damages  for  harboring  fugitives;  dissenting 
opinion  in  Scott  v,  Jones,  5  How.  331,  12  L.  Ed.  190,  majority  holding 
court  had  no  jurisdiction  to  inquire  into  regularity  of  convention  organ- 
ising State  government  of  Michigan. 
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15  Fet  1-8,  10  It.  fid.  639,  VATXaHAN  ▼.  KOBTHUP. 

An  administrator,  appointed  In  a  State,  cannot  be  sued  In  District  of  Oolnm* 
Ua,  for  assets  lawfully  received  by  him  under  bis  letters  of  administration. 

Approved  in  Ingersoll  v.  Coram,  211  U.  S.  362,  53  L.  Ed.  227„  29  Sup. 
Gt.  92,  judgment  against  ancillary  administrator  in  one  jurisdiction  is  not 
bar  to  suit  by  ancillary  administrator  in  another  jurisdiction ;  Brown '  v. 
Fletcher's  Estate,  210  U.  S.  90,  52  L.  Ed.  971,  28  Sup.  Ct.  702,  executor 
not  bound  by  judgment  against  administrator  with  will  annexed,  appointed 
in  another  State;  Klug  v.  Martinsburg  Power  Co.,  229  Fed.  861,  refusing 
to  permit  foreign  administrator  to  sue  in  absence  of  local  statute  authorize 
ing  such  suit;  Wilson  v.  Hartford  Fire  Ins.  Co.,  164  Fed.  822,  19  L.  R.  A. 
(N.  S.)  553,  90  C.  C.  A.  593,  claim  against  estate  in  hands  of  administrator 
with  will  annexed  in  one  State  is  not  barred  because  such  claim  is  barred 
as  against  estate  in  hands  of  domiciliary  executors;  Courtney  v.  Pradt,  160 
Fed.  563,  87  C.  C.  A.  463,  statute  giving  right  of  attachment  against  non- 
resident held  not  to  confer  right  of  action  against  nonresident  executor; 
Courtney  v.  Pradt,  135  Fed.  820,  foreign  executor  cannot  be  sued  in  State 
other  than  that  wherein  he  was  appointed ;  "Lewis  v.  Parrish,  115  Fed.  287, 
holding  that  executor  carrying  property  into  another  State  is  liable  there, 
personally,  to  account  in  equity  provided  he  acts  as  trustee  under  will; 
Biyan  v.  Curtis,  30  App.  D.  C.  240,  refusing  to  take  jurisdiction  of  suit 
brought  to  decide  whether  foreign  trustee  in  bankruptcy  or  foreign  adminis- 
tratrix was  entitled  to  fund ;  Burton  v.  Williams,  63  Neb.  434,  435,  88  N.  W. 
766,  holding  Comp.  Stats.  1901,  chap.  23,  §  337,  authorizing  suits  by  foreign 
administrators,  does  not  authorize  suits  against  them;  Matter  of  Estate  of 
Crawford,  68  Ohio-  St.  82,  96  Am.  St.  Eep.  648,  67  N.  E.  159,  holding  Ohio 
court  cannot  review  accounts  of  executor  as  to  proi>erty  in  Michigan 
where  executor  has  duly  accounted  to  courts  of  that  State ;  Conley  v.  Hun- 
toon,  37  R.  I.  345,  92  Atl.  866,  after  death  of  party,  action  cannot  be 
prosecuted  or  defended  by  his  personal  representative  appointed  in  State 
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other  tlian  that  of  fonutt ;  dissenting  opinion  in  In  re  Delk's  Estate,  2  Ind. 
Ter.  581,  52  S.  W.  56,  majority  holding  that  act  of  Conp^aa  preserving 
to  courts  of  "civilized  nationa"  jurisdiction  of  cases  where  members 
thereof  were  "sole"  parties  did  not  apply  to  probate  matter  in  which  United 
States  citizen  was  creditor ;  dissenting  opinion  in  Cotrer  t.  Tennessee,  98 
Miss.  854,  ^ijm.  Cm.  1913B,  344,  35  L.  R.  A.  (N.  S.)  333,  54  South.  437, 
majority  holdii^  anit  maintainable  in  Mississippi  on  administrator's  bond 
given  to  Tennessee,  when  administrator  had  removed  fund  to  Uississippl 
and  then  converted  it;  Peale  v.  Phipps,  14  How.  374,  14  L.  Ed.  461,  hold- 
ing United  Statea  Circnit  Conrt  had  no  juriadiction  of  bill  to  compel 
i-eceiver  of  State  court  to  pay  rejected  account;  Byers  v.  UcAuley,  149 
U.  S.  616,  37  L.  Ed.  871,  13  Sup.  Ct.  909,  holding  possession  of  adminis- 
trator cannot  be  disturbed  by  Federal  process;  Mallett  T.  Dexter,  1  Curt. 
179,  181,  Fed".  Cas,  8988,  while  administrator  is  accounting  before  probate 
eoVrt,  he  cannot  be  compelled  to  account  in  Circuit  Coust;  Caldwell  v. 
Harding,  5  Blatcbf.  501,  Fed.  Caa.  2301,  holding  no  action  may  be  main- 
tained against  an  executor  in  a  Stite  where  he  has  not  been  duly  qualified; 
Melius  V.  Thompson,  1  ClifE.  127,  130,  131,  Fed.  Cas.  9405,  reaffirming  rule ; 
Bartlett  v.  Rogers,  3  Sawy.  63,  Fed.  Cas.  1079,  Southwestern  R,  R.  Co.,  v. 
Paulk.'24  Ga.  371,  Satterwhite  v.  Littlefield,  13  Smedcs  &  M.  305,  Boyd  v. 
Lambeth,  24  Miss.  438,  and  Oney  v.  Ferguson,  41  W.  Va.  571,  23  S.  P..  711, 
nil  holding  letters  issned  in  one  State  do  not  authorize  executor  to  maintain 
an  action  in  another;  Pulliam  v.  Pulliam,  10  Fed.  45,  Fed.  Caa.  11,463a, 
holding  power  of  Federal  courts  to  enforce  trusts  of  will  is  unaffected  by 
local  law  limiting  executor's  liability  in  relation  to  property  in  another 
jurisdiction;  In  re  Fole^,  80  Fed.  950,  holding  Federal  courts  will  not  re- 
move probate  proceedings  from  State  court;  Harrison  v.  Mahomer,  14 
Ala.  835,  holding  executor  appointed  in  another  State,  on  recording  tetters, 
IS  entitled  to  sne  here  in  preference  to  one  having  ancillary  letters  on  same 
will  in  a  third  State ;  Lusk  v.  Kimball,  87  Fed.  547,  holding  no  life  can  be 
imparted  to  action  by  foreign  administrator,  mthout  first  taking  out  let- 
ters, by  subsequently  procuring  them ;  Broughwn  v.  Bradley,  34  Ala.  708, 
73  Am.  Dec.  481,  holding  actioq  by  fore^  executor  defeated  by  domestic 
grant  of  administration  to  defendant ;  Gay  v.  Brierfleld  C.  &  I.  Co.,  94  Ala. 
308,  33  Am.  St.  Rep.  126,  16  L.  B.  A.  666,  11  South.  355,  holding  simple 
contract  creditors  may  maintain  bill  in  State  court  to  have  decree  of  fore- 
closure by  Circuit  Court  declared  void  as  to  them;  Greer  v.  Ferguson,  56 
Ark  329,  332, 19  S,  W.  967,  holding  suit  cannot  be  revived  against  executor 
appointed  in  another  State,  though  such  executor  is  authorized  by  statute; 
McGehee  v.  Polk,  24  Ga.  411,  holding  court  will  not  surrender  jurisdiction 
over  person  of  trustee,  and  remit  cestui  que  trusta  to  a  foreign  power; 
Caruthere  v.  Corbin,  38  Qa.  90,  holding  debts  due  by  foreign  executors  havet 
no  priority;  Tnrley  v.  Dreyfus,  33  La.  Ann.  887,  holding  judgment  by  court 
of  sister  State  against  executor  there  and  here,  affirmed  by  our  conrt, 
may  be  niade  the  cause  of  an  action  here;  Keynolds  v.  McMuIlcn,  55  Mich. 
675,  585,  64  Am.  Rep.  391,  397,  22  K.  W.  44,  50,  holding  comity  in  the  rec- 
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ognition  of  a  foreign  administrator  is  determinable  by  statute  or  by  usage  as 
evidenced  by  judicial  decisions ;  Gk>odall  v.  Marshall;  14  N.  H.  169,  it  seems 
that  allowance  of  claim  in  one  State  is  no  bar  to  its  allowance  in  the 
ancillaiy  administration;  Taylor  v.  Barron,  35  N.  H.  495,  holding  there 
is  no  l^al  privity  between  administrators  appointed  in  different  States; 
Banta  v.  Moore,  15  N.  J.  £q.  101,  holding  administration  could  rightfuHy 
be  granted  in  both  States,  as  intestate  left  assets  in  both ;  Olney  v.  Angell, 
5  R.  I.  204,  73  Am.  Dec.  65,  holding  in  5rder  that  will  proved  in  another 
State  be  allowed  to  operate  upon  personal  property  here,  it  must  be  filed 
and  recorded ;  First  Nat.  Bank  v.  Lewis,  12  Utah,  94,  41  Pac.  714,  holding 
judgment  in  an  action  brought  on  an  Idaho  judgment,  charging  executors 
duly  qualified  under  laws  of  Utah,  as  executors  de  son  tort,  is  not  binding 
on  the  estate  here ;  Fugate  v.  Moore,  86  Va.  1049,  19  Am.  St.  Rep.  929, 
II  S.  E.  1064,  holding  that  foreign  executor  may  be  sued  here,  only  when 
be  brings  assets  into  this  State ;  dissenting  opiniqh  in  Crumlish  ▼.  Shenan- 
doah Valley  R.  R.  Co.,  40  W.  Va.  650,  22  S.  E.  99,  majority  reaffirming 
nde;  Taylor  v.  Benham,  5  How.  262, 12  L.  Ed.  144,  and  Lawrence  v.  Nelson, 
143  U.  S.  222,  36  L.  Ed.  134,  12  Sup.  Ct.  442,  arguendo. 

Distinguished  in  Moore  v.  Kraft,  179  Fed.  686, 103  C.  C.  A.  231,  adminis- 
trator who  has  recovered  judgment  may  sue  on  same  in  any  State  where 
debtor  can  be  found;  Benker  v.  Meyer,  154  Fed.  291,  83  C.  C.  A.  270,  foreign 
administrator  held  bound  by  judgment  where  he  appeared  in  court  to  prose- 
cute appeal  therefrom  j  Moore  v.  Petty,  135  Fed.  673,  68  C.^C.  A.  306,  an 
executor  may  sue  in  courts  of  State  other  than  that  of  appointment  to 
recover  from  agents  employed  by  him  the  proceeds  of  sale  of  realty  belong- 
ing to  decedent's  estate ;  Johns  v.  Herbert,  2  App.  D.  C.  496,  executor  may 
be  sued  outside  of  jurisdiction  in  his  capacity  of  trustee  of  legacy ;  Cutrer 
T.  Tennessee,  98  Miss.  849,  852,  Ann.  Oaa.  1913B,  344,  35  L.  B.  A.  (N.  S.) 
333,  54  South.  436,  437,  suit  maintainable  in  Mississippi  on  administrator's 
bond  given  to  Tennessee,  where  administrator  had  removed  fund  to  Missis- 
sippi and  there  converted  it ;  Dow  v.  Lillie,  26  N.  D.  530,  L.  R.  A.  1915D, 
754,  144  N.  W.  1088,  domiciliary  administrator  appointed  in  Iowa  held 
entitled  to  order  directing  ancillary  administrator  to  sell  lands  and  trans- 
mit proceeds  for  payment  of  debts;  United  States  v.  Railroad  Co.,  11 
Blatchf .  390,  Fed.  Cas.  16,598,  holding,  under  statute,  writs  may  be  served 
upon  personal  representatives,  nonresidents  of  the  district  where  suit  is 
commenced;  Newberry  v.  Robinson,  36  Fed.  842,  holding  administratrix, 
having  recovered  judgment,  may  sue  out  of  the  State ;  The  Willamette  Val- 
ley, 62  Fed.  302,  303,  holding  Federal  court  could  enforce  maritime  lien 
upon  vessel  in  possession  of  receiver  appointed  by  State  court;  Rogers  v. 
Wheeler,  43  N.  T.  604,  holding  trustees,  having  foreclosed  mortgage  and 
received  deed,  while  operating  road  are  regarded  as  owners,  and  so  liable; 
Leach  v.  Buckner,  19  W.  Va.  44,  holding  bill  may  be  filed  to  surchaige  and 
falsify  account  of  administrator  settled  in  another  State. 

Liability  of  administrator  or  executor  in  a  foreign  jorisdiction  for 
projierty  of  decedent.    Note,  32  Am.  Dec.  633. 
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Ancillary  administration.    Note,  35  Am.  Dec.  485. 

Extraterritorial  effect  of  grant  of  administration.    Note,  2  E.  B.  0. 
77. 

Foreign  judgments  against  an  executor  or  administrator.    Note,  27 
L.  B.  A.  102,  103,  107,  108. 

Sale  of  realty  in  State  other  than  decedent's  domicile  to  pay  debts. 

Note,  L.  R.  A.  1915D,  761.  ^ 

\       ' 
Debts  due  from  government  are  not  local  assets  In  District  of  Colmnbla, 

but  assets  nnder  the  original  administration. 

Approved  in  United  States  v.  Borcherling,  185  U.  S.  233,  46  L.  Ed.  889, 
22  Sup.  Ct.  611,  following  rule;  Orinoco  Iron  Co.  v.  Metzel,  230  Fed. 
46,  courts  of  District  of  Columbia  held  to  have  no  jurisdiction  as  against 
bankruptcy  court  of  another  district  over  fund  paid  into  United  States 
treasury  for  benefit  of  bankrupt;  United  States  v.  Tyndale,  116  Fed.  826, 
holding  unclaimed  assets  of  decedent  which  are  in  registry  of  Federal 
District  Court  may  be  administered  in  any  county  in  the  district;  In  re 
Estate  of  Coit,  3  App.  D.  C.  251,  claim  against  government  does  not  furnish 
foundation  for  local  administration  in  district;  United  States  v.  Wyman, 
2  Mackey  (D.  C),  372,  395,  administrator  appointed  by  Orphans'  Court  of 
district  for  local  assets  of  nonresident  decedent  is  entitled  to  receive 
moneys  from  treasury  of  United  States;  United  States  v.  United  States 
Fidelity  etc.  Co.,  80  Vt.  92,  66  Atl.  811,  courts  of  Vermont  held  to  have 
jurisdiction  over  action  on  bond  of  contractor  with  government  for  mate- 
rials furnished  in  that  State;  Wyman  v.  Halstead,  109  U.  S.  656,  657,  27 
L.  Ed.  1069,  1070,  3  Sup.  Ct.  418,  419,  holding  treasurer  of  United  States 
cannot  be  compelled  by  mandamus  to  pay  administrator,  appointed  in  Dis- 
trict of  Columbia  of  an  inhabitant  of  one  of  the  States,  amount  of  a  draft 
payable  to  the  intestate  at  the  treasury,  out  of  an  appropriation  made  by 
Congress,  and  held  by  such  administrator;  Davis  v.  Chapman,  83  Va.  72, 
5  Am.  St.  Rep.  255,  1  S.  E.  476,  holding  administrator  of  creditor  of  United 
States  can  receive  payment  wherever  the  government  chooses  to  pay; 
Mackey  v.  Coxe,  18  How.  105,  15  L.  Ed.  301,  arguendo. 

Distinguished  in  Jones  v.  Rutherford,  26  App.  D.  C.  121,  enforcing  lien 
upon  check  issued  by  United  States  in  settlement  of  claim;  Roberts  v. 
Consaul,  24  App.  D.  C.  560,  where  appropriation  has~been  made  by  Con- 
gress to  pay  finding  by  Court  of  Claims,  fund  has  locality  in  district. 

Administrator  Is  accountable  to  proper  tribunal  of  government  from  whose 
laws  he  derives  his  authority,  not  to  those  of  another  State. 

Approved  in  Magruder  v.  Drury,  235  U.  S.  117,  59  L.  Ed.  156,  39^  Sup. 
Ct.  77,  expenses  of  administration  in  State  court  must  be  credited  to  trus- 
tees appointed  to  perform  trusts  of  will  by  District  of  Columbia  court; 
Jordan  v.  Taylor,  98  Fed.  646,  holding  where  estate  is  in  probate  in  State 
court  Federal  court  will  not  entertain  bill  in  equity  by  cestui  que  trust 
of  trust  fund  which  is  the  residuary  estate  to  set  aside  executor's  sale; 
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Schartz  ▼.  Crcrhardt,  44  Or.  428,  75  Pae.  699,  trostee  appointed  by  foreign 
court  cannot  be  required  to  account  for  trust  property  by  court  of  another 
jurisdiction;  dissenting  opinion  in  In  re  Delk's  Estate,  2'Ind.  Ter.  509,  52 
S.  W.  56,  majority  holding  26  Stat.  81,  relative  to  jurisdiction  of  courts  of 
Five  Nations,  does  not  prohibit  jurisdiction  to  United  States  courts  where 
United  States  citizens  are  creditors  or  distributees ;  United  States  v.  Ilailey, 
2  Idaho,  30,  3  Pac.  264,  holding  local  probate  laws  bind  the  United  States 
the  same  as  any  other  litigant ;  Fay  v.  Haven,  3  Met.  115,  holding  foreign 
executor  taking  administration  here  is  not  bound  to  pay  debts  due  testator's 
creditors  here ;  JenkiilS'  v.  Lester,  131  Mass.  357,  holding  trust,  created  by 
judicial  decree  of  foreign  court,  is  not  enforceable  in  this  State,  although 
trustee  resides  here;  Woodruff  v.  Young,  43  Mich.  551,  6  N.  W.  86,  where 
certain  tribunals  have  acquired  jurisdiction  over  an  estate,  cow^s  of  other 
States  cannot  interfere;  Normand  v.  Grognard,  17  N.  J.  Eq.  427,  holding 
each  administrator  must  account  to  tribunal  appointing  him;  Leigh  y. 
Green,  62  Neb.  354,  89  Am.  8t.  Rep.  760,  86  N.  W.  1097,  arguendo. 

15  Pet.  9-17,  10  Ii.  fid.  642,  aAINBS  T.  KELP, 

When  roles  of  Supreme  Court  for  practice  in  equity  of  Circuit  Courts  are 
silent,  practice  of  Higb  Court  of  Chalicery  in  England  controls. 

ated  in  United  States  v.  Parrott,  MoAll.  457,  Fed.  Cas.  15,999,  Gold- 
smith Y.  Gilliland,  10  Sand.  609,  22  Fed.  866,  Cook  v.  Cook,  34  Fed.  252, 
and  Burt  v.  Keyes,  1  Flipp.  70,  Fed.  Cas.  2212,  all  holding  that  equity) 
practice  of  Circuit  Court  cannot  be  controlled  by  practice  of  State  courts; 
Northwestern  etc.  Ins.  Co.  v.  Keith,  77  Fed.  375,  40  U.  S.  App.  706,  hold- 
ing Circuit  Court  Ynust  follow  rules  in  equity  promulgated  by  the  Supreme 
Court;  Stevens  v.  Baker,  1  Wash.  Ter.  320,  holding,  in  the  absence  of  a 
local  equity  system,  rules  of  Supreme  Court  of  United  States  are  binding 
on  territorial  courts ;  dissenting  opinion  in  Barber  v.  Barber,  21  How.  604, 
if  L.  Ed.  238,  majority  holding  wife  could  in  equity  recover  alimony  de- 
creed in  State  court,  party  having  removed  to  another  State;  Waring  v. 
Clarke,  5  How.  475,  12  L.  Ed.  242,  arguendo. 

Rules  of  court.    Note,  41  Am.  8t  Bep.  642. 

Supreme  Court  cannot  compel  Circuit  Court  for  Louisiana  to  proceed  ac- 
cotding  to  establiflhed  mles  in  cbancery  cases,  but  it  may  reverse  all  causes 
appealed  from  that  court,  where  equity  procedure  has  been  denied  to  litigants 
in  proper  case. 

Approved  in  United  States  v.  Barber  Lumber  Co.,  169  Fed.  187,  govern- 
ment is  bound  to  comply  with  equity  rule  r^ulating  time  for  filing  of 
pleadings. 

Adoption  by  Federal  courts  of  remedies  created  by  State  statutes. 

Note,  18  L.  R.  A.  266. 
Evidence  to  establish  lost  or  destroyed  wills.    Note,  38  L.  B.  A.  445, 
451. 
Miscellaneous.    Cited  in  Dairs  v.  Gaines,  104  U.  S.  406,  26  L.  Ed.  764. 
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16  Pet.  18-20,  10  L.  Ed.  645,  OOON8  V.  OATJiAOKBB. 

Under  twenty-fifth  section  of  Jodidazy  Aet»  it  unt  ■  ppwr,  «lllMr  In  XmtmM 

or  by  necessary  Intendment,  that'  one,  of  questions  mentioned  therein  was  de- 
cided, and  against  right  claimed. 

Approved  in  Doe  v.  Eslava,*  9  How.  444,  13  L.  Ed.  209,  applying  rale  in 
ejectment  where  controversy  was  over  congressional  confirmation  of  title; 
Scott  -V.  Jones,  5  How.  376,  12  L.  Ed.  197,  holding  objection  to  validity  of 
statute,  that  legislature  was  not  competent,  is  not  within  the  cases  enu- 
merated by  the  twenty-fifth  section;  Smith  v.  Huntei^7  How.  743,  12  L.  Ed. 
896,  holding  decision  of  State  court  dismissing  bill  alleging  school  tax  upon 
complainant's  land  was  contrary  ^o  State  law,  not  reviewable  by  Supreme 
Court  of  United  States;  Henderson  v.  Merchants'  Mutual  Ins.  Co.,  25  La. 
Ann.  347,  holding  judgment  of  State  court  declaring  act  of  Congress  inap- 
plicable to  the  case  is  reviewable  by  Federal  court. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court  to 
obtain  review  in  Federal  Supreme  Court.    Note,  68  L.  B.  A.  54. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  63  L.  R.  A.  472, 474. 


15  Pet.  21-89,  10  L.  Ed.  646,  BCAYBXJBBT  T.  BBIEN. 
Dower  is  a  legal  fight. 

Cited  in  Potier  v.  Barclay,  15  Ala.  451,  where  right  of  dower  is  con- 
summated, it  is  imperative  upon  the  court  to  allot  it ;  Stilson  v.  Stilson,  46 
Conn.\  19,  holding  oourts  of  equity  in  question  of  dower  follow  rules  of 
law  courts. 

Dower,  by  common  law,  does  not  attach  to  an  eaulty  of  redemption. 
Approved  in  Harris  v.  Powers,  129  Ga.  78,  12  Ann.  Gas.  475,  58  S.  IB. 
1040,  applying  rule  where  owner  of  land  made  deed  to  secure  indebtedness, 
and  took  bond  for  reconveyance  upon  payment  of  debt. 

Assignment  of  dower.    Note,  39  Am.  8t.  Bep.  25. 

Right  of  dower  in  equity  of  redemption.    Note,  12  Ann.  Gas.  485. 

Priority  as  between  purchase-money  mortgage  and  other  lien  or  claim. 
Note,  Ann.  Gas.  1916G,  946,  949. 

Dower  in  land  subject  to  purchase-money  mortgage  or  lien.    Note, 
52  L.  B.  A.  (N.  8.)  542. 

Dower  does  not  attach  upon  a  momentary  seisin,  where  husband  mortgages 
back  land,  at  the  same  time  it  is  conveyed  to  him. 

Approved  in  Roller  v.  Caruthers,  5  App.  D.  C.  374,  were  transitory  seisin 
jn  judgment  debtor  for  purpose  of  conveying  title  does  not  allow  judgment 
lien  to  attach;  Blcvins  v.  Rogers,  32  Ark.  260,  holding  no  new  lien  was 
created,  there  was  merely  a  transfer  of  the  original  lien;  Lassen  y.  yance. 
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8  Gal.  274^  68  Am.  Dec.  323,  where  husband  borrowed  money  to  buy  land, 
and  executed  mortgage,  at  the  same  time  taking  conveyance  to  himself, 
held,  he  had  no  homestead  right  against  mortgage ;  Van  Loben  Sels  v.  Bun- 
nell, 120  Cal.  683,  63  Pac.  267,  holding  vendor's  lien  has  priority  over  mort- 
pige  to  raise  purchase  money;  McMahon  v.  Russell,  17  Fla.  702,  holding 
wife's  joining  in  mortgage  affects  her  dower  right  only  as  to  the«  mortgage 
debt;  Nottingham  v.  Calvert,  1  Ind.  529,  McClure  v.  Harris,  12  B.  Mon. 
266,  Young  v.  Tarbell,  37  Me.  514,  and  Rawlings  v.  Lowndes,  34  Md.  644, 
all  holding  where  husband  immediately  gave  purchase-money  mortgage,  wife 
was  entitled  to  dower,  under  the  statute,  in  the  equity  of  redemption; 
Ahem  v.  White,  39  Md.  419,  holding  mortgage  executed  simultaneously 
with  deed  has  priority  over  existing  judgment  against  vendee;  Hazleton  v. 
Lesure,  9  Allen,  26,  where  life  estate  was  conveyed  to  debtor,  so  he  might 
execute  new  mortgage  to  pay  oft  first,  and  he  immediately  reconveys  it, 
attaching  creditor  cannot  avail  himself  of  such  instantaneous  seisin ;  Brown 
V.  Phillips,  40  Mich.'  270,  holding  that  purchase-money  mortgage  cannot 
attach  to  anything  which  purchaser  did  not  own  at  the  time. 

Distinguished  in  Heuisler  v.  Nickum,  38  Md.  277,  holding  prior  judgment 
against  vendee  had  preference  over  the  mortgage,  it  not  being  given  until 
three  days  had  elapsed;  Bridges  v.  Cooper,  98  Tenn.  390,  39  S.  W.  722, 
holding  mortgage  lost  priority  whore  release  and  cbnveyance  were  not 
simnltaneouB. 

Admissibility  of  parol  evidence  to  show  that  instrument  was  executed 
on  day  other  than  that  on  which  it  bears  date.  Note,  Ann.  Gas. 
1913A,  496. 

Time  of  delivery  of  deed  may  be  proved  by  paroL 
Cited  in  Pascault  v.  Cochran,  34  Fed.  362,  holding  it  might  be  shown  that 
the  deed  and  both  mortgages  were  delivered  simultaneously;  Cook  v. 
Knowles,  38  Mich.  319,  reaffirming  rule;  Summers  v.  Dame,  31  Gratt.  804, 
holding  parol  evidence  competent  to  prove  the  consideration  of  deed;  Fon- 
taine V.  'Boatman's  Sav.  Inst.,  57  Mo.  559,  arguendo. 

15  Pet.  40-61,   10  L.  Ed.  663»   HOUSEMAN  T.   THE   8CH00NEB  KOBTH 
CABOIJNA. 

Master  may  compromise  or  refer  Question  of  salvage,  where  lie  cannot  con- 
salt  his  owners  without  ^Injurioas  delay,  hut  his  conduct  will  he  closely  scru- 
tinized; hlB  contracts,  to  hind  owner,  must  he  sbown  to  have  heen  such  as  dis- 
creet owner  would  have  made  in  similar  circumstances. 

Cited  in  The  Clotilda  and  Cargo,  1  Hask.  424,  Fed.  Cas.  2903,  holding 
agreement  entered  into  under  mutual  mistake  should  be  disregarded  by 
court  in  awarding  salvage;  Acosta  v.  The  Halcyon,  1  Fed.  Cas.  60,  holding 
salvor  agent  for  the  property  cannot  be  allowed  salvage ;  Peck  v.  Nashville 
etc.  Fire  Ins.  Co.,  6  La.  Ann.  150,  holding  power  of  master  to  sell  vessel 
damaged  at  sea  ia  limited  to  eases  of  extreme  necessity;  The  Elfrida,  172 
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U.  S.  193,  48  L.  Ed.  415»  19  Sup.  Ct.  148,  refusing  to  set  aside  salvage  con- 
tract because  compensation  was  excessive. 

If  salvors  collade  with  master  to  defraud  owners,  by  means  of  arbitra- 
tion, they  forfeit  all  their  rights,  and  court  of  admiralty  has  Jurisdiction  to 

reach  and  restore  property. 

.  

Approved  in  United  States  v.  Moi^an,  99  Fed.  573,  holding  Circuit  Conrt 
has  jurisdiction  of  claim  against  United  States  for  salvage  in  sum  of  ten 
thousand  dollars ;  Church  v.  Seventeen  Hundred  and  Twelve  Dollars,  5  Fed. 
Cas.  673,  674,  holding  money  paid  to  prevent  a  sale  of  property  liable  to  be 
proceeded  against  for  salvage  may  be  treated  as  proceeds,  and  proceeded 
against  on  libel  for  "collusive  spoliation." 

Agent  of  absent  owners  may  libel  in  his  own  name,  as  agent,  or  in  name 
of  his  principal;  power  of  attorney  given  subsequently  to  libel  is  sufficient  rati- 
fication. 

Approved  in  The  Habil,  100  Fed.  124,  holding  consignee  of  cargo  may 
maintain  action  in  admiralty  against  vessel  for  injury  to  his  interest;  Mc- 
Kinlay  v.  Morrish,  21  How.  355,  16  L.  Ed.  104,  and  The  Vaughan  and  Tele- 
graph, 14  Wall.  266,  20  L.  Ed.  808,  both  holding  consignee  may  sue  in 
admiralty  either  in  his  own  name,  as  agent,  or  in  the  name  of  his  principal ; 
The  Blackwall,  10  Wall.  11,  19  L.  Ed.  874,  holding  libel  for  salvage  may 
be  filed  in  name  of  master  and  owners,  although  master  has  no  claim  in 
his  own  behalf;  The  Thames,  14  Wall.  109,  20  L.  Ed.  807,  The  Thames,  7 
Blatchf.  229,  Fed.  Cas.  13,859,  and  The  Director,  13  Sawy.  185,  34  Fed.  66, 
all  holding  indorsee  of  bill  of  lading  may  libel  vessel  for  failure  to  deliver 
goods ;  The  Una,  5  Ben.  199,  Fed.  Cas.  14,331,  holding  master  can  maintain 
action  in  his  own  name  for  damages  by  collision;  The  Tillie,  13  Blatchf. 
616,  Fed.  Cas.  14,049,  holding  husband  of  owner  could  maintain  suit  for 
damages  in  collision;  In  re  Stover,  1  Curt.  203,  Fed.  Cas.  13,507,  holding 
third  person  defending  suit  in  admiralty  in  behalf  of  absent  party  is  per- 
sonally liable  for  fees  for  services  rendered  at  his  request. 

An  amendment  in  'an  appellate  court  cannot  introduce  a  new  subject  of 
litigation.  _ 

Approved  in  The  Cerea,  149  Fed.  926,  substitution  of  new  owner  as 
claimant  of  libeled  vessel,  which  has  been  released  on  stipulation,  is  not 
bringing  in  of  new  party,  and  may  be  allowed  without  notice  to  the  surety 
on  the  stipulation;  The  Oregon,  158  U.  S.  207,  89  L.  Ed.  952,  15  Sup.  Ct. 
813,  holding  obligors  in  stipulation  given  for  release  of  vessel  are  not 
responsible  to  parties  intervening  after  the  release;  The  John  Jay,  3 
Blatchf.  69,  Fed.  Cas.  7352,  refusing  to  permit  libel  to  foreclose  mortgage 
to  be  amended  so  as  to  convert  suit  into  action  to  recover  possession  of  the 
vessel. 

Distinguished  in  The  Charles  Morgan,  115  U.  S.  76,  29  L.  Ed.  818,  6  Sup. 
Ct.  1175,  holding,  on  appeal  in  admiralty,  amendments  to  libel|  enlarging 
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elflimsy  may  be  permitted;  The  Beaoonsfield,  158  U.  S.  311,  89  L.  Ed.  996, 
15  Sup.  Ct.  863iy  holding,  so  long  as  the  cause  of  aetion  remains  practically 
the  same,  substitution  of  real  party  in  interest  for  a  nominal  party  will 
Dot  avoid  the  stipulation;  United  States  v.  Three  Hundred  and  Ninety-six 
Barrels  of  Distilled  Spirits,  28  Fed.  Cas.  126,  holding  informations  filed 
by  United  States  attorneys  are  amendable  even  after  pleas  filed  and  in 
substance. 

Valuation  of  property  in  a  stipulation  Is  binding  In  the  appellate  court. 
Cited  in  The  D.  B.  Martin,  91  U.  S.  366,  23  L.  Ed.  440,  holding  party 
having  failed  to  appeal  from  decree  of  District  Court  is  concluded  by  the 
amount  found  there  in  his  favor;  The  Wanata,  95  U.  S.  611,  24  L.  Ed.  464, 
treating  an  appeal  bond  as  an  admiralty  stipulation;  United  States  v. 
AJnes,  99  U.  S.  42,  25  L.  Ed.  800,  holding  decision  of  District  or  Circuit 
Court  determining  whether  a  case  is  made  for  the  recall  of  property  de- 
livered upon  bond,  cannot  be  reviewed  in  Supreme  Court;  The  Quickstep, 
.2  Biss,  292,  Fed.  Cas.  11,509,  where  court  found  both  parties  in  collision 
at  fault,  and  respondent  only  appealed^  held  libelant  was  bound  by  decree 
as  to  the  fault  on  his  part. 

Court  of  Admiralty  has  exduslTe  Jurisdiction  of  question  of  salvage. 

Approved  in  Simmons  v.  Steamship  Jefferson,  215  U.  S.  137,  17  Ann. 
Gas.  907,  54  L.  Ed.  128,  30  Sup.  Ct.  64,  Court  of  Admiralty  has  jurisdiction 
of  libel  for  services  rendered  by 'tugs  in  subduing  fire  communicating 
from  shore  to  vessel  in  diydock.  ^ 

Right  of  consignee  to  sue  carrier.    Note,  86  L.  B.  A.  69. 

A.ction  in  rem  against  proceeds  of  private  sale  of  property  against 
which  such  an  action  would  lie^    Note,  2  B.  B.  0.  69. 

Miscellaneous.  Cited  in  Braithwaite  v.  Jordan,  5  N.  D.  209,  224,  81 
L.  R.  A.  245,  260,  66  N.  W.  704,  710,  to  point  that  same, admiralty  juris- 
diction is  vested  in  territorial  District  Courts  as  in  Federal  District  Courts. 

15  Pet.  52-92,  10  L.  Ed.  668,  MITCHELL  ▼.  X7NITED  STATES. 

On  appeal  ftom  decree  by  which  Supreme  Court  mandate  was  construed 
and  applied,  latter  will  examine  the  mandate  and  proceedings  upon  which  It 
was  fouided,  and  determine  whether  It  has  b^en  correctly  construed. 

Cited  in  United  States  v.  Fossatt,  21  How.  449,  16  L.  Ed.  187,  holding 
no  appeal  will  lie  from  an  order  of  court  below,  not  final;  United  States 
V.  Folsom,  7  Sawy.  609,  Fed.  Cas.  16,127,  holding  decree  final,  although 
some  proceedings  subsequent  to  the  mandates  were  required  to  be  done; 
Metcalf  V.  Watertown,  68  Fed.  861,  34  U.  S.  App.  107,  where  decree  in 
a  case,  upon  mandate  of  an  appellate  court,  determines  questions  not 
covered  thereby,  it  is  subject  to  review  by  appellate  court;  Roberts  v. 
Haggart,  4  Dak.  212,  29  N.  W.  657,  holding  court  cannot  at  subsequent 
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term  entertain  an  application  for  a  rehearing;  Bank  of  United  Statea^  ▼. 
Moss,  6  How.  40,  12  L.  Ed.  835,  holding  court  could  not  strike  out  the 
judgment  at  the  next  term,  on  the  gpround  of  supposed  want  of  jurisdiction. 

Claim  to  the  land  up  to  the  walls  of  fort  of  8t.  Marks,  and  to  the  land 
covered  hy  the  fort  rejected.  ^ 

Cited  in  Le  Roy  v.  Dunkerly,  54  Cal.  456,  457,  holding  legal  title  to 
tide-lands,  not  reserved  for  military  purposes,  passed  to  California  upon 
her  admission;  United  States  v.  Santa  Fe,  165  U.  S.  708,  41  L.  Ed.  886, 
17  Sup.  Ct.  484  and  Hart  v.  Burnett,  15  Cal.  543,  both  arguendo. 

Distinguished  in  Jopling  v.  Chachere  et  al.,  107  La.  528,  32  South.  245, 
holding  confirmation  by  old  board  of  commissioners  for  western  district 
of  New  Orleans,  under  congressional  act  of  1807,  of  claim  based  on  occu- 
pancy and  settlement,  followed  by  congressional  confirmation,  operate 
as  grant  and  land  was  subject  to  State  taxation  from  date  of  confirmation; 
dissenting  opinion  in  Dent  v.  Siegerson,  29  Mo.  520;  discussjng  title  to 
commons  of  village  of  Carondelet. 

Executor  has  no  power  to  assign  a  military  certificate  for  lands,  unless 
given  to  him  by  will,  and  purchaser  of  such  title  has  constructive  notice  of  wllL 

Cited  in  Ball  v.  Tompkins,  41  Fed.  491,  holding  executors  had  posses- 
sion as  trustees,  as  executors  they  had  no  right  to  possession  of  the  realty; 
United  States  v.  San  Pedro  &  Canon  del  Agua  Co.,  4  N.  M.  289,  17  Pac. 
401,  holding  corporation  took  with  constructive  notice  of  all  the  facts. 

Cited  in  Trulock  v.  Taylor,  26  Ark.  62,  holding  that  an  equitable  title, 
in  an  action  on  a  United  States  land  patent,  can  be  pleaded  in  a  State 
court;  Bisson  v.  Curry,  35  Iowa,  78,  holding  that  validity  of  a  patent 
may  be  questioned;  Houck  v.  Kelsey,  17  Kan.  336,  holding  that  no  one 
without  a  prior  equitable  right  can^  question  the  rights  of  a  pre-emptor; 
Kittridge  v.  Breaud,  4  Rob.  (La.)  83,  39  Am.  Dec.  516,.  and  McGill  v. 
McGill,  4  La.  Ann.  266,  both  holding  patent  will  inure  to  the  benefit  of 
the  party  entitfed  to  recover  the  land;  Cook  v.  Carroll,  6  Md.  112,  hold- 
ing fraud  in  obtaining  a  patent  cannot  be  iuqtflred  into  in  court  of  law; 
Todd  V.  Fisher,  26  Tex.  242,  and  Bryan  v.  Shirley,  53  Tex.  452,  both  hold- 
ing patent  issued  authoritatively,  can  be  impeached  by  party  with  equi- 
table interest  in  land  patented;  Parkinson  v.  Bracken,  1  Pinn.  181,  39 
Am.  Dec.  298,  holding  if  defendant  has  an  equitable  title  superior  to  that 
of  patentee,  he  must  resort  fc  equity;  Lamont  v.  Stimson,  3  Wis.  555, 
62  Am.  Dec.  701,  holding  Court  of  Chancery  can  go  behind  patent;  Doo 
v.  Eslava,  9  How.  447,  13  L.  Ed.  210,  arguendo.  .^ 

Distinguished  in  Robinson  v.  Jones,  31  Neb.  30,  47  N.  W.  482,  holding 
public  land  cannot  be  pre-empted  in  trust  for  another. 

Where  parties  are  of  tender  age  and  in  ignorance  of  their  rights  respecting 
lands,  the  statute  does  not  run. 

Cited  in  Campbell  v.  Long,  29  Iowa,  397,  holding  that  ignorance  of  a 
right  does  not  prevent  the  operation  of  the  statute  of  limitations. 
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Xsad  ■wtfianti  iirior  to  patent,  conveys  only  an  eqnitable  interest. 
CStod  in  Walker  y.  Daly,  80  Wis.  227,  49  N.  W.  813,  holding  that  cer- 
tifieates  of  location  being  hereditaments,  replevin  could  not  have  been 
maintained  therefor. 

16  Pet.  9^-114,  10  I*.  Ed.  672,  BKX7BH  T.  WABE. 

An  equitable  right,  as  claim  of  fraud  in  assignment  of  certificate  of  public 
landB^  originating  before  date  of  patent,  may  be  examined  in  court  of  equity. 

Patent  as  evidence  of  title.    Note,  12  Am.  Dec  567. 

Land  patents  issued  to  decedent  or  to  heirs  of  decedent.    Note,  83 
Am.  Dec  470. 

Purchaser  is  not  entitled  to  protection  as  bona  fide  purchaser,  uxiless  he 
looks  to  every  part  of  title  he  is  purchasing,  neglecting  no  source  of  informa- 
tion respecting  it  which  common  prudence  would  suggest. 

Approved  in  Ochoa  v.  Hernandez  y  Morales,  230  U.  S.  164,  57  L.  Ed.  1439, 
33  Sup.  Ct.  1033,  persons  accepting  deed  charged  with  notice  of  want  of 
authority  in  military  Governor  of  Porto  Rico  to  change  entry  of  posses- 
sory title  into  record  of  ownership;  Costello  v.  GrahanvO  Ariz.,  264,  80 
Pac.  337,  purchaser  held  by  statement  in  deed  that  grantor  had  only  undi- 
vided half  interest;  Oglebay  v.  Todd,  166  Ind.  255,  76  N.  E.  240,  pur- 
chaser of  land  held  bound  by  notice  that  one  of  parties  to  foreclosure 
proceedings  was  in  fact  surety;  Pierce  v.  Vansell,  35  Ind.  App.  536,  74 
K.  E.  558,  where  administrator's  deed  of  land  sold  to  pay  debts  described 
^d  of  record,  number  of  volume  and  page  wherein  order  of  judgment 
ordering  sale  was  entered,  and  examination  of  deed  would  disclose  sale 
of  party  only,  subsequent  purchaser  under  misdescription  is  not  innocent 
purchaser ;  Gray  v.  H.  M.  Loud   etc.  Lumber  Co.,  128  Mich.  434,  87  N.  W. 
379,  holding,  under  Comp.  Laws,  §  8988,  a  tract  conveyed  by  unrecorded 
deed  is  liable  for  mortgage  debt  be^re  another  tract  covered  by  mortgage 
«nd  conveyed  to  another  party  by  recorded  deed;  In  re  Mulholland's  Es- 
tate,  224:  Pa.  542,  132  Am.  St.  Rep.  791,  73  Atl.  935,  grantee  in  deed  exe- 
<^ated  under  power  in  will  held  affected  with  notice  as  to  extent  of  interest 
of  testatrix;  Dormitzer  v.  German  Sav.  etc.  Soc,  23  Wash.  220,  62  Pac. 
°^^7  applying  rule  where  mortgage  was  made  through  mortgagee's  broker 
^ho   knew  of  fraudulent  character  of  sale  to  mortgagor  by  a  guardian; 
Smith    V.  Owens,  63  W.  Va.  66,  59  S.  E.  764,  purchaser  held  affected  with 
iiotice    in  spite  of  inaccuracy  of  description;  lifarshall  v.  Hall,  51  W.  Va. 
/8,  4.^  g^  £  g45^  construing  will  and  holding  that  payments  therein  men- 
lone^i    to  be  made  by  devisee  were  prior  purchase-money  liens ;  Felix  v. 
^atriolt,  145  U.  S.  327,  86  L.  Ed.  725,  12  Sup.  Ct.  865,  holding  party 
^^^   oliaTgeable  with  notice  that  the  power  and  quitclaim  -  deed  were  in- 
*f^^ed  as  devices  to  evade  the  la^,  and  that  he  acquired  no  title  through 
^^  ;    Simmons  Creek  Coal  Co.  v.  Doran,  142  U.  S.  437,  35  L.  Ed.  1072, 
^    ^v&p.  Ct.  246|  holding  d^endant  had  such  notice  as  to  put  him  on 
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inquiry;  Hardy  v.  Harbin,  4  Sawy.  645,  646,  Fed.  Cas.  6060,  Bonner  ▼. 
Ware,  10  Ohio,  469,  and  Peters  v.  Clements,  46  Tex.  123,  all  holding  pur- 
chaser chargeable  with  notice  of  facts  disclosed  Hy^  documents  through 
which  title  is  traced;  Cuyler  v.  Ferrill,  1  Abb.  (U.  S.)  178,  Fed.  Cas. 
3523,  holding  purchaser  with  notice  of  facts  has  notice  of  the  conse- 
quences of  those  facts;  American  Emigrant  Co.  v.  Call,  22  Fed.  768, 
holding  entries  upon  index  were  sufficient  to  put  vendee  upon  inquiry, 
and  he  was  bound  thereby;  Jonathan  Mills  Mfg.  Co.  v.  Whitehurst,  72 
Fed.  501,  37  U.  S.  App.  664,  holding  assignee  is  chargeable  with  notice 
of  every  fact  in  reference  to  possible  outstanding  interest  recited  in  the 
assignment;  Gilkinson  v.  Miller,  74  Fed.  134,  holding  defendant,  having 
had  actual  notice  of  will  conveying  the  property  from  the  heir  at  law, 
was  not  a  bona  6de  purchaser;  Wolffe  v.  State,  79  Ala.  206,  58  Am.  Rep. 
590,  holding  "treasurer"  appended  to  party's  name  as  payee  and  indorser, 
was  notice  enough  to  put  other  party  on  inquiry;  Wilson  v.  Castro,  31 
Cal.  435,  and  Salmon  v.  Symonds^  3()  Cal.  307,  holding  patentee  not  own- 
ing the  grant  patented,  holds  it  in  trust;  Frink  v.  Roe,  70  Cal.  313,  11 
Pac.  827,  holding  agent  cannot  sell  in  payment  of  his  own  debts;  ChesseV 
V.  De  Prater,  20  Fla.  696,  holding  purchaser  with  full  notice  of  party's 
rights  will  be  declared  a  trustee  for  him;  Lagger  v.  Mut.  U.  L.  Assn., 
146  111.  295,  33  N.  E.  948,  holding  party  bound  by  notice  of  incompetency 
of  purchaser  by  recitals  in  the  chain  of  title;  Singer  v.  Scheible,  109 
Ind.  583,  10  N.  E.  620,  holding  subsequent  purchaser,  under  partitioii 
deed  reciting  an  order  of  the  court,  is  bound  by  all  matters  affecting  his 
title  disclosed  by  the  record;  Wagner  v.  Winter,  122  Ind.  63,  23  N.  E. 
755,  holding  purchaser  bound  to  know  contents  of  sheriff's  deed,  a  link 
in  her  chain;  The  Aetna  Life  Ins.  Co.  v.  Bishop,  69  Iowa,  647,  29  N.  W. 
762,  holding  party  had  notice  of  prior  mortgage  not  indexed,  but  recited 
in  mortgagor's  deed;  Mason  v.  Black,  87  Mo.  341,  holding  recitals  in 
quitclaim  deed  were  sufficient  to  put  purchaser  on  inquiry;  Lang  Syne 
M.  Co.  V.  Ross,  20  Nev.  138,  19  Am.  St.  Rep.  343,  18  Pac.  362,  having 
notice  that  a  fraud  was  committed,  he  was  bound  to  inquire  what  the 
rights  of  the  corporation  were:  Burwell  v.  Fauber,  21  Gratt.  463,  467, 
holding  party  had  constructive  notice  of  the  provisions  of  the  will  and 
was  bound  to  inquire  whether  the  debts  had  been  discharged;  Wood  v, 
Krebbs,  30  Gratt.  715,  717,  holding  purchasers  were  bound  to  know  all 
that  suit  disclosed,  and  certificate  of  clerk  was  not  sufficient  to  entitle 
them  to  the  defense  of  bona  fide  purchasers;  Effinger  v.  Hall,  81  Va. 
105,  holding  means  of  notice,  with  the  duty  of  using  those  means,  is 
equivalent  to  actual  notice;  Dagger  v.  Dugger,  84  Va.  142,  4  S.  E.  177, 
holding  that  the  circumstances  disclosed  in  the  record,  established  notice; 
Miller  v.  Holland,  84  Va.  657,  5  S.  E.  703,  holding  vendee  is  affected  with 
every  fact,  the  knowledge  of  which  might  have  been  obtained  from  an 
examination  of  the  records;  Fidelity  I^s.  etc.  Co.  v.  Shenandoah  Valley 
R.  R.  Co.,  32  W.  Va.  271,  9  S.  E.  190,  holding  circumstances  were  sufficient 
to  put  purchaser  upon  an  inquiry  which^  if  made^  would  have  given  notice 
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of  the  equitable  lien;  Weeks  v.  Milwaukee  ete.  R.  R.  Co.,  78  Wis.  524,  47 
N.  W.  744,  holding  defendant  was  chargeable  with  notice  of  the  contents 
of  the  patent;  Brown  v.  Simons,  44  N.  H.  480;  and  Parks  v.  Willard,  1 
Tex.  354,  both  arguendo. 

Distinguished  in  Hardy  v.  Harbin,  1  Sawy.  204,  206,  Fed.  Oas.  6059, 
holding  bona  fide  purchasers  from  patentees  not  chargeable  with  construc- 
tive notice  of  invalidity,  derivative  title  presented  by  patentees  to  the 
board;  Hawes  v.  Chaille,  129  Ind.  437,  28  N.  E.  848,  where  there  was  noth- 
ing in  the  administrator's  deed  shown  that  the  consideration  was  not  paid ; 
Patrick  v.  Chenault,  6  B.  Mon.  318,  where  the  illegality  of  assignment  did 
not  appear  upon  the  face  of  the  patent;  Acer  v.  Westcott,  46  N.  Y.  390, 
7  Abl  Sep.  868,  holding  there  was  nothing  imposing  upon  bona  fide  mort- 
gagee a  duty  to  seek  for  latent  defects ;  Moore  v.  Hunter,  1  Gilm.  330,  Bell 
V.  Duncan,  11  Ohio,  196,  and  Wimberly  v.  Pabst,  55  Tex.  592,  holding 
purchaser  not  chargeable  with  constructive  notice  of  latent  defects  in 
patent. 

Conveyance  by  trustee,  constructive  notice.    Note,  64  Am.  Dec.  202. 
Miscellaneous.    Cited  in  Witherspoon  v.  Alcott,  119  Fed.  177,  arguendo. 

15  Pet  11&-118,  10  L.  Ed.  680,  OOBMAN  ▼.  LSNOX'S  EXEOUTOBS. 

In  this  case  judgment  of  drcuit  Court  In  sustaining  or  overruling  demurrer 
to  declaration  was  re-ezamlned  hy  writ  of  error,  without  any  formal  hill  of 
exceptions. 

Cited  in  Suydam  v.  Williamson,  20  How.  436,  15  L.  Ed.  981,  holding  an 
error  apparent  on  the  record  is  open  to  revision;  Rogers  v.  Burlington, ^  3 
Wall.  661,  18  L.  Ed.  82,  Aurora  City  v.  West,  7  Wall.  91,  19  L.  Ed.  46,  and 
Gould  V.  Evansville  R.  R.  Co.,  91  U.  S.  627,  28  L.  Ed.  416,  all  following 
same  practice. 

On  demurrer,  rule  is  that  judgment  is  to  be  taken  against  the  party  com- 
mitting the  first  fault. 
Rule  affirmed  in  Morton  v.  Kirk,  79  Fed.  291. 

In  declaration  on  hond,  conditioned  to  prosecute  with  effect  an  action  of 
replevin,  it  is  sufllcient  assignment  of  breach,  that  ''suit  was  not  prosecuted 
vith  effect.** 

Approved  in  Ex  parte  Mansfield,  12  App.  D.  C.  14,  in  action  on  appeal 
bond,  assignment  that  appellants  "did  not  prosecute  their  appeal  to  effect,*' 
held  suficient ;  McAlester  v.  Suchy,  1  Ind.  Ter.  669,  43  S.  W.  953,  action 
maintainable  on  replevin  bond  where  plaintiff  dismissed  replevin  action  of 
her  own  motion. 

15  Pet.  119-124,  10  L.  Ed.  682,  EX  PABTE  CBEN8HAW. 

Decree  declared  Toid  and  mandate  revoked  at  subsequent  term,  where 
^nNlee  waa  not  dted  as  required  by  the  act  of  OongreH. 
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Approved  iiKUnited  States  v.  Rothstein,  187  Fed.  270,  109  C.  C.  A.  621, 
judgment  of  convictioa  eet  aside  and  fine  returned  when  statute  on  vrhioli 
conviction  was  based  was  subsequently  held  void ;  Wright  v.  Simpson,  200 
III.  62,  65  N,  E.  630,  holding  County  Conrt  may  enteiiaia  petition  to  set 
aside  probate  of  will  at  term  subsequent  to  that  at  which  will  was  admitted; 
Ex  pafte  Sanford,  6  AJa.  564,  setting  aside  judgment  on  writ  of  error  to 
revise  order  dissolving  an  injunction ;  Hood  v.  Mobile  Branch  Bank,  9  Ala. 
337,  holding  judgment  may  be  amended  by  vacating  it  as  to  deceased  de- 
fendant; Pratt  V.  Keils,  28  Aid.  396,  correcting  judgment,  on  error,  at  cost 
of  appellant;  Johnson  v.  Johnson,  4Q  Ala.  252,  setting  aside  void  order  for 
sale  of  decedent's  real  estate;  Wales  v.  Wales,  119  Mass.  91;  and  In  re 
College  Street,  11  R.  I.  475,  vacating  a  decree  uoauthoriEed  by  law;  Gotten 
V.  McGehee,  54  Miss.  623,  refusing  to  vacate  judgment  at  subsequent  tenn, 
it  not  comity  within  the  exceptions;  Munson  v,  Newson,  9  Tex.  112,  nulli- 
fying proceedings  in  a  case  in  which  court  had  no  jurisdiction  in  the  first 
place;  Mining  Co.  v.  Mining  Co.,  5  Utah,  183,  12  Pac.  ^60,  setting  aside 
writ  of  injunction  made  without  jurisdiction  at  precedii^  term ;  Burr  v. 
Lewis,  6  Tex.  82,  holding  if  appellant  does  not  comply  with  requisites,  juris- 
diction of  Supreme  Court  does  not  attach;  diasenfmg  opinion  in  Tyler  v. 
Court  of  Registration,  175  Mass.  88,  55  N.  E.  818,  arguendo. 

Distinguished  in  State  v.  District  Court,  38  Mont.  171,  129  Am.  St.  Bap. 
636,  36  L.  R.  A.  (N.  9.)  1098,  99  Pac.  294,  after  time  for  relief  by  motion 
has  elapsed,  snit  in  equity  is  maintainable  to  set  aside  divorce  decree  be- 
cause summons  not  served  on  insane  defendant ;  Bank  of  United  States  t. 
Moss,  6  How.  38,  39,  12  L.  Ed.  334,  336,  holding  court  below  could  not 
strike  out  judgment  at  the  next  tenn,  on  the  ground  of  supposed  want  of 
jurisdiction;  Farmers'  Loan  &  Trust  Co.  v.  Iowa  Water  Co.,  80  Fed.  468, 
holding  irr^ular  decree  could  not  be  set  aside  on  motion  at  subsequent 
term;  Masoa  v.  Pearson,  118  Mass.  63,  holding  court  could  not  at  sahse- 
qiicnt  term  vacate  the  judgment;  Aetna  Life  Ins.  Co.  v.  McCormick,  20 
Wis.  209,  holding  it  error  to  set  aside  judgment  at  subsequent  term,  en 
ground  notice  of  motion  for  judgment  was  short;  State  v.  Waupaca  County 
Bank,  20  Wis.  643,  holding  final  judgment  in  court  of  last  resort  cannot  be 
vacated  after  a  year,  for  want  of  jurisdiction;  Chambers  v.  Hodges,  3  Tex. 
531,  discassing  power  of  court  to  revise  judgments ;  Taylor  t.  Benham,  & 
How.  262, 12  L.  Ed.  144;  Pittsburgh  etc.  Ry.  Co.  v.  Hays,  17  Ind.  App.  275, 
46  N.  E.  598,  and  Milam  Co.  v.  Robertson,  47  Tex.  232,  aU  a^uendo. 

IS  Fat.  126-120,  10  !•.  Ed.  064,  SBOTH  T.  CIiAPP. 

In  Alabama,  If  action  be  brongltt  on  Joint  ^omltsory  note,  axalnst  two 
makexB,  and  one  U  not  fomid,  plaintiff  may  discontinue  acalnst  lattai  and  pro- 
ceed agalnat  one  served;  If  he  does  so,  averment  In  wilt  only,  of  dtUensUp 
of  one  not  proceeded  against,  Is  Boadent. 

Approved  in  Keene  Five-Cent  Sav.  Bank  v.  Lyon  County,  90  Fed.  530, 
arguendo. 
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ABBtgnment  of  note,  payable  to  bearer,  by  deUverj  only,  wltboat  Ibdoree- 
ment,  is,  not  witbln  eleventh  section  of  judiciary  act,  and  it  is  not  necessary 
to  aver  citizensbip  of  assignor. 

Cited  in  White  v.  Vermont  &  M.  R.  R.  Co.,  21  How.  576,  16  L.  Ed.  223, 
holding  railroad  bonds  payable  in  blank,  not  within  the  eleventh  section  of 
judiciary  act ;  Codman  v.  Ver.  &  C.  R.  R.  Co.,  17  Blatchf .  2,  Fed.  Cas.  2936, 
where  note  was  indorsed,  payable  to  bearer,  before  being  put  in  circula* 
tion,  no  disability  of  bearer  to  sue  as  an  assignee  could  arise  under  eleventh 
section;  Hill  v.  Winne,  1  Biss.  277,  Fed.  Cas.  6503,  holding  exception  of 
promissory  note,  payable  to  bearer,  does  not  apply  to  accompanying  mort- 
gage; Vamer  v.  West,  1  Woods,  495,  Fed.  Cas.  16^885,  holding  note  pay- 
ahte  to  bearer  not  within  the  section,  although  indorsed  to  plaintiff  by 
payee;  Halsey  v.  Township  of  New  Providence,  3  Fed.  367,  h9lding  munici* 
pal  bonds  do  not  come  within  the  prohibition  of  act  of  1875. 

Miscellaneous.    Miscited  in  Dorman  v.  Richard,  1  Fla.  296. 

15  Pet.  130-140,  10  I*.  Ed.  686,  UNITED  STATES  ▼.  RODMAN. 

Official  certiflcate  of  secretary  of  Spanish  goTemment  of  East  Florida  is 
evidence  of  title  papers,  originals  of  which  were  kept  in  pnblic  archives. 

Cited  in  United  States  v.  De  Lespine,  IS  Pet.  231,  10  L.  Ed.  721,  holding 
certificate  of  secretary  legal  evidence  of  the  grant ;  Sullivan  y.  Richardson, 
33  Fla.  97,  100,  14  Sonth.  703,  704,  arguendo. 

15  Pet.  141-166,  10  K  Ed.  689,  UNITED  STATES  ▼.  DICKSON. 

Beceiver  of  public  moneys  is,  under  act  of  1818,  entitled  to  calculate  his 
coiomlsslon  on  public  moneys  received  by  him  during  the  year,  dating  from 
Us  cominission,  and  not  the  calendar  or  fiscal  year. 

Approved  in  J.  L.  Hammett  Co.  v.  Alfred  Peates  Co.,  217  Mass.  521, 
L.  R.  A.  1915A,  334,  105  N.  E.  370,  sublessee  who  assumed  taxes  for  year 
beginning  July  1  held  to  have  assumed  taxes  which  became  lien  preceding 
May  1 ;  State  v.  Anderson,  31  S.  D.  277,  278,  279,  140  N.  W.  740,  payment 
of  salary  held  controlled  by  fiscal  and  calendar  month  and  not  by  official 
month;  Paetz  v.  State,  129  Wis.  179,  9  Ann.  Gas.  767,  107  N.  W.  1092, 
"within  a  year"  held  to  mean  within  year  following  conviction  and  not 
within  same  calendar  year;  David  v.  Hardin  Co.,  104  Iowa,  210,  73  N.  W. 
578,  to  point,  that  "year"  in  statute  means  a  calendar  year. 

Distinguished  in  Hoyt  v.  United  States,  10  How.  143,  13  L.  Ed.  863,  dis- 
cussing right  of  customs  collector  to  commissions;  Bradley  v.  Esmeralda 
County,  32  Nev.  164,  165,  Ann.  Qas.  1912G,  680,  104  Pac.  1059,  where  act 
providing  salary  for  sheriff  as  ex-officio  assessor  did  not  go  into  effect  until 
after  sheriff's  term  had  commenced,  he  was  entitled  to  such  salary  only 
from  passage  of  act;  United  States  v.  Wendell,  2  Cliff.  349,  Fed.  Cas. 
16,666,  holding  where,  officers  of  United  States,  entitled  to  a  yearly  com- 
pensation, are  superseded  within  the  year,  they  are  entitled  to  a  pro  rata 
compensation;  Picking  v.  State,  26  Md.  504,  holding  act  limited  officers  to 


/ 


15  Pet.  141-166 


NOTES  ON  U.  S.  REPORTS. 


600 


a  ratable  part  of  that  "yearly  sum,"  according  to  the  period  of  the  year 
during  which  they  may  hold  the  office. 

Right  of  public  officer  to  recover  salary  for  full  year  or  other  stated 
period  when  he  serves  for  less  than  such  period.  Note,  Ann.  Oas. 
1912G,  682. 

Oonstrnctlon*  by  treasury  department,  of  act  of  Oongreas,  affecting  its 
business,  tbougb  treated  with  great  respect,  is  not  controlling. 

Approved  in  Pitts  v.  Logan  County,  3  Okl.  740,  41  Pac.  691,  territorial 
district  court  clerks  must,  under  Federal  laws,  account  to  Secretary  of 
Treasury  for  all  fees,  and  act  of  territorial  assembly  attempting  to  regalate 
same  is  void ;  State  v.  Ross,  65  Wash.  246,  104  Pao.  218,  refusing  to  follow 
construction  of  State  land  law  adopted  by  State -commissioner  of  public 
lands;  dissenting  opinion  in  Moulton  y.  Scully,  HI  Me.  472,  89  Atl.  963, 
majority  treating  proceedings  of  former  legislature  as  of  weight  on  ques- 
tion whether  Governor  had  right  of  removal  on  address  by  legislature; 
Smythe  v.  Fiske,  23  Wall.  382,  23  L.  Ed.  49,  construing  tariff  act  of  1864 ; 
United  States  v.  Murphy,  32  Fed.  382,  public  land  acts;  United  States  v. 
Hill,  120  U.  S.  182,  82  L.  Ed.  632,  7  Sup.  Ct.  617,  holding  obligors  of  bond 
had  a  right  to  rely  upon  contemporaneous  construction,  which  will  not  now 
be  overturned;  Home  Mutual  Ins.  Co.  v.  Stockdale,  12  Fed.  Cas.  456,  hold- 
ing legislature  may  pass  a  declaratory  act  to  operate  in  the  future ;  United 
States  V.  Saylor,  31  Fed.  649,  holding  acts  of  special  agents  cannot  be  re- 
garded as  a  construction  of  the  statute;  State  v.  Wrightson,  56  N.  J.  L. 
209,  22  L.  R.  A.  559,  28  Atl.  66,  holding  practical  construction  cannot  be 
allowed  to  abrogate  the  text;  Pitts  v.  Logan  Co.,  3  Okl.  741,  41  Pac.  591, 
holding  territorial  legislature  has  no  right  to  interfere  with  compensation 
of  clerks  of  District  Courts;  McSorley  v.  Hill,  2  Wash.  661,  27  Pac.  656, 
refusing  to  disturb  land  warrants  acquired  under  construction  of  the  execu- 
tive department;  dissenting  opinion  in  State  v.  Kelsey,  44  N.  J.  L.  47, 
majority  holding  statute  of  uncertain  meaning,  enforced  in  a  certain  sense 
by  officers,  will  be  judicially  construed  in  that  sense. 

Effect  given  by  courts  to  contemporaneous  practical  construction  of 
unambiguous  statutes.    Note,  10  Ann.  Cas.  53. 

Proviso  in  statute,  is  strictly  construed,  and  takes  no  case  out  of  enacting 
clause,  wbick  is  not  fairly  witbin  terms  of  such  proviso. 

Approved  in  Javierre  v.  Central  Altagracia,  217  U.  S.  608,  54  L.  Ed.  861, 
30  Sup.  Ct.  598,  proviso  in  contract  justifying  cancellation  must  be  proved 
by  parties  seeking  to  escape  liability  thereby;  Venning  v.  Atlantic  Coast 
Line  R.  Co.,  78  S.  C.  56,  125  Am.  St.  Rep.  768,  12  L.  E.  A-  (N.  S.)  1217; 
58  S.  E.  988  and  Atlantic  Coast  Line  R.  Co.  v.  Mazursky,  216  U.  S.  131, 
54  L.  Ed.  416,  30  Sup.  Ct.  378,  both  holding  that  where  statute  did  not 
make  carrier  liable  for  goods  that  never  came  into  its  possession,  proviso 
granting  such  immunity  under  certain  conditions  could  have  no  effect ; 
iSchlemmer  v.  Buffalo  etc.  Ry.  Co.,  206  U.  S.  10,  51  L.  Ed.  685»  27  Sup.  Ct. 
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407,  burden  of  proof  is  upon  carrier  to  bring  itself  within  exception  in 
1893;  San  Pedro  etc.  R.  Co.  v.  United  States,  220  Fed.  742,  136  C.  C.  A. 
favor  of  four-wheeled  cars  made  by  proviso  in  automatic  coupler  act  of 
343,  working  of  telegraph  operators  for  longer  hours  than  those  permitted 
by  hours  of  service  act  of  1907  held  to  have  been » justified  by  emergency; 
United  States  v.  Wells-Fargo  Express  Co.,  161  Fed.  616,  and  American 
Express  Co.  v.  United  States,  212  U.  S.  534,  53  L.  Ed.  640,  29  Sup.  Ct.  315, 
both  holding  that  proviso  in  Hepburn  act  authorizing  common  carriei*s  to 
exchange  free  passes  for  employees  did  not  permit  express  companies  to 
give  free  transportation  of  packages ;  United  States  v.  Trinity  etc.  Ry.  Co., 
211  Fed.  453,  128  C.  C.  A.  120,  proviso  in  safety  appliance  act  that  de- 
fective  car  may  be  hauled  to  place  of  repair  must  be  strictly  complied  with ; 
United  States  v.  Kansas  City  Southern  Ry.  Co.,  189  Fed.  475,  strictly  con- 
ptraing  clause  in  sixteen-hour  law  of  1907  exempting  railroad  companies 
from  liability  in  case  of  casualty,  etc.;  Long  v.  Pennsylvania  R.  Co.,  149 
Fed.  600,  under  P.  L.  N.  J.  1906,  p.  525,  where  an  action  is  brought  after 
passage  of  such  act  for  tort  committed  against  mai-ried  woman,  her  hus- 
band is  an  improper  party  thereto;  United  States  v.  Schlierholz,  137  Fed. 
618,  special  agent  of  Land  Department  appointed  under  30  Stat.  32  is  not 
United  States  officer  within  Rev.  Stats.,  §  5481,  punishing  extortion ;  Gould 
V.  New  York  Life  Ins.  Co.,  132  Fed.  929,  proviso  of  Bankruptcy  Act,  1898, 
§  70a,  giving  bankrupt  right  to  retain  life  policy  having  surrender  value^ 
does  not  prevent  vesting  in  trustee  of  title  to  policy  which  has  no  surrender 
value,  but  which  is  payable  to  personal  representatives  and  has  in  fact  a 
cash  value ;  United  States  v.  Lucius  Beebe  etc.  Sons,  122  Fed.  767,  constru- 
ing section  25,  tariff  act  of  August  27, 1894,  relative  to  valuation  of  foreign 
money;  In  re  Matthews,  109  Fed.  614,  construing  mechanic's  lien  law  of 
Arkansas  (Acts  1895,  p.  217) ;  Wall  v.  Cox,  101  Fed.  409,  holding  under 
Bankruptcy  Act  1898,  §  2,  District  Court  has  jurisdiction  of  equity  suit 
by  bankruptcy  trustee  to  set  aside  conveyance  by  bankruptcy ;  In  re  Wood- 
bury, 98  Fed.  837,  holding  District  Court's  jurisdiction  under  Bankruptcy 
Act  1898,  §  2,  is  not  impaired  by  §  23b ;  Murray  v.  Beal,  97  Fed.  569,  hold- 
ing Bankruptcy  Act  1898,  §  23b,  is  limitation  on  general  grant  of  jurisdic- 
tion to  bankruptcy  courts  and  must  be  strictly  construed ;  Adams  v.  South- 
em  Ry.  Co.,  167  Ala.  387,  52  South.  441,  proviso  in  Constitution  authorizing 
county  to  impose  tax  for  roads  and  bridges  held  not  to  include  road  dis- 
trict; Elliott  V.  Bankston,  159  Ala.  466,  49  South.  77,  oral  lease  for  more 
'  than  one  year  held  not  within  proviso  in  statute  of  frauds  because  lessee 
was  put  in  possession;  Yale  University  v.  New  Haven,  71  Conn.  337,  42 
Atl.  94,  construing  Yale  College  charter;  Hackett  v.  Chicago  City  Ry.-Co., 
235  111.  123,  85  N.  E.  322,  holding  proviso  in  statute  to  be  limited  to  section 
in  which  it  is  found ;  Whittemore  v.  People,  227  111.  473,  10  Ann.  Gas.  44, 
81  N.  E.  434,  long-continued  practice  of  state  officers,  and  ratification  by 
legislature  held  not  to  justify  State  treasurer  in  paying  to  himself  expenses 
incurred  in  handling  certain  funds;  Burke  v.  Snively,  208  IlL  342,  70  N.  E, 
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330y^nder  Const.  1870,  §  3,  relating  to  Illinois  and  Michigan  canal,  legis- 
lature could  not  appropriate  moneys  from  treasury  in  aid  of  its  operation ; 
Murray  v.  United  States,  1  Ind.  Ter.  35,  35  S.  W.  242,  applying  rule  to 
Federal  statute  adopting  for  Indian  Territory  criminal  laws  of  Arkansas; 
Simpson  V.  State,  179  liid.  201,  99  N.  E.  962,  holding  that  city  council 
wnich  l^d^fixed  liquor  license  under  proviso  in  statute  could  not  repeal 
such  ordinance;  Ex  parte  Helton,  117  Mo.  App.  618,  93  S.  W.  914,  under 
"Laws  1905,  pp.  168,  169,  resident  of  State  need  not  obtain  hunter's  license 
as  condition  precedent  to  right  to  hunt  in  county  of  his  residence;  Soren- 
sen  V.  Sorensei^,  56  Neb.  734,  77  N.  W.  69,  holding  witnesses  cannot  be 
disqualified  by  strained  construction  of  statute;  People  v.  Scannell,  172 
N.  Y.  321,  65  N.  E.  167,  construing  Long  Island  City  charter  provision 
relative  to  appointment  of  firemen;  Witte  v.  K^eppens,  11  S.  D.  602,  74 
Am.  St.  Bep.  828,  79  N.  W;  832^  holding  person  interested  in  result  is  not 
disqualified  as  witness  under  Comp.  Laws,  §  5260 ;  Sackman  v.  Thomas, 
24  Wash.  674,  64  Pac.  824,  construing  Bal.  Codes,  §  5991,  relative  to  com- 
petency of  witnesses;  Ryan  v.  Carter,  93  U.  S.  83,  23  L.  Ed.  809;  Carter 
V.  Hobbs,  92  Fed.  599,  Boston  Safe  Deposit  etc.  Co.  v.  Hudson,  68  Fed. 
760,  25  U.  S.  App.  257,  Ex  parte  Lusk,  82  Ala.  523,  2  South.  142,  Clark's 
Appeal,  58  Conn.  210,  20  Atl.  456,  United  States  v.  Newhall,  91  Fed.  529, 
all  construing  a  proviso  strictly;  United  States  v.  Church  of  the  Holy- 
Trinity,  36  Fed.  305,  holding  proviso  in  contract  labor  law  did  not  exempt 
ministers;  Rand  v.  United  States,  36  Fed.  675,  holding  proviso  did   not 
lake  right  of  commissioner  to  receive  djocket  fees,  but  only  excepts  their 
payment  out  of  the  sums  so  appropriated;  Puleston  v.  United  States,   88 
Fed.  972,  holding  proviso  affected  only  the  appropriation  made  by    the 
act;  Bragg  v.  Clark,  50  Ala.  365,  holding,  suit  by  surviving  partner  does 
not  come  within  the  exception  to  the  statute  as  to  competency  of  defend- 
ant to  testify  in  suit  "by  or  against  executors";  McRae  v.  Holcomb,   46 
Ark.  311,  holding  prohibition  as  to  parties  testifying  against  executor, 
does  not  include  one  not  a4)arty  to  the  record,  as  also  in  Stanley  v.  Wilker- 
son,  63  Ark.  559,  39  S.  W.  1044,  holding  where  receiver  was  substituted, 
original  plaintiff  could  testify;  Southern  Bell  Tel.  etc.  Co.  v.  D'Alemberte, 
39  Fla.  37,  21  South.  572,  Paxton  etc.  Land  Co.  v.  Farmers'  etc.  Land  Co.,  45 
Neb.  900,  50  Am.  St.  Rep.  596,  29  L.  R.  A.  858,  64  N.  W.  347,  Paddock  v. 
Balgord,  2  S.  D.  105,  48  N.  W.  841,  all  holding  that  a  proviso  is  to  be  con- 
strued strictly  and  limited  to  objects  fairly  within  its  terms ;  Gaither  v.  Wil- 
son, 164  111.  548,  46  N.  E.  59,  holding  fact  that  mortgagor  subsequently 
occupied  the  lots  as  a  homestead  does  not  bring  the  mortgage  within  the 
proviso;  State  v.  Fisher,  119  Mo.  351,  22  L.  R.  A.  800,  24  S.  W.  168,  holding 
dentist  not  exempt  from  jury  duty  as  a  "practitioner  of  medicine";  Clark 
Thread  Co.  v.  Kearny  Township,  55  N.  J.  L.  54,  25  Atl.  329,  holding  proviso 
made  giving  of  notice  in  manner  prescribed,  directory ;  Atlantic  &  P.  R.  Co. 
V.  Mingus,  7  N.  M.  375,  34  Pac.  597,  holding  act  did  not  extend  the  time 
within  which  the  company  could  complete  the  road;  Folmer's  Appeal,  87 
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Pa.  St.  137,  holding  if  principal  object  of  the  act  can  be  accomplished  and 
stand  under  the  restriction,  the  proviso  is  not  to  be  held  void  for  repug- 
nance; Roberts  v.  Yarboro,  41  Tex.  452,  holding  exceptions  excluding  cer- 
tain parties  from  testifying  because  of  interest  will  not  be  extended  by 
implication ;  Martin  v.  McAdams,  87  Tex.  227,  27  S.  W.  256,  holding  excep- 
tion against  testimony  by  interested  witness  to  "transaction  with  or  state- 
ment by  testator,"  does  not  apply  to  testimony  to  genuineness  of  his 
signature;  Powder  River  Cattle  Co.  v.  County  Commrs.,  3  Wyo.  610,  29 
Pac.'366,  holding  "municipal   corporation"   in  proviso  does  not   include 
counties ;  dissenting  opinion  in  Leavenworth  etc.  "R.  R.  Co.  v.  United  States, 
92  U.  S.  758,  23  L.  Ed.  644,  majority  holding  proviso,  excepting  from  opera- 
tion of  grant  all  lands  heretofore  reserved  to  the  United  States,  includes 
lands  set  aside  for  use  of  an  Indian  tribe;  Fryman  v.  Fryman,  9  Ohio 
C.  C.  93,  holding  that  proviso  did  not  limit  prior  existing  right;  Greene 
V.  United  States,  154  Fed.  424,  85  C.  C.  A.  251,  arguendo. 

Distinguished  in  United  States  v.  Ewing,  140  U.  S.  148,  35  L.  Ed.  390,  11 
Snp.  Ct.  745,  holding  proviso  in  annual  appropriation  bill  operated  to 
amend  Revised  Statutes,  section  847. 

Legal  meaning  of  ''any."    Note^sAnn.  Gas.  1916E,  54. 

16  Pet.  167-172,  10  I*.  Ed.  689,  LEVY  ▼.  FITZPATBICK. 

TJndei  practice  in  Circuit  Court  of ,  Louisiana,  order  granting  executory 
lirocew  to  enforce  mortgage,  without  notice  to  defendants,  is  not  final  Judg- 
ment ftom  wMclf  error  lies. 

Approved  in  W.  G.  Coyle  &  Co.  v.  Stern,  193  Fed.  585,  113  C.  C.  A.  450, 
"executory  process"  in  Louisiana  is  "suit"  within  statute  providing  for 
removal  to  Federal  court;  Fleitas  v.  Richardson,  147  U.  S.  544,  545,  547, 
548,  37  L.  Ed.  274,  275,  276,  13  Sup.  Ct.  432,  433,  and  Lowry  v.  Erwin,  6 
Rob.  (La.)  210,  39  Am.  Dec.  569,  both  holding  that  in  executory  process, 
according  to  the  Louisiana  Code,  in  the  Federal  Circuit  Court,  an  order 
made  without  previous  notice,  for  sale  of  mortgaged  land,  is  not  a  final 
decree;  Boatmen's  Savings  Bank  v.  Wagcnspack,  4  Woods,  132,  12  Fed. 
67,  holding  if  an  opposition  is  filed  to  an  order  of  seizure  and  sale,  the 
order  becomes  merely  a  process  introductory  to  a  litigation;  Lockhart  v. 
Morey,  31  Fed.  498,  holding  oppositions  filed  to  orders  for  executory  pro- 
cess, under  Louisiana  Code,  do  not  constitute  mere  ancillary  proceedings 
to  a  suit  already  determined;  Dupuy  v.  Bemiss,  2  La.  Ann.  515,  holding 
in  proceedings  via  executiva,  no  citation  is  necessary ;  Marchand  v.  Sobral, 
24  Fed.  316,  ai^endo. 

Distinguished  in  Marin  v.  Lalley,  17  WaU.  18,  21  L.  Ed.  596,  holding 
'*  executory  process,"  made  in  Louisiana,  when  the  mortgage  "imports  a 
confession  of  judgment,"  is  a  final  decree. 

ClzcQit  Ckrart  caanot  render  Judgment  against  any  defendant  who  baa  not 
^^  wnred  within  the  district,  unless  he  appear. 
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Approved  in  Fosha  v.  Western  Union  Tel.  Co.,  114  Fed.  702,  holding 
personal  appearance  waives  suit  in  wrong  district;  Chaffee  v.  Hayward,  20 
How.  215, 15  L.  Ed.  852,  and  Saddler  v.  Hudson,  2  Curt.  7,  Fed.  Cas.  12,206^ 
both  holding  in  suit  for  infringement  of  patent,  attaching  property  of 
absent  defendant  did  not  give  court  jurisdiction;  -Sadlier  v.  Fallon,  2  Curt. 
581,  Fed.  Cas.  12,210,  holding  if  no  personal  service  is  made,  there  is  no 
jurisdiction  in  case  of  an  inhabitant;  Anderson  v.  Shaffer,  10  Fed.  267, 
holding  under  section  915,  Revised  Statutes,  attachment  could  not  be 
issued,  where  court  had  not  acquired  jurisdiction  of  the  person  of-  the 
defendant;  United  States  v.  American  Lumber  Co.,  80  Fed.  311,  holding 
that  service  of  process  outside  of  the  jurisdiction  will  not  stop  the  running 
of  the  statute  of  limitations;  Knott  v.  Southern  Life  Ins.  Co.,  2  Woods, 
481,  Fed.  Cas.  7894,  SchoUenberger  v.  Foreign  Ins.  Cos.,  21  Fed.  Cas.  728, 
and  Romaine  v.  Union  Ins.  Co.,  28  Fed.  639,  all  arguendo. 

Distinguished  in  United  States  v.  Ottman,  1  Hughes,  316,  Fed.  Cas. 
15,977,  holding  Congress  has  conferred  on  United  States  courts  jurisdiction 
of  suits  commenced  in  State  courts,  by  attachment  against  nonresident 
defendant,  and  removed. 


15  Pet  173-186,  10  L.  Ed.  701,  UNITED  STATES  ▼.  FOEBES. 
Snryeys  not  made  in  conformity  with  grant  are  invalid. 

Cited  in  Villalobos  v.  United  States,  10  How.  556,  18  L.  Ed.  537,  refusing 
to  uphold  surveys. 

Distinguished  in  Jopling  v.  Chachere,  107  La.  528,  32  South.  245,  hold- 
ing confirmation  by  old  board  of  commissioners  for  western  district  of 
New  Orleans  under  congressional  act  of  1807,  of  claim  based  on  occupancy 
and  settlement  followed  by  congressional  cpnfirmation,  operated  as  grant, 
and  land  was  subject  to  State  taxation  from  date  of  confirmation. 

Courts  can  only  adjudge  what  has  been  granted,  and  declare  that  lands 
granted  by  lawful  authorities  of  Spain  are  separated  from  public  domain. 

Approved  in  United  States  v.  Garcia,  22  How.  280,  16  L.  Ed.  340,  reject- 
ing Mexican  land  claim;  Chaires  v.  United  States,  3  How.  619,  11  L.  Ed. 
753,  discussing  claim  to  title  to  lands  in  Florida;  dissenting  opinion  in 
United  States  v.  King,  7  How.  890,  12  L.  Ed.  959,  construing  Carondelet 
grant  of  lands  in  Louisiana;  United  States  v.  Miranda,  16  Pet.  160,  10 
L.  Ed.  922,  holding  lands  not  surveyed  before  1818  are  not  lands  withdrawn 
from  vacant  lands  ceded  to  the  United  States  in  Florida;  United  States 
V.  Lawton,  5  How.  28,  12  L.  Ed.  35,  and  D'Auterive  v.  United  States,  101 
U.  S.  707,  25  L.  Ed.  871,  holding  courts  could  not  pass  decree  for  land 
whose  locality  and  boundaries  could  not  be  found;  United  States  v.  King, 
3  How.  787,  11  L.  Ed.  830,  Winter  v.  United  States,  1  Hempst.  384,  Fed. 
Cas.  17,895,  and  Doe  v.  Latimer,  2  Fla.  86,  all  holding  that  where  descrip- 
tion in  instrument  is  vague,  it  can  create  no  right  of  private  property 
maintainable  in  a  court ;  Lecompte  v.  United  States,  11  How.  127, 18  L.  E<L 
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^1  and  Mi^aire  z.  Tyler,  8  Wall.  660,  19  L.  Ed.  823,  in  order  to  con- 
s^tute  a  valid  grant,  there  must  be  a  severance  of  the  property  from  the 
P^Uie  domain;  Mesick  v.  Sunderland,  6  Cal.  312,  holding  deed  invalid  on 
^comit  of'  a  patent  ambiguity ;  Tyler  v.  Magwire,  17  Wall  280,  21  L.  Ed. 
^  and  United  States  v.  De  Rodriguez,  7  Sawy.  636,  Fed.  Cas.  14,950,  both 
w^uendo. 

Distinguished  in  Branch  y.  Mitchell,  24  Ark.  445,  discussing  right  to 
5iramp-lands. 

15  Pet  187-210,  10  L.  Ed.  706,  T7NITED  STATES  v.  BOTD. 

Uablllty  of  surety  on  oi&cial  hond  is  not  to  be  extended,  by  Implication, 
beyond  terms  of  bis  contract;  and  it  will  not  be  construed  retrospectively  so 
as  to  render  bim  liable  for  his  principal's  prior  defaults,  on  strength  of  recital 
of  appointment  of  bis  principal  and  date  of  bis  commission. 

Approved  in  Gray  v.  Noonan,  5  Aiiz.  173,  50  Pae.  118,  judgment  against 
certain  person  for  conversion  of  property  by  seizure  and  sale  of  it  is  inad- 
missible in  subsequent  action  by  same  plaintiff  against  same  person  as 
sheriff  and  sureties  on  bond,  for  conversion  of  same  property  by  seizure 
and  sale  of  it  by  sheriff  under  execution;  People  v.  Metropolitan  Surety 
Co.,  164  Cal.  179,  Ann.  Oas.  1914B,  1181,  128  Pac.  326,  surety  held  not 
liable  for  shortage  of  principal  that  occurred  during  preceding  official  term ; 
United  States  v.  Dudley,  21  D.  C.  342,  sureties  held  liable  for  moneys 
which  came  into  principal's  hands  during  former  term,  in  absence  of  proof 
that  defalcation  occurred  during  such  former  term;  Bartlett  v.  Wheeler, 
195  111.  452,  63  N.  E.  172,  holding  bond  of  grain  buyer  was  prospective  in 
its  terms ;  Merchants'  Nat.  Bank  v.  Cressey,  164  Iowa,  724,  146  N.  W.  763, 
agreement  to  pay  to  bank  all  money  loaned  to  corporation  after  certain 
date  did  not  apply  to  pre-existing  indebtedness;  Novak  v.  Pitlick,  120 
Iowa,  289,  94  N.  W.  917,  holding  instrument  signed  by  alleged  surety  alone, 
principal  not  .signing,  cannot  be  enforced  against  surety  in  absence  of  proof 
that  he  consented  to  its  delivery  in  its  defective  condition;  City  of  Grand 
Haven  v.  United  States  etc,  Guaranty  Co.,  128  Mich.  109,  92  Am.  St  Rep. 
449,  87  N.  W.  105,  holding  treasurer's  bonds  are  not  liable  for  defalcations 
prior  to  acceptance  and  approval  of  bond  by  council;  Lake  Co.  v.  Neilon, 
44  Or.  17,  74  Pac.  213,  bond  of  tax  collector  that  sureties  will  make  good 
all  moneys  that  may  or  shall  come  into  his  hands  as  tax  collector  that  he 
does  not  account  for,  does  not  include  prior  defalcations;  State  v.  Fried- 
man, 74  W.  Va.  14,  81  S.  E.  832,  surety  on  bond  given  to  secure  temporary 
Injunction  is  not  liable  for  damages  resulting  from  continuance  of  injunc- 
tion after  hearing  on  merits;  Leggett  v.  Humphreys,  21  How.  76,  16  L.  Ed. 
54,  holding  surety  cannot  be  called  upon  to  pay  more  than  the  penalty  of 
liis  bond ;  Smith  v.  United  States,  2  Wall.  235,  17  L.  Ed.  792,  holding  eras- 
ure of  name  of  one  of  the  sureties,  though  made  before  instrument  is  sub- 
mitted to  judge  for  approval,  avoids  bond  as  to  surety  without  knowledge 
of  erasure;  United  States  v.  Ulrici,  111  U.  S.  42,  28  L.  Ed.  346,  4  Sup.  Ct. 
290,  holding  sureties  on  distiller's  bond  for  payment  of  taxes  are  dischai^ed 
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by  seizure  by  Government;  United  States  v.  Oheeseman^  3  Sawy.  429,  Fed. 
Cas.  14,790,  holding  sureties  on  official  bond  of  assistant  treasurer,  not 
containing  conditions  prescribed  for  stamp  agent's  bonds,  are  liable  for 
default  of  their  principal  in  performance  of  duties  of  stamp  agent ;  United 
States  V.  De  Visser,  10  Fed.  648,  and  Meads  v.  United  States,  81  Fed.  688, 
54  U.  S.  App.  158,  holding  statutes  designed  to  guide  officers  of  the  gov- 
ernment do  not  place  any  obligation  upon  sureties;  Bollin  v.  Blythe,  46 
Fed.  182,  holding  sureties  not  liable,  if  marshal  fail  to  pay  deputies  out  of 
fees  coming  into  his  hands,  they  not  being  creditors  of  the  United  States; 
United  States  v.  Freel,  92  Fed.  301,  holding  that  alteration  of  substantial 
terms  of  a  contract  releases  the  surety;  State  Bank  of  Monte  Vista  y. 
Brennan,  7  Colo.  App.  430,  43  Pac.  1051,  holding  sureties  on  sheriff's  bond 
not  liable  in  treble  damages  for  his  torts ;  Jenkins  v.  Lcmonds,  29  Ind.  295, 
and  Scott  v.  State,  46  Ind.  205,  holding  sureties  of  county  clerk  not  liable 
for  money  by  guardian,  pursuant  to  an  order  of  the  court,  it  not  being  one 
of  his  official  duties;  State  v.  Kent,  53  Ind.  118,  and  Prairie  School  T.  v. 
Haseleu,  3  N.  Dak.  342,  55  N.  W.  943,  holding  sureties  not  liable  for  dam- 
age resulting  from  an  unofficial  act;  Lafayette  v.  James,  92  Ind.  244, 
47  Am.  Rep.  143,  holding  sureties  not  liable  for  defalcation  arising  from 
duty  given  by  subsequent  ordinance;  Wapello  Co.  v.  Bigham,  10  Iowa,  43, 
74  Am.  Dec.  872,  holding  sureties  not  liable  for  acts  done  by  officer  holding 
over;  Spencer  v.  Sherwin,  i86  Iowa,  121,  63  N«  W.  87,  holding  upon  dis- 
missal of  injunction  to  restrain  collection  of  a  judgment,  judgm^Bnt  could 
not  be  rendered  against  the  sureties;  Archer  v.  State,  74  Md.  451,  28  Am. 
St.  Rep.  265,  2^Atl.  10,  holding  qualification  of  officer  could  not  relate  back 
to  his  appointment;  Detroit  Sav.  Bank  v.  Ziegler,  49  Mich.  160,  13  N.  W. 
497,  holding  sureties  liable  where  receiving  teller -in  savings  department 
was  assigned,  in  temporary  absence  of  the  general  teller,  to  do  his  work; 
McCluskey  v.  Cromwell,  11  N.  Y.  598,  holding  employees  of  subcontractor 
could  not  sue  on  bond  of  contractor;  McGoovey  v.  State,  20  Ohio,  97, 
holding  executor's  bond,  describing  testator  as  James  L.  Fitidley,  cannot, 
by  parol  evidence,  be  made  applicable  to  estate  of  Joseph  L.  Findley; 
State  v.  Cutting,  2  Ohio  St.  6,  declaring  that  sureties  are  never  to  be 
visited  with  penalties;  Hall  v.  Williamson,  9  Ohio  St.  23,  holding  surety 
only  liable  according  to  the  express  terms  of  the  injunction  bond;  Cross  v. 
Scarboro,  6  Baxt.  136,  as  this  court  had  exonerated  second  set  of  sureties 
in  the  former  suit  to  which  first  set  and  defendants  were  parties,  com- 
plainants are  not  entitled  to  contribution;  Borden  v.  Houston,  2  Tex.  607, 
holding  sureties  not  released  by  requirement  that  officer  receive  public  dues 
in  a  different  kind  of  funds ;  Coe  v.  Nash,  91  Tex.  121,  41  S.  W.  476,  hold- 
ing sureties  on  additional  bond  not  liable  for  prior  defaults;  People  v. 
Breyfogle,  17  Cal.  508,  and  Crtfws  v.  Ross,  44  Ind.  489,  both  arguendo. 

Distinguished  in  Greer  v.  McNeal,  11  Okl.  541,  69  Pac.  898,  sureties  on 
administrator's  bond  are  liable  for  whatever  is  chargeable  to  administrator 
in  his  official  eapacity. 


m  UNITED  STATES  v.  BOYD.  15  Pet.  187-210 

Surety  for  faithful  performance — additional   employment.    Note,    42 
^  Am.  Rep.  404. 

Liability  as  between  different  sets  of  sureties.    Note,  70  Am.  St.  Rep. 
461.  , 

Acts  for  which  sureties  on  official  bonds  are  liable.    Note,  91  Am.  St. 
Rep.  519. 

Liability  of  sureties  of  public  officer  for  default  during  prior  term. 
Note,  23  L.  R.  A.  (N.  S.)  131. 

If  money  was  receiTed  after  oi&cer's  appointment,  and  held  In  trust  for 
United  States  until  after  date  of  bond,  sureties  are  liable. 

Cited  in  United  States  v.  Spencer,  2  McLean,  408,  Fed.  Cas.  16,368,  hold- 
ing defective  declaration,  not  showing  receipt  of  money  after  the  date  of 
bond,  and  before  expiration  of  term ;  United  States  ▼.  Linn,  2  McLean,  506, 
Fed.  Cas.  15,606,  School  Distf  v.  McDonald,  39  Iowa,  567 ,  State  v.  Banks, 
76  Md.  144,  24  Atl.  417,  Thomas  v.  Blake,  126  Mass.  322,  State  v.  Shackle- 
ford,  66  Miss.  651,  and  McPhillips  v,  McGrath,  117  Ala.  564,  23  South. 
725,  aU  holding  sureties  bound  only  for  moneys  roceived  after  the  execu- 
tion of  the  bond;  United  States  v.  Haynes,  9  Ben.  25,  Fed.  Cas.  15,334, 
holding  approval,  by  Secretary  of  Interior,  of  second  bond  did  not  consti- 
tute an  acceptance  of  it  to  stand  in  lieu  of  the  first  bond;  United  States 
V.  Jones,  77  Fed.  723,  holding  recovery  cannot  be  had  for  a  defalcation 
prior  to  execution  of  bond,  unless  it  be  alleged  that  funds  were  in  officer*s 
hands  when  bond  was  given;  Hartford  v.  Franey,  47  Conn.  80,  holding 
sureties  liable  for  interest  on  money  in  officer's  hands,  held  over  from  pre- 
vious term,  from  date  of  approval  of  bond;  Hyatt  v.  Grover  etc.  S.  M.  Co., 
41  Mich.  227, 1  N.  W.  1038,  holding  bonds  do  not  operate  retrospectively  to 
bind  sureties;  Van  Sickel  v.  Buifalo  Co.,  13  Neb.  119,  42  Am.'Rep.  763,  13 
N.  W.  27,  and  Barry  v.  Screwmen's  Assn.,  67  Tex.  253,  3  S.  W.  262,  both 
holding  sureties  might  prove  defalcation  was  committed  before  the  giving 
of  the  bond,  and  the  commencement  of  the  term ;  Bissell  v.  Saxton,  66  N.  Y. 
60,  State  v.  Polk,  14  Lea,  7,  holding  sureties  liable  only  for  acts  committed 
after  the  commencement  of  the  term  for  which  they  became  sureties; 
Board  of  Education  v.  Fonda,  77  N.  Y.  359,  holding  sureties  liable  where 
officer,  on  beginning  of  second  terra,  held  moneys  received  during  first 
term;  Vivian  v.  Otis,  24  Wis.  521,  1  Am.  Rep.  201,  holding  sureties  for 
second  term  not  liable  for  money  which  should  have  been  in  treasurer's 
bands  at  the  commencement  of  that  term,  but  which  he  had  in  fact  con- 
verted during  the  first  term;  Clark  v.  Wilkinson,  59  Wis.  551,  18  N.  W. 
484,  holding  sureties  on  additional  bond  liable  for  failure  of  guardian  to 
account  for  money  on  hand  at  time  of  the  execution  of  the  bond.     Supreme 
Council  C.  K.''of  A.  v.  Fidelity  &  C.  Co.,  63  Fed.  52,  22  U.  S.  App.  439, 
holding  receipts  and  reports  made  by  treasurer  were  not  conclusive  i^ainst 
the  surety ;  Ohning  v.  Evansville,  66  Ind.  63,  holding  sureties  not  estopped 
by  entries  of  principal ;  United  States  v.  Boyd,  5  How.  48,  12  L.  £d.  44, 
and  Allen  v.  Stevens,  61  Ind.  275,  28  Am.  Rep.  674,  both  arguendo.- 
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Distinguished  in  United  States  v.  Linn,  1  How.  114,  11  L.  Ed.  67,  hold- 
ing count,  ^ot  alleging  that  money  was  in  the  hands  of  the  officer  at  the 
date  of  the  bond,  is  bad ;  State  v.  Howarth,  48  Conn.  213,  as  trustee  had  a 
right  to  hold  the  fund,  it  was  no  answer  that  conversion  might  have  been 
made  before  the  bond  was  given. 

Failure  of  receiver  to  acc«iuit,  as  prescribed  by  rule  of  treasury  depart- 
ment, does  not  discharge  his  surety;  rule  is  directory  merely. 

Approved  in  Stoeckle  v.  Lewis,  8  Del.  Ch.  168',  38  Atl.  1063,  refusal  of 
levy,  court  to  comply  with  law  requiring  it  to  take  from  defaulting  tax 
collector  power  to  collect  further  taxes  did  not  release  sureties  on  tax  col- 
lector's bon^;  Jones  v.  United  States,  18  Wall.  663,  21  L.  Ed.  868,  holding 
if  no  defense  to  action  against  sureties,  that  auditor  permitted  postmaster 
to  remain,  with  knowledge  of  his  defalcation ;  Stem  v.  People,  102  111.  550, 
and  Supervisors  v.  Otis,  62  N.  T.  95,  holding  sureties  could  not  plead 
failure  of  county  board  to  require  an  accounting;  State  v.  Roberts,  68  Mo. 
237,  80  Am.  Rep.  791,  holding  legislation  extending  time  for  settlement 
releases  sureties  on  collector's  bond;  Village  of  Olean  v.  King,  116  N.  Y. 
362,  22  N.  E.  561,  holding,  under  charter,  the  renewal  of  warrant  without 
consent  of  sureties  did  not  discharge  them;  Commonwealth  v.  Holmes,  25 
Gratt.  775,  holding  extension  of  time  of  settlement  of  collectors,  does  not 
release  surety;  Crawn  v.  Commonwealth,  84  Va.  287,  10  Am.  St.  Rep.  842, 
4  S.  E.  724,  holding  failure  to  require  treasurer  to  make  prompt  settlements 
did  not  discharge  surety;  United  States  v.  Potter,  27  Fed.  Cas.  604,  and 
Newark  v.  Stout,  52  N.  J.  L.  49,  18  Atl.  948,  both  arguendo. 

Liability  of  sureties  on  successive  bonds.    Note,  10  Am.  St.  Rep.  844. 

Release  of  surety  on  official  bond  by  legislative  extension  of  time! 
Note,  45  Am.  Rep.  408. 

Liability  of  surety  on  official  bond  not  affected  by  neglect  or  omission 
of  other  officer.    Note,  2  Ann.  Cas.  170,  171.  ^ 

Discharge  of  surety  on  fidelity  bond  by  failure  of  employer  to  notify 
surety  of  delinquency  of  employee.    Note,  11  Ann.  Oaa.  1035. 

Case  remanded  is  subject  to  additional  pleadings  or  amendments. 
Approved  in  Nalle  v.  Oyster,  230  U.  S.  184,  57  L.  Ed.  1446,  33  Sup.  Ct. 
1043,  after  judgment  sustaining  demurrer  is  reversed,  defendant  should 
have  leave  to  plead;  Graham  v.  Oregon  etc.  Nav.  Co.,  134  Fed.  693,  where 
exceptions  to  libel  for  want  of  jurisdiction  are  sustained,  leave  to  amend 
may  be  granted;  Hart  v.  Smith,  20  Fla.  61,  inferior  court  permitting 
amendments;  Van  Doren  v.  Pennsylvania  R.  Co.,  93  Fed.  272,  allowing 
plaintiff,  suing  as  administratrix,  to  change  to  "widow." 


15  Pet.  211-212,  10  L.  Ed.  714,  AMIS  ▼.  PEABUS. 
Not  cited. 
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16  Pet.  21S-214,  10  L.  Bd.  715,  USA  ▼.  SBLLT. 
Not  cited. 

15  Pet  215-225,  10  Ik  Ed.  715,  BUTOK  ▼.  X7NITED  STATEa 

l^aniBh  land  grant  In  East  Florida,  to  be  yold  if  a  aettlement  slioiild  not 
be  made  witliln  elz  montlis,  is  TOld  as  against  Spain  and  tHe  TTnited  States,  if 
conditiQn  be  not  perf  onned. 

Cited  in  dissenting  opinion  in  Fremont  v.  United  States,  17  How.  568, 
15  L.  Ed.  250,  majority  holding  they  were  conditions  snbseqnent,  and  a 
noneompliance  did  not  amount  to  a  forfeiture. 

Distinguished  in  Hancock  v.  McKinney,  7  Tex.  453,  holding  these  were 
conditions  snbseqnent,  and  estate  became  absolute. 

Spanish  grant,  containing  no  calls  by  which  it  could  be  located,  and  not 
in  fact  located  by  the  Spanish  authorities,  is  void. 

Cited  in  United  States  v.  Miranda,  16  Pet.  160,  10  L.  Ed.  922,  United 
States  V.  King,  3  How.  787, 11  L.  Ed.  830,  United  States  v.  Lawton,  5  How. 
28, 12  L.  Ed.  35,  Villalobos  v.  United  States,  10  How.  556,  557,  13  L.  Ed. 
537,  and  Winter  v.  United  States,  1  Hempst.  384,  Fed.  Cas.  17,895,  all 
holding  grant  void  because  calls  were  too  indefinite  to  locat^  them;  Le- 
eoznpte  v.  United  States,  11  How.  127, 13  L.  Ed.  632,  holding  occupation  or 
cultivation  is  insufficient,  unless  there  be  a  severance  from  the  public  do- 
main to  validate  grant ;  Muse  v.  Arlington  Hotel  Co.,  68  Fed.  644,  holding 
^rant  of  "a  tract  of  land  of  one  square  league"  too  indefinite;  Mesick  v. 
Sunderland,  6  Cal.  312;  holding  grant  of  town  lots  void  on  account  of  a 
patent  ambiguity;  Doe  v.  Latimer,  2  Fla.  87,  holding  description  "tract  of 
land  at  the  point  of  the  Flag  Staff'.'  too  indefinite ;  Trimble  v.  Smithers,  1 
Tex.  806,  since  the  petition  shows  the  land  was  not  surveyed  before  the 
closing  of  the  land  offices,  it  still  is  a  part  of  the  public  domain;  Chaires  v. 
United  States,  3  How.  619,  11  L.  Ed.  753,  arguendo. 

Distinguished  in-  Jopling  v.  Chachere,  107  La.  528,  32  South.  245,  holding 
confirmation  by  old  board  of  commissioners  for  western  district  of  New 
Orleans  under  congressional  act  of  1807,  of  claim  based  on  occupancy  and 
settlement  followed  by  congressional  confirmation,  operated  as  grant,  and 
land  was  subject  to  State  taxation  from  date  of  confirmation;  Vandcrslicc 
V.  Hanks,  3  Cal.  42,  holding  grant  valid,  where  land  was  described  by  spe- 
cific boundaries,  although  containing  more  land  than  called  for  by  the 
grant. 

Miscellaneous.  Cited  in  Holliman  v.  Peebles,  1  Tex.  701,  as  an  instance 
of  where  forfeited  lands  were  regranted  without  any  previous  proceedfngs 
to  ascertain  the  forfeiture* 

15  Pet  226-232,  10  L.  Ed.  719,  UNITED  STATES  y.  DELESPINE. 

An  offldal  certificate  of  secretary  of  Spanish  goYermn^t  of  East  Florida 
Is  efldence  of  gennliienesfl  of  copy  of  grant. 

Ill— 80 
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Cited  in  Sullivan  ▼.  Richardson,  33  Fla.  97,  14  Soath.  703,  holding  an 
official  copy  is  not  the  only  legal  evidence  of  title,  the  possession  of  a  royal 
title  being  also  competent  evidence. 

16  Pet.  233-274,  10  L.  Ed.  721,  BHODE  ISLAND  ▼.  MASSAOHUSETTa 

Equity  will  relieve  a^aintt  mistake,  especiaUy  wlien  produced  by  repre- 
sentations of  adverse  party. 

Approved  in  Alexander  v.  Southern  Home  B.  A  L.  Assn.,  120  Fed.  966, 
holding  statement  sent  by  building  and  loan  association  to  stockholder  by 
mistake  will  not  bind  association,  where  it  was  at  once  recalled  and  no 
rights  intervened;  Ivinson  v.  Hutton,  98  U.  S.  82,  25  L.  Ed.  67,  holding 
party  could  not  obtain  adequate  relief  against  mistake  in  a  court  of  law; 
Creigh  v.  Boggs,  19  W.  Va.  250,  enforcing  specifically  contract  as  reformed 
to  correct  mistake  made  in  reducing  it  to  writing;  dissenting  opinion  in 
York 's  Appeal,  110  Pa.  St,  83,  2  Atl.  69,  arguendo. 

Relief  from  mistake  of  law  as  to  effect  of  instrument.    Note,  28 
L.  B.  A.  (N.  8.)  788,  851,  909. 

Belief  against  mistake  may  be  barred  by  delay  in  claiming  it. 
Cited  in  Wyche  v.  Greene,  11  Ga.  174,  holding  lapse  of  time  can'never 
be  set  up  as  a  defense  in  equity,  where  it  would  not  constitute  a  good 
equitable  bar  at  law. 

Lapse  of  time  snfllcient  to  create  bar  under  statute  or  iimiiaQons,  un- 
accounted for  by  bill,  may  be  taken  advantage  of  by  demurrer. 

Approved  in  Hartford  etc.  R.  R.  Co.  v.  Montag^ie,  72  Conn.  693,  45  Atl. 
963,  holding  demurrer  proper  to  petition  by  railroad  for  location  of  route 
nine  years  after  approval  of  route;  National  Bank  v.  Carpenter,  101  U.  S. 
568,  25  L.  Ed.  816,  following  rule;  City  of  Apalachicola  v.  Apalachieola 
Land  Co.,  9  Fla.  357,  79  Am.  Dec.  294,  where  face  of  bill  shows  a  case 
barred  by  the  statute  of  limitations,  and  nothing  to  take  the  case  out  of 
that  act,  advantage  of  it  may  be  taken  on  a  motion  for  an  injunction. 

Equity  will  refuse  to  adopt  a  rule  of  limitation  where  injustice  would 
result. 

Cited  in  Florida  v.  Georgia,  17  How.  493,  15  L.  Ed.  189,  refusing  to  fol- 
low chancery  practice  where  it  would  defeat  the  purposes  of  justice;  Cali- 
fornia V.  Southern  Pac.  Co.,  157  U.  S.  249,  89  L.  Ed.  690,  15  Sup.  Ct.  599, 
arguendo. 

Miscellaneous.  Cited  in  Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S.  288, 
32  L.  Ed.  242,  8  Sup.  Ct.  1373,  to  point  that  most  numerous  "controversies 
between  States''  has  been  as  to  boundaries. 


16  Pet.  276-283,  10  K  Ed.  737,  O'HABA  ▼.  UNITED  STATES. 

Spanish  grant  of  land  in  the  '^District  of  Nassau."  etc.9  is  void,  aa  too  in- 
definite a  description. 


en  NOTES  ON  U.  S.  REPORTS.  15  Pet.  284-289 

Cited  in  United  States  v.  Miranda,  16  Pet.  160,  10  L.  Ed.  922,  and  United 
States  V.  King,  3  How.  787,  11  L.  Ed.  8S0,  holding  g^aut  void,  becaose  the 
calls  of  the  grant  were  too  indefinite  for  locality  to  be  given  them; 
Lecompte  v.  United  States,  11  How.  127,  18  L.  Ed.  632,  and  Winter  v. 
United  States,  Hempst.  384,  Fed.  Cas.  17,895,  holding  there  must  be  a 
severance  of  the  property  from  the  public  domain  to  constitute  a  valid 
grant;  Doe  v.  Latimer,  2  Fla.  87,  holding  grant  of  "the  tract  of  land  at 
the  point  of  the  Flag  Staff"  is  void  for  uncertainty;  Trimble  v.  Smithers, 
1  Tex.  806,  holding  title  to  land  claimed,  but  not  surveyed  until  before  the 
closing  of  the  land  offices,  could  not  be  asserted  in  a  court  of  justice. 

Distinguished  in  Vanderslice  v.  Hanks,  3  Cal.  42,  where  description  con- 
tains more  land  than  the  grant  calls  for,  and  a  judicial  survey  is  required, 
the  f ailiuc  to  procure  it  works  no  forfeiture ;  Hancock  v.  McKinney,  7  Tex. 
453,  holding  the  condition  is  subsequent,  the  estate  becomes^  absolute  in  tha 
tenant. 

Survey  would  be  prenuaed  ftom  a  settlement  by  grantee. 

Approved  in  Stewart  v.  Trenier,  49  Ala.  503,  discussing  claim  under 
French  grant. 

15  Pet  284-286,  10  L.  Ed.  740,  GWIN  y.  BBEEDLOVE. 

Sapnme  Court  may,  upon  motion,  at  any  time  during  term,  strike  off  Judg' 
ment  of  digmlMtal,  nnlesa  omission  to  file  record  and  docket  case  earlier  have 
bean  Injnzloua  to  zii^ta  of  defendant  in  error. 

Cited  in  Sparrow  v.  Strong,  3  Wall.  103,  18  L.  Ed.  49,  holding  if  no  mo- 
tion to  dismiss  a  writ  of  error  or  appeal  be  previously  made,  the  record 
may  be  fiied^nd  cause  docketed  at  any  time  within  the  term ;  West  Chicago 
St.  R.  Co.  V.  Ellsworth,  77  Fed.  665,  46  U.  S.  App.  603,  holding  rule  16  of 
Circuit  Court  of  Appeals  will  not  be  applied  where,  before  motion  is  made, 
the  cause  has  been  actually  docketed. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  B.  A.  851, 

I 

16  Pet  287-289,  10  L.  Ed.  741,  YOTTNG  v.  SMITH. 

Upon  bill  in  equity,  by  residuary  legatees  against,  executors,  to  recover 
their  respective  proportions  of  personalty,  decree  ordering  certain  sum  paid 
complainantSy  and  directing  executors  to  pay  into  court  proceeds  of  debts  due 
testator,  when  collected,  is  not  final,  and  appealable. 

Cited  in  Lodge  v.  Twell,  135  U.  S.  235,  34  L.  Ed.  155,  10  Sup.  Ct.  747, 
holding  decree  setting  aside  a  conveyance  of  property  was  not  final,  where 
there  still  remained  to  be  determined  what  personal  property  had  been 
parted  with,  and  what  was  the  amount  of  the  proceeds  to  be  accounted  for; 
Bellamy  v.  Bellamy,  4  Fla.  252,  holding  where  anything  is  to  be  done  which 
may  be  the  subject  of  exception  or  appeal,  the  decree  is  not  final;  Griffin 
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T.  Orman,  9  Fla.  49,  holding  a  decree  directing  a  reference  to  ascertain  any 
material  fact  is  not  final. 

Appealable  judgments  or  orders  in  probate  or  administration  proceed- 
ings.   Note,  Ann.  Cas.  19130,  858. 


15  Pet.  290-318,  10  L.  Ed.  742,  UNITED  STATES  v.  LINK. 
Obligation  wltlioat  seal  is  not  bond. 

Approved  in  Grady  v.  United  States,  98  Fed.  240,  holding  failure  of 
postmaster's  bond  to  mention  condition  required  by  statute  relative  to 
money-order  business  does  not  relieve  him  or  sureties  from  liability  for 
misappropriation  of  money-order  funds;  Williams  v.  State,  25  Fla.  739, 
741,  6  L.  B.  A.  822,  823,  6  South.  832,  833,  holding  that  the  instrument,  not 
having  a  seal,  was  not  a  bond,  and  would  not  support  the  summary  remedv 
provided  by  the  statute. 

Disting^uished  in  Howgate  v.  United  States,  3  App.  D.  C.  291,  where 
signature  to  bond  is  proved,  genuiness  of  seal  is  presumed. 

Appointment  entitles  public  officer  to  emoluments  of  his  office,  these  emolu- 
ments being  consideration  for  execution  of  bis  official  duties,  and  his  official 
duties  attach,  whether  he  gives  the  required  bond  or  not. 

Approved  in  Glavey  v.  United  States,  182  U.  S.  603,  45  L.  Ed.  1251.  21 
Sup.  Ct.  894,  holding  special  inspector  of  steam  foreign  vessels  is  entitled 
to  salary  under  act  of  1882 ;  Houston  v.  Estes,  35  Tex.  Civ.'  104,  79  S.  W. 
851,  though  manner  of  qualification  of  policeman  is  not  in  strict  conformity 
with  charter,  he  becomes  officer  de  jure  on  taking  official  oath  and  giving 
bond  which  was  accepted  without  objection;  United  States  v^  Eaton,  169 
U.  S.  346,  348,  42  L.  Ed.  773,  18  Sup.  Ct.  380,  381,  allowing  officer  com- 
pensation for  services  performed  before  his  official  bond  was  received  and 
approved;  Lusk  v.  Carlin,  4  Scam.  398,  holding,  if  recorder  of  deeds  gives 
incorrect  information,  an  action  may  be  maintained  upon  his  official  bond; 
Hess'  Estate,  150  Pa.  St.  350,  24  Atl.  677,  holding  that  a  consideration  is 
necessary  to  support  a  promise  to  pay  the  debt  of  another. 

Distinguished  in  State  v.  Holtcamp,  168  Mo.  App.  411,  153  S.  W.  78, 
guardian  held  properly  removed  where,  though  he  assumed  duties,  he  did 
not  notify  probate  court;  Mallory  v.  Ferguson,  50  Kan.  695,  22  L.  R.  A. 
104,  32  Pac.  412,  and  State  v.  Woods,  84  Mo.  167,  holding  bond  was  valid 
as  to  the  subsequent  signers,  as  there  was  a  continuing  consideration  run- 
ning with  the  guardian's  continuance  in  office. 

When  appointment  to  public  office  is  complete.    Note,  Ann.  Cas.  1914D, 
306. 

Benefit  to  the  promisor,  or  a  damage  to  the  promisee,  constitutes  a  good 
consideration. 

Cited  in  Gillespie  v.  Battle,  15  Ala.  283,  holding  vendee  taking  and  re- 
taining possession  of  land,  under  a  parol  contracti  cannot  defeat  a  recovery 
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on  his  note  tor  pureliase  moneji  on  groond  of  want  or  failore  of  eon* 
sideration. 

Ooniideration  naming  to  tlie  principal  ii  snfflcient  to  bind  the  raretiea. 
Cited  in  Mitehell  v.  Cotton,  2  Fla.  151,  where  note  has  been  canceled  on 
being  made  the  consideration  of  a  usurious  contract,  it  may  be  recovered 
upon,  as  well  against  a  surety  as  the  principal;  Pritchett  y.  People,  1 
Gilm.  530,  reafiOrming  rule;  Robertson  v.  Findley,  31  Mo.  388,  holding  that 
no  consideration  need  pass  directly  between  the  obligee  in  a  bond  and  the 
surety;  dissenting  opinion  in  United  States  v.  Price,  9  How.  105,  IS  L.  Ed. 
65,  majority  holding  after  the  recoveiy  of  a  joint  judgment  on  a  joint  and 
several  bond,  and  the  death  of  one  of  the  obligors,  who  was  a  surety,  a 
court  of  equity  will  not  sustain  a  remedy  against  his  executor. 

When  the  consideration  of  a  contract  must  be  expressed,  and  what  is 
a  sufficient  expression  of  it.    Note,  60  Am.  8t.  Bsp,  432. 

Official  bond  taken  by  TTnlted  States  as  security,  though  not  in  statutory 
form,  is  valid,  if  given  upon  sufficient  consideration,  and  is  not  made  void  by 
any  act  of  Congress. 

Approved  in  Pima  Ck>.  v.  Snyder,  5  Ariz.  50,  44  Pac.  298,  where  name 
of  princ^Mil  in  official  bond  of  county  treasurer  is  recited  in  body  of  bond, 
ftnd  he  subscribes  oath  of  office  indorsed  on  bond  and  enters  upon  duties 
of  his  office,  his  failure  to  sign  bond  does  not  exonerate  sureties ;  Morse  v. 
United  States,  29  App.  D.  C.  449,  where  decree  for  sale  of  infant's  real 
estate  is  void,  bond  of  trustee  appointed  t«  make  sale  is  also  void ;  United 
States  V.  Pumphrey,  11  App.  D.  C.  48,  enforcing  bond  executed  to  govern- 
ment for  faithful  performance  of  contract  to  employ  certain  Indians, 
though  not  authorised  by  statute;  Ahsmuhs  v.  Bowyer,  39  Okl.  380,  50 
L.  IL  A.  (N.  8.)  1066,  135  Pac.  415,  bond  given  by  district  clerk  held  bind- 
ing, though  not  required  by  statute;  Portland  v.  Bituminous  Paving  Co., 
33  Or.  317,  72  Am.  St.  Rep.  719,  52  Pac.  31,  holding  street  contractor's  bond 
void  where  contraclTis  ultra  vires;  Neilson  v.  Lagow,  12  How.  107, 13  L.  Ed. 
913,  holding  act  of  Congress  did  not  prohibit  the  acquisition  of  land  by 
United  States  by  way  of  security  for  a  debt;  United  States  v.  Hodson,  10 
WaU.  408,  19  L.  Ed.  940,  United  States  v.  Mynderse,  U  Blatchf.  7,  Fed. 
Cas.  15,851,  Carnegie  v.  Hulbert,  70  Fed.  216,  36  U.  S.  App.  81,  and  Stephen- 
son V.  Monmouth  Min.  &  Mfg.  Co.,  84  Fed.  117,  54  U.  S.  App.  506,  all 
holding  valid,  bonds  given  to  the  government,  though  not  conditioned  in 
the  specific  way  directed  by  statute;  Jessup  v.  United  States,  106  U.  S. 
151,  27  L.  Ed.  86,  United  States  v.  Garlinghouse,  4  Ben.  200,  Fed.  Cas. 
15;i89,  United  States  v.  Mason,  2  Bond,  188,  Fed.  Cas.  15,737,  Great  house 
V.  Dunlap,  3  McLean,  311,  Fed.  Cas.  5742,  and  Archer  v.  Hart,  5  Fla.  259, 
all  holding  bond  taken  by  United  States  without  authority  of  statute  is 
actionable;  United  States  v.  Mynderse,  27  Fed.  Cas.  62,  where  obligations 
in  excess  of  statutory  requirement  were  not  separable  from  those  in  accord. 
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the  bond  was  held  void  in  toto ;  United  States  v.  Jones,  77  Fed.  721,  hold- 
ing bond  valid  as  a  statutory  bond,  only  so  far  as  it  is  prospective;  Dick- 
son V.  United  States,  125  Mass.  315,  28  Am.  Rep.  233,  there  being  no  law 
to  the  contrary,  the  United  States  can  fake  by  devise ;  Board  of  Education 
V.  Fonda,  77  N.  Y.  356,  Town  of  Solon  v.  Williamsburgh  Savings  Bank, 
n4  N.  Y.  134,  21  N.  E.  170,  and  First  National  Bank  v.  Briggs,  69  Vt.  22, 
60  Am.  St.  Rep.  929,  87  L.  R.  A.  848,  37  Atl.  234,  all  holding  writing  in 
form  of  bond,  but  not  under  seal,  accepted  by  mistake,  valid;  Donnell  M. 
Co.  V.  Repass,  75  Mo.  App.  426,  holding  obligation  valid  at  common  law, 
though  unsealed;  State  v.  Bowman,  10  Ohio,  448,  holding  sureties  liable, 
though  principal  neither  signed  nor  sealed  bond;  Duckwall  v.  Rogers,  15 
Ohio  St.  546,  holding  that  an  undertaking  for  stay  of  execution  is  good 
as  a  common-law  contract,  though  signed  after  the  statutory  period; 
Shackamaxon  Bank  v.  Yard,  143  Pa.  St.  134,  139,  140,  holding  that  failure 
to  carry  out  statutory  requisites  will  not  relieve  surety;  State  v.  Taylor, 
10  S.  D.  185,  66  Am.  St.  Rep.  709,  72  N.  W.  >408,.  holding  official  bond 
executed  in  excess  of  penalty  prescribed  by  statute,  may  be  enforced  to 
the  full  amount  of  its  penalty;  Janes  v.  Reynolds,  2  Tex.  256,  and  Johnson 
v.  Erstine,  9  Tex.  5,  both  holding  that  bond  departed  too  essentially  from 
the  statute  to  authorize  a  summary  judgment;  Dikes  v.  Miller,  25  Tex. 
Sup.  290,  78  Am.  Dec.  572,  holding  commissioner  of  land  office  must  be 
deemed  to  have  authority  to  accept  the  relinquishment  of  title  on  behalf  of 
the  State;  Territory  v.  Golding,  3  Utah,  48,  5  Pac.  550,  holding  that  a 
mortgage  by  a  public  officer  to  secure  an  indebtedness  due  the  territory 
for  defalcation,  does  not  impair  •the  right  of  action  upon  his  official  bond; 
Eureka  Sandstone  Co.  v.  Long,  11  Wash.  168,  39  Pac.  448,  holding  sureties 
liable  though  bond  was  accepted  without  principal's  signature;  State  v. 
Purcell,  31  W.  Va.  58,  5  S.  E.  308,  holding  injunction  bond  not  invalid 
by  reason  of  a  variance  between  the  condition  pf  the  bond  and  the  condi- 
tion prescribed  by  the  injunction  order;  Manitowoc  County  v.  Truman,  91 
Wis.  14,  64  N.  W.  310,  holding  valid  bond  substantially  in  compliance 
with  the  statute;  dissenting  opinion  in  Chilton  v.  The  People,  66  111.  504, 
majority  holding  that  an  instrument  without  a  seal  is  not  a  bond;  Moses 
v.  United  States,  166  U.  S.  583,  41  L.  Ed.  1124,  17  Sup.  Ct.  686,  arguendo. 
Distinguished  in  Avery  v.  Springport,  14  Blatchf.  273,  Fed.  Cas.  676, 
where  statute  provided  that  bonds  should  be  under  seals,  bonds  not  under 
seal  were  held  void;  Hawes  v.  Marchant,  1  Curt.  140,  Fed.  Cas.  6240,  hold- 
ing that  statutory  bond  executed  under  duress  is  void;  Hardesty  v.  Price, 
3  Colo.  559,  560,  holding  void  bond  given  in  contravention  of  the  object 
of  the  statute. 

When  an  official  bond  becomes  binding  on  the  sureties,  and  what 
irregularities  fail  to  relieve  them  from  liability.  Note,  90  Am.  St. 
Rep.  200. 

Enforceability  of  bond  of  public  official  intended,  but  not  binding,  as  a 
statutory  bond.    Note,  21  L.  R.  A.  (N.  S.)  767,  771. 
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Miseellaneoos.  Miscited  in  IngersoU  v.  Kendall,  13  Smedes  &  M.  615| 
Jordan  y.  Harris,  31  Miss.  259,  and  Angier  y.  Howard,  94  N.  G.  29. 

15  Pet  319-335,  10  L.  Ed.  753,  T7NITED  STATES  ▼.  bELESPINE. 

Spaoiili  grant,  Told  because  grantee  did  not  perform  conditions,  is  also 
▼old  as  against  the  United  States. 
Cited  in  dissenting  opinion  in  Fremont  v.  United  States,  17  How.  568, 

15  L.  Ed.  250,  majority  holding  these  were  conditions  subsequent,  and  a 
non-compliance  did  not  amount  to  a  forfeiture. 

Distinguished  in  Hancock  ▼.  McKinney,  7  Tex.  453,  holding  these  were 
conditions  subsequent,  and  estate  vested  absolutely. 

Authenticity  of  docnment  having  been  eanctioned  by  Spanish  tribunal, 
wUeh  acted  on  it  tn  making  title,  cannot  be  questioned  by  our  courts. 

Cited  in  United  States  v.  Davenport,  15  How.  7,  14  L.  Ed.  577,  holding 
copies  of  grant  made  by  commandant  of  Spanish  post,  and  land  office  in 
Texas  were  sufficient. 

SiMOiish  grant,  too  Indefinite  to  be  located,,  and  never  actually  located  by 
any  survey  under  Spanish  authority,  is  void  as  against  the  United  States. 

Approved  in  Sena  v.  United  States,  189  U.  S.  238,  47  L.  Ed.  790,  23  Sup. 
Ct.  597,  holding  where  Court  of  Private  Land  Claims  has  held  evidence  as 
to  boundaries  of  Spanish  grant  uncertain.  Supreme  Court  will  follow  the 
rule  in  absence  of  dear  evidence  to  the  contrary ;  United  States  v.  Miranda, 

16  Pet.  160,  10  L.  Ed.  922,  United  States  v.  King,  3  How.  787,  11  L.  Ed. 
830,  Villalobos  v.  United  States,  10  How.  557,  13  L.  Ed.  537,  and  Winter 
V.  United  States,  Hempst.  384,  Fed.  Cas.  17,895,  holding  grant  void  because 
calls  were  too  indefinite  to  locate  land ;  Lecompte  v.  United  States,  11  How. 
127, 13  L.  Ed.  032,  holding  occupation  or  culitivation  is  insufficient,  unless 
there  be  a  severance  from  the  public  domain  to  validate  grant;  Muse  v. 
Arlington  Hotel  Co.,  68  Fed.  644,  holding  grant  of  a  "tract  of  land  of  one 
square  league,"  too  indefinite;  Doe  v.  Latimer,  2  Fla.  87,  holding  descrip- 
tion, "tract  of  land  at  the  point  of  Flag  Staff,''  too  indefinite;  Trimble  v. 
Smithers,  1  Tex.  807,  since  petition  shows  the  land  was  not  surveyed  before 
the  closing  of^the  land  offices,  it  is  still  a  part  of  the  public  domain ;  Chaires 
V.  United  States,  3  How.  619,  11  L.  Ed.  753,  arguendo. 

Distinguished  in  Jopling  v.  Chachere,  107  La.  528,  32  South.  245,  holding 
confirmation  by  old  board  of  commissioners  for  Western  district  of  New 
Orleans  under  congressional  act  of  1807,  of  claim  based  on  oc9upancy  and 
settlement,  followed  by  congressional  confirmation,  operated  as  grant,  and 
land  was  subject  to  State  taxation  from  date  of  confirmation;  Vanderslice 
V.  Hanks,  3  Cal.  42,  holding  grant  valid,  where  land  was  described  by 
specific  boundariesi  although  containing  more  land  than  called  for  by 
the  grant. 
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Miscellaneous.    Cited  in  United  States  v.  Marvin,  3  How.  624,  11  L.  Bd. 
755. 


16  Pet.  336-376,  10  It.  Ed.  759,  GBATIOT  ▼.  UNITED  STATEa 

Treasury  transcript,  merely  stating  balances,  Is  not  evidence  under  act 
of  1797;  yet  If  whole  transcript,  taken  togetlier,  contains  Items,  so  as  to  sbow 
how  balances  were  struck  and  of  what  Items  composed,  It  Is  sufficient. 

Cited  in  United  States  v.  Gaussen,  1»  WaU.  213,  22  L.  Ed.  43,  holding 
that  a  transcript  of  the  accounts  rendered  by  a  collector  himself  (when 
not  partial  or  fragmentary),  is  evidence  against  the  surety,  on  his  official 
bond ;  United  States  v.  Pinson,  102  U.  S.  554,  26  L.  Ed.  228,  holding  inad- 
missible, an  account  of  a  delinquent  revenue  officer,  not  certified  to  be  a 
transcript  from  the  books;  United  States  v.  Eg^eston,  4  Sawy.  201,  Fed. 
Cas.  15,027,  holding  that  transcript  from  treasury  books  is  prima  facie 
evidence  of  the  facts  stated  therein. 

TTnder  act  of  1797,  Item  of  credit  may  be  set  off  tn  an  action  by  United 
States,  whether  claim  be  legal  or  equitable;  proper  extra  services  performed 
by  officer  may  be  suitably  compensated  by  department  employing  him.  If  not 
prohibited  by  some  positive  law. 

Approved  in  Yates  v.  United  States,  90  Fed.  62,  holding  setoff  in  suit 
.igainst  officer  is  not  allowed  unless  claim  is  presented  to  treasury  officials 
and  disallowed;  Watkins  v.  United  States,  9  Wall.  765,  19  L.  Ed.  822, 
holding,  under  act  of  Congress,  claims  for  credit  cannot  be  admitted  in 
suits  between  the  United  States  and  individuals,  unless  they  have^becn 
duly  presented  to  the  accounting  officers  of  the  treasury  and  been  dis- 
allowed ;  Hall  V.  United  States,  91  U.  S.  564,  23  L.  Ed.  448,  holding,  under 
act  of  1864,  claims  for  extra  service  cannot  be  set  off  unless  sanctioned  by 
the  Secretary  of  the  Treasury;  McKnight  v.  United  States,  98  U.  S.  186, 
25  L.  Ed.  116,  holding  United  States  could  set  off  amount  due  party  under 
the  contract,  to  meet  his  liability  as  surety  on  the  bond;  United  States  v. 
Flanders,  112  U.  S.  93,  28  L.  Ed.  632,  5  Sup.  Ct.  70,  collector  could  set  off 
money  paid  for  expenses,  if  the  amount  is  found  reasonable,  although  the 
item  was  not  formally  allowed  by  the  treasury  department;  Wisconsin 
Central  R.  R.  Co.  v.  United  States,  164  U.  S.  211,  41  L.  Ed.  406,  17  Sup.  Ct. 
52,  holding  government  not  bound  by  act  of  its  officers,  making  an  unau- 
thorized payment,  under  misconstruction  of  the  law;  United  States  v. 
Patrick,  73  Fed.  807,  36  U.  S.  App.  645,  holding  that,  in.  actions  by  United 
States,  it  is  sufficient  if  the  claim  was  presented  and  disallowed,  it  i&  not 
necessary  to'  present  the  evidence  to  support  it ;  United  States  v.  North 
American  Commercial  Co.,  74  Fed.  153,  holding  claim  not  presented  to 
treasury  department  for  allowance  cannot  be  set  off  against  United  States ; 
St  Louis  etc.  R.  R.  Co.  v.  Chenault,  36  Kan.  56,  12  Pao.  305,  holding 
treasurer  of  railroad  could  set  off  just  and  l^;al  claims;  Briggs  v.  Light- 
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Boats,  11  Allen,  176,  holding  lien  conld  not  be  enforced  against  boat  coming 
into  the  hands  of  the  United  States. 

Distingnished  in  Qratiot  v.  United  States,  4  How.  115,  11  L.  Ed.  900, 
holding  engineer  superintending  a  military  work,  cannot  charge  commis- 
sion for  disbursing  public  money  (see  dissenting  opinion,  pp.  118,  120,  11 
L  Ed.  902) ;  United  States  v.  Hall,  2  Dill.  427,  Fed.  Gas.  15,284,  holding 
(liscretiotL  of  Secretary  of  Treasury  in  making  extra  allowances,  cannot 
be  judicially  revised. 

Setoff,   counterclaim   or  recoupment  in   action  by   State.    Note,   SS 
L.  R.  A.  (N.  8.)  381. 

Ko  aUowance  can  be  made  for  services  whith,  the  olllcer  was  bound  to  per- 
fomi,  tboD^  not  of  ordinary  oceurence. 

Approved  in  Minis  v.  United  States,  15  Pet.  445, 10  L.  Ed.  799,  construing 
act  of  183^,  making  additional  appropriations  for  Delaware  breakwater; 
United  States  v.  King,  147  U.  S.  679,  37  L.  Ed*  329.  13  Sup.  Ct.  440,  and 
Andrews  v.  United  States,  2  Story,  208,  Fed.  Cas.'381,  holding  officer  not 
entitled  to  compensation  for  the  performance  of  duties  confeiTcd  by  sub- 
sequent laws;  Poinier  v.  United  States,  40  Fed.  141,  allowing  supervisors 
for  special  duties;  Swigett  v.  United  States,  78  Fed.  459,  holding  United 
States  liable  for  office  rent,  necessarily  paid  by  register  of  land  office. 

Distinguished  in  United  States  v.  Smith,  1  Wood.  &  M.  194,  195,  Fed. 
Cas.  16,346,  holding  a  marshal  is  not  entitled  to  commissions  on  money 
paid  his  deputies  for  taking  the  census,  it  being  a  part  of  his  office  duty. 

Miscellaneous.  Cited  in  United  States  v.  Schlierholz,  133  Fed.  335, 
special  agent  of  general  land  office  is  not  officer  of  United  Stales  within 
Rev.  Stats.,  §  5481,  relating  to  extortion;  miscited  in  Boody  v.  United 
States,  1  Wood.  &  M.  168,  Fed.  Cas.  1636. 

15  Pet.  377-406,  10  K  Ed.  774,  UNITED  STATES  v.  BANK.  OF  THE  ME- 
TROPOLIS. 

United  States^  accepting  bill  of  exchange,  through  authorized  agent,  are 
bound  for  its  payment,  to  bona  fide  holder  for  value,  whatever  equities  between 
them  and  the  drawer. 

Approved  in  Walker  v.  United  States,  139  Fed.  413,  414,  where  marshal 
rendered  accounts  against  United  States  covering  services  of  deputies, 
which  have  been  audited  and  paid,  government,  after  longe  lapse  of  time 
and  after  expiration  of  term  of  office,  cannot  recover  such  sums;  United 
States  V.  Holmes,  105  Fed.  43,  holding  government  is  entitled,  for  pro- 
tection of  its  property,  without  any  le^slative  authority,  to  all  civil 
lemedies  given  to  individuals;  United  States  v.  Wyman,  2  Mackey  (D.  C), 
406,  drafts  given  by  treasurer  of  United  States  upon  himself  are  assets 
within  district;  United  States  v.  Burrill,  107  Me.  384,  Ann.  Gas.  1912D, 
512,  78  AtL  569,  United  States  may  sue  in  foreibie  entry  and  detainer; 
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Lynch  v.  United  States,  13  Okl.  145,-73  Pac.  1096,  petition  by  United  States 
to  annul  patent  for  fraud  must  contain  all  material  averments  necessary 
to  constitute  bill  in  equity  under  chancery  practice ;  Cotton  v.  United  States, 
11  How.  232,  13  L.  Bd.  676,  holding  that  United  States  have  right  to  bring 
trespass  q.  c.  f.  against  one  carrying  away  trees  from  public  lands;  Bank 
of  the  Republic  v.  Millard,  10  Wall.  158,  19  L.  Ed.  900,  deciding  that 
holder  of  check  drawn  by  public  officer  cannot  sue  bank  for  refusing  pay- 
ment; Cooke  v.  United  States,  91  U.  S.  396,  28  L.  Ed.  242,  and  Cooke  v. 
United  States,  12  Blatchf.  59,  Fed.  Cas.  3178,  holding  payment  of  notes 
by  assistant  treasurer,  without  the  further  order  of  the  Secretary  of  the 
Treasury,  did  not  retire  them;  United  States  v.  State  Bank, '96  U.  S.  36, 
24  L.  Ed.  648,  declaring  that  rules  of  law  applicable  to  an  individual  in 
a  like  case,  apply  also  to  the  United  States,  its  sovereignty  not  being  in- 
volved; Badeau  v.  United  States,  130  U.  S.  452,  32  L.  Ed.  1001,  9  Sup. 
Ct.  583,  holding  that  an  officer  whose  name  is  placed  on  the  retired  list 
of  the  army  is  an  officer  de  facto,  and  salary  paid  cannot  be  recovered; 
Lee  V.  Kaufman,  3  Hughes,  126,  Fed.  Cas.  8191,  holding  courts  have 
cognizance  of  statutory  ejectment  against  an  officer  of  the  government, 
especially  when  the  government  voluntarily  assists  such  officer;  Eight  Hun- 
dred and  Fifty-eight  Bales  of  Cotton,  etc.,  Blatchf.  Pr.  326,  Fed.  Cas.  4318, 
holding  property  captured  as  prize  is  chargeable  with  same  liabilities 
as  if  owned  by  individuals;  United  States  v.  Tygh  Valley  Land  etc.  Co., 
76  Fed.  694,  holding  United  States  can  protect  its  property  from  threatened 
injuries;  The  State  ex  rel.  Dawson,  in  re  Strawbridge,  39  Ala.  391,  holding 
State  has  right  to  militia  service  of  persons  exempted  from  military  service 
of  Confederate  State8.i«s  bonded  agriculturists ;  State  v.  Cobb,  64  Ala.  156, 
holding  State  liable  as  indorser  on  railroad  bonds;  State  v.  Dennis,  39 
Kan.  516,  18  Pac.  727,  requiring  State  seeking  to  annul  a  contract  to  do 
equity;  Montague  v.  Boston  etc.  R.  R.  Co.,  124  Mass.  247,  holding  com- 
missioners were  liable  for  the  n^ligence  of  the  agent;  McCann  v.  Randall, 
147  Mass.  88,  9  Am.  St.  Rep.  672,  17  N.  E.  82,  holding  United  States 
treasury  draft  may  be  reached  by  a  creditor;  Bond  Debt  Cases,  12  S.  C. 
272,  holding  States  issuing  negotiable  securities  incur  the  same  respon- 
sibilities which  attach  to  an  individual  in  a  like  case;  Jones  v.  United 
States,  48  Wis.  409,  4  N.  W.  524,  holding  United  States  has  right  to  sue 
in  local  courts,  and  is  suable  there  with  its  own  consent ;  dissenting  opinion, 
United  States  v.  Bank  of  United  States,  5  How.  405,  12  L.  Ed.  210,  ma> 
jority  holding  bill  of  exchange  drawn  by  one  government  on  another  is 
not  governed  by  the  law-merchant;  dissenting  opinion  in  Pugh  v.  Moore, 
44  La.  Ann.  232,  10  South.  718,  majority  holding  negotiable  State  bond 
in  hands  of  innocent  holder,  having  been  fraudulently  reissued,  is  subject 
to  defense;  dissenting  opinion  in  People  v.  Brandreth,  36  N.  Y.  197, 
majority  holding  advances  to  State  officers,  not  authorized  to  borrow  on 
credit  of  State,  creates  no  claim  against  it ;  United  States  v.  Nashville  etc. 
Ry.  Co.,  118  U.  S.  125,  80  L.  Ed.  83,  6  Sup.  Ct.  1008,  United  States  v. 
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Ames,  1  Wood,  ft  M.  81,  Fed.  Gas.  14,441,  and  Smith  v.  Rochester,  92 
N.  Y.  478,  44  Am.  Rep.  398,  all  argaendb. 

DiBtingoished  in  The  Floyd  Acceptances,  7  Wall.  678,  19  L.  Ed.  174, 
holding  that  authority  of  officer  of  United  States  to  hecome  a  party  to  a 
bill  may  be  inquired  into ;  United  States  v.  North  Carolina,  136  U.  S.  218, 
S4  Ii.  Bd.  839,  10  Sup.  Gt  923,  holding  State  is  not  liable  to  pay  interest 
on  its  debts;  Raymond  v.  State,  54  Miss.  565,  28  Am.  R^.  384,  holding 
setoff  not  applicable  to  demands  by  the  State  against  individuals. 

Want  of  consideration  between  drawer  and  acceptor  is  no  defense  against 
bona  llde  holder,  eren  though  acceptor  has  heen  defrauded  by  drawee. 

Approved  in  Morrison  ft  Go.  v.  Farmers'  etc.  Bank,  9  Okl.  700,  60  Pac. 
274,  applying  principle  to  foreign  bill  of  exchange;  Hoffman  v.  3ank  of 
Milwaukee,  12  Wall.  192,  20  L.  Ed.  369,  holding  consignee  paying  drafts, 
to  which  forged  bills  of  lading  were  attached,  has  no  recourse  against  a 
bona  fide  holder;  Jarvis  v.  Wilson,  46  Gonn.  92,  33  Am.  Rep.  20,  holding 
that  after  acceptance,  acceptor  cannot  set  up  want  of  funds  of  the  drawer 
in  his  hand;  Farmers  ft  Merchants'  Bank  v.  Rathbone,  26  Vt.  31,  58  Am. 
Dec  204,  holding  right  of  indorsee  of  bill  to  regard  acceptor  as  principal 
debtor,  is  unaffected  by  subsequently  acquired  knowledge  that  bill  was 
given  for  accommodation;  Arnold  v.  Sprague,  34  Vt.  407,  holding^  after 
acceptance,  drawee  cannot  set  up  as  against  payee,  that  as  between  him 
and  the  drawer  there  was  consideration,  dissenting  opinion  in  Prentice  v. 
Zane,  8  How.  489,  12  L.  Ed.  1168,  5  Blackf.  247,  arguendo. 

Stolen  bonds,  coupons  and  other  negotiable  acceptances.    Note,  125 
Am*  St.  R^.  808. 

One  accepting  conditionally  must  express  the  condition  speciflcally;  noth- 
ing can  be  inf  eired. 

Approved  in  Schwabacher  Hardware  Co.  v.  Miller  Sawmill  Co.,  90  Wash. 
195,  155  Pac.  768,  where  bill  of  exchange  was  accepted  payable  out  of 
available  proceeds  of  certain  contract,  such  proceeds  could  not  be  applied 
to  pre-existing  indebtedness ;  Seymour  v.  Lumber  Co.,  58  Fed.  961,  16  U.  S. 
App.  245,  holding  evidence  of  fraud  in  procuring  acceptance  inadmissible 
in  action  against  a  holder  in  good  faith;  Posey  v.  Denver  Nat.  Bank,  7 
Colo.  App.  113,  42  Pac.  686,  holding  conditions  were  so  indefinitely  ex- 
pressed, that  the  advancement  was  warranted;  Coffman  v.  Campbell,  87 
lU.  101,  holding  telegram  agreeing  to  accept  draft,  ''for  stock,"  was  not 
a  conditional  contract ;  Greene  v.  Duncan,  37  S.  C.  250,  15  S.  £.  958,  hold- 
ing a  conditional  acceptance  is  valid,  according  to  its  terms;  Peckham  v. 
Lyon,  4  McLean,  50,  Fed.  Cas.  10,899,  and  Exchange  Bank  v.  Rice,  98 
Mass.  289,  both  arguendo. 

The  head  of  department  has  not  right  to  review  decision  of  his  predeces- 
sor, allowing  credit^  except  to  correct  some  error  of  calculation. 
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Approved  in  United  States  v.  Gongwer,  37  App.  D.  C.  562,  applyiug  rule 
to  accounting  officers  of  Treasury  Department;  In  re  Hoeveler,  21  D.  C. 
Ill,  113,  where  Commissioner  of  Patents  has  once  passed  on  merits  of 
application,  same  matter  cannot  be  inquired  into  by  subsequent  commis- 
sioner; United  States  v.  Harmon,  147  U.  S.  275,  37  L.  Ed.  167,  13  Sup.  Ct. 
330,  and  Harmon  v.  United  States,  43  Fed.  564,  both  holding  Circuit  Court 
could  review  items  disallowed  by  the  first  controller;  Wisconsin  Central 
R.  Co.  V.  United  States,  164  U.  S.  205,  41  L.  Ed,  404,  17  Sup.  Ct.  60,  hold- 
ing action  of  officers  in  matters  of  account  cannot  be  regarded  as  a  conclu- 
sive determination;  State  v.  Brewer,  61  Ala.  322,  323,  holding  auditor  has 
no  power  to  restate  accounts  settled  by  his  predecessor;  dissenting  opinion 
in  Kendall  v.  Stokes,  3  How.  793,  11  L.  Ed.  835,  majority  holding  officer 
not  liable  for  suspending  certain  credits  entered  by  his  predecessor. 

Distinguished  in  Lochren  v.  Long,  6  App.  D.  C.  508,  Commissioner  of 
Pensions  may  reduce  pension  rating  fixed  by  predecessor. 

Defendant,  In  action  by  United  States,  may  claim  any  credits  to  wbich  he 
is  entitled,  if  they  have  been  presented  to  Secretary  of  Treasury  and  rejected. 

Approved  in  Smythe  v.  United  States,  188  U.  S.  173,  47  L.  Ed.  431,  23 
Sup.  Ct.  284,  following  rule ;  Briggs  v.  Light-^oats,  11  Allen,  176,  holding 
lien  cannot  be  enforced  against  boat  coming  into  the  hands  of  the  United 
States;  Buchanan  v.  Knoxville  &  0.  R.  Co.,  71  Fed.  331,  37  U.  S.  App.  499, 
holding  State,  having  accepted  proceeds  of  sale,  was  estopped  to  claim  right 
to  tax  company. 

Denied  in  State  v.  Dennison,  84  N.  Y.  281,  holding  State,  by  coming  into 
court,  does  not  subject  itself  to  an  affirmative  judgment  upon  a  setoff. 

Distinguished  in  Borden  v.  Houston,  2  Tex.  610,  holding  party  sued  by 
the  government  cannot  set  off  claims,  unless  expressly  authorized  by 
statute. 

The  maxim,  "Nullum  tempus  occurrit  regi."    Note,  101  Am.  St.  Rep. 

151,  169. 
Bight  of  United   States  to  maintain  civil  action.    Note,  Ann.  Gas. 

1912D,  515. 
Setoff,   counterclaim   or  recoupment  in   action   by   State.    Note,    33 

L.  B.  A.  (N.  S.)  381. 

When  instructions  are  asked,  they  should  be  precise  and  certain  to  pmx- 
ticular  intent,  that  point  may  be  distinctly  seen  by  court. 

Approved  in  District  of  Columbia  v.  Gray,  1  App.  D.  C.  606,  jury  should 
be  instructed  specifically  and  not  by  vague  generalities;  People  v.  Biddle- 
come,  3  Utah,  217,  2  Pac.  200,  reaffirming  rule;  State  v.  Hopkins,  56  Vt. 
261,  and  French  v.  Ware,  65  Vt.  359,  26  Atl.  1103,  holding  that  requests 
improperly  drawn  should  not  be  considered;  New  York  ft  T.  S.  Co.  v. 
Anderson,  50  Fed.  464,  1  U.  S.  App.  176;  to  point  that  it  is  doubtful 
whether  refusal  to  direct  a  verdict  for  defendant  presents  any  valid  cx« 
oeptiou. 
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Miscellaneous.  Cited  in  Gross  v.  Board  etc.,  158  Ind.  537,  64  N.  E.  28, 
liolding  allowance  of  claim  of  officer  by  county  commissioners  in  addition 
to  his  salary,  expressly  prohibited  by  statute,  was  not  binding  on  county  as 
a  judicial  determination ;  Carran^  v.  Little,  40  Ohio  St.  399,  to  point  that 
an  order  to  pay  money  out  of  a  particular  fund  is  npt  a  bill  of  exchange; 
State  V.  Mayor,  49  La.  Ann.  1769,  22  South.  1016,  and  Mayor  v^  Bailey, 
2  Denio,  448,  miscited. 

15  Pet  407-422,  10  L.  Ed.  785,  tJNITED  STATES  ▼.  nTZGEBAIiD. 

An  officer  of  the  United  States  is  not  deprived,  hj  any  act  of  Congress,  of 
benefit  of  pre-emption  laws. 

Distinguished  in  Scott  v.  Carew,  196  U.  S.  112,  49  L.  Ed.  406,  25  Sup. 
Ct.  193,  right  of  pre-emption  given  by  4  Stat.  154,  c.  28,  did  not  extend  to 
lands  which  had  been  appropriated  by  United  States  for  military  post 
until  such  post  was  abandoned. 

No  reservation,  or  appropriation,  of  a  tract  of  land  can  be  made,  after  a 
citizen  has  acquired  a  right  to  it  under  a  pre-emption  law. 

Approved  in  Whitney  v.  Frisbie,  6  D.  C.  269,  act  of  1863  limiting  claims 
of  purchasers  of  Vallejo  title  to  Loscol  ranch  did  not  affect  existing  pre- 
emption claim;  McTyer  v.  McDowell,  36  Ala.  48,  holding  right  of  pre- 
emption prior  to  issue  of  patent  cannot  be  transferred;  Garcia  v.  Callen- 
der,  125  N.  Y.  311,  26  N.  E.  284,  defining  pre-emption. 

Distinguished  in  Hutton  v.  Frisbie,  37  Cal.  495,  holding  Congress  can 
withdraw  land  from  pre-emption,  before  party  has  perfected  his  right 
by  payment;  United  States  v.  Bisel,  8  Mont.  29, 19  Pac.  253,  holding,  while 
sehool  sections  are  segregated  sub  modo  from  the  public  domain,  the 
United  States  still  has  dominion  over  them. 

Congress  alone  haa  authority  to  make  and  authorize  appropriatloiui  of  the 
pnbUc  lands. 

Approved  in  United  States  v.  Midway  Northern  Oil  Co.,  216  Fed.  804, 
President  had  no  right  to  withdraw  oil  land  from  entry  in  aid  of  proposed 
legislation;  United  States  v.  Hanson,  167  Fed.  889,  93  C.  C.  A.  371  (opinion 
of  lower  court).  Court  of  Appeals  holding  that  settler  on  unsurveyed  pub- 
lic land  had' no  rights  as  against  withdrawal- of  land  from  entry  by  recla- 
mation act  of  1902;  United  States  v.  North  West  Trading  Co.,  1  Alaska, 
9,  an  appropriation  of  water  fund  for  purposes  of  wharfage  to  United 
States  can  only  be  made  by  act  of  Congress;  Frazee  v.  Spokane  Co.,  29 
Wash.  283,  69  Pac.  781,  hojding  under  act  of  July  4,  1884,  §  5,  Indian  is 
entitled  to  privilege  of  law  though  patent  erroneously  states  that  it  was 
issued  under  another  law;  dissenting  opinion  in  United  States  v.  Midwest 
Oil  Co.,  236  U.  S.  488,  69  L.  Ed.  687,  35  Sup.  Ct.  309,  majority  holding  that 
long-continued  practice  of  President,  with  acquiescence  of  Congress,  to 
withdraw  public  lands  from  entry  operated  as  implied  grant  of  power; 
United  States  v.  Tiehenor,  8  Sawy.  151,  12  Fed.  423,  holding  void  an  order 
issued  by  military  of&cer  in  command  of  the  department  directing  the 
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establishment  of  ''a  military  reservation";,  dissenting  opinion  in  Chapman 
V.  Quinn,  66  Cal.  292,  majority  holding  rule  forbidding  the  filing  of  a 
declaratory  statement  for  a  tract  of  land,  after  the  inauguration  of  a 
contest  between  other  parties  for  the  same  land,  is  not  so  unreasonable  as 
to  justify  interference  by  the  courts ;  Emblen  v.  Lincoln  Land  Co.,  94  Fed. 
715,  holding  Congress  can  withdraw  contest  from  land  department,  and 
itself  determine  the  rights. 

Miscellaneous.  Cited  in  Emblen  v.  Lincoln  Land  Co.,  102  Fed.  563,  hold- 
ing where  pending  land  contest  decided  adversely  to  contestant  by  land 
officer,  Congress  deprived  land  officeyjof  further  jurisdiction,  contestant 
acquired  no  vested  rights;  Robson  v. 'Commissi oner  of  State  Land  Office, 
148  Mich.  16,  111  N.  W.  908,  to  point  that  appropriations  of  land  will 
be  recognized  regardless  of  lapse  of  time. 

Miscited  in  Olive  v.  Adams,  50  Ala.  374. 


15  Pet.  423-448,  10  L.  Ed.  791,  MINIS  ▼.  UNITED  STATES. 

Proviio  of  statute  ii  Intended  either  to  except  something  ftom  the  enact- 
ing clause,  qualify  or  restrain  its  generality,  or  to  exclude  some  possible  ground 
of  misinterpretation  of  its  extending  to  cases  not  intended  by  legislature  to 
be  brotti^t  within  its  purview. 

Approved  in  White  v.  United  States,  191  U.  S.  551,  48  L.  Ed.  298,  hold- 
ing 30  Stat.  1004,  as  to  crediting  naval  officers  appointed  from  civil  life 
with  five  years'  service  on  date  of  appointment  for  purpose  of  computing 
their  pay,  does  not  apply  to  readjustment  for  any  period  prior  to  next 
fiscal  year  after  passage  of  act;  Chesapeake  etc.  Tel.  Co.  v.  Manning,  186 
U.  S.  242,  46  L.  Ed.  1146,  22  Sup.  Ct.  883,  construing  30  Stat.  525,  528, 
relating  to  telephone  charges  in  District  of  Columbia;  Patton  v.  Cincin- 
nati etc.  Ry.  Co.,  208  Fed.  31,  and  Strauser  v.  Chicago  etc.  R.  Co.,  193 
Fed.  294,  both  holding  that  prohibition  of  removal  of  cause  contained  in 
Employers'  Liability  Act  applies  to  removal  on  any  ground;  Jones  v. 
Hoover,  144  Fed.  227,  under  23  Stat.  340,  and  32  Stat.  730,  relating  to 
Umatilla  Indian  reservation,  purchaser  of  one  hundred  and  sixty  acres  of 
untimbered  land  under  first  act  could  not  buy  under  second,  though  he 
was  settler  on  tract  he  sought  to  buy;  United  States  v.'  Baltic  Mills  Co., 
124  Fed.  41,  construing  alien  contract  labor  law  (26  Stat.  1084) ;  In  re 
Matthews,  109  Fed.  614,  construing  Arkansas  mechanics'  lien  law  (Acts 
1895,  p.  217),  with  reference  to  priority  of  mortgage  over  mechanic's  lien; 
United  States  v.  Puleston,  106  Fed.  296,  construing  27  Stat.  609,  relating 
to  mileage;  United  States  v.  Sapinkow,  90  Fed.. 659,  construing  Rev.  Stats., 
§  3392,  relating  to  packing  of  cigars ;  Towson  v.  Denson,  74  Ark.  306,  86 
S.  W.  662,  under  Kirby's  Digest,  §  5057,  it  is  not  necessary  that  there 
shall  be  seven  years'  payment  of  taxes  before  such  payment  will  begin  to 
be  equivalent  to  possession;  In  re  GKlstrap,  171  Cal.  119,  152  Pac.  46, 
state  license  tax  upon  drug  peddlers  held  not  affected  by  proviso  exempt- 
ing ex-soldier  from  payment  of  local  license;  Witkins  v.  Abell,  26  Colo. 
466,  58  Pac.  613,  holding  mechanics'  lien  act  (Sess.  Laws  1895,  p.  202,  §  8) 
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not  apply  to  owners  who  do  not  lease  their  lands ;  Hackett  v.  Chicago 
City  Ry.  Co.,  235  111.  123,  85  N.  E.  322,  holding  proviso  in  statute  to  be 
limited  to  seetion  in  which  found;  People  v.  Board  of  Supervisors,  185 
IlL  298,  56  N.  E.  1048,  construing  Laws  1899,  p.  209,  requiring  supervisors 
of  eounties  containing  a  soldiers'  home  to  establish  voting  place  within 
inclosure  of  such  home;  Simpson  v.  State,  179  Ind.  201,  99  N.  E.  982,  pro- 
viso in  statute  permitting  common  council  to  fix  liquor  licenses  did  not 
peimit  them  to  rescind  their  action;  State  v.  Young,  74  Or.  406,  145  Pac. 
649,  holding  that  proviso  did  not  enlarge  exception  to  prohibition  con- 
tained in  act;  dissenting  opinion  in  Matter  of  Moore,  209  U.  S.  512,  14 
Aim.  Gas.  1164,  52  L.  Ed.  914,  28  Sup.  Ct.  585,  706,  majority  holding  that 
consent  gave  jurisdiction  over  case  removed  from  State  court  for  diversity 
of  citizenship;  dissenting  opinion  in  Alaska  Northern  Ry.  Co.  v.  Seward, 
229  Fed.  671,  majority  holding  that  proviso  in  act  creating  Alaska  legisla- 
ture prohibited  municipal  corporations,  as  well  as  legislature,  from  taxing 
railroads;  United  States  v.  Cook,  17  Wall.  177,  21  L.  Ed.  540,  holding  act 
of  1846  contains  no  exception  or  proviso  of  any  kind ;  Thaw  v.  Ritchie,  136 
U.  S.  542,  84  L.  Ed.  586,  10  Sup.  Ct.  1042,  construing  proviso  in  statute 
governing  sale  of  land  by  Orphans'  Court;  Selma  etc.  R.^R.  Co.  v.  United 
States,  139  U.  S.  566,  85  L.  Ed.  269,  11  Sup.  Ct.  640,  holding  burden  oi 
proof  was  on  plaintiff  to  show  that  his  claim  was  not  of  the  excepted  class ; 
Austin  V.  United  States,  155  U.  S.  431,  89  L.  Ed.  212, 15  Sup.  Ct.  173,  hold- 
ing proviso  n^atived  the  authority  granted  beyond  the  limit  defined; 
Gould  V.  Hammond,  McAll.  242,  Fed.  Cas.  5638,  holding  that  the  proviso 
expressly  exempted  such  goods  from  the  provisions  of  the  enacting  clause ; 
United  States  v.  Church  of  the  Hold  Trinity,  36  Fed.  305,  holding  irami- 
^ation  statute  could  not  be  given  a  restricted  meaning,  in  view  of  the 
proviso;  Detroit  v.  Detroit  City  Ry.  Co.,  56  Fed.  880,  and  Chicago  v. 
Phoenix  Ins.  Co.,  126  111.  280,  18  N.  E.  670,  holding  provisions  did  not 
create  any  power  in  municipalities,  but  merely  restricted  the  manner  in 
^hich  the  legislature  shall  confer  such  power;  Puleston  v.  United  States, 
S8  Fed.  972,  holding  proviso  affecting  only  the  appropriation  made  by  that 
act;  Alabama  &  Fla.  R.  R.  Co.  v.  Burkett,  46  Ala.  577,  holding  act  of  Con- 
flTess  granting  right  of  way  over  public  lands,  to  railroads,  ceases  to 
operate  on  such  lands  after  they  have  been  purchased  by  a  citizen;  Car- 
^^^  V.  State,  58  Ala.  401,  it  is  the  matter  of  the  succeeding  words,  and 
Qot  the  form,  which  determines  whether  it  is  a  proviso ;  San  Francisco  Gas 
^ght  Co.  V.  Dunn,  62  Cal.  600,  holding  proviso  prohibits  the  making  of 
4Dy  contract  for  any  purpose  binding  the  city  for  more  than  two  years; 
feiTitoiy  V.  Scott,  2  Dak.  Ter.  217,  6  N.  W.  437,  in  indictment  for  setting 
/>rarne  fire,  under  penal  code,  it  is  not  necessary  to  negative  the  exceptions 
Contained  in  other  sections ;  Ex  parte  White,  4  Fla.  171,  declaring  that  the 
^xcej>t;i^n  points  to  the  power  contained  in  the  proviso;  Commissioners  v. 
State,   24  Fla.  268,  4  South.  797,  construing  proviso  strictly;  Georgia  R.  R. 
^'    'V'.     Eailroad  Commrs.,  70  Ga.  703,  holding  that  the  proviso  did  not 
^^^   ^  contract  between  it  and  the  State;  Macon  R.  R.  Co.  v.  Gibson,  85 
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Qa.  19,  21  Ant  St  Bep.  142,  11  S.  £.  445,  holding  charter  of  a  private 
corporation  may  be  modified  by  an  amendment,  adding  a  proviso  to  one 
of  its  sections;  Ketcham  v.  Hill,  42  Ind.  79,  holding  that  proviso  limited 
the  operation  of  the  first  section;  Rice  v.  Keokuk,  15  Iowa,  583,  holding 
limitation  applies  to  indebtedness  created  by  borrowing  money,  and  not 
those  created  by  making  municipal  improvements;  Sloat  v.  McComb,  42 
N.  J.  L,  485,  holding  proviso  merely  prevented  justices  mentioned  therein 
from  acquiring  the  increase  of  jurisdiction  generally  conferred;  in  the 
following  cases,  construing  various  statutes:  Lloyd  v.  Silver  Bow  Co.,  11 
Mont.  413,  28  Pac.  455,  State  v.  Min.  Co.,  8  Nev.  24,  Roxbury  Lodge  v. 
Hocking,  60  N.  J.  L.  442,  64  Am.  St.  Rep.  598,  38  Atl.  694,  Raton  Water 
Works  Co.  V.  Raton,  9  N.  M.  86,  49  Pac.  903,  and  Studley  v.  Oshkosh,  45 
Wis.  382;  Rowell  v.  Janvrin,  151  N.  Y.  67,  45  N.  E.  400,  distinguishing 
between  a  proviso  and*  an  exception. 

Limited  in  Interstate  Commerce  Commission  v.  Baird,  194  U.  S.  37,  48 
L.  Ed.  866,  24  Sup.  Ct.  563,  under  32  Stat.  849,  c.  708,  §  3,  direct  appeal 
lies  to  Supreme  Court  from  final  decree  of  Circuit  Court  in  proceeding  to 
compel  production  of  papers  and  giving  of  testimony  before  interstate 
commerce  commission. 

Distinguished  in  Zumstein  v.  Mullen,  67  Ohio  St.  409,  66  N.  E.  143,  hold- 
ing under  act  of  October  22,  1902,  Cincinnati  must  be  subdivided  into 
twenty-four  wards. 

Meaning  of  term  "provided."    Note,  Ann.  Obm.  19120,  1088. 

Proviso  annexed  to  act  of  1835,  prohibiting  extra  allowances,  to  govern- 
ment officers  in  making  certain  harbor  improvements,  ia  confined  to  appropria- 
tions made  by  that  act,  and  does  not  apply  generally. 

Approved  in  United  States  v.  Vulte,  233  U.  S.  514,  58  L.  Ed.  1074,  34 
Sup.  Ct.  664,  provisions  in  appropriation  acts  denying  foreign  service 
pay  to  army  officers  serving  in  Porto  Rico  held  not  to  work  repeal  of  gen- 
eral law;  Great  Lakes  Towing  Co.  v.  Mill  Transp.  Co.,  155  Fed.  20,  22 
L.  R.  A.  (N.  S.)  769,  83  C.  C.  A.  607,  construing  together  statutes  limit- 
ing ship  owner's  liability;  State  v  Sargent,  18  N.  M.  280,  136  Pac.  605, 
where  law  repealing  prior  statute  is  only  temporary  in  its  nature,  prior 
statute  does  not  revive  when  repealing  statute  expires;  United  States  v. 
Jarvis,  2  Ware  (Dav.),  278,  Fed.  Cas.  15,468,  declaring  that  the  presumption 
is  that  any  special  provisions  of  a  general  character  are  restricted  to  the 
subject  matter  of  the  act;  Rand  v.  United  States,  36  Fed.  675,  holding 
proviso  did  not  take  away  right  of  commissioners  to  receive  docket  fees, 
but  only  exempts  their  payment  out  of  the  sums  so  appropriated;  State 
V.  Commissioners,  23  Fla.  486,  3  South.  194,  holding  local  legislation,  as 
to  cities,  is  not  controlled  by  the  proviso,  but  m&y  be  enacted  at  any 
session  of  the  legislature;  Gaither  v.  Wilson,  164  111.  548,  46  N.  E.  59, 
holding  proviso  to  section  4  of  exemption  act  affects  that  section  only. 

Distinguished  in  United  States  v.  Ewing,  140  U.S.  148,  35  L.  Ed.  391, 
11  Sup.  Ct.  Rep.  745,  holding  proviso  in  annual,  appropriation  bill  operated 
to  amend  revised  statutes. 
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Under  fonrfh  and  tbirteentli  sectlonB  of  act  of  June,  1884,  military  officer 
performing  duties  of  Indian  agent  could  be  aUowed  only  the  compensation 
provided  for  in  that  act. 

Cited  in  Hall  v.  United  States,  91  U.  S.  564,  28  L.  Ed.  448,  holding  in 
suit  by  United  States,  on  official  Bond  of  a  coUectcr  of  internal  revenue, 
items  of  setoff  for  his  extra  services  were  properly  excluded. 

Miscellaneons.    Cited  in  Holden  v.  Joy,  17  Wall.  246,  21  L.  Ed.  586. 

16  Pet.  44»-617,  10  !•.  Ed.  800,  OBOVES  ▼.  8IAUOHTEK. 

Constraction  of  one  of  provisions  of  State  Constltation  held  not  to  be  iixed 
by  State  court  decisions,  and  Supreme  Court  at  liberty  to  adopt  Its  own  view 
of  its  meaning. 

Approved  in  Forrest  Products  Co.  v.  Russell,  161  Fed.  1007,  Federal 
court  will  exercise  independent  judgment  as  to  rights  of  parties  to  trans- 
actions made  prior  to  change  of  opinion  by  State  Supreme  Court ;  Burgess 
v.  Seligman,  107  U.  S.  34,  27  L.  E<L  866,  2  Sup.  Ct.  22,  holding  Supreme 
Court  not  bound  to  follow  decision  of  State  court  contrary  to  previous 
adjudication  of  Circuit  Court;  Talcott  v.  Pine  Grove,  1  Flipp.  126,  128, 
Fed.  Cas.  13,735,  where  contracts  have  been  made,  based  upon  State  laws, 
generally  treated  as  valid.  Federal  courts  will  not,  contrary  to  their  own 
judgment,  follow  State  decisions  holding  such  laws  unconstitutional; 
Moore  v.  Clopton,  22  Ark.  128,  holding  validity  of  contract  made  in  viola- 
tion of  laws  of  another  State,  is  the  subject  of  inquiry  here,  the  decision 
of  that  State  should  be  followed;  Alexander  v.  WorthingtoUi  5  Md.  486, 
discusssing  construction  of  statutes. 

Distinguished  in  Cummings  v.  Spaunhorst,  5  Mo.  App.  31,  construing 
provisions  of  Constitution  making  bank  ofGkcials  receiving  deposits  after 
knowledge  of  insolvency  of  bank,  individually  liable;  Nesmith  v.  Sheldon, 
7  How.  818,  12  L.  Ed.  928,  and  Fairfield  v.  County  of  Gallatin,  100  U.  S. 
52,  25  L.  Ed.  546,  following  the  settled  construction  by  State  courts  of 
local  statutes;  dissenting  opinion  in  Gelpcke  v.  Dubuque,  1  Wall.  215,  17 
L.  Ed.  528,  majority  refusing  to  follow  decisions  of  State  courts  which 
may  prove  but  oscillations  in  the  course  of  judicial  settlement. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be  fol- 
lowed in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  388. 

The  general  scope  and  object  of  the  provision  of  the  Constitution  should 
be  considered  -in  construing  it. 

Cited  in  Bandel  v.  Isaac,  13  Md.  223,  225,  construing  State  Constitution ; 
dissenting  opinion  in  Smith  v.  Thursby,  28  Md.  269,  majority  holding 
courts  are  not  at  liberty  to  conjecture  a  meaning  not  expressed. 

Mississippi  constitutional  provision,  respecting  Introduction  of  slaves  foi 
sale,  was  merely  directory,  reqitfring  legislation  to  carry  it  into  effect,  and  did 
not  proprio  vigore  inyalidate  contracts. 
ni--4o 
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Approved  in  Middletown  Nat.  Ban]j  v.  Toledo  etc.  Ry.,  127  Fed.  87,  hold- 
ing where  Circuit  Court  of  Appeals  by  reason  of  conflicting  deoisions  could 
not  determine  whether  provision  of  State  Constitution  rendering  stock- 
holders liable  to  creditors  for  sum  equal  to  amount  of  their  stock  in  addi- 
tion thereto,  question  will  be  certified  to  Supreme  Court;  Winchester  t. 
Howard,  136  Cal.  440,  89  Am.  St.  tlep.  158,  69  Pac.  79,  holding  Const., 
art.  XII,  §  3,  relative  to  liability  of  corporate  directors  for  misappropri- 
ation of  officers,  is  self-executing ;  McGrew  v.  Missouri  Pac.  Ry.  Co.,  230 
Mo.  550,  558,  132  S.  W:  1092,  1095  constitutional  provision  forbidding 
discrimination  by  railroads  held  self -enforcing,  though  it  provided  that 
suitable  laws  should  be  passed  to  enforce  it;  Kitchin  v.  Wood,  154  N.  C. 
568,  70  S.  E.  996,  constitutional  provision  that  corporation  tax  shall  be 
levied  equal  to  tax  on  property  valued  at  three  hundred  dollars  held  self- 
executory ;  State  v.  Bradford,  12  S.  D.  211,  80  N.  W.  144,  holding  consti- 
tutional amendment  of  1898,  relating  to  intoxicating  liquors,  is  not  self- 
executing;  Rowan  v.  Runnels,  5  How.  138,  140,  12  L.  Ed.  87,  Truly  v. 
Wanzer,  5  How.  142,  12  L.  Ed.  88,  and  Sims  v.  Hundley,  6  How.  5, 12  L.  Ed. 
321,  all  enforcing  contracts  made  between  date  when  Constitution  went 
icto  operation  and  date  when  law  was  passed;  Osborn  v.  Nicholson,  13 
Wall.  657,  20  L.  Ed.  694,  holding  thirteenth  amendment  did  not  take  away 
the  right  to  sue  upon  a  contract  for  sale  of  slave;  Osborn  v,  Nicholson,  1 
Dill.  235,  Fed.  Cas.  10,595,  holding  thirteenth  amendment  took  away 
remedy  on  contract  for  sale  of  slaves;  Morley  v.  Thayer,  3  Fed.  740,  hold- 
ing suit  could  not  be  maintained  by  virtue  of  the  constitutional  provision, 
without  reference  to  the  statutes  passed  with  reference  to  it;  Illinois  Cen- 
tral R.  Co.  V.  Ihlenberg,  75  Fed.  876,  878,  43  U.  S.  App.  726,  34  L.  R.  A. 
396,  397,  Mulnix  v.  Life  Ins.  Co.,  23  Colo.  75,  33  L.  R.  A.  830,  46  Pac.  125, 
and  Tuttle  v.  Nat.  Bank,  161  111.  503,  34  L.  R.  A.  752,  44  N.  E.  985,  all 
holding  constitutional  provision  self -executing ;  State  v.  Buckley,  54  Ala. 
616,  In  re  Perkins,  2  Cal.  455,  and  Marshall  v.  Sherman,  148  N.  Y.  18,  51 
Am.  St.  Rep.  657,  34  L.  R.  A.  763,  42  N.  E.  420,  all  holding  that  until 
legislative  action,  the  constitutional  provisions  remained  inert;  New  Or- 
leans V.  Wood,  34  -La.  Ann.  735,  the  provisions  of  the  Constitution  not 
being  self-oper<itive,  all  laws  previously  in  force  continue  in  operation; 
Shelton  v.  Marshall,  16  Tex.  351,  352,  reaffirming  cited  case;  Douglass  v. 
Harrisville,  9  W.  Va.  166,  and  Speidel  v.  Schlosser,  13  W.  Va.  695,  holding 
that  constitutional  section  was  prospective  in  its  operation,  and  does  not 
operate  proprio  vigore;  May  v.  Black,  77  Wis.  104,  45  N.  W.  950,  holding 
where  Constitution  conferred  right,  the  remedy  given  by  statute  was  ex- 
clusive; In  re  Wells  County  Road,  7  Ohio  St.  21,  quaere,  whether  Constitu- 
tion operated  upon  cases  pending  before  the  legislation ;  dissenting  opinion 
in  McElvain  v.  Mudd,  44  Ala.  66,  majority  holding  slaves  sufficient  con- 
sideration for  note,  notwithstanding  emancipation  proclamation;  Clay  v. 
Ballard,  9  Rob.  (La.)  318,  319,  320,  322,  41  Am.  Dec.  329,  330,  331,  332, 
considering  contract  for  fee  between  attorney  and  client,  contingent  on 
outcome  of  cited  case ;  Whitman  v.  Nat.  Bank,  83  Fed.  291,  51  U.  S.  App. 
541 ;  St.  Louis  &  S.  F.  Ry.  Co.  v.  Evans,  85  Mo.  332^  and  dissenting  opinion 
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,     in  Ex  parte  Holman,  28  Iowa,  141;  all  arguendo;  Cooper  Mfg.  Co.  v.  Fer- 
goson,  113  U.  S.  733,  28  L.  Ed.  1138,  5  Sup.  Ct.  741,  to  point  that  contract 
in  Tiolation  of  State  law  cannot  be  enforced  in  any  court  sitting  in  the 
State  and  holding  State  has  right  to  impose  terms  upon  a  foreign  corpora- 
tion wishing  to  do  business  there;  Powhattan  Steamboat  Co.  v.  Appomat- 
tox R.  Co.,  19  Fed.  C&s.  1239,  holding  common  carrier  not  responsible 
for  failure  to  deliver  goods  delivered  to  him  on  Sunday ;  Tufts  v.  Tufts, 
3  Wood.  &  M.  505,  Fed.  Cas.  14,233  (cited  as  15  Pet.  App.),  refusing  to 
enforce  specifically  an  executory  contract  against  public  policy. 

Distinguished  in  Ex  parte  Archy,  9  Cal.  169,  holding  that  the  provision 
of  the  Constitution  being  negative  could  not  be  directory ;  State  v.  Graham, 
23  La.  Ann.  407,  Willis  v.  Mabon,  48  Minn.  151,  31  Am.  St.  Rep.  630,  16 
L.  R.  A.  286,  50  N.  W.  1112,  Fusz  v.  Spaunhorst,  67  Mo.  269,  and  State 
Bank  v.  Newark,  i39  N.  J.  L.  388,  all  holding  amendment  of  Constitution 
was  effective,  irrespective  of  legislative  action ;  List  v.  Wheeling,  7  W.  Va. 
522,  holding  constitutional  article  took  effect  from  date  of  its  adoption; 
Johnson  v.  Parkersburg,  16  W.  Va.  423,  37  Am.  Rep.  786,  holding  thai 
clause  of  bill  of  rights,  ex  proprio  vigore,  protects  private  property  frorn^ 
damage  for  public  use,  without  just  compensation. 

Denied  in  Cotton  v.  Brien,  6  Rob.  (La.)  116,  and  Terger  v.  Rains,  4 
Humph.  261,  holding  provision  in  Constitution  of  Mississippi  is  prohibi- 
tory, per  se. 

Self -executing  provision  of  constitutions.    Note,  7  Ann.  Oaa.  627,  628, 
633;  16  L.  R.  A.  283. 

Validity  of  contracts  in  violation  of  statute.    Note,  1  Ann.  Gas.  334. 
Validity  of  contracts  in  business,  transaction  of  which  is  misdemeanor. 
Note,  12  L.  R.  A.  (N.  S.)  598. 

^ower  over  slavery  belongs  to  the  States,  and  Congress  cannot  regulate 
*fte£«-  ^^3  itom  one  State  to  another. 

^\^^^  in  Jones  v.  Vanzandt,  2  McLean,  602,  Fed.  Cas.  7501,  and  Miller 
eCJuerry,  5  McLean,  472,  Fed.  Cas.  9583,  holding  that  slavery  exists 
^;y  virtue  of  the  laws  of  the  States  where  it  is  sanctioned. 

^^aere,  whether  regulation  of  commerce  hy  State,  consistent  with  congres- 
^iijOSal  legislation,  would  be  valid  unill  Congress  should  otherwise  direct. 
Cited  in  United  States  v.  New  Bedford  Bridge,  1  Wood.  &  M.  424,  428, 
430,  433,  Fed.  Cas.  15,867,  holding  that  a  grant  of  power  to  Congress  prob- 
ably does  not  prevent  the  States  from  continuing  to  act  on  subjects  within 
the  grant,  till  Congress  legislates  fully  concerning  it ;  Padelf ord  v.  Savan- 
nah, 14  Ga.  454,  holding  constitutional  ordinance  placing  percentage  tax 
on  goods  sold  for  a  commission,  within  city  limits. 

Corporate  taxation  and  the  commerce  clause.    Note,  60  L.  B.  A.  643, 
647. 

Power  of  Congteos  to  regulate  commecce  among  the  several  States  is  exelo- 
8iTe  of  any  interference  hy  the  States. 
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Cited  in  Passenger  Cases,  7  How.  395,  406,  427,  434,  12  L.  Ed.  749,  764, 
762,  765,  holding  State  statntw,  taxing  alien  passengers,  is  anconstitn- 
tional  (see  dissenting  opinions,  466,  489,  498,  12  h.  Ed.  779,  788,  792); 
Webb  V.  Dunn,  18  Fla.  724,  holding  n neons titutional,  State  act  imposing 
tax  upon  vessels  entering  port  to  load  or  unload;  Cviyw  v.  State,  14  Uo. 
30fi,  holding  State  cannot  tax  difEerentl;  foreign  articles;  Railroad 
Commrs.  v.  Railroad  Co.,  22  S.  C.  236,  holding  that  transportation  of  mer- 
chandise from  one  State  to  another,  although  carriage  be  continuous,  is 
beyond  the  control  of  the  State;  Houston  etc.  Navigation  Co.  y.  Dwyer, 
29  Tex.  382,  doubting  whether  Congress  could  regulate  liability  of  carrier 
operating  within  one  State. 

State,  fot  police  ptupoMS,  mA7  pioblUt  tlte  Importation  of  Blares,  con- 
__        ^  Tlcta,  etc.  , 

C^jSfl  Approved  in  Williams  t.  Fears,  110  Oa.  691,  36  S.  E.  701,  holding  im- 

position of  tax  on  emigrant  agent  by  act  of  1898  is  not  a  regulation  of 
interstate  commerce;  Scott  v.  Sandford,  19  How.  508, 15  L.  Ed.  743,  declar- 
ing that  Congress  has  no  constitutional  power  to  exclude  a  territory  from 
the  Union,  unless  her  people  would  adopt  a  Constitution  prohibiting 
^^^  slavery  (dissenting  opinion,  536,  15  L.  Ed.  755);  People  v.  Naglce,  1  Col. 

"^  236,  243,  52  Am,  Dec.  315,  321,  holding  that  State  could  require  license 

^^^gj  fee  from  foreigners  working  gold  mines  here;  Lcramon  v.  The  People,  20 

■*-**  N.  Y.  603,  621,  622,  624,  626,  holding  that  every  State  has  the  exclusive 

"C3I  right  to  r^ulate  the  status  of  all  persons  within  its  jurisdiction ;  Anderson 

iw^BKf  V.  Poindexter,  6  Ohio  St.  656,  holding  laws  of  Ohio  emancipate  a  slave 

_^  coming  from  another  State;  Doc.  Lonas  v.  State,  3  Heisk.  310,  holding 

iC^M^  constitutional,  State  law  makii^  it  a  felony  for  a  n^ro  and  white  to 

.  <3sJ  marry;  dissenting  opinion  in  Passenger  Cases,  7  How.  526,  535,  640,  543, 

^"^  544,  545,  555,  556,  12  L.  Ed.  804,  808,  810,  811,  812,  816,  majority  holding 

y  ^2  state  tax  on  alien  passengers  void. 

*-  T\  Distinguished  in  Wiley  v.  Parmer,  14  Ala.   633,   holding  that   taxing 

rjffr  slaves  of  nonresidents  higher  than  those  of  residents,  is  unconstitutional; 

«i3  State  V.  Cutshall,  110  N.  C.  549,  16  L.  E.  A.  133,  15  S.  E.  264,  holding  uu- 

il      ■  constitutional  State  statute  providing  for  the  punishment  of  person  con- 

^>  tracting  a  bigamous  marriage  in  another  State,  if  he  can  be  caught  there. 

Miscellaneous.  Cited  in  Globe  Elevator  Co.  v.  Andrew,  144  Fla.  384, 
npholding  Wisconsin  Laws  1905,  as  amended,  creating  grain  and  ware- 
house commission  and  providing  for  inspection  and  grading  of  grain ; 
Deseret  Water  etc.  Co.  v.  State,  167  Cal.  160,  138  Pac.  987,  to  point  that 
Congress  cannot  pass  law  which  will  create  inequality  between  the  States; 
Miscited  in  Borden  v.  Houston,  2  Tex.  611,  and  Parkisoa  v.  Braoken,  1 
Pinn.  180, 181,  39  Asl  Dec  207,  208. 

IS  Pet.  61B-69S,  ID  L.  Ed.  826.  UMITK1>  STATES  v.  THE  AMISTAD. 

Ship's  papers  and  documents  accompanying  property,  under  laws  of  nations, 
are  ^nt  prima  fade  evidence  of  proporty,  and  ace  of  no  force  wHen  ehown  to 
be  fraudulent. 
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Approved  in  Clark  v.  Harmer,  9  App.  D.  C.  10,  fraudalent  representa- 
tions" rendering  contract   void  will   also   invalidate   subsequent   contract 
^^ed  tliereon ;  Dorrance  v.  Dorrance,  242  Mo.  651,  148  S.  W.  100,  decree 
^^  divorce  void  when  based  on  substituted  service  obtained  by  false  testi- 
"^^^y ;  Justis  V.  Georgia  Industrial  Realty  Co.,  109  Va.  369,  63  S.  E.  1085, 
^^Ving  aside  condemnation  decree  where  city  falsely  pretended  that  land 
^^  sought  for  improvement  of  harbor;  Day  v.  Car-Spring  Co.,  7  Fed.  Cas. 
^^)  1:iolding  party  could    show  that  the  alleged  assignment  of  the  patent 
'^^  fraudulent ;  United  States  v.  Steenerson,  50  Fed.  508,  4  U.  S.  App.  332, 
molding  United  States  may  introduce  evidence  of  such  cancellation  of  entry, 
^ud  show  it  was  fraudulently  made ;  American  Mtg.  Co.  v.  Hopper,  56  Fed. 
69,  s.  c,  64  Fed.  558,  29  U.  S.  App.  12,  and  California  Redwood  Co.  v.  Litle, 
79  Fed.  858,  all  holding  certificate  issued  to  pre-emptor  may  be  canceled 
when  entry  was  fraudulent;  Eslava  v.  Eslava,  50  Ala.  33,  holding  decree 
foreclosing  a  mortgage,  if  obtained  by  fraud,  is  void ;  Ferrall  v.  Bradf ords, 
2  Fla.  518,  50  Am.  Dec.  299,  where  fraud  is  admitted,  relief  can  be  obtained 
in  a  court  of  law;  Williams  v.  Harris,  4  S.  D.  26,  46  Am.  St.  Rep.  757,  54 
N^.  W.  927,  holding  presumption  of  fraud  may  be  rebutted  by  showing  good 
faith;  Farhuey  v.  Kelly,  102  Fed.  414,  arguendo. 

Native  Africans,  unlawfaly  detained  on  board  Spaniflb  yessel,  are  not 
'^<Nuid  by  treaty  between  United  States  and  Spain,  but  may,  aa  foreigners  to 
both  coimt];^e8,  assert  their  rlglit  to  their  liberty. 

Cited  in  In  re  Perkins,  2  Cal.  446,  quaere,  whether  a  slave  becomes  ipso 
f&cto  free  by  his  owner  tfE^king  him  into  a. free  State. 

Salvage  allowed  to  officers  and  crew  of  naval  vessel  of  United  States. 
Cited  in  The  Josephine,  2  Blatchf.  328,  Fed.  Cas.  7546,  quaere,  whether 
oCRcerB   and  crew  of  naval  vessel  of  United  States  aYe  in  any  case  entitled 
fo  salvage  for  services  rendered  American  merchant  vessels;  Browning  v. 
BcLkei-,    2  Hughes,  40,  Fed.  Cas.  2041,  holding  where  vessel  chartered  by 
^reeking  company  is  left  derelict  by  her  crew  and  then  wrecking  company 
^ave    liex,  they  are  entitled  to  salvage;  The  Huntsville,  12  Fed.  Cas.  999, 
holding"   that  city  fire  department  may  recover  salvage  for  saving  a  burn- 
ing sliijj,  brought  within  the  city,  by  permission  of  its  authorities;  The 
^uihouse,   17  Fed.  Cas.   968,  holding  4teit  ofificers  and  crews  of  public 
vessels    are  entitled  t9  salvage. 

E^A^'^ase  amounting  to  one-third  of  the  vessel  and  cargo  allowed. 
Cited     in  The  Huntress,  12  Fed.  Cas.  981,  allowing  one-fourth  of  the 
^lae    of    the  ^ssel.  » 

Miscei Igneous.    Miscited  in  United  States  v.  New  Bedford  Bridge,  1 
>Vood.   &    :ft£,  423,  Fed.  Cas.  15,867. 
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Bona  fide  holder  of  negotiate  iiutnimeat  for  YAlnabto  eonsideratlon  with- 
out any  notice  of  facts  which  impeach  its  Taliditj,  holds  title,  nnaffected  by 
these  facts. 

Approved  in  Forbes  v.  First  Nat.  Bank,  21  Okl.  211,  95  Pac.  787,  follow- 
ing rule;  Odbert  v.  Marquet,  175  Fed.  51,  99  C.  C.  A.  60,  holding  makers 
estopped  to  set  up  fraud  of  payee  in  procuring  notes  by  obtaining  renew- 
als from  bank  after  it  had  purchased  notes  from  payee;  Hamilton  v. 
Fowler,  99  Fed.  22,  holding  bona  fide  holder  of  negotiable  securities  is  un- 
affected by  prior  equities  of  which  he  had  no  notice;  Rockville  Nat.  Bank 
V.  Citizens'  Gas  Light  Co.,  72  Conn.  581,  45  Atl.  363,  holding  negotiable 
bonds  taken  as  collateral  security  for  pre-existing  debt  not  yet  payable 
are  upon  good  consideration;  Spofford  v.  Brown,  1  MoAr.  (D.  C.)  230, 
holding  one  who  took  note  bona  fide  before  maturity  had  good  title ;  Citi- 
zens' Trust  etc.  Bank  ▼.  Stackhouse,  91  S.  C.  459,  40  L.  B.  A.  (N.  8.)  454, 
74  S.  E.  978,  holding  indorsee  of  note  was  holder  in  good  faith;  Edwards 
V.  Thomas,  66  Mo.  486,  holding  mere  circumstances  sufficient  to  put  pru- 
dent man  on  inquiry,  did  not  charge  one  with  notice;  Hamilton  v.  Marks, 
63  Mo.  175,  holding  suspicion  will  not  defeat  title,  but  there  must  be  bad 
faith ;  Mason  v.  Bank  of  Commerce,  16  Mo.  App.  278,  and  Atlas  Nat.  Bank 
V.  Holm,  71  Fed.  491,  34  U.  S.  App.  472,  both  holding  it  is  not  enough 
that  one  neglected  to  make  inquiry  which  prudent  man  ought  to  have  made, 
but  he  must  have  acted  in  bad  faith;  Renshaw  v.  Wills,  38  Mo.  207,  hold- 
ing indorsee,  with  notice  that  payee  acted  in  fiduciary  capacity,  not  pro- 
tected; Central  R.  R.  Co.  v.  First  Nat.  Bank,  73  Ga.  385,  holding  indorse- 
ment "for  collection,"  was  notice  that  indorser  had  not  parted  with  title; 
Bank  of  Pittsburgh  v.  Neal,  22  How.  108,  16  L.  Ed.  328,  where  bank  diA- 
eounting  bills  which  were  "second  of  exchange,  first  unpaid,"  was  pro- 
tected; Kinyon  v.  Wahlford,  17  Minn.  240,  10  Am.  Rep.  166,  holding  fact 
that  there  was  no  delivery  of  note,  was  no  defense;  Alexander  v.  Bank  of 
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Lebanon,  19  Tex.  Civ.  648,  47  S.  W.  842,  843,  holding  the  holder  of  a  note 
83  collateral  for  debt  would  be  protected;  Yocnm  v.  Smith,  63  III.  323,  11 
Am.  Rep.  121,  and  Woolfolk  v.  Bank  of  America,  10  Bush,  514,  51.5,  both 
applying  rule  where  blanks  left  were  improperly  filled ;  Collins  v.  Gilbert, 
94  U.  S.  757,  24  L.  Ed.  171,  holding  holder  not  aSected  by  misrepresenta- 
tion of  indorser;  Small  v.  Smith,  1  Denio,  586,  holding  that  where  note 
has  been  negotiated  in  violation  of  agreement,  holder  must  receive  it  in 
good  faith  for  value  and  without  notice ;  Bozeman  v.  Allen,  48  Ala.  515, 
holding  note  for  loan  of  Confederate  notes,  valid  in  hands  «f  indorsee; 
Parker  v.  Burgess,  5  R.  I.  281,  Gwathmay  v.  Clisby,  31  Fed.  220,  24  Blachf. 
399,  and  First  Nat.  Bank  v.  John%  22  W.  Va.  524,  46  Am.  Rep.  510,  all 
holding  bona  fide  holder  is  not  affected  by  fraud;  Phclan  v.  Moss,  67  Pa. 
St.  64,  5  Am.  Rep.  406,  holding  this  to  be  so,  though  one  takes  it  under 
circumstances  which  ought  to  excite  suspicion ;  Commercial  Bank  v.  Lewis, 
13  Smedes  &  M.  231,  holding  that  holder  of  the  title  is  preferred  to  one 
who  has  only  prior  equity;  Michigan  Bank  v.  Eldred,  9  Wall.  550, 19  L.  £d. 
766,  holding  evidence  that  one  partner  had  no  right  to  indorse  is  inadmis- 
sible to  defeat  holder;  Credit  Co.  v.  Howe  Machine  Co.,  54  Conn.  384,  1 
Am.  St.  Rep.  129,  8  Atl.  476,  holding  a  company  with  power  to  deal  in 
mercantile  paper  necessary  to  its  business  was  bonnd  by  accommodatiou 
acceptances;  Brown  v.  SpoSord,  95  U.  S.  481,  24  L.  Ed.  609,  where  holder 
was  held  not  bound  by  agreement  of  compromise;  Franklin  Bank  v.  Lynch, 
52  Md.  282,  36  Am.  Eep.  380,  holding  bank  crediting  drawer  with  amount 
not  affected  by  state  of  accounts  between  parties;  Brooklyn  City  etc.  R.  R. 
Co.  v.  National  Bank  of  the  Republic,  102  U.  S.  37,  26  L.  Ed.  70,  apply- 
ing rule  where  note  taken  as  collateral;  Israel  v.  Oale,  77  Fed.  533,  45 
U.  S.  App,  219,  holding  purchaser  of  accommodation  paper  knowing  its 
character  can  sue;  Himmelman  v.  Hotaling,  40  Cal.  114,  6  Am.  Bep.  602, 
holding  one  receiving  check  without  notice  of  diahor.or  could  recover;  Oil- 
man V.  New  Orieftns  etc.  R.  B*  Co.,  72  Ala.  582,  applying  rule  of  principal 
case  in  transfer  of  bonds ;  Tucker  v.  New  Hampshire  Sav.  Bank,  58  N.  H. 
87,  42  Am.  Bep.  683,  holding  that  where  one  wrongfully  pledged  bonds 
pledgee  may  hold  them ;  Seybel  v.  National  Currency  Bank,  54  N.  Y.  298, 
290,  301,  13  Am.  Bep.  690,  591,  693,  citing  authorities  and  holding  bank 
purchasing  stolen  bonds  could  show  good  faith;  Copper  v.  Jersey  City,  44 
N.  J.  L.  635,  holding  it  is  no  defense  that  treasurer  absconded  with  bonds; 
dissenting  opinion  in  Prentice  v.  Zane,  8  How.  489,  12  L.  Ed.  1166,  where 
verdict  failed  to  show  whether  holder  paid  value,  and  majority  presumed 
judgment  founded  upon  manner  in  which  holder  received  it. 

Distinguished  in  Morehead  v.  Parkersburg  Nat.  Bank,  5  W.  Va.  76,  13 
Am.  Bep.  639,  holding  material  alteration  of  note  vitiates  it  in  hands  of 
innocent  holder;  Millard  v.  Barton,  13  H.  I.  605,  43  Am.  Rep.  53,  holding 
maker  may  set  up  fraud  against  purchaser  not  paying  face  value. 

Effect  of  fraud  on  rights  of  bona  fide  holders.     Note,  11  Am.  St.  Bcp. 
310. 

Rights  of  bona  fide  holders  to  recover  on  negotiable  instrument.    Note, 
26  Am.  Dec.  166,  167. 
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Stolen  bonds,  coupons,  and  other  negotiable  instruments.    Note,  125 
Am.  St.  Bep.  807,  814. 

Prand  in  exectltion  of  note  as  defense  against  bona  fide  holder.    Note, 
36  L.  B.  A.  434. 

Holder  of  negotiable  paper  before  it  is  due  is  sot  bound  to  prove  that  be  U 
bona  fide  holder  for  valuable  consideration  without  notice. 

Approved  in  First  Nat.  Bank  v.  Moore,  148  Fed.  958,  following  rule; 
Coupty  of  Presidio  v.  Noel-Young  Bond  etc.  Co.,  212  U.  S.  70,  53  L.  Ed.  407, 
29  Sup.  Ct.  237,  holding  third  party  producing  genuine  negotiable  instru- 
ment presumed  holder  for  value;  Hicks  v.  Cleveland,  106  Fed.  463,  hold- 
ing Federal  judgment  rendered  against  municipality  for  interest  on  bonds 
is  conclusive  on  mandamus  to  enforce  judgment,  as  to  all  matters  aifecting 
right  of  plaintiff  to  recover;  Pickins  Township  v.  Post,  99  Fed.  662,  apply- 
ing rule  to  municipal  bonds;  Richmond  Ry.  etc.  Co.  v.  Dick,  52  Fed.  381, 
8  U.  S.  App.  99,  holding  presumption  that  one  is  bona  fide  holder  stands 
until  overcome ;  Winship  v.  Merchants'  Nat.  Bank,  42  Ark.  24,  holding  one 
may  safely  buy  from  payee  in  xH>ssession  without  inquiry;  Goodman  v. 
Simonds,  20  How.  364,  368,  15  L.  Ed.  941,  942,  holding,  where  one  is  in 
possession,  burden  is  on  one  disputing  his  rights;  Sanford  v.  Norton,  17 
Vt.  294,  holding  that  to  resist  inference  from  possession,  fraud  or  some 
such  matter  must  be  proved;  Johnston  v.  Dickson,  1  Blackf.  255a,  hold- 
ing assignment  imports  good  .consideration;  Nell  v.  Snowden,  5  Ga.  5, 
holding  holder  is  not  bound  to  prove  value  until  some  defect  of  con^id- 
eration  is  shown;  Trustees  of  Iowa  College  v.  Hill,  12  Iowa,  476,  477, 
applying  rule  where  one  took  note  as  collateral;  Minell  v.  Reed,  26  Ala. 
732,  holding  one  defending  must  show  holder  did  not  give  value  or  raise 
presumption  requiring  explanation;  Elminger  v.  Drew,  4  McLean,  396,  Fed. 
Cas.  4416,  holding  accommodation  indorser  to  defend  must  show  plaintiff 
gave  no  value;  Ruddell  v.  Landers,  25  Ark.  240,  94  Am.  Dec.  720,  holding 
maker  may  set  up  illegality  against  assignee  where  no  proof  of  time  of 
assignment;  Boughner  v.  Meyer,  5  Colo.  75,  40  Am.  Bep.  142,  holding  bur- 
den is  on  one  asserting  check  was  purchased  in  bad  faith;  Chambers 
County  V.  Clews,  21  Wall.  323,  22  L.  Ed.  620,  and  Murray  v.  Lardner,  2 
Wall.  121,  17  L.  Ed.  859,  both  holding  burden  is  on  one  assailing  posses- 
sion of  purchaser  of  coupon  bonds;  New  Orleans  etc.  R.  R.  Co.  v.  Missis- 
sippi College,  47  Miss.  563,  holding  title  of  holder  of  lost  bond  not  affected, 
although  he  may  have  had  suspicions. 

Distinguished  in  Vathir  v.  Zane,  6  Gratt.  266,  holding  burden  of  proof 
shifted  if  maker  proved  fraud  in  procurement. 

Decisions  of  courts  do  not  constitute  laws.    They  are  at  most  only  evi- 
dence  of  what  the  laws  are,  and  are  not  of  themselves  laws. 

Approved  in  Coleman  v.  Newby,  7  Kan.  92,  holding  courts  can  never, 
in  any  manner,  make  laws;  Phelps  v.  S.  S.  City  of  Panama,  1  Wash.  Ter. 
523,  holding  "laws  of  the  United  States"  embraced  all  rules  of  property 
and  conduct;  Lycoming  Fire  Ins.  Co.  v.  Wright,  60  Vt.  523,  12  Atl.  108, 
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holding  expression  "by  the  laws  of  the  State"  included  both  statute  and 
common  law;  Ex  parte  Waddell,  28  Fed.  Gas.  1312,  holding  this  expres- 
sion did  not  ihclude  judicial  decisions  or  rules  of  courts;  Town  of  Wes- 
ton V.  Ralston,  48  W.  Va.  189,  36  S.  E.  454,  arguendo. 

Distinguished  in  The  Matter  of  Barry,  42  Fed.  132,  Fed.  Cas.  1059,  s.  c, 
136  U.  S.  624,  34  L.  Ed.  512,  holding  decisions  of  appellate  court  within 
State,  are  as  obligatory  as  statutes. 

Judiciary  act  declaring  loc^  laws  rules  of  decision  in  Federal  courts,  it 
limited  in.  its  application  to  laws  strictly^  local, .  and  construction  thereof 
adopted  by  local  tribunals  and  to  rights  and  titles  to  things  having  permanent 
locality;  it  does  not  extend  to  contracts  and  other  instruments  of  commercial 
nature. 

Approved  in  Kuhn  v.  Fairmont  Coal  Co.,  179  Fed.  196, 197,  102  C.  C.  A. 
457.  66  W.  Va.  711,  721,  722,  and  Kuhn  v.  Fairmont  Coal  Co.,  215  U.  S. 
363,  364,  54  L.  Ed.  236,  30  Sup.  Ct.  140,  both  holding  Federal  court  not 
bound  by  decision  of  State  court  construing  deed  and  rendered  after  deed 
involved  in  Federal  case  was  executed  and  after  injury  complained  of  was 
done ;  Mechanics'  American  Nat.  Bank  v.  Coleman,  204  Fed.  29, 122  C.  C.  A. 
338;  Guernsey  V.  Imperial  Bank,  188  Fed.  303,  40  L.  R.  A.  (N.  S.)  377.  110 
C.  C.  A.  278,  First  Nat.  Bank  v.  Liewer,  187  Fed.  19,  109  C.  C.  A.  70,  For- 
rest V.  Safety  Banking  &  Trust  Co.,  174  Fed.  346,  H.  Scherer  &  Co  v. 
Everest,  168  Fed.  832,  94  C.  C.  A.  346,  In  re  Hopper  Aforgan  Co.,  154  Fed. 
269,  County  of  Presidio  v.  Noel- Young  Bond  etc.  Co.,  212  U.  S.  73,  63 
L.  Ed.  408,  29  Sup.  Ct.  237,  all  holding  State  decisions  did  not  control 
Federal  courts  on  questions  of  commercial  law;  Camden  &  Suburban  Ry. 
Co.  V.  Stetson,  177  U.  S.  175,  44  L.  Ed.  722;  20  Sup.  Ct.  §19,  following 
New  Jersey  statute,  and  ordering  surgical  examination  of  plaintiff  in  suit 
for  p>ersonal  injuries ;  Highland  Park  Mfg.  Co.  v.  Steele,  232  Fed.  14,  hold- 
ing law  of  State  where  land  was  situated  controlled  <n)nstruction  of  deed 
by  Federal  court ;  Clark  v.  Belt,  223  Fed.  578,  138  C.  C.  A.  1,  holding  Fed- 
eral court  not  controlled  by  decision  of  State  court  as  to  measure  of  dam- 
ages for  breach  of  contract  to  convey  land;  In  re  Richheimer,  221  Fed.  23, 
136  C.  C.  A.  542,  holding  enforcement  of  liens  on  personal  property  com- 
ing within  State  governed  by  law  of  State;  Barkley  v.  Hayes,  208  Fed. 
334,  holding  Federal  court  not  bound  by  decision  of  State  court  on  ques- 
tion of  property  right  arising  out  of  church  union;  Melton  v.  Pensacola 
Bank  etc.  Co.,  190  Fed.  133,  111  C.  C.  A.  166,  refusing  to  follow  decision 
of  State  court  that  transfer  of  negotiable  note  before  maturity  as  secu- 
rity for  antecedent  debt  was  not  transfer  for  value  in  due  course;  Snare 
v.  Friedman,  169  Fed.  12,  40  L.  R.  A.  (N.  S.)  867,  94  C.  C.  A.  369,  apply- 
ing  rule  in  personal  injury  suit;  Russell  v.  Grigsby,  168  Fed.  580,  94 
C.  C.  A.  61,  holding  laws  of  State  where  life  insurance  contract  was  made 
and  to  be  performed  governed  construction;  Chicago  etc.  Ry.  Co.  v.  Ken- 
dall, 167  Fed.  67,  68,  16  Ann.  Oa«.  560,  93  C.  C.  A.  422,  holding  State  deci- 
iiions  did  not  control  Federal  court  as  to  power  to  require  physical  exami- 
nation in  personal  injury  case;  Percy  Summer  Club  v.  ^tle,  163  Fed.  14, 
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90  C.  C.  A.  627,  holding  Federal  court  would  follow  New  Hampshire  deci- 
sions as  to  right  of  fishery  in  lakes  in  that  State;  Johnson  v.  Charles  D. 
Norton  Co.,  159  Fed.  365,  86  C.  C.  A.  361,  applying  rule  to  contract  of 
guaranty;  Pabst  Brewing  Co.  v.  Thorley,  145  Fed.  120,  determining 
whether,  in  action  for  breach  of  covenant  of  quiet  enjoyment  in  lease, 
defendant  was  responsible  for  eviction  by  act  of  holder  of  paramount  title ; 
Cndahy  Packing  Co.  v.  State  Nat.  Bank,  134  Fed.  540,  67  C.  C.  A.  662, 
provision  for  payment  of  attorney's  fees  in  case  note  not  paid  at  maturity 
does  not  destroy  n^otiability ;  Three  States  Lumber  Co.  v.  Blanks,  133 
Fed.  482,  69  L.  B.  A.  203,  66  C.  C.  A.  353,  decisions  of  State  courts  as  to 
what  will  excuse  plaintiff  for  nonreturn  of  property  replevied,  on  his  fail- 
ure in  the  action,  are  not  binding  on  Federal  court ;  Keene  Five-Cent  Sav. 
Bank  v.  Reid,  123  Fed.  226,  227,  holding  provision  in  note  that  it  shall  be 
eoDstmed  according  to  laws  of  certain  State  means  State  statute,  and  does 
not  make  State  decisions  the  governing  law  in  construing  mortgage  given 
to  secure  such  note ;  Gilbert  v.  American  Surety  Co.,  121  Fed.  502,  holding 
question  as  to  validity  of  contract  is  not  one  of  local  law;  United  States 
Sav.  ft  Loan  Co.  v.  Harris,  113  Fed.  35,  holding  determination  of  law  gov- 
erning building  and  loan  contract  is  not  one  of  local  law;  Independent 
School  Dist.  V.  ReWy  111  Fed.  11,  holding  construction  of  recitals  in  school 
bonds  is  not  one  of  local  law ;  Manship  v.  New  South  Bldg.  &  Loan  Assn., 
HO  Fed.  858,  holding  decision  of  question  whether  building  and  loan  asso- 
ciation contract  is  usurious  is  not  question  of  local  law;  Bank  of  Saginaw 
V.  Title  &  Trust  Co.,  105  Fed.  492,  holding  certificate  of  deposit  is  a  nego- 
tiable instrument;  Northern  Nat.  Bank  v.  Hoopes,  98  Fed.  938,  holding 
proof  of  contemporaneous  parol  agreement  is  inadmissible  to  vary  contract 
created  by  indorsement  and  delivery  of  negotiable  note ;  Williams  v.  Gold 
Hill  Min.  Co.,  96  Fed.  464,  following  California  decisions  that  judgment 
creditors  of  mining  corporation  may  question  validity  of  mortgage  not  rati* 
fied  by  stockholders;  Buford  v.  Kerr,  90  Fed.  514,  follo^ving  State  deci- 
sions that  certain  language  used  in  deed  or  other  muniment  of  title  creates 
certain  estate  or  confers  certain  rights,  as  establishing  a  rule  of  property ; 
Corcoran  v.  Chesapeake  etc.  Canal  Co.,  1  McAr.  (D.  C.)  373,  holding  deci- 
sion of  Maryland  court  as  to  effect  of  waiver  of  State's  lien  on  property 
of  canal  company  not  binding  on  court  of  District  of  Columbia;  Henry 
V.  Cherry  &  Webb,  30  R.  I.  32,  186  Am.  St.  Rep.  928,  18  Ann.  Oas.  1006, 
24  L.  R.  A.  (K.  8.)  991,  73  Atl.  105,  holding  laws  of  State  mean  rules  and 
enactments  of  legislative  authority  or  long-established  local  customs  hav- 
ing force  of  law ;  dissenting  opinion  in  Shaw  v.  Postal  Tel.  Cable  Co.,  79 
Miss.  694,  89  Am.  St.  Rep.  672,  31  South.  228,  majority  holding  that  laws 
of  State  where  telegraphic  contract  was  made,  govern;  Cargill  v.  Duffy, 
123  Fed.  733,  and  dissenting  opinion  in  Bucki  &  Son  Lumber  Co.  v.  Fidel- 
ity &  Deposit  Co.,  109  Fed.  407,  both  arguendo;  Phipps  v.  Harding,  70 
Fed.  471,  472,  476,  34  U.  S.  App.  148,  80  L.  R.  A.  516,  516,  518,  and  First 
Nat.  Bank  v.  Lock-Stitch  Fence  Co.,  24  Fed.  226,  227,  both  holding  State 
decisions  as  to  liability  of  one  indorsing  his  name  on  note  were  not  con- 
trolling; Norton  v.  Waite,  20  Me.  177,  holding  whether  holder  affected  by 
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nquitiea  is  to  be  detennmed  by  general  law;  Fogg  t.  Sticknej,  9  Fed.  Caa. 
334,  11  Bank.  R^.  168,  Brooklyn  etc.  R.  R.  Co.  v.  National  Bank  of  the 
Republic,  102  U.  S.  29,  30,  54,  26  L.  Ed.  67,  76,  and  Oates  v.  First  National 
Bank,  100  U.  S.  246,  25  I>.  Ed.  663,  all  holding  State  decisions  on  rights 
of  one  receiving  note  as  collateral  were  not  binding;  Bank  of  Edgefield 
V.  Farmers'  Co-op.  Mfg.  Co.,  52  Fed.  103,  18  L.  E.  A.  203,  2  U.  S.  App. 
282,  holding  question  of  notice  of  equities  is  not  governed  by  State  deci- 
sions;  Jewett  V.  Hone,  1  Woods,  532,  Fed.  Cas.  7311,  holding  State  deci- 
sions on  right  to  set  up  defense  of  accommodation  acceptor  were  not  bind- 
ing; Bank  of  United  States  t.  Lyman,  20  Vt.  676, 1  Blatchf.  307,  Fed.  Cas. 
924,  holding  State  decisions  as  to  right  of  one  not  party  to  sne  on  note 
were  not  binding;  Martin  v.  Bartow  Iron  Works,  35  Qa.  324,  holdin^r 
State  rule  permitting  plea  of  total  or  partial  failure  of  consideration  will 
be  applied;  Hambly  v.  Bancroft,  83  Fed.  446,  holding  State  decisions  con- 
struing contract  were  not  binding;  Franklin  v.  Twc^^ood,  25  Iowa,  531, 
96  Am.  Dk.  80,  citing  authorities,  and  holding  law  of  place  where  contract 
made  does  not  govern  its  construction;  Murray  v.  Chicago  etc.  Ry.  Co., 
62  Fed.  29,  holding  decisions  as  to  time  when  action  for  fraud  accrued 
was  not  binding;  Hartford  Fire  Ins.  Co.  v.  Chicago  etc.  Ry.  Co.,  70  Fed. 
203,  30  L.  E.  A.  198,  36  U.  S.  App.  152,  holding  in  determining  whether 
contract  was  against  public  policy.  Federal  courts  exercised  their  own 
judgment;  Boyce  v.  Tabb,  18  Wall.  64S,  21  L.  Ed.  767,  refusing  to  follow 
State  decisions  as  to  effect  of  contracts  for  sale  of  slaves ;  St.  Nicholas 
Bank  v.  StaU  Nat.  Bank,  128  N.  Y.  33,  13  L.  E.  A.  244,  27  N.  E.  851,  hold- 
ing decision  that  one  could  not  recover  under  contract  was  binding;  Super- 
visors V.  Schenck,  5  Wall.  785,  18  L.  Ed.  560,  holding  decision  on  validity 
of  State  bonds  is  not  binding;  Pana  v.  Bowler,  107  U.  S.  641,  27  L.  Ed. 
429,  2  Sup.  Ct.  714,  refusing  to  follow  State  decisions  that  city  bonds  arc 
void;  Van  Fleet  v.  Sledge,  45  Fed.  749,  holding  State  decisions  allowin); 
parol  agreement  to  limit  written  contract  were  not  binding;  Bradley  v. 
Richardson,  23  Vt.  732,  2  Blatchf.  356,  Fed.  Caa.  1786,  holding  that  gen- 
eral law  determined  whether  liability  of  factor  was  original  or  collateral; 
Bragg  V.  Ueyer,  McAU.  411,  Fed.  Cos.  1801,  not  following  decisions  as  to 
power  of  broker  to  pledge;  Ez  parte  Heidelback,  2  Low.  530,  Fed.  Caa. 
6322,  holding  decisions  as  to  rate  of  interest  to  be  recovered  ez  mora  is 
not  binding;  Hollingsworth  v.  Tensas,  4  Woods,  294,  17  Fed.  112,  refusing 
to  follow  State  decisions  determining  right  to  damages  in  eminent  domain ; 
Liverpool  Steam  Co.  v.  Phenix  Ins.  Co.,  129  U.  S.  443,  32  L.  Ed.  793,  9 
Snp.  Ct.  472,  holding  decisions  upon  effect  of  stipulation  ezempting  car- 
riers were  not  binding;  Faulkner  v.  Hart,  82  N.  Y,  418,  37  Am.  B«p.  677. 
where  carrier  was  held  liable,  although  not  liable  where  contract  was  made; 
Greenwood  v.  Westport,  60  Fed.  576,  not  following  State  decisions  in 
actions  against  city  for  negligence  in  operating  draw;  Boston  v.  Crowley, 
38  Fed.  204,  applying  same  rule  in  libel  by  vessel  for  damages  against  city; 
Baltimore  &  Ohio  R.  R.  Co.  v.  Bangh,  149  U.  S.  371,  37  L.  Ed.  774,  13  Snp. 
Ct.  915,  and  Newport  News  &  M.  V.  Co.  v.  Howe,  82  Fed.  366,  6  D.  S. 
App.  172,  both  holding  State  decisions  as  .to  who  are  fellow-servants,  are 


^  SWIFT  V.  TYSON.  16  Pet.  1-24 

yA  *^ding;  Muinftl  Safety  Ins.  Co.  v.  Cargo  of  the  Brig  George,  01c.  101, 
(jl^^^^BS.  Si981,  not  following  decision  on  question  of  general  average; 
^^^ter  Ins.  Co.  v.  Younger,  2  Curt.  338,  Fed.  Cas.  5487,  holding  con- 
^^tlon  of  rights  under  insurance  policy  was  not  binding;  Bank  of  Sher- 
!&SA  Y.  Apperson,  4  Fed.  31,  holding  State  statutes  enlarging  general  com- 
mercial law  will  be  enforced ;  Prentice  v.  Zane,  19  Fed.  Cas.  1273,  holding 
State  decision  on  statute  determining  rights  of  parties  to  commercial  paper 
will  be  followed;  Barney  v.  Keokuk,  4  Dill.  598,  Fed.  Cas.  1032,  following 
decisions  construing  State  legislation  as  to  right  of  railways  to  lay  tracks 
in  streets;  Bncher  v.  Cheshire  R.  R.  Co.,  125  U.  S.  583,  31  L.  Ed.  798, 
8  Sup.  Ct.  978,  following  decisions  on  right  of  one  traveling  on  Sunday  to 
recover  for  negligence;  Watson  v.  Tarpley,  18  How.  520,  15  L.  Ed.  511, 
holding  State  statute  forbidding  suit  by  payee  or  an  indorsee  does  not 
affect  suits  in  Federal  courts ;  Burgess  v.  Seligman,  107  U.  S.  34,  27  L.  Ed. 
365,  2  Sup.  Ct.  22,  holding  decision  construing  statute  upon  liability  of 
i;tockholders  was  not  binding;  Butz  ▼.  Muscatine,  8  Wall.  584,  19  L.  Ed. 
494,  holding  construction  of  statute  affecting  remedies  protected  by  Con- 
stitution was  not  binding;  Sanford  v.  Portsmouth,  2  Flipp.  108,  Fed.  Cas. 
12,315,  not  following  State  decision  that  mandamus  was  the  only  proper 
remedy;  Talcott  v.  Pine  Grove,  1  FUpp.  124,  Fed.  Cas.  13,735,  not  follow- 
ing State  decision  declaring  statute  unconstitutional;   Stowe  v.  Belfast 
Sav.  Bank,  92  Fed.  99,  not  following  State  decision  as  to  the  effect  of  a 
general  assignment  by  a  debtor;  In  re  Barry,  136  U.  S.  624,  84  L.  Ed.  512, 
s.  e.,  42  Fed.  132,  Fed.  Cas.  1059,  holding  adjudications  respecting  custody 
of  infants  resident  within  State  are  binding;  dissenting  opinion  in  Dred 
Scott  V.  Sandf  ord,  19  How.  603,  15  L.  Ed.  783,  majority  holding  status  of 
slave  depended  on  laws  of  the  State  of  his  residence;  Clark  v.  Sohier,  1 
Wood,  ft  M.  375,  Fed.  Cas.  2835,  and  In  re  Barry,  42  Fed.  128,  129, 
Fed.  Cas.  1059,  136  U.  S.  618,  619,  84  L.  Ed.  511,  both  holding  long-estab- 
lished local  customs  having  force  of  laws  must  be  followed;  Stalker  v. 
McDonald,  6  Hill,  95,  40  Am.  Dec.  890,  holding  in  questions  of  local  law 
State  decisions  will  be  preferred ;  Storm  v.  Waddell,  2  Sand.  Ch.  510,  hold- 
ing in  questions  of  realty,  or  of  local  character.  State  decisions  will  be 
followed;  United  States  v.  Wonson,  1  Gall.  18,  Fed.  Cas.  16,750,  holding 
rights  of  persons  and  rules  of  property  as  settled  in  States,  shall  be  the 
fTuide;  Turner  v.  Aldridge,  McAll.  231,  Fed.  Cas.  14,249,  following  State 
decisions  on  sufficiency  of  title  to  maintain  ejectment;  Perry  Mfg.  Co.  v. 
Brown,  2  Wood.  &  M.  470,  Fed.  Cas.  11,015,  holding  decisions  construing 
Btatutes  creating  liens  or  titles  govern^ Federal  courts;  Townsend  v.  Todd, 
91  U.  S.  453,  23  L.  Ed.  413,  holding  decisions  construing  recording  acts 
are  binding  on  Federal  courts;  United  States  v.  Athens  Armory,  35  Ga. 
359,  holding  State  decisions  as  to  nature  of  mortgage  are  binding;  Rus- 
sell V.  Southard,  12  How.  148,  13  L.  Ed.  QSl,  holding,  on  question  whether 
4eed  absolute  was  intended  as  mortgage.  State  decisions  were  not  bind- 
ing; Patten  v.  Cilley,  46  Fed.  892,  holding  in  proceedings  to  establish  a 
mil,  law  of  State  should  govern;  Lane  v.  Vick,  3  How.  476,  11  L.  Ed. 
687,  holding  mere  construction  of  will  does  not,  as  the  construction  of 
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statute  of  State,  bind ;  Mutual  Fire  Ins.  Co.  v.  Phoenix  Furniture  Co.,  108 
Mich.  183,  ^4  L.  B.  A.  700,  66  N.  W.  1099,  holding  decree  of  sister  SUte 
determining  amount  of  assessment  necessary  was  conclusive;  Skelly  v.  Jef- 
ferson Branch  Bank,  9  Ohio  St.  620,  holding  judiciary  act  did  not  make 
decisions  of  Supreme  Court  binding  on  State  courts;  Smith  v.  Alabama, 
124  U.  S.  478,  31  L.  Ed.  612,  8  Sup.  Ct.  569,  to  point  that  in  lex  mercatoria 
Supreme  Court  was  less  bound  by  State  decisions  than  in  other  cases; 
Smith  y.  Babjsock,  2  Wood.  &  M.  292,  to  point  that  State  decisions  on 
questions  of  general  commercial  law  are  not  binding;  Gatton  v.  Chicago, 
R.  I.  &  P.  Ry.  Co.,  95  Iowa,  137,  28  L.  R.  A.  564.  63  N.  W.  597,  discussing 
whether  there  was  a  Federal  common  law;  Northern  Ins.  Co.  v.  St.  Louis 
etc.  Ry.  Co.,  5  McCrary,  127,  15  Fed.  841,  in  illustration  of  scope  of  the 
act  of  1875,  conferring  jurisdiction  on  Federal  courts  so  far  as  commer- 
cial paper  is  concerned. 

Criticised  in  dissenting  opinion  in  Kuhn  v.  Fairmont  Ck>il  Co.,  215  U.  S. 
370,  371,  54  L.  Ed.  239,  30  Sup.  Ct.  140,  majority  holding  Federal  court  not 
bound  by  decision  of  State  court  construing  deed  and  rendered  after  deed 
involved  in  Federal  case  was  executed  and  after  injury  complained  of  was 
done. 

Distinguished  in  Limerick  Nat.  Bank  v.  Howard,  71  N.  H.  19,  98  Am. 
8t.  Rep.  495,  51  Atl.  644,  holding  question  whether  indorsee's  knowledg^e 
of  payee's  fraud  in  obtaining  indorsed  note  was  of  such  character  as  to 
make  him  holder  with  notice  of  fraud  is  governed  by  law  of  State  where 
note  is  made  payable;  Meade  v.  Beale,  Taney,  360,  Fed.  Caa.  9371,  where, 
in  construing  charitable  bequest,  it  was  held  bound  by  doctrines  of  State 
law;  In  re  Shelbourne,  21  Fed.  Cas.  1235,  holding,  where  note  was  nego- 
tiated in  New  York,  and  all  parties  were  resident  there,  its  law  governed; 
Forepaugh  v.  Delaware  etc.  R.  Co.,  128  Pa.  St.  228,  15  Am.  St  Rep.  676, 
5  L.  R.  A.  513,  18  Atl.  505,  holding  that  decisions  of  courts  of  State  upon 
commercial  law  prevailing  there,  are  binding. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be  fol- 
lowed in  actions  originating^in,  or  removed  to.  Federal  courts.  Note, 
40  Ji.  R.  A.  (N.  S.)  386,  388,  404,  406,  410. 

Pre-existing  debt  is  valuable  consideration,  and  a  bona  fide  holder  for  pre- 
existing debt,  of  negotiable  instrument,  is  not  affected  by  any  equities  be- 
tween antecedent  parties,  where  he  has  received  same  before  it  became  due, 
without  notice  of  any  such  equities. 

Approved  in  Melton  v.  Pcnsacola  Bank  etc.  Co.,  190  Fed.  134,  111 
C.  C.  A.  166,  H.  Scherer  &  Co.  v.  Everest,  168  Fed.  831,  94  C.  C.  A-  346, 
Kessler  v.  Armstrong  Cork  Co.,  158  Fed.  749,  85  C.  C.  A.  642,  Levy  & 
Cohn  Mule  Co.  v.  Kauffman,  114  Fed.  173,  White-Wilson-Drew  Co.  v. 
Egclhoff,  96  Ark.  Ill,  131  S.  W.  210,  Forbes  v.  First  Nat.  Bank,  21  Okl.' 
210,  95  Pac.  786,  Citizens'  Trust  etc.  Bank  v.  Empey,  34  S.  D.  364,  148 
N.  W.  607,  and  German  American  Bank  v.  Wright,  85  Wash.  465,  148 
Pac.  772,  all  following  rule;  National  City  Bank  v.  Wagner,  216  Fed. 
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481,  132  C.  C.  A.  633,  holding  one  who  took  stock  certificate  from  trus- 
tee, in  igBorance  of  trust,  as  collateral  for  existing  debt. was  bona  fide 
purchaser;  In  re  Hopper-Morgan  Co.,  164  Fed.  266,  applying  rule  where 
indorsee  of  accommodation  note  took  it  from  another  indorsee  as  collateral 
for  antecedent  debt  of  such  indorsee;  First  Nat.  Bank  v.  Moore,  148  Fed. 
957,  purchaser  of  note  for  value  before  maturity  is  not  deprived  of  char- 
acter of  ptirchaser  in  good  faith  by  proof  that  he  took  note  with  knowl- 
edge of  such  circumstances  as  ought  to  put  ordinarily  prudent  man  on  in- 
quiry; Gamble  v.  Rural  Ind.  School  Dist.,  132  Fed.  622,  one  who  obtained 
bond  issued  by  school  district  from  prior  holder  in  payment  for  legal  ser- 
vices rendered  and  to  be  rendered  is  bona  fide  holder  for  value,  where  bond 
not  due  and  contained  nothing  og  face  to  show  invalidity;  Tollman  v. 
Quincy,  129  Fed.  976,  where  defendant's  note  was  transferred  to  plaintiff 
before  maturity  in  settlement  of  pending  suit,  plaintiff's  counsel  being  told 
that  it  had  been  given  by  maker  to  payee  in  settlement  of  account  between 
tbem,  plaintiff  was  bona  fide  holder;  Birket  v.  Elward,  68  Kan.  299,  64 
L  R.  A.  668,  74  Pac.  1101,  indorser  of  negotiable  note  taken  as  collateral 
security  for  pre-existing  debt,  there  being  no  new  consideration,  is  holder 
for  value  and  in  due  course,  and  is  protected  against^jslaim  of  payment 
made  to  original  payee;  E.  S.  Woodworth  &  Co.  v.  Carroll,  104  Minn.  68, 
112  N.  W.  1066,  applying  rule  where  note  indoi-sed  in  payment  of  ante- 
cedent debt;  Lembeck  v.  Jarvis  Terminal  Cold  Storage  Co.,  70  N.  J.  Eq. 
760,  64  Atl.  127,  applying  rule  to  coupon  mortgage  bonds ;  Tate  v.  Security 
Trust  Co.,  63  N.  J.  Eq.  563,  62  Atl.  314,  holding  assignee  taking  mortgage 
as  collateral  security  for  pre-existing  debt  without  delivering  up  evidence 
of  such  debts  is  not  a  purchaser  for  value;  Farmers'  Nat.  Bank  v.  McCall, 
25  Okl.  609,  26  L.  B.  A.  (N.  S.)  217,  106  Pac.  869,  holding  holder  of  note 
as  security  for  antecedent  debt  and  extension  thereon  not  affected,  when 
without  notice,  by  equities  between  original  parties;  Bruce  v.  National 
Bank,  26  Tex.  Civ.  299,  60  S.  W.  1008,  holding  that  negotiable  note  taken 
in  due  course  of  trade  by  indorsement  before  maturity  where  it  is  taken 
as  security  for  pre-existing  debt  is  not  subject  to  defenses  available  by 
original  maker  against  original  holder;  Merchants'  etc.  Bank  v.  Ohio 
Valley  etc.  Co.,  57  W.  Va.  630,  70  L.  R.  A.  312,  60  S.  E.  882,  applying  rule 
where  bank  discounted  note  of  corporation  signed  by  its  president  and 
treasurer  while  in  hands  of  agent;  Sheppard  v.  Newhall,  47  Fed.  471, 
Holly  V.  Domestic  etc.  Soc,  92  Fed.  748,  Bank  of  Mobile  v.  Hall,  6  Ala. 
644,  41  Am.  Dec.  73,  Pond  v.  Lockwood,  8  Ala.  674,  Mayberry  v.  Morris, 
62  Ala.  116,  McCasky  v.  Sherman,  24  Conn.  612,  Bond  v.  Central  Bank, 
2  Ga.  104,  Russell  v.  Hadduck,  3  Gilm.  235,  44  Am.  Dec.  695,  Manning  v. 
McClure,  36  111.  494,  495,  Breckenridge  v.  Lewis,  84  Me.  357,  30  Am.  St. 
Rep.  357,  24  Atl.  865,  Busey  v.  Reese,  38  Md.  269,  Bostwick  v.  Dodge,  1 
Doug.  415,  416,  41  Am.  Dec  585,  586,  Stevenson  v.  Hyland,  11  Minn.  202, 
Armour  v.  McMichael,  36  N.  J.  L.  93,  Seneca  Co.  Bank  v.  Nease,  5  Denio, 
337,  Carlisle  v.  Wishart,  11  Ohio,  191,  Reddick  v.  Jones,  6  Ired.  110,  44 
Am.  Dec.  69,  Greneaux  v.  Wheeler,  6  Tex.  528,  and  Stevens  v.  Campbell, 
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13  Wis.  378,  all  holdii^  tliat  one  taking  a  bill  or  note  in  payment  of  a 
pre-existing  debt  ia  a  purchaser  for  vdue,  and  not  subject  to  equities; 
Atchison  V.  Davidson,  2  Pinn.  52,  where  receivers  of  bank  Iransfurred  note 
in  dischai^  of  liabilities  of  bank;  Rutledge  v.  Crane,  38  Ala.  714,  apply- 
ing rule  as  against  accommodation  maker;  Blanchard  v.  Stevens,  3  Cush. 
166,  167,  60  Am.  Dec'724,  725,  and  Jewett  v.  Hone,  1  Woods,  534,  536, 
Fed.  Cas.  7311,  holding  accommodation  acceptor  of  bill  transferred  by 
drawer  in  payment  of  hia  own  pre-existing  debt  cannot  defend,  although 
known  to  be  accommodation  acceptor;  Merchants'  Bank  v.  McClelland,  9 
Colo.  610,  13  Pac.  724,  holding  that  while  there  was  still  some  disputo, 
weight  of  authority  supported  doctrine  that  antecedent  debt  was  suffi- 
cient consideration  for  new  contract  f  Barker  v.  Liclitenbergcr,  41  Neb. 
753,  60  N.  W.  80,  holding  one  taking  note  ia  holder  for  value  where  he 
loses  or  postpones  his  right  to  proceed  on  original  indebtedness;  W.^'man 
V.  Colo.  Nat.  Bk.,  5  Colo.  34,  40  Am.  Bep.  136,  holding  hank  receiving 
draft  for  account  of  one  indebted  to  it  was  bona  fide  holder ;  Struthera  v. 
Kendall,  41  Pa.  St.  227,  80  Am.  Dec.  612,  holding  indorsee  receiving  note 
in  consideration  of  debt,  and  giving  credit  on  his 'books,  is  not  subject 
to  equities;  Davis  v.  Lee,  26  Miss.  510,  59  Am.  Dec.  269,  applying  rule 
where  one  signed  hb  name  to  blank  note  given  in  settlement  of  pre-eziat- 
ing  debt;  Bank  of  the  Metropolis  v.  First  Nat.  Bank,  19  Fed.  302,  22 
Blatchf.  69,  holding  bank  receiving  paper  for  collection,  with  right  to 
appropriate  proceeds  npon  general  account,  was  holder  for  value;  Turn- 
bull  v.  Thomas,  1  Hughes,  176,  Fed.  Cas.  14,243,  and  Giovanovich  v.  Citi- 
zens' Bank,  26  La,  Ann,  17,  18,  19,  both  applying  rule  where  agent  in 
possession  of  notes  wrongfully  pledged  them  for  hia  own  debt;  Foote  v. 
Hancock,  15  Blatchf.  344,  Fed.  Cas.  4911,  and  Mobile  Sav.  Bank  v.  Super- 
visors of  Oktibbeha  Co.,  24  Fed.  112,  both  holding  -one  taking  bonds  in 
payment  of  pre-euating  debt  waa  bona  fide  holder;  dissenting  opinion  in 
Cecil  Bank  v.  Heald,  25  Md.  573,  574,  and  Scott  v.  Betts,  Lalor's  Supp. 
to  Hill  &  D.  370,  both  holding  that  check  in  payment  of  debt,  or  on  new 
consideration,  is  purchased  for  value;  Love  v.  Taylor,  26  Miss.  574,  hold- 
ing one  taking  security  or  specific  property  in  satisfaction  of  debt  not 
affected  by  equities;  Alstin  v.  Cundiff,  52  Tex.  464,  applying  rule  where 
one  canceled  debt  on  ^consideration  of  conveyance ;  Christopher  v.  Chris- 
topher, 64  Md.  585,  3  Atl.  297,  holding  debt  is  valuable  consideration  for 
deed;  Rice  v.  Sodcrs,  1  Posey,  619,  holding  crediting  on  debt  due  firm 
by  his  vendor,  price  of  land  conveyed  by  debtor  to  one  of  members  will 
support  conveyance  to  vendee;  Newell  v.  Crider,  ,50  Miss.  544,  holding  one 
takii^  deed  in  part  payment  of  debt  was  bona  fide  purchaser;  dissenting 
opinion  in  Bayne  v.  State,  62  Md.  119,  majority  holding  deed  to  wife  in 
consideration  of  moneys  loaned  by  wife  void  as  to  existing  creditors; 
Franklin  Sav.  Bank  v.  Taylor,  53  Fed.  863,  9  U.  S.  App.  406,  Bange  v. 
Flint,  25  Wis.  549,  and  Fair  v.  Howard,  8  Nev.  310,  all  holding  that  mort- 
gagee for  pre-CJtiatent  debt  was  bona  fide  purchaser  for  value;  Ohio  Life 
Ins.  Co.  V.  Ledyard,  8  Ala.  874,  holding  where  deed  of  trust  executed  to 
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^^  debts,  )9urehaser  under  it  without  notice  not  affected  by  prior  unre- 
^^^ed  mortgage;  Lee  v.  Kimball,  45  Me.  174,  applying  principle  where 
'^^T^gnee  assigned  bill  of  lading  in  payment  of  debt;  Bank  of  Charleston 
^«  Bank  of  the  State,  13  Rich.  311,  applying  rule  where  teller  indebted  to 
wank  for  money  abstracted  secretly  replaced  it  with  money  of  another; 
Hard  v.  Bickford,  85  Me.  219,  35  Am.  St  Rep.  S55,  27  Atl.  108,  holding 
that  same  rule  does  not  apply  to  sale  or  pledge  of  chattels ;  Reed  v.  Brown, 
89  Iowa,  462,  48  Am.  St  Rep.  409,  56  N.  W.  663,  holding  same  principle 
does  not  apply  in  transfer  of  other  personalty;  Brooklyn  City  etc.  R.  R. 
Co.  V.  National  Bank  of  .the  Republic,  102  U.  S.  23,  24^  25,  26,  37,  57,  26 
L.  Ed.  65,  66,  67,  70,  76,  Wood  v.  Seitzinger,  2  Fed.  285,  845,  Grommes  v. 
Sullivan,  81  Fed.  47,  43  L.  R.  A.  426.  53  U.  S.  App.  364,  In  re  Huddell, 
12  Fed.  Cas.  799,  Payne  v.  Bensley,  8  Cal.  266,  68  Am.  Dec.  319,  Robinson 
V.  Smith,  14  Cal.  98,  Gibson  v.  Conner,  3  Ga.  49,  51,  52,  Straughan  v.  Fair- 
child,  80  Ind.  599,  Spencer  v.  Sloan,  108  Ind.  188,  58  Am.  Rep.  39,  9  N.  E. 
152,  Johnson  v.  Barney,  1  Iowa,  535,  Dolhonde,  Succession  of,  21  La.  Ann. 
4,  Boatman's  Savs.  Inst.  v.  Holland,  38  Mo.  51,  Kinsela  v.  Cataract  City 
Bk.,  18  N.  J.  Eq.  174,  Allaire  v.  Hartshorne,  21  N.  J.  L.  667,  47  Am.  Dec. 
176,  Bank  of  the  Republic  v.  Carrington,  5  R.  I.  520,  524,  73  Am.  Dec. 
84,  87,  Dearman  v.  Trimmier,  26  S.  C.  511,  2  S.  E.  504,  Greneaux  v.  Wheeler, 
6  Tex.  528,  Noyes  v.  Landon,  59  Vt.  576,  10  Atl.  345,  and  Hotchkiss  v. 
Fitzgerald  Patent  etc.  Co.,  41  W.  Va.  366,  23  S.  E.  579,  all  holding  that 
one  taking  a  note  or  bill  as  security  for  payment  of  pre-existing  debt  is 
holder  for  value  and  not  subject  to  equities;  Clark  v.  Loker,  11  Mo.  101, 
holding  new  consideration  or  new  advances  not  necessary  to  make  one 
bona  fide  holder;  Harrison  v.  Pike,  48  Miss.  57,  appljdng  rule  where  payee 
of  foreign  note  assigned  it,  as  security  to  creditor;  Bridgeport  City  Bank 
V.  Welch,  29  Conn.  478,  Maitland  v.  Citizens'  Nat.  Bank,  40  Md.  562,  564, 
566,  17  Am.  Rep.  627,  628,  629,  Grocers'  Bank  v.  Penfield,  69  N.  Y.  505, 
25  Am.  Rep.  232,  and  Brown  v.  Thompson,  79  Tex.  62,  15  S.  W.  170,  all 
holding  accommodation  paper  takep  as  security  is  not  subject  to  equities; 
Fellows  V.  Harris,  12  Smedes  &  M.  466,  467,  holding  accommodation  drawee 
is  liable  where  payee  deposits  bill  with  drawee  as  security;  Atkinson  v. 
Brooks,  26  Vt.  580,  581,  62  Am.  Dec.  699,  600,  holding  indorsee  of  bill 
**ien  as  collateral  may  recover  of  accommodation  acceptor  known  by  him 
*o  be  such ;  Tarbell  v.  Sturtevant,  26  Vt.  518,  holding,  in  suit  by  indorsee 
^ing  as  collateral,  it  is  no  defense  that  assignee  of  payee's  interest  has 
tendered  indorsee  amount  due  him;  Buchanan  v.  Mechanics'  Savings  & 
^  Inst,,  84  Md.  436,  35  Atl.  1101,  applying  rule  where  note  drawn  by  firm 
to  one  partner  was  indorsed  by  him  as  collateral  for  his  debt,  firm  sub- 
sequently becoming  insolvent ;  Liddell  v.  Grain,  53  Tex.  555,  holding  trans- 
fer of   note  as  collateral  from  one  partner  to  another  was  transfer  in  due 
cooi-se   of  trade;  Planters'  Bank  v.  Evans,  36  Tex.  595,  holding  it  was  no 
defense  that  original  parties  had  made  settlement;  National  Bank  of  the 
Re^vifeVic  v.  Brooklyn  City  etc.  R.  R.  Co.,  14  Blatchf.  243,  Fed.  Cas.  10,039, 
III — ix 
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and  National  Bank  of  St.  Joseph  v.  Dakin,  54  Kan.  662,  46  Am.  St.  B«p. 
302,  39  Pac.  181,  both  holding  that  where  one  wrongfully  transfers  note 
as  security,  holder  is  not  affected;  Mallard  v.  Aitlet,  8  La.  Ann.  93,  where 
one  receiving  note  of  third  person  aa  collateral  from  one  becoming  in- 
solvent, was  held  entitled  to  note  as  against  creditors;  Louisiana  State 
Bank  v.  Gaiennie,  21  La.  Ann.  55S,  holding  bank  takii^  note  as  security 
for  money  loaned  is  holder  for  value;  Third  Nat.  Bank  v.  Harrison,  10 
Fed.  248,  holding  bank  discounting  demand  note  and  receiving  another 
note  as  collateral  is  bona  fide  holder;  Qreenway  v.  Wm.  D.  Orthwein  Grain 
Co.,  85  Fed.  537,  56  U.  S.  App.  527,  holding  one.  taking  note  to  secure  re- 
payment of  simultaneous  loan  made  in  consideration  of  pledge,  aeiiuires 
it  for  value;  McPherson  v.  Baudreau,  48  La.  Ann.  434,  10  South.  552, 
applying  rule  where  note  payable  on  demand  was  few  days  after  its  exe- 
cution transferred  as  collateral  to  holder  for  value;  Wilkinson  v.  Jeffeis, 
30  Ga.  154,  holding  where  note  is  transferred  as  security  after  maturity, 
setoff  against  payee  is  inadmissible;  Yellowstone  Nat.  Bank  v.  Gagnon, 
19  Mont.  404,  61  Am.  St.  Bap.  521,  48  Fac.  763,  holding  indorsee  of  note 
as  security  for  debt  is  to  extent  of  debt  only  a  purchaser  in  good  faith; 
Bank  of  Mobile  v.  Hall,  6  Ala.  645,  41  Am.  Dae.  74,  holding  note  received 
as  indemnity  sgainst  any  possible  future  loss  was  subject  to  equities; 
American  File  Co.  v.  Garrett,  110  U.  S.  294,  28  L.  Ed.  152,  4  Sup.  Ct.  93, 
holding  hoIdeiB  of  bonds  as  collateral  security  for  debt  were  bona  Sde 
holders ;  Curtis  v.  Leavitt,  15  N.  Y.  178,  holding  bonds  given  as  collateral 
for  debt  were  not  taken  by  bona  fide  holders;  Tyrrell  v.  Cairo  etc.  R.  Co., 
7  Mo.  App.  299,  holding  creditor  who,  in  consideration  of  transfer  of 
bonds,  extends  time  of  payment,  is  purchaser  for  value;  Goodman  v. 
Simonds,  20  Hov.  372,  16  h.  Ed.  944,  holding  surrendering  of  eoUeteral 
securities  previously  given,  and  indulgence  as  to  time,  was  consideration 
for  transfer  of  new  collaterals;  In  re  Sime,  3  Sawy.  310,  Fed.  Cas.  12,861, 
holding  one  taking  assignment  of  claim,  proved  in  bankruptcy,  as  secnf' 
ity  for  debt,  was  not  purchaser  for  value;  Uhler  v.  Semple,  20  N.  J.  Eq. 
293,  holding  judgments  and  mortgages  to  secure  prior  debts,  were  valid; 
Sawyer  v.  Prickett,  19  Wall.  166,  22  L.  Ed.  109,  where  creditor  to  whom 
mortgage  was  assigned  as  security  was  held  to  be  innocent  holder  for 
value;  Brewer  v.  Gay,  24  La.  Ann.  37,  applying  rule  where  mortgage  vas 
given  in  favor  of  holder,  and  any  futnre  holder  of  notes,  and  notes  were 
transferred  as  security;  Perkins  v.  Swank,  43  Miss.  359,  holding  mortgage 
executed  to  secure  debt  is  not  within  ruin;  People's  Sav.  Bank  v.  Bates, 
120  U.  8.  564,  566,  SO  L.  Ed.  757,  758,  7  Sup.  Ct.  682,  683,  holding  prin- 
ciple did  not  apply  to  chattel  mortgage,  given  merely  as  security  for  a 
pre-existing  debt;  Davia  v.  Erickson,  3  Wash.  656,  29  Pac.  87,  holding 
transfer  by  payee  as  security  for  loan,  confers  right  of  action  on  indorsee, 
and  thereafter  payee  cannot  sue;  Savage  v.  Fox,  60  N.  H.  18,  holding  that 
where  guaranty  is  contemporaneous  with  principal  contraot,  no  separata 
consideration  is  necessary. 
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DistinguiBhed  in  In  i«  Progressive  Wall  Paper  Corp.,  229  Fed.  498,  hold- 
ing creditor  of  corporation  receiving  its  bonds  as  collateral  on  existing 
debt  contrary  to  law  was  not  bona  fide  holder  j  Haldiman  v.  Taft,  102  Ark. 
50,  143  S.  W.  114,  holding  rule  did  not  extend  to  one  taking  mortgage  as 
security  for  antecedent  debt;  Empire  State  etc.  Co.  v.  Trustees  of  Fisher 
&  Co.,  67  N.  J.  Eq.  605,  60  Atl.  941,  mortgage  given  merely  to  secure  ante- 
cedent debts  is  not  given  **for  value"  within  dause  "e"  in  bankruptcy 
act,  §70,  or  for  "valuable  consideration"  within  New  Jersey  corporation 
act,  §64;  Kirkpatrick^  v.  Muirhead,  16  Pa.  St.  124,  holding  paper  taken 
as  collateral  security  merely  is  subject  to  equities;  dissenting  opinion  in 
Meadow  v.  Bird,  22  Ga.  260,  majority  holding  note  illegal  because  against 
public  policy,  is  not  void  in  hands  of  bona  fide  holder  as  security;  Bond 
V.  Wiltse,  12  Wis.  613,  614,  holding  one  loaning  money  on  credit  of  note 
given  him  as  security  was  to  amount  advanced  a  bona  fide  holder;  Cum- 
mings  V.  Mead,  6  Fed.  Cas.  956,  holding  where  note  is  handed  over  to  cred- 
itor, with  directions  to  collect  it,  if  debt  is  settled,  it  reverts;  Vorce  v. 
Rosenbery,  12  Neb.  450,  11  N.  W.  880,  holding  rule  did  not  apply  where 
notes  were  not  transferred  in  usual  course  of  business ;  Lawrence  v.  McCal- 
mont,  2  How.  454,  11  L.  Ed.  336,  holding  notes  deposited  for  collection 
by  way  of  collateral  did  not  fall  within  rules  relating  to  commercial  paper ; 
Jennison  v.  Parker,  7  Mich.  360,  holding  one  taking  note  as  security  must 
take  steps  to  charge  indorser;  McKainey  v.  Thorp,  61  Tex.  653,  holding 
that  one  who  buys  at  voluntary  sale  from  debtor,  and  credits  amount,  is 
not  bona  fide  purchaser;  Eaton  v.  Davidson,  46  Ohio  St.  366,  21  N.  E.  445, 
holding  one  to  whom  goods  transferred  in  consideration  of  cancellation 
of  note,  was  not  bona  fide  purchaser;  The  Elmbank,  72  Fed.  618,  holding 
one  taking  equitable  assignment  of  part  of  fund  or  chose  as  security  was 
not  bona  fide  purchaser;  Hinds  v.  Pugh,  48  Miss.  277,  holding  transferee 
of  lands  or  chattels  as  security  is  not  purchaser  for  value;  Milton  v.  Boyd, 
49  N.  J.  Eq.  149,  150,  22  Atl.  1081,  holding  unrecorded  chattel  mortgage 
without  change  of  possession  will  prevail  over  subsequent  mortgage  given 
to  secure  prior  debt;  Morse  v.  Godfrey,  3  Story,  390,  Fed.  Cfes.  9856, 
holding  one  taking  mortgage  as  security,  with  knowledge  that  debtor  had 
failed,  was  not  bona  fide  purchaser;  Bradshaw  v.  Miners'  Bank,  81  Fed. 
904,  53  U.  S.  App.  403,  holding  note  given  for  purchase  price  of  property 
payable  to  bank,  is  subject  in  hands  of  bank  to  all  infirmities;  Black  v. 
Caviness,  2  Tex.  Civ.  121,  21  S.  W.  636,  holding  purchaser  from  trustee, 
with  notice  of  trust  in  consideration  of  payment  of  debt,  takes  subject  to 
trust;  Gest  v.  Packwood,  13  Sawy.  211,  34  Fed.  374,  holding  purchaser 
of  realty,  or  assignee  of  mortgage  for  debt,  is  not  vendee  or  assignee 
for  value;  Matthews  v.  Rutherford,  7  La.  Ann.  226,  holding  one  taking 
accommodation  note  bona  fide  before  due,  may  recover,  although  knowing 
it  to  be  accommodation  paper;  In  re  Howard,  6  N.  B.  R.  375,  12  Fed. 
Cas.  629,  holding  one  to  whom  paper  sent,  and  upon  whom  party  sending 
had  drawn,  could  not,  on  failing,  have  rights  under  notes;  Allen  v.  Brat- 
ton,  47  Miss.  129,  holding  one  taking  note  as  security  holds  subject  to 
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equities;  Conrad  v.  Fisher,  37  Mo.  App.  413,  414,  415,  8  L.  R.  A.  166,  hold- 
ing where  pledge  made  as  security  pledgee  was  not  bona  fide  purchaser. 

Denied  in  Rhea  v.  Allison,  3  Head,  180,  holding  suspension  or  satisfac- 
tion of  debt  does  not  make  indorsee  bona  fide  purchaser;  licBride  v.  The 
Farmers'  Bank,  26  N.  Y.  454,  and  Stalker  v.  McDonald,  6  Hill,  104,  111, 
40  Am.  Dec.  398,  404,  both  holding  holder  taking  note  in  payment  of,  or 
as  security  for  debt,  was  not  bona  fide  holder;  Mack  v.  Baker,  16  Fed. 
Cas.  155,  Smith  v.  Babcoek,  2  Wood.  &  M.  288,  Fed.  Cas.  13,009,  Truateea 
of  Iowa  College  v.  Hill,  12  Iowa,  478,  Lee  v.  Smead,  1  Met.  (Ky.)  633,  71 
Am.  Dec.  497,  Alexander  v.  Springfield  Bank,  2  Met.  (Ky.)  537,  Bramhall 
V.  Beckett,  31  Me.  208,  209,  210,  Becker  v.  Sandusky  City  Bank,  1  Minn. 
319,  Terry  v.  Hickman,  1  Mo.  App.  124,  Goodman  v.  Simonds,  19  Mo.  117, 
Wells  V.  Jones,  41  Mo.  App.  12,  Napa  Valley  Wine  Co.  v.  Rinehart,  42 
Mo.  App.  182,  Roxborough  v.  Messick,  6  Ohio  St.  452,  463,  456,  457,  67 
Am.  Dec  347,  348,  350,  361,  and  Cook  v.  Helms,  5  Wis.  110,  all  holding 
that  transferees  of  bills  or  notes,  as  collateral  security  for  antecedent 
debts,  are  not  holders  for  value,  and  are  subject  to  equities;  Webster  v. 
Howe  Machine  Co.,  54  Conn.  402,  403,  406,  407,  8  Atl.  484,  486,  holding 
one  discounting,  accepted  draft  and  applying  proceeds  on  debt,  was  not 
bona  fide  holder;  Bertrand  v.  Barkman,  13  Ark.  161,  holding  note  trans- 
ferred only  as  indemnity  against  future  liability  or  as  collateral  security, 
does  not  come  within  rule;  Cary  v.  White,  52  N.  Y.  145,  holding  mortgagee 
given  to  secure  prior  debt  was  not  for  valuable  consideration. 

Who  are  bona  fide  holders.    Note,  9  Am.  Dec.  272,  373. 

Suit  by  principal  on  note  to  agent.    Note,  12  Am.  Dec.  711. 

Right  of  correspondent  bank  to  hold  paper  received  for  collection,  or 
the  proceeds  of  it,  as  against  the  owner,  in  case  of  the  insolvency 
of  the  forwarding  bank.     Note,  14  Am.  St.  Bep.  583. 

Rights  of  holders  of  collateral  securities.     Note,  32  Am.  St.  Bep.  715. 

Indorsee,  taking  note  as  collateral  security,  held  free  from  defenses. 
Note,  83  Am.  St.  Eep.  46. 

Rights  of  one  takii^  note  as  security  for  antecedent  debt.  Note,  35 
Am.  Rep,  688,  689,  690. 

Holder  of  bill  or  note  as  collateral  as  bona  fide  holder.  Note,  31 
L.  B.  A.  (N.  S.)  288,  289,  292,  295,  296. 

Who  are  bona  fide  holders  of  bills  or  notes.     Note,  4  E.  B.  C.  330. 

Notice  of  fraud  in  issuance  of  accommodation  paper  by  insolvent  per- 
sons.    Note,  4  E.  B.  0.  434. 

Conflict  of  laws  as  to  negotiable  paper.    Note,  61  L.  R.  A.  194. 

Miscellaneous.  Cited  in  Cleghom  v.  Insurance  Bank,  9  Qa.  325,  dis- 
«ussing  rights  of  joint  creditors  on  the  insolvency  of  a  partner. 
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Belation  of  Uadlord  and  tenant  In  no  sense  exists  between  the  Tendor 
snd  vendee;  and  this  is  especially  so  where  conveyance  has  been  executed. 

Approved  in  Scott  v.  Mineral  Development  Co.,  130  Fed.  502,  64  C.  C.  A. 
659,  where  one  holding  two  adjoining  tracts  under  separate  patents  took 
possession  of  one  and  made  improvements  thereon  and  thereafter  sold  all 
land  as  one  tract  to  defendants,  who  leased  it,  subsequent  conveyance  to 
plaintiff  by  adverse  claimant  was  void  as  to  entire  tract;  Boynton  v. 
Salinger,  147  Iowa,  54ff,  126  N.  W.  372,  holding  vendee  could  not  base 
elaim  of  adverse  possession  against  vendor  upon  contract  of  purchase 
giving  him  possession,  but  could  acquire  outstanding  title;  John  L.  Roper 
Lumber  Co.  v.  Richmond  Cedar  Works,  168  N.  C.  347,  84  S.  E.  525,  hold- 
ing one  in  possession  under  color  of  title  could  purchase  outstanding  title 
without  breaking  adverse  possession  under  first  title ;  Burnett  v.  Caldwell, 
9  Wall.  293,  19  L.  Ed.  718,  holding  possession  of  vendee  under  contract  of 
purchase  is  in  nature  of  license;  Blum  v.  Robertson,  24  Cal.  145,  holding 
occupant  entering  under  deed  or  agreement  to  convey  is  not  -tenant  at 
will;  Hibbard  v.  Ramsdell,  118  N.  Y.  44,  22  N.  E.  1124,  holding  no  fiduciary 
relation  exists  between  assignor  and  assignee  of  life  estate;  Elder  v. 
McClaskey,  70  Fed.  547,  37  U.  S.  App.  1,  San  Francisco  v.  Lawton,  18  Cal. 
476,  79  AnL  Dec.  191.  Wenzel  v.  Schultz,  100  Cal.  255,  34  Pac.  698,  Jones 
7.  Madison  Co.,  72  Miss.  808,  18  South.  94,  Greene  v.  Couse,  127  N.  Y.  393, 
24  Am.  St.  Bep.  461,  13  L.  B.  A.  208,  28  N.  E.  16,  Osterhout  v.  Shoe- 
maker, 3  Hill,  518,  Gardner  v.  Greene,  5  R.  I.  110,  and  Moore  v.  Smead, 
89  Wis.  565,  62  N.  W.  428,  all  holding  grantee  is  not  estopped  to  deny  his 
vendor's  title;  Farnum  v.  Loomis,  2  Or.  31,  holding  grantee  under  quit- 
claim was  not  estopped  to  show  grantor  was  n6t  seised  of  estate,  subject 
to  dower;  Littler  v.  Lincoln,  106  111.  366,  holding  grantee's  taking  quit- 
claim is  no  admission  he  did  not  have  superior  title;  Foster  v.  Dwinel, 
49  Me.  49,  holding  one  claiming  under  deed  from  mortgagee  is  not  es- 
topped on  claim  by  widow  of  mortgagee  for  dower;  Robertson  v.  Pickrell, 
109  U.  S.  615,  27  L.  Ed.  1051,  3  Sup.  Ct.  412,  holding  one  claiming  under 
vendee  of  life  estate  was  not  estopped;  Coakley  v.  Perry,  3  Ohio  St.  346, 
holding  estoppel  applie;  only  when  grantee  held  under  conveyance  from 
grantor,  and  relied  upon  it  as  source  of  title;  City  of  Aurora  v.  West,  22 
Ind.  520,  holding  estoppel  in  pais  is  created  only  when  deed  is  accepted 
in  relation  impl3dng  obligation  to  return  possession;  Ward  v.  Mcintosh, 
12  Ohio  St.  239,  holding  vendee  deriving  no  title  from  any  other  source 
precluded,  on  application  for  dower,  from  showing  title  in  third  person; 
Croxall  V.  Shererd,  5  Wall.  287, 18  L.  Ed.  579,  Merryman  v.  Bourne,  9  Wall. 
600, 19  L.  Ed.  686,  and  Macklot  v.  Dubreuil,  9  Mo.  485  (481),  43  Am.  Dec. 
554,  all  holding  grantee  may  hold  adversely  to  his  grantor;  Browning  v. 
Estes,  3  Tex.  476,  49  Am.  Dec.  762,  .holding  possession  under  executory 
contract  of  purchase  is  not  adverse;  Sands  v.  Davis,  40  Mich.  19,  King  v. 
Carmichael,  136  Ind.  27,  43  Am.  St.  Rep.  308,  35  N.  E.  512,  both  holding 
grantee  of  cotenant  may  obtain  title  by  adverse  possession;   Roller  v. 
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Effinger,  88  Va.  646,  14  S.  E.  339,  holding  if  vendee  buys  tip  better  title, 
vendor  can  only  be  compelled  to  refund  amount  paid  for  better  title; 
Morgan  v.  Hazelhurst  Lodge,  53  Miss.  677,  holding  that  vendee  enters  and 
holds  possession  for  himself  and  not  for  his  vendor;  dissenting  opinion  in 
EUege  V.  Cooke,  5  Lea,  639,  majority  holding  possession,  of  purchaser  by 
title  bond  is  not  possession  of  vendor. 

Claimants  under  a  common  source  of  title.    Note,  47  Am.  St.  Bep.  77. 

A  mere  intruder  is  limited  to  his   actual  posseaiioii,  and  the  rights   of  s 
^Parian,  proprietor  do  not  at^rch  to  him. 

.  Approved  in  Woodworth  v.  Fulton,  1  Cal.  322,  holding  one  entering  in 
good  faith  has  superior  right  to  mere  naked  intruder;  Herbert  v.  Hanrick, 
16  Ala.  596,  citing  authorities  and  holding  adverse  possession  to  avoid  deed 
of  disseizee  need  not  be  founded  on  color  of  title ;  Boston  v.  Richardson,  105 
Mass.  372,  holding  title  by  disseizin  is  limited  by  actual  occupation. 

Qualified  in  Leverich  v.  Mayor  etc.  of  Mobile,  110  Fed.  176,  holding  ri- 
parian owners  on  navigable  waters  may  construct  wharves  from  their  lands 
to  navigable  water. 

Act  of  Congress  of  May  26,  1824,  granting  certain  lots  to  Mobile,  and  cer- 
tain individuals  in  that  city,  relinquishes  to  proprietor  of  front  lot  whatever 
right  United  States  had  to  water  lot. 

Cited  in  Dalles  City  v.  Missionary  Society,  6  Sawy.  146,  6  Fed.  374,  hold- 
ing payment  by  Congress  on  account  of  reservation  of  Dalles  Missionary 
Station,  for  military  purposes,  did  not  invest  title  in  society. 

Volume  of  State  papers,  published  under  act  of  Oongreas,  and  containing 
authentication  required  by  act,  is  competent  evidence  to  show  report  of  com- 
missioners under  act  of  Congress  conilrming  title. 

Approved  in  Gregg  v.  Forsyth,  24  How.  180,  16  L.  Ed.  732,  and  Muse  v. 
Arlington  Hotel  Co.,  68  Fed.  649,  both  holding  the  same  as  the  priucip»al 
case ;  Dutillet  v.  Blanchard,  14  La.  Ann.  98,  holding  American  State  papers 
admissible  to  show  claim  had  been  confirmed  by  Congress ;  Nixon  v.  Porter, 
34  Miss.  708,  69  Am.  Dec.  411,  holding  such  papers  admissible  to  show  extent 
of  title;  Clemens  v.  Meyer,  44  La.  Ann.  393,  10  South.  798,  holdings  such 
papers  admissible  to  show  tine  in  transferee  of  government;  McCall  v. 
United  States,  1  Dak.  Ter.  326,  46  N.  W.  610,  holding  all  State  papers,  maps, 
charts  and  public  documents,  published  by  authority,  are  admissible;  Whiton 
V.  Albany  etc.  Ins.  Co.  109  Mass.  30,  holding  copy  printed  by  authority  of 
Senate,  of  document  communicated  by  President,  is  competent;  Miles  v. 
Stevens,  3  Pa.  St.  42, 46  Am.  Dec.  630,  holding  journals  of  Congress,  of  State 
legislatures  and  reports  published  by  authority,  are  evidence;  Fulham  v. 
Howe,  60  Vt.  357,  14  Atl.  656,  holding  census  report  admissible  to  show 
population  of  town;  State  ex  rel.  Morris  v.  Mason,  43  La.  Ann.  642,  9  South. 
793,  Southwark  Bank  v.  Commonwealth,  26  Pa.  St.  451,  and  Post  v.  Super- 
visors, 105  U.  S.  671,  26  L.  Ed.  1206,  all  holding  printed  journals  of  l^isla- 
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tores  are  eompetent  evidence;  Kirby  ▼.  Lewis,  39  Fed.  77,  holding  officials 

reports  relating  to  swamp-lands  may  be  eqnsnited  by  the  court,  though  not 

in  evidence ;  Milf  ord  v.  Greenbnsh,  77  Me.  333,  holding  appendices*  to  State 

adjntant-generars  report,  printed  by  State  printer,  were  admissible ;  United 

States  y.  Gardner,  25  Fed.  Cas.  1248,  holding  documents,  giving  account  of 

all  mines  and  abandoned  mines,  were  not  evidence  that  certain  mine  did  not 

exist ;  Barcello  v.  Hapgood,  118  N.  C.  731,  24  S.  E.  127,  holding  charter  of 

foreign  corporation  may  l>e  proven  by  copy  duly  certified  by  Secretary  of 

State;  dissenting  opinion  in  People  v.  McKinney,  10  Mich.  106,  majority 

holding  annual  reports  of  State  treasurer  are  admissible  on  indictment  of 

treasurer. 

DlBpositlon  of  real  estate,  whether  by  deed,  descent,  or  by  any  other  nrode, 
must  be  governed  by  law  of  State  where  land  is  situated. 

Approved  in  Cooper  v.  Ives,  62  Kan.  400,  63  Pac.  435,  following  rule; 
Hiestand  v.  Kuns,  8  Blaekf.  349,  holding  no  question  could  arise  as  to  valid- 
ity of  conveyance  of  lands  in  another  State;  dissenting  opinion  in  Burbank 
V.  Conra^y  96  U.  S.  309,  24  L.  Ed.  729,  majority  holding  conveyance  in  Louisi- 
ana is  valid  between  parties  without  registration. 


Chancery,  acting  in  personam,  may  decree  conveyance  of  land  in  any  otlier 
State,  and  may  enforce  its  decree  by  procew  against  defendant;  bat  neither 
decree  itself  nor  any  conveyance  under  it,  except  by  person  in  wbom  title  is 
vested,  can  operate  beyond  jurisdiction  of  court. 

Approved  in  Fall  v.  Fall,  75  Neb.  130,  113  N.  W.  179,  and  Fall  v.  Eastin, 
215  U.  S.  9, 17  Ann.  Oas.  853,  23  K  R.  A.  (N.  S.)  924,  64  L.  Ed.  69,  70,  30 
Sup.  Ct.  3,  both  following  rule;  Guarantee  Trust  etc.  Co.  v.  Delta  &  Pine 
Land  Co.,  104  Fed.  11,  holding  Federal  equity  court  cannot  decree  sale  of 
property  in  another  State  through  its  master;  Baltimore  Bldg.  etc.  Assn.  v. 
Alderson,  90  Fed.  146,  holding  court  cannot  appoint  receiver  for  property 
outside  of  district;  Burton-Lingo  Co.  v.  Patton,  15  N.  M.  311,  27  L.  R.  A. 
(N.  S.)  420,  107  Pac.  681,  holding  void  decree  of  Texas  court  adjudicating 
validity  of  contract  releasing  statutory  mechanic 's  lien  on  property  in  New 
Mexico  which  was  enforceable  only  in  latter  State;  Kemper-Thomas  Paper 
Co.  V.  Shyer,  108  Tenn.  450,  67  S.  W.  857,  holding  void  Shannon 's  Code, 
§  5298,  relative  to  nonresident  attachment  proceedings,  in  so  far  as  it  at- 
tempts to  authorize  personal  judgment  against  nonserved,  nonappearing 
nonresident  for  any  amount  over  value  of  his  impounded  property;  Robin- 
son V.  Johnson  (Tenn.  Ch.  App.),  52  S.  W.  705,  holding  equity  cannot  com- 
pel heirs  to  convey  land  of  intestate  in  another  State  to  special  commissioner 
lor  purpose  of  sale  to  pay  estate 's  debts ;  Wilson  v.  Braden,  48  W.  Va.  199, 
36  S.  £.  368,  holding  trustee  appointed  by  court  of  another  State  cannot  con- 
vey land  in  this  State;  Dickson  v.  Loehr,  126  Wis.  645,  4  L.  R.  A.  (N.  S.)  986, 
106  N.  W.  794,  where  purchaser  in  land  contract  conveyed  land  in  another 
State  as  security  for  price,  vendor  in  action  on  contract  could  get  judgment 
requiring  vendee  to  pay  amount  secured  or  to  convey  land ;  Cole  v.  Cunning- 
ham, 133  U.  S.  118^  33  L.  Ed.  543, 10  Sup.  Ct.  273,  holding  equity  may  prevent 
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persons  within  their  jurisdiction  from  prosecuting  suits  in  another  State; 
Hayden  v.  Yale,  45  La.  Ann.  371, 40  Am.  St.  Bep.  241, 12  South.  637,  holding 
courts  may  prevent  domestic  creditor  from  obtaining  preference  over  prop- 
erty in  another  State ;  Morris  v.  Hand,  70  Tex,  484, 8  S.  W.  211,  holding  court 
with  jurisdiction  of  parties  may  enforce  contract  for  conveyance  of  Land  in 
another  State ;  Northern  Indiana  R.  R.  Co.  v.  Michigan  Cent.  R.  R.  Co.,  15 
How.  243, 14  L.  Ed.  679,  holding  court  with  jurisdiction  of  person  can  compel 
conveyance  of  land  abroad ;  Bethell  v.  Bethell,  92  Ind.  322,  holding  suit  to  re- 
form may  be  brought  where  person  resides,  although  land  is  in  another  State ; 
Farmers'  etc.  Co.  v.  Postal  Tel.  Co.,  55  Conn.  335,  3  Abl  St.  Rep.  54,  11  Atl. 
185,  holding  foreclosure  proceedings  in  New  York,  upon  lands  in  Con> 
iiecticut,  are  void;  Lynde  v.  Columbus  etc.  Ry.  Co.,  57  Fed.  997,  holding,  on 
foreclosure  against  railroad  in  two  States,  court  cannot  meige  in  judgment 
lien  on  property  in  another  State ;  Eaton  v.  McCall,  86  Me.  350,  41  Am.  St. 
Bep.  563,  29  Atl.  1104,  citing  authorities  and  holding  a  suit  to  foreclose  mort- 
gage of  lands  elsewhere,  court  may  compel  conveyance  to  mortgagee  after 
default ;  Pennoyer  v.  Neff,  95  U.  S.  723,  24  L.  Ed.  569,  holding  exercise  of 
jurisdiction  over  property  in  another  State  does  not  affect  control  by  the 
State ;  Corbett  v.  Nutt,  18  Gratt.  646,  holding  decree  of  District  of  Columbia, 
removing  trustee,  was  inoperative  in  Virginia;  Carpenter  v.  Strange,  141 
U.  S.  106,  35  L.  Ed.  648,  11  Sup.  Ct.  966,  holding  courts  of  New  York  could 
not  decree  deed  of  land  in  Tennessee  to  be  void ;  Texas  etc.  Ry.  Co.  v.  Gay, 
86  Tex.  589,  590,  592,  25  L.  R.  A.  58,  59,  26  S.  W.  605,  606,  holding  court 
cannot  give  receiver  power  outside  of  territory;  Schindelholz  v.  CuUum,  55 
Fed.  889,  12  U.  S.  App.  242,  holding  equity  appointing  receiver  of  lands  in 
another  State  cannot  enjoin  its  citizens  from  levying  attachment;  Corbett 
V.  Nutt,  10  Wall.  475,  19  L.  Ed.  979,  holding  equity,  acting  upon  person  of 
defendant,  may  control  disposition  of  realty  in  another  jurisdiction ;  Pulliam 
V.  Pulliam,  10  Fed.  47,  Fed.  Cas.  11,463a,  holding  executor,  if  realty  is  situ- 
ated in  another  State,  must  execute  the  will  there. 

Distinguished  in  Deck  v.  Whitman,  96  Fed.  887,  upholding  foreclosure  sale 
by  master;  Columbia  National  Sand  Dredging  Co.  v.  Morton,  28  App.  D.  C. 
296,  7  L.  B.  A.  (N.  8.)  114,  holding  suit  to  enjoin  dredging  from  river-bed 
in  Maryland  brought  in  District  of  Columbia  against  resident  defendants 
not  maintainable  when  only  question  involved  was  one  of  title ;  Philadelphia 
Trust  etc.  Co.  v.  Allison,  108  Me.  333,  39  L.  B.  A.  (N.  S.)  39,  80  Atl.  836, 
holding  decree  of  Pennsylvania  court  authorizing  guardian  of  lunatic  to 
consent  to  transfer  of  realty  held  by  trustee  effectual  to  make  deed  valid 
though  land  was  in  Maine ;  Webb  v.  Ritter,  60  W.  Va.  235,  54  S.  E.  501, 
holding  rule  did  not  apply  to  decree  when  land  was  entirely  within  State 
when  suit  commenced  and  court  had  jurisdiction  of  parties  though  State  was 
divided  and  part  of  land  included  in  each  State. 

Jurisdiction  of  the  courts  of  one  State  or  county  over  eitisens  of  an- 
other.   Note,  6  Am.  St  Bep.  183. 

Jurisdiction  of  equity  over  land  or  property  in  a  foreign  jurisdiction. 
Note,  67  Am.  Dec  96. 
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Foreign  jadgment.    Note,  94  Am.  St.  Bap.  556. 

Right  of  vendor  in  executory  contract  for  sale  of  realty  to  maintain 
action  for  specific  performance  where  land  is  situated  in  another 
State  or  county.    Note,  Ann.  Oas.  19120,  639. 

Equity  jurisdiction  over  suits  affecting  realty  outside  State.  Note, 
69  L.  B.  A.  695,  696. 

Foreclosure  of  mortgage  on  land  in  other  State.  Note,  4  L.  B.  A. 
(N.  8.)  988. 

Conflict  of  laws  as  to  contracts  relating  to  realty.  Note,  L.  B.  A. 
1916A,  1013. 

Title  bond  given  by  ancestor  of  plaintiff  for  part  of  premises,  and  under 
wblch  defendant  daims,  consideration  having  been  paid,  is  no  defense  in 
tjectment. 

Cited  in  Moore  v.  Spellman,  5  Denio,  230,  holding  cestui  que  trust  could 
not  defend  in  ejectment  by  trustee ;  Bumes  v.  Scott,  117  U.  S.  588,  29  L.  Ed. 
998,  6  Sup.  Ct.  868^  to  point  that  in  ejectment  the  strict  legal  title  prevails. 

Court  of  law  will  not  give  effect  to  a  reralting  tmst  any  more  than  it  will 
any  other  equitable  right. 

Cited  in  Hopkins  v.  Grimshaw,  165  U.  S.  358,  41  L.  Ed.  744,  17  Sup.  Ct. 
407,  holding  resulting  trust  can  be  enforced  in  chancery  only;  Rice  v.  Bur- 
nett, 1  Spear  £q.  592,  42  Am.  Dec.  844,  holding  the  equitable  interest  of 
beneficiary  can  be  subjected  to  debts  only  through  equity;  King  v.  Tus- 
cumbia  etc.  R.  R.  Co.,  14  Fed.  Cas.  555,  holding  interest  of  grantor  in  trust 
deed  cannot  be  sold  under  execution;  Sawyer  v.  Skowhegan,  57  Me.  513, 
holding  in  passive  trusts,  trustee  cannot  maintain  writ  of  entry  against  bene- 
ficiary ;  Rogers  v.  Wheeler,  43  N.  Y.  604,  to  point  that  suits  at  law  are  not 
allowed  against  receivers  without  permission  of  equity;  Jewett  v.  Cunard, 
3  Wood.  &  M.  301,  Fed.  Cas.  7310,  holding  chancery  powers  extend  peculiarly 
to  specific  performances  and  to  all  trusts  and  mortgages. 

Alabama  statute,  authorizing  Massachusetts  administratrix  to  sell,  by  her 
attorneys  in  f act^  realty  of  decedent  in  Alabama^  for  the  payment  of  the  debts 
of  decedent,  is  constitntionaL 

Cited  in  Todd  v.  Floumoy,  56  Ala.  Ill,  28  Am.  Rep.  764,  holding  statute 
authorizing  probate  court  to  make  partition  is  valid;  Chappell  v.  Doe,  49 
Ak.  154,  and  Hoyt  v.  Sprague,  103  U.  S.  635,  26  L.  Ed.  594,  both  holding 
special  laws  for  sale  of  estates  of  infants  or  married  women  are  valid ;  Louis- 
viUe  etc.  Ry.  Co.  v.  Blythe,  69  Miss.  947,  30  Am.  St.  Rep.  603,  16  L.  R.  A. 
255,  U  South.  113,  Stewart  v.  Griffith,  33  Mo.  21,  23,  82  Am.  Dec.  152,  154, 
Clusky  V.  Bums,  120  Mo.  574, 25  S.  W.  586,  Thurston  v.  Thurston,  6  R.  1. 302, 
Meleomb  v.  Gilkey,  29  Miss.  189,  and  Williamson  v.  Williamson,  3  Smedes 
k  M.  745,  746,  41  Am.  Dec.  638,  639,  all  holding  acts  empowering  convejr- 
ances  by  administrators,  guardians  or  trustees  are  valid ;  Brenham  v.  Story^ 
39  CaL  186,  holding  act  authorizing  sale,  except  for  debts  to  support  family 
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or  to  pay  expenses,  is  void ;  Mohr  v.  Porter,  51  Wis.  504,  8  N.  W.  372,  hold- 
ing statute  that  sale  should  not  be  void  for  irregularity,  was  valid ;  Holman 
V.  Bank  of  Norfolk,  12  Ala.  418,  holding  act  authorizing  administratrix  of 
Boston  to  sell  land  in  Mobile  is  valid ;  Pryor  v.  Downey,  50  Cal.  409, 19  Am. 
Rep.  666,  holding  statute  to  validate  void  judgment  was  void;  Taylor  v. 
Place,  4  R.  I.  332,  333,  357,  holding  vote  of  general  assembly  opening  judg- 
ments was  void ;  Ponder  v.  Graham,  4  Fla.  42,  holding  act  determining  ques- 
tions of  fact  and  law  is  void ;  Tindal  v.  Drake,  60  Ala.  178,  179,  holding  act 
appointing  trustee  to  execute  trust  is  valid;  Forster  v.  Forster,  129  Mass. 
564,  holding  statute  that  no  previous  tax  sale  should  be  invalid,  because  of 
defect,  was  void;  Smith  v.  Morse,  2  Cal.  546,  holding  deed  void  for  fraud 
cannot  be  validated  by  statute;  Edwards  v.  Pope,  3  Scam.  471,  472,  holdinir 
act  authorizing  commissioners  to  assign  dower  was  void;  Hoyt  v.  ^prague, 
12  Fed.  Cas.  769,  holding  legislature  may  authorize  change  of  investments  by 
trustees;  Coleman  v.  Newby,  7  Kan.  87,  91,  holding  rule  affecting  right  of 
appeal  given  by  statute  was  void. 

Powers  of  legislatures  to  act  judicially.    Note,  6  ApiL  Dec.  781. 
Constitutionality  of  private  statutes  to  authorize  disposal  of  property. 
Note,  16  L.  R.  A.  264. 

On  the  death  of  an  ancestor,  the  land  owned  by  liim  descends  to  Ids  heirs, 
sabject  to  the  payment  of  the  debts. 

Approved  in  Metcalf  v.  Smith,  40  Mo.  576,  holding  heir  liable  for  debts  to 
value  of  property;  Florida  Mtg.  etc.  Co.  v.  Finlayson,  91  Fed.  16,  holding: 
lands  of  an  ancestor  are  assets  for  payment  of  his  debts ;  Read  v.  Pattei-son.. 
134  N.  Y.  132,  31  N.  E.  448,  holding  heirs  to  whom  lands  descended  were 
liable  for  debts  to  extent  of  deficiency  of  personalty;  Nichols  v.  Lee,  16 
Colo.  151,  26  Pac.  159,  holding  husband  who  inherits  wife's  estate  takes 
subject  to  debts;  Davis  v.  Vansands,  45  Conn.  602,  and  Vansyckle  v. 
Richardson,  13  111.  173,  both  holding  heir  cannot  encumber  or  alienate  to 
prejudice  of  creditors;  Cook  v.  Cook,  34  Fed.  251,  holding  sole  devisee  and 
legatee  was  liable  under  bill  charging  debt  to  trust  fund ;  Logan  v.  Greenlaw, 
25  Fed.  306,  holding  heir  bound  by  judgment  against  executor  of  deceased 
partner  and  surviving  partner;  McFarlane  v.  GdHu^  76  Fed.  26,  46  U.  S. 
App.  141,  holding,  in  absence  of  testamentary  provision,  personalty  was 
primary  fund  for  debts. 

Liability  of  heirs  for  the  debts  of  an  ancestor.    Note,  48  Am.  Dec.  396. 
Liability  of  heir  or  devisee  for  debt  of  ancestor.    Note,  112  Am.  St. 
Rep.  1021. 

Iieglslatiire  has  power  to  subject  lands  of  deceased  person  to  payment  of 
his  debts,  to  exclusion  of  his  personal  property. 

Approved  in  Plumb  v.  Bateman,  2  App.  D.  C.  171,  holding  creditor  of  de- 
cedent had  tacit  lien  on  decedent's  property  which  became  specific  lien  on 
filing  bill  to  subject  it  to  payment  of  debt;  Tuttle  v.  Moore,  3  Ind.  Ter.  724, 
64  S.  W.  590,  holding  Congi*ess  had  power,  as  parens  patriae  of  Indian  of 
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Creek  Nation  to  provide  that  lands  patented  to  nation  under  treaty  be 
platted  and  sold  for  benefit  of  Indian;  Texas  Co.  y.  Henry,  34  Okl.  350,  126 
Pae.  227,  npholdii^  power  of  Congress  as  parens  patriae  to  provide  for 
granting  rights  of  way  for  oil  pipe-lines  over  lands  of  Creek  Indians ;  Stone 
V.  Todd,  49  N.  J.  L.  279,  8  Atl.  302,  holding  legislature  oould  charge  heirs 
with  debts  to  value  of  property. 

rnhihitloii  of  Alabama  Constitation  against  persons  In  any  one  of  the 
«zecatiTe,  legislative  and  Judicial  departments  exercising  powers  of  another 
department  contains  tn  terms  that  which  arises  ftom  construction  of  Constitu- 
tions of  other  States. 

Cited  in  dissenting  opinion  in  Sabre  v.  Rutland  R.  Co.,  86  Vt.  374,  375, 
Ann.  Oas.  19150,  1269,  85  Atl.  705,  majority  holding  aet  creating  Railroad 
Commission  did  not  conflict  with  provisions  of  Constitution  as  to  distribu- 
tion of  powers  of  government. 

Necessity  for  color  of  title,  not  expressly  made  a  condition  by  statute, 
in  adverse  possession.    Note,  16  L.  R.  A.  (N.  8.)  1236,  1246,  1247. 

Miscellaneous.  Cited  in  Hall  v.  Tahoola  Mining  Co.,  1  Woods,  547,  Fed. 
Cas.  5955,  to  point  as  to  nature  and  extent  of  equity  jurisdiction ;  Sheerer 
V.  Manhattan  L.  I.  Co.,  20  Fed.  889,  to  point  that  Federal  courts  incline  to 
follow  State  decisions,  but  are  not  bound  by  them. 

16  Pet.  66-70,  10  Im.  Ed.  888,  LONQ  ▼.  PAIiMEB^  SBOTH  *  00. 
Not  cited. 

16  Pet  71-88,  10  Ifc  Ed.  891,  OOCEE  ▼.  HAIiSET. 

Where  tribunal  has  decided  upon  matter  within  its  regular  jurisdiction, 
its  decision  is  binding  until  regularly  reversed,  and  cannot  be  affected,  nor 
li^ts  of  persons  dependent  upon  it  impaired  collaterally. 

Approved  in  State  v.  Lawson,  136  La.  177,  66  South.  770,  holding  title 
of  clerk  could  not  be  attacked  on  motion  in  arrest  of  judgment ;  Kittredge 
V.  Emerson,  15  N.  H.  263,  holding  judgment  on  erroneous  construction  of 
bankrupt  act  cannot  be  treated  as  nullity;  Starr  v.  Starke,  2  Sawy.  620, 
Fed.  Cas.  13,317,  holding  when  election  compelled  judgment  on  one,  was 
no  bar  to  action  on  other  count;  Reynolds  v.  Mc Williams,  49  Ala.  555, 
holding  auditor  cannot  question  rights  of  sheriff  acting  under  appoint- 
ment of  Governor. 

Where  a  Judge  of  probate  was  empowered  in  case  of  inability  of  clerk  to 
attend  court,  ftom  sickness  or  other  unavoidable  cause,  to  appoint  clerk  pro 
tem.,  it  cannot  be  permitted  in  collateral  inauiry  to  insist  that  judge  has  either 
misapprehended  or  transcended  his  authority. 

Approved  in  Monahan  v.  Lynch,  2  Alaska,  134,  upholding  appointment 
of  poundmaster  by  town  council,  members  of  which  were  alleged  not  to 
have  been  legally  elected;  Powers  v.  State,  83  Miss.  703,  36  South.  8,  where 
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on  disqualification  of  regular  circuit  jndge,  special  jndge  was,  by  Gov- 
ernor, commissioned  to  try  criminal  case,  and  he  discharged  duties  of  office. 
his  acts  are  valid,  though  he  failed  to  take  oath ;  State  v.  Carroll,  38  Conn. 
466,  474,  9  AnL  ILep.  422,  429,  holding  judgment  of  judge  de  facto  is  valid ; 
Ex  parte  Ward,  173  U.  S.  456,  43  L.  Ed.  776,  19  Sup.  Ct.  460,  holding  a 
conviction  before  a  de  facto  judge  was  valid;  Cromer  v.  Boinest,  27  S.  C. 
441,  3  S.  E.  862,  holding  judge  filing  decree  after  his  term  expired,  acted 
as  de  facto  judge;  Northwestern  Mutual  Life  Ins.  Co.  v.  Seaman,  80  Fed. 
360,  holding  acts  of  officer  irregularly  appointed  by  a  judge  were  valid; 
'Hinton  v.  Lindsay,  20  Ga.  749,  citing  authorities  and  holding  acts  of  jus- 
tice removing  to  another  district,  are  valid;  Brown  v.  Lunt,  37  Me.  431, 
holding  certificate  made  by  de  facto  justice  was  sufficient;  Auditors  of 
Wayne  Co.  v.  Benoit,  20  Mich.  188,  holding  person  obtaining  office,  with 
indicia  of  title,  was  legal  officer  until  ousted;  New  Orleans  -etc.  Co.  v. 
Tanner,  26  La.  Ann.  274,  holding  person  acting  as  clerk  of  court  was  offi- 
cer de  facto,  and  his  acts  were  valid;  Missouri  Pacific  R.  R.  Co.  v.  Brad- 
ley, 51  Neb.  606,  71  N.  W.  286  (dissenting  opinion  610,  71  N.  W.  288), 
holding  acts  of  an  administrator  appointed  under  an  erroneous  order  w^cre 
valid;  Plymouth  v.  Painter,  17  Conn.  592,  44  Am.  Dec.  678,  holding  grand 
juror  taking  oath,  after  refusing  to  qualify,  was  de  facto  officer;  BTar- 
baugh  V.  Winsor,  38  Mo.  331,  holding  summons  issued  by  one  claiming 
office  was  valid;  Trinity  College  v.  Hartford,  32  Conn.  480,  holding  acts 
of  commissioners  are  valid  as  acts  of  de  facto  officers,  although  not  free- 
holders; Roy  V.  Murdock,  36  Miss.  700,  holding  appointee  of  board,  with- 
out authority  to  fill  vacancy,  had  color  of  office;  Trueheart  v.  Addieks,  2 
Tex.  221,  holding,  if  commissioners  act  without  jurisdiction,  their  certifi- 
cate could  not  give  color  of  title;  People  v.  Stevjens,  5  Hill,  630,  holding 
decision  of  board  of  canvassers,  although  erroneous,  gives  color  of  title; 
Chicago  etc.  Ry.  Co.  v.  Gould,  64  Iowa,  348,  20  N.  W.  467,  holding  pay- 
ment to  de  facto  administrator  is  valid ;  Hawver  v.  Seldenridge,  2  W.  Va. 
277,  94  Am.  Dec.  534,  and  Flancher  v.  Can\den,  56  N.  J.  L.  251,  28  Atl.  84, 
both  holding  if  there  is  no  office  there  can  be  no  officer,  either  de  facto  or 
de  jure;  Trumbo  v.  People,  75  111.  565,  holding  title  to  office  cannot  bo 
decided  in  collateral  suit ;  Sheehan's  Case,  122  Mass.  447,  23  Am.  Bep.  376, 
holding  title  of  judge  or  justice  cannot  be  determined  upon  habeas  corpus 
by  one  convicted;  Speer  v.  Board  of  County  Commrs.,  88  Fed.  767,  hold- 
ing acts  of  de  facto  corporation,  under  an  unconstitutional  law,  are  valid ; 
dissenting  opinion  in  Bailey  v.  Fisher,  38  Iowa,  232,  majority  holding  acts 
of  de  facto  officer  must  be  done  under  color  of  the  office;  dissenting  opin- 
ion in  State  v.  McFarland,  25  La.  Ann.  672,  majority  holding  that  where 
irregularities  are  technical  and  justice  done,  judgment  will  not  be  dis- 
turbed. 

Distinguished  in  Norton  v.  Shelby  County,  118  U.  S.  447,  30  L.  £d«  188, 
6  Sup.  Ct.  1128,  holding  acts  of  one  filling  office  not  existing  de  jure  have 
no  validity;  State  v.  Phillips,  27  La.  Ann.  664,  holding  statute  giving  judge 
power  to  appoint  attorney  to  act  in  his  place  was  void. 
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Whe  are  officers  de  facto.    Note,  19  Ahl  Dec.  65. 

De  facto  officers  and  offices  nnder  unconstitutional  statutes.    Note,  21 
L.  B.  A.  143. 

m 

Miscellaneous.  Cited  in  State  v.  Sadler,  51  La.  Ann.  1403,  26  South. 
^^1  holdipg  acts  of  officer  de  facto  cannot  be  collaterally  attacked  in  suit 
*o  whicbofficer  is  not  a  party. 

^^  I^et.  89-96,  10  L.  Ed.  897,  KEABY  y.  FABMEBS'  ETC.  BANK. 

State  legislatures  cannot  regulate  fQrms  of  suits  or  modes  of  inroceedlng 
^  Pleading  In  courts  of  United  States. 

^-^Pproved  in  Shuford  v.  Cain,  1  Abb.  (U.  S.>  308,  Fed.  Cas.  12,823,  hold- 
y^/^^^tute  allowing  joint  action  against  maker  and  indorser  did  not  apply 
/I'^^^deral  courts;  Watson  v.  Tarpley,  18  How.  620,  16  L.^  Ed.  611,  holding 
'O^^   *Jte    forbidding  suits  on  bill  until  maturity  does  not  affect  Federal 
(J^iT^  *    Townsend  v.  Jemison,  7  How.  722,  12  L.  Ed.-  887,  holding  statute 
^^^    ^Xie  good  count  would  sustain  judgment  bound  Federal  court;  Ex 
't^'d%\^  Van  Aernam,  3  Blatchf.  164,  Fed.  Cas.  16,824,  holding  statutes  on 
^^t  of  habeas  corpus  are  not  obligatory  on  Federal  courts ;  Bank  of  Sher- 
man V.  Apperson,  4  Fed.  31,  holding  statutes  enlarging  general  commercial 
law  will  be  enforced. 

Federal  courts  may  not  adopt,  by  rule,  any  provisions  of  State  laws,  re- 
specting practice  or  powers,  which  are  repugnant  to  Federal  statutes. 

Cited  in  McCracken  v.  Hayward,  2  How.  616,  11  L.  Ed.  400,  holding 
statute  that  property  should  not  be  sold  for  less  than  certain  amount  could 
not  be  adopted. 

Clrcidt  Court  cannot  adopt  a  State  statute,  requiring  drawers  and  Indorsers 
In  actions  on  bills  and  notes  to  be  Joined. 

Approved  in  Dromgoole  v.  Farmers'  etc.  Bank,  2  How.  244, 11  L.  Ed.  263, 
holding  action  cannot  be  brought  against  maker  and  payee  jointly, 
although  plaintiff  resides  in  another  State. 

Action  lies  In  Circuit  Court  by  Indorsee  of  promissory  note  against  his 
indoner,  where  they  are  citizens  of  different  States. 

Approved  in  Hill  v.  Winne,  1  Biss.  277,  Fed.  Cas.  6503,  holding  assignee 
of  mortgage  cannot  sue  where  mortgagor  or  mortgagee  are  citizens  of 
same  State ;  Bank  of  the  United  States  v.  Moss,  6  How.  37,  12  L.  Ed.  334, 
to  point  that  counts  must  allege  promisees  resided  in  different  State  from 
promisors;  dissenting  opinion  in  McNutt  v.  Bland,  2  How.  23,  11  L.  Ed. 
165,  majority  holding  suit  on  sheriff's  bond  lies  if  party  for  whose  use  suit 
is  brought  is  citizen  of  another  State ;  State  v.  Wheeling  etc.  Bridge  Co., 
18  How.  453,  16  L.  Ed.  446,  on  point  that  power  to  issue  injunctions  was 
given  only  in  cases  where  necessary  to  jurisdiction. 
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"Wliere  joint  action  against  makocs  aaA  faOmmani  aola  la  ItnmgUt  in  Glr- 
cnlt  Oojot,  and  court  is  without  Jurisdiction  as  to  makers^  suit  cannot  be  sus- 
tained as  to  any  of  defendants. 

Cited  in  McAfee  v.  Doremus,  5  How.  64,  12  L.  Ed.  51,  holding,  under 
Mississippi  statute,  plaintiffs  may  discontinue  suit  against  drawers  and 
proceed  against  indorser. 

16  Pet.  97-105,  10  L.  Ed.  000,  OOBDON  ▼.  LONGEST. 

Sum  claimed  in  a  writ  and  declaration  is  the  sum  in  controyersy,  for  juris- 
dictional purposes. 

Approved  in  Barber  v.  Boston  etc.  Co.,  145  Fed.  52,  action  on  case  for 
two  thousand  dollars  damages  for  negligence  is  not  removable  though  ac- 
tual damages  alleged  to  be  greater;  Lilienthal  v.  M'Cormick,  117  Fed.  95, 
holding  in  suit  to  enforce  contract  lien  to  secure  advances  made  there- 
under and  also  damages  for  breach  of  contract,  the  sum  of  advances  and 
damages  is  amount  in  controversy; -Smith  v.  Atlantic  etc.  Ins.  Co.,  22 
N.  H.  27,  holding  it  is  the  allegations  in  writ  that  give  jurisdictionj  Build- 
ing &  L.  Assn.  V.  Price,  18  Tex.  Civ.  374,  46  S.  W.  94,  holding  that,  in 
determining  value  of  matter  in  controversy,  the  court  was  governed  by  the 
allegations  in  the  petition ;  Bates  v.  Phenix  Pub.  Co.,  50  Neb.  83,  69  N.  W. 
306,  holding,  in  determining  whether  judgment  is  appealable,  court  must 
look  only  to  transcript;  Kanouse  v.  Martin,  15  How.  208,  14  L.  Ed.  664, 
holding  that  what  plaintiff  claims  is  matter  in  dispute,  though  incapable 
of  proof;  Abbott  v.  Gatch,  13  Md.  335,  71  Am.  Dec.  643,  holding  damages 
claimed  was  test,  although  demand  was  on  note  for  less  than  required 
amount;  Barber  v.  Kennedy,  18  Minn.  226,  applying  principle  in  deter- 
mining jurisdiction  of  justice;  Chappell  v.  Chappell,  86  Md.  544,  39  Atl. 
989,  appljdng  principle  on  petition  for  removal;  State  v.  Dolby,  49  N.  H. 
487,  6  Am.  Bep.  591,  holding,  in  complaint  charging  larceny,  obligation  of 
value  and  not  value  as  found  determines;  Adams  v.  Douglas  Co.,  McCahon, 
241,  1  Fed.  Cas.  108,  holding  the  amount  is  an  amount  which  plaintiff  is 
liable  to  gain  or  lose  by  suit ;  Crawford  v.  Burnham,  1  Flipp.  117,  Fed.  Cas. 
3366,  holding  that  in  ejectment  the  matter  in  dispute  is  the  estate  claimed; 
Yarde  v.  Baltimore  etc.  R.  Co.,  57  Fed.  914,  where  complaint  for  damages 

for  death  for « thousand  dollars  was  construed ;  Horst  v.  Merkley,  59 

Fed.  503,  dismissing  action  where  testimony  shows  one  cause  of  action 
never  existed,  and  remaining  matters  were  not  sufficient;  Streeter  v.  Con- 
necticut River  Lumber  Co.,  65  N.  H.  202,  18  Atl.  651,  holding  no  exception 
lies  to  refusal  to  hear  evidence;  Williams  v.  Nottawa,  104  U.  S.  212,  26 
h.  Ed.  720,  holding  it  is  duty  to  dismiss  when  parties  have  been  improp- 
erly joined  to  give  jurisdiction ;  Norton  v.  Hayes,  4  Denio,  248,  following 
rule ;  Bank  of  Arapahoe  v.  Bradley,  72  Fed.  871,  36  U.  S.  App.  519,  hold- 
ing rule  in  principal  case  had  been  changed  by  statute. 

« 

If  plaintiff  recover  less  than  sum  necessary  to  confer  jurisdiction,  it  can- 
not affect  Jurisdiction  of  court  where  greater  sum  is  claimed  in  writ. 
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Approved  in  McCarthy  v.  American  Thread  Co.,  143  Fed.  680,  Circuit 
Conrt  cannot  penalize  plaintiff  for  colorably  invoking  jurisdiction  unlesa 
such  matter  is  shown  at  trial  or  appears  from  declaration;  Louisville  etc. 
R.  Co.  V.  Newman,  132  Ga.  526,  26  L.  B.  A.  (N.  S.)  969,  64  S.  E.  543,  hold- 
ing pendency  of  suit  in  Federal  court  would  abate  subsequent  suit  in  State 
court  on  same  cause  between  same  parties  though  demand  in  such  second 
suit  was  below  jurisdictional  amount  of  Federal  court ;  West  v.  Woods,  18 
Fed.  665,  holding  pleading  of  plaintiff  is  sole  test;  Adams  v.  Commission- 
ers  of  Douglas  County,  McCahon,  241,  1  Fed.  Cas.  108,  holding  amount  in 
controversy  means  amount  complainant  is  liable  to  gain  or  lose ;  Strong  v. 
Danielsy  3  Mich.  472,  holding  justice  is  not  ousted  of  jurisdiction  by  ver- 
dict in  excess  of  jurisdiction;  Upton  v.  New  Jersey  etc.  R.  Co.,  25  N.  J. 
£q.  376,  holding  no  subsequent  change  in  conditions  or  residence  can  oust 
it;  Maxwell  v.  Atchison  etc.  Ry.  Co.,  34  Fed.  290,  holding  actions  of  tort 
should  be  dismissed  if  not  really  involving  dispute  within  jurisdiction; 
Ladd  V.  Tudor,  3  Wood.  &  M.  331,  Fed.  Cas.  7975,  holding  court  should  not 
by  amendment  or  release  prevent  right  of  removal;  Greene  v.  Bateman,  2 
Wood.  &  M.  363,  Fed.  Cas.  5762,  holding  where  party  recovers  less  ihan 
jurisdictional  amount,  costs  to  defendant  not  generally  allowed;  Oppen- 
heimer  v.  Regan,  32  Mont.  119,  79  Pac.  698,  ai^endo ;  in  Owens  v.  Curry, 
3  Strob.  262  (dissenting  opinion,  p.  265),  holding  it  is  amount  proved  that 
gives  exclusive  jurisdiction  to  justices. 

Wliere  defendant  is  entitled,  under  law  of  tTnited  States,  to  have  cause 
removed  to  Federal  court,  Judge  of  State  court  has  no  discretion  to  withhold 
Uiat  tigbt. 

Approved  in  Flint  v.  Coffin,  176  Fed,  874,  100  C.  C.  A.  342,  and  City  of 
Montgomery  v.  Postal  Tel.-Cable  Co.,  218  Fed.  473,  both  holding  where 
civil  suit  involves  prerequisites  for  removal  upon  filing  application  and 
bond,  case  is  removed  by  force  of  statute;  Venner  v.  Great  Northern  Ry. 
Co.,  153  Fed.  412,  holding  suit  in  equity  by  stockholder  against  corpora- 
tion founded  on  rights  which  may  be  properly  asserted  by  corporation 
unless  he  was  shareholder  at  time  transaction  of  which  he  complains 
occurred,  though  cause  was  removed  from  State  court,  and  such  ownership 
is  not  required  as  condition  of  relief  in  State  court,  not  maintainable  in 
Federal  court  under  equity  rule  94 ;  Case  v.  Smith,  Lineaweaver  &  Co.,  152 
Fed.  733,  holding  on  removal  of  suit  against  foreign  corporation  validity 
of  service  must  be  determined  by  rules  of  Federal  court ;  Herrick  v.  Nor- 
folk-Southern R.  Co.,  158  N.  C.  310,  73  S.  E.  1009,  holding  State  court 
properly  ordered  removal  on  filing  of  petition,  and  left  question  of  dis- 
puted citizenship  of  party  to  Federal  court;  Chicago  etc.  Ry.  Co.  v.  Braz- 
zell,  33  Okl.  126,  127,  124  Pac.  42,  holding  on  filing  of  petition  and  bond 
for  removal  State  court  could  not  determine  question  of  removability; 
Indianapolis  etc.  Ry.  Co.  v.  Risley,  50  Ind.  63,  Hobbs  v.  Manhattan  Ins. 
Co.,  56  Me.  420,  96  Adl  Dec.  478,  and  Akerly  v.  Vilas,  2  Biss.  113,  1  Abb. 
(U.  S.)  286,  Fed.  Cas.  119,  all  holding  that  where  application  for  removal 
is  in  proper  form^  the  judge  has  no  discretion;  Goldey  v.  Morning  News, 
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156  U.  S.  523,  S9  L.  Ed.  519,  15  Sup.  Ct.  561,  holding  neither  legislature 
nor  judiciary  can  defeat  or  limit  right;  Jones  v.  Foreman,  66  Gs,.  381, 
holding  right  of  removal,  once  perfected,  cannot  be  taken  away  by  amend- 
ment ;  Taylor  v.  Shew,  54  N.  Y.  77,  holding  court  cannot  arbitrarily  refuse 
to  receive  bond  without  opportunity  to  correct  it;  Hatch  v.  Chicago  etc. 
R.  R.  Co.,  6  Blatchf.  117,  Fed.  Cas.  6204,  holding  right  to  removal  does 
not  depend  upon  whether  court  made  an  order;  Burlington  etc.  Ry.  Co.  v. 
Dunn,  122  U.  S.  515,  30  L.  Ed.  1160,  7  Sup.  Ct.  1263,  holding  only  ques- 
tion is  question  whether  it  appears  on  record  that  petitioner  is  entitled 
to  removal;  Whelan  v.  New  York  etc.  R.  R.  Co.,  35  Fed.  859,  864,  1 
L.  B.  A.  71,  74,  holding  application  is  not  too  late  after  issue  joined; 
Hatcli  V.  Preston,  1  Hiss.  21,  22,  Fed.  Cas.  6208,  holding  that  suit  grows 
out  of  matters  Utigated  in  State  court  does  not  prevent  removal;  dissent- 
ing opinion  in  Ex  parte  Banks,  28  Ala.  46,  majority  holding  discretion  of 
court  as  to  change  of  venue  is  not  revisable ;  Butterfield  v.  Home  Ins.  Co., 
14  Minn.  417,  holding  section  12  of  act  of  1789,  relating  to  removal,  was 
not  repealed  by  acts  of  1866  and  1867;  Tod  v.  Fairfield  Com*.  Pleas,  15 
Ohio  St.  388,  on  point  that  manner  of  removal  is  subject  to  control  of 
Congress ;  Brisenden  v.  Chamberlain,  53  Fed.  309,  construing  phrisiAe,  "com- 
mon law,"  in  judiciary  act  of  1887-88,  relating  to  removal;  McGillin  v. 
Claflin,  52  Fed.  665,  holding  Federal  courts  were  principally  organized 
to  protect  nonresident  litigants. 

Right  of  State  court  to  determine  questions  of  fact  on  petition  for 
removal  of  cause  to  Federal  court.    Note,  5  Ann.  Cas.  247. 

Mandamus  to  compel  removal  or  remand  of  case.    Note,  37  L.  R.  A. 
(N.  8.)  393. 

Where  State  court  refuses  without  right  to  remove  cause  to  Federal  court* 
every  step  subsequently  taken  in  exercise  of  jurisdiction  in  case,  whether  in 
same  court  or  in  Court  of  Appeals,  is  coram  non  judice. 

Approved  in  Chesapeake  etc.  R.  Co.  v.  McCabe,  213  U.  S.  218,  63  L.  Ed. 
770,  29  Sup.  Ct.  430,  holding  on  denial  in  State  court  of  petition  for  re- 
moval petitioner  could  remain  in  that  court  till  after  final  judgment,  or 
file  record  in  Circuit  Court  to  determine  question  of  removability;  Man- 
nington  v.  Hocking  Valley  Ry.  Co.,  183  Fed.  140,  holding  void  orders  made 
in  State  court  after  filing  improper  case,  petition  and  bond  for  removal; 
Mutual  Life  Ins.  Co.  v.  Langley,  145  Fed.  421,  where  proper  removal  peti- 
tion and  bond  are  filed  in  time  in  State  court,  and  certified  copy  of  rec- 
ord filed  in  Federal  court,  latter  court  acquires  jurisdiction  without  State 
court  order  transferring  cause;  Mclver  v.  Florida  Cent.  R.  R.  Co.,  110 
Ga.  231,  36  S.  E.  778,  holding  after  nonsuit  of  removed  cause  no  action 
can  be  brought  in  State  court  on  same  cause  of  action ;  Krueger  v.  Chicago 
&  A.  Ry.  Co.,  84  Mo.  App.  364,  holding  where  defendant  removes  to  Fed- 
eral court,  plaintiff  may  dismiss  suit  in  that  court  and  again  sue  in  State 
court;  Bolen-Darnell  Coal  Co.  v.  Kirk,  25  Okl.  279,  26  L.  R.  A.  (N.  S.) 
270,  106  Pac.  815,  holding  State  court  must  withhold  action  pending  deter- 
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mination  of  qnestion  of  removability  in  Circuit  Court  after  filing  petition 
and  bond  for  removal,  and  filing  transcript  in  Circuit  Court;  Dennis  v. 
County  of  Alachua,  3  Woods,  690,  Fed.  Cas.  3791,  Postal  Tel.  Cable  Co.  v. 
Southern  Ry.  Co.,  88  Fed.  805,  and  Holden  v.  Putnam  F.  I.  Co.,  46 
N.  Y.  4,  7  Am.  Rep.  289,  all  holding  that,  on  presentation  of  proper 
petition,  the  court  eo  instanti  lost  jurisdiction;  Baltimore  &  Ohio  R.  R. 
Co.  V.  Koontz,  104  U.  S.  14,  15,  26  L.  Ed.  646,  citing  authorities  and 
holding  that  jurisdiction  attaches  when  petition  filed;  Ex  parte  Common- 
wealth of  Vii^nia,  100  U.  S.  317,  26  L.  Ed.  669,  holding  if  peti- 
tion exhibits  sufficient  ground,  proceedings  are  in  legal  effect  removed; 
Wilson  v.  Western  Union  Tel.  Co.,  34  Fed.  562,  holding  no  act  of  State 
court  is  necessary  to  or  can  prevent  removal;  Taylor  v.  Rockefeller,  23 
Fed.  Cas.  794,  holding  power  of  removal  is  independent  action  of  the 
State ;  Home  Life  Ins.  Co.  v.  Dunn,  19  Wall.  223,  224,  22  L.  Ed.  69,  State 
V.  Chue  Fan,  14  Sawy.  579,  42  Fed.  866,  Rosenfieid  y.  Adams'  Exp.  Co., 
21  La.  Ann.  234,  Herryford  v.  Aetna  Ins.  Co.,  42  Mo.  151,  Bell  v.  Dix,  49 
X.  Y.  237,  and  New  Orleans  etc.  R.  R.  Co.  v.  Mississippi,  102  U.  S.  136,  26 
L.  Ed.  96,  all  holding  proceedings  in  State  court  after  petition  are  without 
right;  Edwards  v.  Ward,  2  Bush  (Ky.),  607,  holding,  when  defendant  pre- 
sented proper  case,  court  should  proceed  no  further;  Baltimore  etc.  R.  R. 
Co.  V.  Fulton,  59  Ohio  St.  578,  53  N.  E.  266,  holding  that  after  a  cause  is  re- 
moved, the  State  court  can  take  no  further  proceedings ;  Stevens  v.  Phoenix 
Ins.  Co.,  41  N.  Y.  154,  holding  judgment  after  improper  refusal  was  void; 
Beeiy  v.  Chicago  etc.  R.  R.  Co.,  64  Mo.  534,  holding  after  proper  application 
nonsuit  cannot  be  taken ;  Ramsey  v.  Coolbaugh,  13  Iowa,  172,  holding  a  sub- 
stitution of  bonds  was  not  a  "further  proceeding";  Wagner  v.  Drake,  31 
Fed.  852;  holding  proceedings  in  State  courts  after  removal  could  be  en- 
joined ;  National  Union  Bank  v.  Dodge,  42  N.  J.  L.  320,  holding  if  proceed- 
ings are  defective,  suit  is  not  stayed  pending  the  decision ;  Stanley  v.  Chi- 
cago etc.  R.'  R.  Co.,  62  Mo.  511 ,  Railway  v.  Stringer,  32  Ohio  St.  473,  483, 
Kern  v.  Huidekoper,  103  U.  S.  493,  26  L.  Ed.  857,  and  Upham  v.  Scoville, 
40  Ark.  171,  all  holding  no  rights  are  lost  by  appearing  in  suit  on  the  merits ; 
Blair  v.  West  Point  M.  Co.,  7  Neb.  153,  holding  that  if  the  petition  fails  to 
show  that  cause  is  removable,  judgment  of  State  court  is  not  erroneous; 
Ellerman  v.  N.  0.  etc.  R.  R.,  2  Woods,  124,  Fed.  Cas.  4382,  holding  appeal 
did  not  lie  from  order  for  removal ;  Rosenfieid  v.  Condict,  44  Tex.  466,  and 
Henen  v.  Baltimore  &  0.  R.  R.  Co.,  17  W.  Va.  891,  both  holding  order  of  re- 
moval is  reviewable  by  Supreme  Court ;  Northern  Pac.  R.  Co.  v.  McMullcn, 
86  Wis.  510,  holding  determination  can  only  be  reviewed  by  appeal  to 
Supreme  Court  of  United  States;  Northern  Pac.  R.  Co.  v.  McMullen,  86 
Wis.  510,  holding  decision  as  to  suflSciency  of  bond  and  petition  Were  re- 
viewable only  by  appeal  on  writ  of  error;  Hough  v.  Western, Transp.  Co., 
1  Hiss.  431,  Fed.  Cas.  6724,  and  People  v.  Judge,  21  Mich.  581,  4  Am.  Rep. 
507,  both  holding  mandamus  was  not  proper  to  enforce  removal;  Drake 
V.  Doyle,  40  Wis.  189,  .22  Am.  Rep.  695,  following  Federal  decision  with 
reluctance   rather  than  its  own   State   decision;   Matthews  v.  Lyall,   6 

III — 42 
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McLean,  13,  Fed.  Cas.  9285,  holding  court  had  no  right  to  refuse  removal 
whesre  defendant  an  alien ;  Lange  v.  Benedict,  73  N.  T.  36,  29  Am.  Bep.  94, 
holding  judge  acting  without  jurisdiction  was  not  civilly  liable;  White  v. 
Holt,  20  W.  Va.  807,  holding  that  when  case  is  not  removable,  a  tran- 
script in  Circuit  Court  has  no  effect. 

Distinguished  in  Akerley  v.  Vilas;  24  Wis.  170,  1  Am.  Bep.  170,  holding 
where  there  has  been  trial,  it  is  too  late  to  remove;  Birdseye  v.  Shaeffer, 
37  Fed.  826,  holding  Federal  court  may  remand  cause  removed  on  ground 
of  local  prejudice ;  Austin  v.  Vrooman,  128  N.  Y.  236,  14  L.  B.  A.  144,  28 
N.  E.  478,  holding  justice  erroneously  deciding  he  has  authority,  is  not 
responsible;  dissenting  opinion  in  Johnson  v.  Brewers'  F.  I.  Co.,  51  Wis. 
581,  586,  9  N.  W.  659,  661,  and  Hadley  v.  Dunlap,  10  Ohio  St.  8,  both  hold- 
ing improper  overruling  motion  does  not  render  judgment  of  State  court 
void. 

Removal  of  causes,  effect  of  x>etition  and  bond.    Note,  28  Am.  Bep. 
114. 

Object  of  establishment  of  XTnlted  States  courts  was  to  haTe  tribunal  in 
«acli  State  prespmed  to  be  free  from  local  inference,  to  which  nonresidents  and 
aliens  might  resort. 

Approved  in  Cerri  v.  Akron-People's  Telephone  Co.,  219  Fed.  291,  dis- 
missing action  by  alien  appointed  administrator  of  estate  of  deceased  citi- 
zen of  State  against  citizen  of  State  for  wrongful  death. 

Miscellaneous.  Cited  in  Blake  and  Others,  175  U.  S.  118, 119,  44  L.  Ed.  95, 
96,  20  Sup.  Ct.  43,  to  the  point  that  mandamus  lies  to  compel  action  by 
:State  court;  State  v.  Caruthers,  1  Okl.  Cr.  443,  98  Pac.  479,  to  point  that 
principal  case  authorizes  mandamus  to  enforce  dismissal  of  criminal  action 
where  right  to  speedy  trial  has  been  denied ;  Ladd  v^  Tudor,  3  Wood.  &  M. 
■832,  Fed.  Cas.  7975,  discussing  whether  mandamus  would  lie  from  Fed- 
eral to  State  courts;  Ex  parte  Cole,  28  Ala.  52,  to  point  that  right  to  dis- 
missal may  be  enforced  by  mandamus;  Steamboat  Empire  v.  Alabama 
Coal  Min.  Co.,  29  Ala.  700,  holding  refusal  to  dismiss  was  available  on 
error  after  final  judgment;  dissenting  opinion  in  Piqua  Branch  Bank  v. 
Knoup,  6  Ohio  St.  410,  majority  holding  Supreme  Court  has  appellate 
jurisdiction  in  certain  cases  over  State  courts ;  Mobile  v.  Emanuel,  1  How. 
102,  11  L.  Ed.  63,  to  point  that  on  general  affirmance  by  State  court,  the 
Supreme  Court  can  reverse  for  error. 

16  Pet.  106-120,  10  L.  Ed.  903,  TOMPKINS  T.  WHEELEB. 

A  debtor  may  lawfully  apply  his  property  to  payment  of  such  creditozs 
as  he  may  dioose  to  prefer,  and  may  elect  time  when  it  Is  to  be  done,  so  as  to 
make  it  effectual. 

Approved  in  Morrison  v.  Shuster,  1  Mackey  (D.  C),  202,  upholding 
assignment  giving  preference  to  certain  creditors;  Huntley  v.  Kingman, 
152  U.  S.  532,  38  L.  Ed.  548,  14  Sup.  Ct.  690,  holding  assignment  in  favor 
of  sureties  on  notes  not  due  was  valid;  Pettit  v.  Parsons,  9  Utah,  227,  33 
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Pu.  1038y  holdiiig  preference  by  partners  of  brother  of  partner  was  not 
in  itself  fraudulent ;  Henderson  v.  Henderson,  55  Mo.  555,  holding  if  inten- 
tion was  fraudulent,  conveyance  was  void;  Mussey  v.  Noyes,  26  Vt.  471, 
holding  assignment  to  certain  creditors  to  secure  them  was  valid ;  Emerson 
V.  Senter,  118  U.  S.  10,  80  L.  Ed.  51,  6  Sup.  Ct.  984,  holding  assignment 
was  not  invalidated  by  fraudulently  withholding  property;  Wallach  v. 
Wylie,  28  Kan.  153,  holding  chattel  mortgage  to  secure  debt  only  partly 
bona  fide  was  void. 

_    Revocation  of  assignments  for  benefit  of  creditors.    Note,  90  Am.  Dec. 
607. 

,   Preferences  to  creditors.    Note,  26  Am.  Dec.  584. 

'  "Wlien  debtor's  deed  of  assignment  is  absolute  and  oncondltionM  upon  its 
face,  and  is  for  benefit  of  grantees,  law  presumes  its  acceptance  by  grantees, 
in  absence  of  evidence  to  contrary. 

Approved  in  Lovell  v.  Isidore  Newman  &  Son,  192  Fed.  760,  113  C.  C.  A. 
39,  £nd  Smith  v.  Herrell,  11  App.  D.  C.  430,  both  following  rule ;  Cook  v. 
Robinson,  194  Fed.  762,  114  C.  C.  A.  473,  holding  assent  of  creditor  pre- 
sumed to  deposit  of  gold-dust  in  bank  to  his  credit  by  debtor  in  payment 
of  debt ;  Feary  v.  O'Neill,  149  Mo.  476,  73  Am.  St.  Sep.  444,  445,  50  S.  W. 
920,  holding  preferred  creditors  in  deed  of  trust  made  directly  to  trustee 
and  by  him  accepted  are  presumed  to  have  accepted  it;  Abercrombie  v. 
Bradford,  16  Ala.  569,  and  Kinnard  v.  Thompson,  12  Ala.  491,  both  holding 
deed  conveying  property  for  specified  creditors  is  presumed  to  be  assented 
to;  Grove  v.  Brien,  8  How.  440,  12  L.  Ed.  1147,  holding  assent  by  creditor 
of  transfer  to  him  as  security  was  not  necessary ;  Brown  v.  phamberlain,  9 
Fla.  478,  holding  assent  of  creditors  to  verbal  assignment  was  presumed; 
Johnson  v.  Farley,  45  N.  H.  510,  holding  assent  of  creditors  to  assignment 
would  not  be  presumed  unless  clearly  beneficial;  Alliance  Milling  Co.  v. 
Eaton,  86  Tex.  406,  25  S.  W.  615,  holding  no  assent  of  assignor  or  trustee, 
or  both,  binds  creditors  unless  authority  exists;  Tompkins  v.  Bamberger, 
3  Lea,  584,  holding  presumption  is  rebutted  where  creditors  were  ignorant 
of  deed  and  did  not  assent  until  shortly  before  bill  filed;  Breathwit  v. 
Bank  of  Fordyce,  60  Ark.  37,  28  S.  W.  514,  holding  acceptance  of  mort- 
gage beneficial  to  mortgagees  presumed;  Kingman  etc.  Co.  v.  Comell-Teb- 
betts  Mach.  Co.,  150  Mo.  309,  310,  51  S.  W.  734,  holding  acceptance  of  trust 
deed  for  benefit  of  creditors  will  be  presumed  unless  they  disclaim  within 
reasonable  time ;  Munoz  v.  Wilson,  111  N.  T.  304,  18  N.  E.  858,  holding  de- 
livery of  mortgage  to  third  person  and  recording  by  him  may  be  ratified; 
Porter  v.  Munger,  22  Vt.  196,  holding  assent  to  release  of  interest  by  witness 
is  presumed  where  beneficial ;  Spangler  v.  Sanborn,  7  Colo.  App.  105, 43  Pac. 
906,  holding  presumption  of  assent  is  not  conclusive,  and  any  dissent  will 
overthrow  it;  Wayne  County  v.  Miller,  31  Mich.  450,  holding  there  is  no 
conclusive  presumption  that  grant  of  land  for  public  way  is  beneficial; 
dissenting  opinion  in  Leitensdorfer  v.  Webb,  1  N.  M.  66,  to  point  that 
assent  of  creditors  to  a  conveyance  directly  to  them  for  their  benefit  is 
presumed. 
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Distinguished  in  Elmea  v.  Sutherland,  7  Ala.  2fl||Et  holding  conditional 
assignment  is  invalid  title  until  assented  to;  Derry  Bank  v.  Webster,  44 
N.  H.  270,  holding  grantee  must  actually  assent  to  conditional  deed. 

Validity  of  assignment  for  benefit  of  creditors  as  affected  by  non- 
assent  of  some  or  all  of  them.    Note,  Ann.  Gas.  1913A,  820. 

Acceptance  of  deed  by  grantee.    Note,  1  Ann.  Gas.  868. 

Necessity  for  acceptance  of  assignment  or  deed  of  trust  for  creditors. 
Note,  24  L.  B.  A.  370,  871. 

Dellyery  of  a  debtor's  deed  of  assignment  to  the  clerk's  office  to  be  re- 
corded l8  a  sufficient  delivery. 

Approved  in  MoUett  v.  Page,  8  Ind.  367,  holding  mortgage  left  for  record 
at  proper  office  is  prima  facie  delivered;  Capital  City  Bank  v.  Hodgin,  24 
Fed.  3,  holding  mortgage  in  pursuance  of  agreement  took  effect  from  time 
of  delivery  by  mortgagor  to  recorder;  Tompkins  v.  Bamberger,  3  Lea,  579, 
holding  registration  alone,  nothing  more  appearing,  was  not  delivery; 
Weber  v.  Christen,  121  111.  98,  2  Am.  St.  Rep.  72,  11  N.  E.  896,  holding 
deed  placed  on  record  without  intent  to  part  with  deed  or  land  is  not  de- 
livered ;  Breathwit  v.  Bank  of  Fordyce,  60  Ark.  36,  28  S.  W.  513,  citing 
authorities  and  holding  delivery  to  one  mortgagee  with  request  to  record 
at  once  is  delivery  to  all;  Lady  Superior  v.  McNamara,  3  Barb.  Ch.  378, 
49  Am.  Dec.  186,  holding  delivery  of  mortgage  to  nominal  mortgagee  to 
execute  assignment  is  sufficient  delivery;  Campbell  v.  Kuhn,  45  Mich. 
516,  40  Am.  Rep.  481,  8  N.  W.  524,  holding  delivery  to  third  person  for 
use  of  lunatic  is  valid;  Brown  v.  Brown,  66  Me.  321,  holding  delivery  to 
third  person  with  right  of  withdrawal  is  no  delivery;  Provfui;  v.  Harris, 
150  111.  49,  36  N.  E.  960,  citing  authorities  and  holding  it  is  indispensable 
that  deed  should  pass  beyond  control  of  grantor;  Upton  v.  Burnham,  3 
Biss.  433,  Fed.  Cas.  16,798,  holding  law  presumes  registry  of  stockholder 
on  books  was  at  his  request. 

Debtor's  remaining  in  possession  is  not  evidence  of  fraud  wbere  property 
consisted  principally  of  unsettled  accounts  and  choses  in  action,  wtaich  he  was 
more  competent  to  settle  than  stranger  would  liave  been,  and  where  it  waa 
with  the  express  or  presumed  consent  of  all  creditors. 

Cited  in  Randolph  Bank  v.  Armstrong,  11  Iowa,  519,  holding  member 
of  firm  may  assign  to  third  person,  for  whom  he  may  act  as  agent;  Miller 
V.  Meers,  155  111.  295,  40  N.  E.  580,  where  voluntary  conveyance  to  one's 
former  partner,  no  control  being  exercised  over  it,  was  held  delivery. 

16  Pet.  121-131,  10  Ii.  Ed.  909,  BBANDEB  T.  PHILLIPS. 

Lien  of  a  factor  for  advances  and  liabilities  incurred,  extends  not  only  to 
property  consigned,  but  to  the  proceeds  of  their  sale  and  securities  therefor 
in  hands  of  factor. 

Approved  in  In  re  Monongahela  Distillery  Co.,  186  Fed.  225,  holding 
ownership  of  principal  extended  to  property  and  resulting  debts  and  securi- 
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ties,  factor  having  only  special  interest  in  aid  of  his  lien ;  KoUock  v.  Jack- 
soDy  5  Ga.  162,  holding  lien  of  judgment  has  precedence  over  lien  of  factor ; 
dissenting  opinion  in  Moore  v.  Hill,  38  Fed.  351,  majority  holding  factor 
advancing  money  to  carrier  wrongfully  consigning  goods  is  guilty  of 
conversion. 

Factor  accepting  hills  drawn  upon  him,  payahle  at  different  times,  is  hound 
to  take  up  hilhi  at  maturity,  and  cannot  apply  proceeds  of  goods  consigned  to 
kirn  to  bills  not  due  while  there  are  hills  which  have  matured  which  are  not 
paid. 

Cited  in  Stamford  Bank  v.  Benedict,  15  Conn.  443,  holding  payment 
not  applied  on  deht  not  due,  if  there  is  debt  due. 

Distinguished  in  Martin  v.  Pope,  6  Ala.  538,  41  AoL  Dec.  68,- holding 
factor  loaning  on  credit  of  surety  and  goods  may  relinquish  either  with- 
out affecting  other. 

Bills  drawn  on  factor  are  extinguished  as  soon  as  paid  by  factor  with  funds 
of  pxindpal,  and  this  principle  applies  as  well  to  hills  signed  by  accommodation 
drawers  as  to  others. 

Cited  in  Nelson  v.  Richardson,  4  Sneed,  316,  holding  surety  drawer  is, 
as  regards  liahility,  on  same  footing  as  his  principal. 

Distinguished  in  dissenting  opinion  in  Wright  v.  Garlinghouse,  26  N.  Y. 
552,  majority  holding  surety  on  hill  was  not  liable  to  accommodation 
acceptor. 

16  Pet.  132-1S7,  10  L.  Ed.  913,  lOZDOBIT  ▼.  SMITH. 

Decree  enjoining  actions  upon  common-law  side  of  Circuit  Ck>urt  will  be 
reversed  and  injunction  dissolved  where  accounts  between  parties  upon  adjust- 
ment of  which  decree  was  based  are,  on  examination,  found  to  be  erroneously 
adjusted.  « 

Cited  in  Erie  Ry.  Co.  v.  Ramsey,  46  N.  Y.  650,  holding  equity  may  by 
injunction  restrain  proceedings  in  another  court. 

16  Pet.  13a-142,  10  L.  Bd.  914,  RANDOLPH  ▼.  BABBETT. 

The  power  of  the  court  to  authorize  amendments  where  there  is  anything 
on  the  record  to  amend  by,  is  undoubted. 

Approved  in  In  re  Griggs,  233  Fed.  246,  holding  power  of  Federal  court 
under  Revised  Statutes,  section  954,  was  of  broadest  character  covering 
every  step  in  case;  Stone  v.  Speare,  175  Fed.  586,  holding  Fed|cral  court 
on  removal  of  case  to  it  could  permit  amendments  such  as  justice  required 
under  State  statutes  and  in  harmony  with  Federal  statutes;  Tyson  v.  Bel- 
mont, 24  Fed.  Cas.  484,  holding  amendment  chai^ging  form  of  action  from 
debt  to  covenants  was  proper. 

Where  defendant  sued  as  administrator  files  plea  in  abatement,  aTorring 
that  he  was  not  administrator,  but  ezecvtar,  amendment  charging  him  as  ezecu- 
toK  is  antliorlsed* 
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Approved  in  Fidelity  &  Casualty  Co.  t.  Freeman,  109  Fed.  852,  854, 
holding  amendment  to  suit  by  administrator  by  making  him  party  as  ad- 
ministrator with  will  annexed  does  not  destroy  continuity  of  suit. 

Cited  in  Nelson  v.  Barker,  3  McLiean,  380,  Fed.  Cas.  10,101,  holding  mis- 
nomer may  be  amended  after  plea  in  abatement;  Chamberlain  v.  Bitter- 
sohn,  48  Fed.  43,  holding  a  notice  served  with  complaint  and  summons 
may  be  amended. 

"Wliere  defendant  sued  aa  adndniBtrator  pleaded  in  abatement  that  he  was 
executor,  amendment  charging  defendaoit  as  executor  is  final  disposition  of* 
plea,  and  if  he  fail  to  appear  again,  judgment  by  default  is  proper. 

Approved  in  Dalton-Ingcrsoll  Co.  v.  Fiske,  175  Mass.  19,  55  N.  E.  470, 
holding  under  Stats.  1893,  c.  396,  §  19,  police  court  may  enter  default 
though  insolvency  proceedings  be  pending  against  defendant;  Willey  v. 
Durgin,  118  Mass.  69,  holding  court  may  call  docket  at  time  it  may  appoint, 
and  default  any  party  failing  to  appear. 

Miscellaneous.  Cited  in  Benning  v.  Nelson,  23  Ala.  805,  to  point  that 
assent  of  married  woman  to  deed  for  her  benefit  will  be  presumed. 

16  Pet.  143-148,  10  L.  Ed.  916,  UNITED  STATES  ▼.  BBEWABD. 

Oertlflcate  by  surveyor  describing  land  as  laid  off  within  description  of 
the  grant,  is  prima  facie  to  be  taken  as  certified;  and  is  not  discredited  by 
further  description,  even  should  object  called  for  not  be  found. 

Cited  in  United  States  v.  Boisdore,  11  How.  91,  13  L.  Ed.  617,  holding 
survey  and  certificate  by  surveyor-general  is  binding,  although  not  con- 
forming strictly  to  lines  of  grant. 

Certificate  of  surveyor-general  is  prima  fade  true;  and  if  his  plot  and  cer- 
tificate are  lawful  on  their  face,  they  must  be  accredited  until  United  States 
disapprove  them.  ^ 

Cited  in  Kirby  v.  Lewis,  39  Fed.  75,  holding  field-notes  of  survey  are 
competent  evidence,  and  have  force  of  deposition. 

Determination  of  minel*al  or  nonmineral  character  of  pnbUe  land. 
Note,  Ann.  Cas.  1912A,  1316.  ^ 

16  Pet.  149-152,  10  L.  Ed.  918,  FULTON  v.  McAFFEE. 

In  ejectment,  on  certificate  issued  under  act  of  Congress,  where  defense 
was  that  certificate  was  fraudulently  obtained,  and  Judgment  in  favor  of  plain- 
tiff was  affirmed  on  appeal.  Supreme  Court  of  United  States  has  no  Jurisdiction 
to  revise  Judgment. 

Cited  in  Henderson  v.  Tennessee,  10  How.  323,  13  L.  Ed.  4S9,  holding 
Supreme  Court  has  no  jurisdiction  where  defendant  sets  up  title  under 
treaty,  unless  he  claims  right  for  himself. 

To  give  Supreme  Court  Jurisdiction  under  twenty-fifth  section  of  act  of 
1789,  it  is  not  sufficient  that  construction  of  act  of  Congress  on  validity  of 
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light  daimed  be  drawn  In  question,  but  It  mnst  also  appear  that  decision  waa 
against  right  claimed. 

Cited  in  Roosevelt  v.  Meyer,  1  Wall.  517,  17  L.  Ed.  502,  holding  no  writ 
of  error  lies  to  State  court,  where  decision  in  favor  of  statute;  Missouri 
V.  Andriano,  138  U.  S.  500,  34  L.  Ed.  1014,  11  Sup.  Ct.  387,  holding,  when 
decision  is  in  favor  of  right  claimed  under  Federal  statute,  Supreme  Court 
has  no  jurisdiction;  Burke  v.  Gaines,  19  How.  390,  15  L.  Ed.  655,  holding 
plaintiff  cannot  bring  error  where  decision  is  in  favor  of  title  claimed  under 
the  United  States;  Smith  v.  Munter,  7  How.  743,  12  L.  Ed.  896,  holding 
Supreme  Court  has  no  jurisdiction  on  dismissal  of  bill  alleging  that  school 
tax  was  contrary  to  exemption  statute. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court  to 
obtain  review  in  Federal  Supreme  Court.    Note,  68  h,  B.  A.  64. 

16  Pet.  153-161,  10  L.  Ed.  920,  UNITED  STATES  y.  MIRANDA. 

Grant  ia  yoid  wliere  the  calls  of  tbe  grant  are  too  indefinite  for  localit7 
to  be  giyen  them. 

Cited  in  Winter  y.  United  States,  Hempst.  384,  Fed.  Cas.  17,895,  citing 
authorities,  and  rejecting  grant  because  not  designating  any  particular 
land;  Doe  ex  dem.  Commyns  v.  Latimer,  2  Fla.  86,  87,  88,  citing  authori- 
ties, and  holding  grant  of  land  at  point  of  the  Flagstaff  is  void. 

Spaniflh  grant  by  the  €K>yemor  of  Florida  is  not  protected  by  treaty  with 
United  States  on  its  cession  wliere  no  order  of  survey  was  made,  nothing  waa 
done  to  withdraw  land  from  general  mass  of  property,  or  to  show  what  it  waa 
which  was  to  be  withdrawn,  and  where  grantee  neither  had  an  actual  seisin 
nor  seizin  in  law. 

Approved  in  Sena  v.  United  States,  189  U.  S.  238,  47  L.  Ed.  790,  23  Sup. 
Ct.  597y  upholding  Court  of  Private  Land  Claims'  decision  that  evidence 
of  Spanish  grant  is  vague  will  not  be  disturbed  in  absence  of  clear  evidence 
to  contrary;  Lecompte  v.  United  States,  11  How.  127,  13  L.  Ed.  632,  hold- 
ing that  to  constitute  valid  grant  there  must  be  severance;  Villalobos  v. 
United  States^  10  How.  557,  13  L.  Ed.  537,  holding  on  vague  description 
no  particular  land  was  severed,  and  no  survey  could  be  ordered;  United 
States  V.  King,  3  How.  787,  11  L.  Ed.  830,  and  Trimble  v.  Smithers,  1  Tex. 
807,  both  holding  no  standing  can  be  given  to  inchoate  claims  under  former 
government  of  Louisiana  and  Florida;  Muse  v.  Arlington  Hotel  Co.,  68 
Fed.  643,  646,  holding  treaty  did  not  protect  inchoate  claims;  Chaires  v. 
United  States,  3  How.  619,  11  L.  Ed.  753,  to  point  that  grant  difficult  to 
identify  would  be  rejected. 

Distinguished  in  Jopling  v.  Chachere  et  al.,  107  La.  529,  32  South.  245^ 
holding' confirmation  by  old  board  of  commissioners  for  western  district  of 
Kew  Orleans  under  congressional  act  of  1807,  of  claim  based  on  occupancy 
and  settlement,  followed  by  congressional  confirmation,  operated  as  grants 
and  land  was  subject  to  State  taxation  from  date  of  confirmation;  Vander* 
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slice  V.  Hanks,  3  Cal.  42,  sustaining  grant  described  specifically,  although 
containing  more  land  than  called  for. 

16  Pet.  162-168,  10  L.  Ed,  923,  UIHTED  STATES  ▼.  LOW. 

The  official  return  of  a  surveyor-genend  has  accorded  to  it  tlie  force  of 
a  deposition. 

Cited  in  United  States  v.  Boisdore,  11  How.  91,  13  L.  Ed.  617,  holding 
survey  and  certificate  by  surVteyor-general  binding,  although  not  conform- 
ing to  lines  of  grant;  Kirby  v.  Lewis,  39  Fed.  75,  holding  the  field-notes 
have  force  of  deposition. 

16  Pet.  169-181,  10  L.  Ed.  925,  HTDE  ▼.  BOOBAEM  k  OO. 

Supreme  Court  cannot,  upon  a  writ  of  error,  revise  evidence  in  conrt  below 
to  ascertain  whether  judge  rightly  interpreted  it. 

Approved  in  Nashville  Interurban  Ry.  Co.  v.  Bamum,  212  Fed.  640,  129 
C.  C.  A.  170,  holding  refusal  of  trial  court  to  make  findings  asked  was 
conclusive  on  appeal;  Obermier  v.  Core,  26  Ark.  563,  holding  finding  by 
court  is  in  nature  of  special  verdict,  and  conclusive;  Jeffries  v.  Mutual 
Life  Ins.  Co.,  110  U.  S.  309,  28  L.  Ed.  157.  4  Sup.  Ct.  10,  holding  Supreme 
Court  could  not  review  finding,  there  being  evidence  on  both  sides;  Dun- 
nington  v,  Frick  Co.,  60  Ark.  258,  30  S.  W.  214,  holding  findings  of  court 
sitting  as  jury  are  as  conclusive  as  verdict;  Mercantile  Ins.  Co.  v.  Folsom, 
18  Wall.  249,  21  L.  Ed.  833,  holding  if  finding  be  general,  Supreme  Court 
will  only  review  law;  Newcomb  v.  White,  5  N.  M.  438,  23  Pac.  671,  hold- 
ing court  will  not  examine  evidence  where  there  is  any  conflict;  Dower  v. 
Richards,  151  U.  S.  665,  38  L.  Ed.  308,  14  Sup.  Ct.  455,  holding,  upon  writ 
of  error  to  State  court,  facts  could  not  be  reviewed ;  Barnes  v.  Mobile,  19 
Ala.  709,  holding  if  all  evidence  were  spread  upon  minutes  verdict  could 
not  be  revised ;  Prentice  v.  Zane,  8  How.  486,  12  L.  Ed.  1167,  holding,  where 
in  special  verdict  essential  facts  not  distinctly  found.  Supreme  Court  will 
not  render  judgment ;  dissenting  opinion  in  United  States  v.  King,  7  How. 
866,  12  L.  Ed.  948,  majority  holding  writ  of  error  brings  up  only  questions 
of  law;  dissenting  opinion  in  Real  Estate  Bank  v.  Rawdon,  5  Ark.  588, 
majority  holding  decision  of  law,  on  agreed  facts,  if  erroneous,  will  be 
corrected. 

If  either  party  is  dlssatisfled  with  ruling  of  Judge  in  matter  of  law,  that 
ruling  should  be  brought  before  Supreme  Court  hy  an  appropriate  exception 
In  nature  of  bill  of  exceptions,  and  should  not  be  mixed  up  with  his  supposed 
conclusions  in  matters  of  fact. 

Cited  in  Clement  v.  Phenix  Ins.  Co.,  7  Blatchf.  56,  Fed.  Cas.  2882,  hold- 
ing special  finding  of  facts  not  necessary  to  have  benefit  of  exception  to 
ruling  on  law;  dissenting  opinion  in  United  States  v.  King,  7  How.  870, 
12  L.  Ed.  950,  majority  holding  where  court  decides  both  law  and  fact,  no 
bill  of  exceptions  necessary. 
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In  contracts  inyolving  reciprocal  obligations  to  be  performed  at  same  tfme,. 
neither  party  can  claim  fulfillment  nnless  be  first  performs  or  was  ready  to 
perform  all  acts  required  on  bis  own  part. 

Approved  in  Kelley  v.  Mutual  Life  Ins.  Co.,  109  Fed.  59,  holding  cove- 
nant in  insurance  policy  against  suicide  does  not  cover  suicide  while  in- 
sane; Lackett  v.  Rumbaugh,  45  Fed.  28,  holding,  where  both  parties  to 
compromise  default,  neither  acquires  right  accruing  on  performance. 

16  Pet.  182-195,  10  L.  Ed.  930,  HOBSON  y.  McABTHUB. 

Upon  delegation  of  power  to  two  appraisers  to  make  yaluation  of  property 
with  antbority  upon  tbeir  disagreement  to  appoint  tbird  appraiser,  valuation 
by  two  appraisers  is  witbin  submission. 

Approved  in  Clark  Bros.  Co.  v.  Tennessee  Lumber  Mfg.  Co.,  176  Fed. 
930,  following  rule;  Wheeling  Gas  Company  v.  Wheeling,  8  W.  Va.  358, 
construing  statute  providing  for  appraisement  of  gasworks,  and  holding 
majority  may  decide. 

Distinguished  in  Omaha  y.  Omaha  Water  Co.,  218  U.  S.  192,  54  L.  Ed. 
997,  30  Sup.  Ct.  615,  holding  majority  of  arbitrators  could  act  on  matter 
which  concerns  public;  Tennessee  Lumber  Mfg.  Co.  v.  Clark  Bros.  Co.,  182 
Fed.  619,  105  C.  C.  A.  156,  holding  where  submission  gave  power  to  two 
named  arbitrators  to  select  third,  such  power  could  be  exercised  before 
disagreement  arose,  and  concurrence  of  all  three  was  then  necessary  for 
decision;  Omaha  Water  Co.  v.  Omaha,  162  Fed.  228,  15  Ann.  Gas.  498,  89 
C.  C.  A.  205,  holding  majority  of  appraisers  selected  to  fix  value  of  water- 
works under  contract  of  city  to  purchase  could  render  decision;  Lowe  v. 
Brown,  22  Ohio  St.  466,  holding  on  an  agreement  that  each  is  to  appoint 
appraiser,  and  appraisers  a  third,  all  must  unite. 

Necessity  that  all  arbitrators,  appraisers,  or  referees  join  in  award. 
Note,  15  Ann.  Gas.  507,  508,  509. 

Execution  of  award  of  arbitrators.    Note,  3  £.  R.  G,  413. 

Tbe  court,  upon  prayer  for  general  relief,  will  grant  sucb  relief  only  as 
case  stated  in  bill,  and  sustained  by  proofs,  will  Justify. 

Approved  in  Lockhart  v.  Leeds,  195  U.  S.  437,  49  L,  Ed.  269,  25  Sup. 
Ct.  76,  bill  is  sufficient  to  entitle  complainant  to  treat  legal  holders  of 
mine  as  trustees  ex  maleficio,  and  to  recover  from  them  materials  taken 
fi'om  mine,  where  it  avers  title  acquired  under  relocation  made  pursuant 
to  fraudulent  conspiracy  with  complainant's  partner;  In  re  Miley,  187 
Fed.  181,  discussing  kind  of  relief  which  could  be  given  when  prayer  was 
for  general  relief  only;  Pacific  Mail  S.  S.  Co.  v.  Waimanalo  Sugar  Co.,  181 
Fed.  928,  104  C.  C.  A.  365,  holding  no  award  could  be  made  for  salva«^e 
not  alleged,  though  shown  by  evidence;  Electric  Goods  Mfg.  Co.  v.  Kol- 
tonski,  171  Fed.  552,  holding  bill  could  be  framed  with  double  aspect,  for 
reformation  of  contract,  or,  that  failing,  for  cancellation;  Lockhaii;  v» 
Leeds,  10  N.  M.  598,  63  Pac.  53,  applying  rule  in  suit  to  restrain  operation 
of  mine;  dissenting  opinion  in  London  etc.  Bank  v.  Horton^  126  Fed.  609, 
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majority  holding  in  action  by  mortgagee,  who  had  purchased  property  at 
foreclosure  to  cut  off  right  of  redemi)tion  of  defendant  who  was  not  party 
to  foreclosure  suit,  but  is  alleged  to  be  privy  with  defendant  therein,  and 
bound  by  decree,  court  may  decree  foreclosure  and  resale  under  prayer 
for  general  relief;  Dodd  v.  Benthal,  4  Heisk.  609,  holding  bill  stating  all 
facts  will  sustain  relief  not  specifically  prayed  for;  Stevens  v.  Gladding, 

17  How.  455,  15  L.  Ed.  158,  holding  under  prayer  for  general  relief,  court 
can  decree  account  of  profits ;  Scudder  v.  Young,  25,  Me.- 155,  holding  on 
bill  charging  fraudulent  conveyance  court  cannot  under  general  prayer 
reach  interest  conveyed  without  fraud;  Wiley  v.  Knight,  27  Ala.  350,  hold- 
ing mortgagees  asking  reformation  cannot  under  general  prayer  have  previ- 
ous encumbrances  established ;  Rainey  v.  Herbert,  55  Fed.  444,  3  U.  ,S. 
App.  592,  holding,  on  bill  to  restrain  erections  on  F.  street,  and  for  gen- 
eral relief,  erection  elsewhere  not  restrained;  Hay  ward  v.  National  Bank, 
96  U.  S.  615,  24  L.  £d.  857,  holding  on  bill  to  redeem  stock  with  prayer 
for  general  relief,  value  could  not  be  decreed. 

Distinguisbed  in  Pensacola  etc.  R.  R.  Co.  v.  Spratt,  12  Fla.  101,  91  Am. 
Dec.  751,  holding  plaintiff  cannot  desert  relief  prayed,  and  under  general 
prayer  ask  other  relief. 

Miscellaneous.  Cited  in  Durant  y.  Essex  Bank,  7  Wall.  110,  19  L.  Ed. 
156,  to  point  that  on  dismissal  without  considering  merits,  it  is  practice  to 
state  dismissal  is  without  prejudice. 

16  Pet.  19&-202,  10  L.  Ed.  936,  UNITED  STATES  ▼.  HANSON. 

Orant  delivered  out  for  survey  by  Oovemor  of  Florida  before  cession,  did 
not  mean  perfect  title,  but  incipient  right,  which,  when  surveyed,  required  con- 
firmation by  Oovemor. 

Approved  in  United  States  v.  Boisdore,  11  How.  92,  13  L.  Ed.  618,  hold- 
ing no  nice  conformity  was  required  in  Spanish  survey;  Yontz  v.  United 
States,  23  How.  498,  16  L.  Ed.  473,  holding  title  not  completed  when  land 
not  surveyed  and  severed;  United  States  v.  Lawton,  5  How.  29,  12  L.  Ed. 
86,  holding  until  survey  by  surveyoi'-general  warrant  was  not  recognized; 
Winter  v.  United  States,  Hempst.  382,  384,  Fed.  Cas.  17,895,  where  grant 
not  designating  particular  land  and  not  surveyed  was  rejected;  Muse  v. 
Arlington  Hotel  Co.,  68  Fed.  642,  citing  authorities  and  holding  where 
grant  expressly  provided  for  measurement,  no  right  vested  until  survey; 
Dte  ex  dem.  Kennedy  v.  Townslcy,  16  Ala.  246,  holding  to  invest  donation 
claimant,  under  act  of  1832,  land  must  have  been  surveyed. 

Plats  and  certificates  of  surveyor-general  before  cession,  because  of  his 
ofllcial  character,  have  accorded  to  them  force  and  character  of  deposition. 

Approved  in  United  States  v.  Montana  Lumber  etc.  Co.,  196  U.  S.  578, 
49  L.  Ed.  605,  25  Sup.  Ct.  367,  private  survey  is  inadmissible  in  evidence, 
in  action  by  United  States,  to  recover  value  of  timber  cut  from  unsurveyed 
lands,  to  show  that  land,  when  surveyed,  will  be  within  railroad  grant; 
United  States  v.  Brelin,  166  Fed.  105^  92  C.  C.  A.  88,  holding  officer's  cer< 
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tifieate  to  copy  of  naturalization  record  had  force  of  deposition;  United 
States  V.  Boisdore,  11  How.  91,  13  L.  Ed.  617,  holding  certificate  that  land 
was  at  place  granted  was  prima  facie  true;  Kirby  v.  Lewis,  39  Fed.  75, 
holding  field-notes  of  survey  have  force  of  deposition. 

Survey  of  a  grant  made  in  riorlda  before  tlie  cession  by  a  mere  private 
siirveyor,  is  not  evidence. 

Cited  in  Biddle  Boggs  v.  Merced  M.  Co.,  14  Cal.  359,  holding  private  sur- 
vey of  Mexican  grant  not  binding;  Waterman  v.  Smith,  13  Cal.  416,  hold- 
ing occupation  and  cultivation  and  mere  private  survey  ineffective. 

On  grant  in  Florida,  before  cession,  ftont  on  river  conld  not  exceed  one- 
tMrd  of  longitudinal  extension  back;  this  rule  is  not  altered  by  description  in 
concession  of  **&ve  miles  square." 

Cited  in  United  States  v.  Lawton,  5  How.  27,  12  L.  Ed.  85»  holding  this 
to  be  so  where  description  was  ''six  miles  square." 

Miscellaneous.  Cited  in  United  States  v.  Bonners  Ferry  Lumber  Co., 
184  Fed.  189,  as  illustrating  power  of  United  States  to  make  its  own  sur- 
veys of  lands  granted ;  Pastine  v.  Pardini,  136  Cal.  433,  67  Pac.  682,  hold- 
ing when  coflrt  at  opening  of  case  defines  issues,  party  need  not  offer  evi- 
dence on  an  excluded  issue,  but  exception  to  court's  ruling  justifies  review 
on  appeal. 

16  Pet.  2QS-214,  10  L.  Ed.  937,  UNITED  STATES  ▼.  MUBPHT. 

Syoi  after  a  verdict  of  conviction,  tbe  government  may  not  choose  to 
bring  a  party  up  for  sentence. 

Cited  in  United  States  v.  Graff,  14  Blatchf.  395,  Fed.  Cas.  15,244,  hold- 
ing judgment  not  pronounced  unless  moved  for  by  prosecuting  officer. 

Although  upon  information  or  action  tiuX  tarn  where  part  of  penalty  ot 
forfeiture  belongs  to  informer,  he  may  not  be  competent  witness,  yet  Informer 
is  competent  witness  upon  indictment,  conviction  upon  which  may  entitle  him 
to  part  of  penalty  or  forfeiture. 

Cited  in  Murphy  v.  State,  28  Miss.  656,  holding  that  under  statute  to 
suppress  barter  with  slaves,  prosecutor  is  competent;  United  States  v. 
Patterson,  3  McLean,  54,  Fed.  Cas.  16,009,  holding  informer  is  competent, 
although  he  may  receive  part  of  penalty;  United  States  v.  Patterson,  3 
McLean,  301,  Fed.  Cas.  16,010,  holding  same  and  disapproving  distinction 
in  principal  case. 

On  indictment  for  stealing  sovereigns  on  high  seas,  owner  of  property 
alleged  to  have  been  stolen  was  competent  witness  on  pj^rt  of  United  States* 
although  he  may  have  Interest  in  any  fine  that  may  be  imposed. 

Cited  in  Taylor  v.  United  States,  3  How.  207,  11  L.  Ed.  563,  holding  on 
information  for  forfeiture  customs  officers  are  comx>etent;  Bohanon  v. 
State,  73  Ala.  49,  holding  prosecutor  in  trespass  is  competent,  although 
entitled  to  fine;  Hall  v.  State,  53  Ala.  636|  holding  owner  of  stolen  prop- 
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majority  holding  in  action  by  mortgagee,  who  had  purchased  property  at 
foreclosure  to  cut  off  right  of  redemption  of  defendant  who  was  not  party 
to  foreclosure  suit,  but  is  alleged  to  be  privy  with  defendant  therein,  and 
bound  by  decree,  court  may  decree  foreclosure  and  resale  under  prayer 
for  general  relief;  Dodd  v.  Benthal,  4  Heisk.  609,  holding  bill  stating  all 
facts  will  sustain  relief  not  specifically  prayed  for;  Stevens  v.  Gladding, 

17  How.  455,  15  L.  Ed.  158,  holding  under  prayer  for  general  relief,  court 
can  decree  account  of  profits ;  Scudder  v.  Young,  25,  Me.*  155,  holding  on 
bill  charging  fraudulent  conveyance  court  cannot  under  general  prayer 
reach  interest  conveyed  without  fraud;  Wiley  v.  Knight,  27  Ala.  350,  hold- 
ing mortgagees  asking  reformation  cannot  -under  general  prayer  have  previ- 
ous encumbrances  established ;  Rainey  v.  Herbert,  55  Fed.  444,  3  U. ;  S. 
App.  592,  holding,  on  bill  to  restrain  erections  on  F.  street,  and  for  gen- 
eral relief,  erection  elsewhere  not  restrained;  Hayward  v.  National  Bank, 
96  U.  S.  615,  24  L.  Ed.  857,  holding  on  bill  to  redeem  stock  with  prayer 
for  general  relief,  value  could  not  be  decreed. 

Distinguisfaed  in  Pensacola  etc.  R.  R.  Co.  v.  Spratt,  12  Fla.  101,  91  Am. 
Dec.  751,  holding  plaintiff  cannot  desert  relief  prayed,  and  under  general 
prayer  ask  other  relief. 

Miscellaneous.  Cited  in  Durant  y.  Essex  Bank,  7  Wall.  110,  19  L.  Ed. 
156,  to  point  that  on  dismissal  without  considering  merits,  it  is  practice  to 
state  dismissal  is  without  prejudice. 

16  Pet.  196-202,  10  L.  Ed.  935,  UNITED  STATES  ▼.  HANSON. 

'  Orant  dellyered  out  for  survey  by  Oovemor  of  Florida  before  cession,  did 
not  mean  perfect  title,  hut  incipient  right,  which,  when  surveyed,  required  con- 
firmation  by  Oovemor. 

Approved  in  United  States  v.  Boisdore,  11  How.  92,  13  L.  Ed.  618,  hold- 
ing no  nice  conformity  was  required  in  Spanish  survey;  Yontz  v.  United 
States,  23  How.  498,  16  L.  Ed.  473,  holding  title  not  completed  when  land 
not  surveyed  and  severed;  United  States  v.  Lawton,  5  How.  29,  12  L.  Ed. 
36,  holding  until  survey  by  surveyor-general  warrant  was  not  recognized; 
Winter  v.  United  States,  Hempst.  382,  384,  Fed.  Cas.  17,895,  where  grant 
not  designating  particular  land  and  not  surveyed  was  rejected;  Muse  v. 
Arlington  Hotel  Co.,  68  Fed.  642,  citing  authorities  and  holding  where 
grant  expressly  provided  for  measurement,  no  right  vested  until  survey; 
\)fb^  ex  dem.  Kennedy  v.  Townsley,  16  Ala.  246,  holding  to  invest  donation 
claimant,  under  act  of  1832,  land  must  have  been  surveyed. 

Plats  and  certificates  of  surveyor-general  before  cession,  because  of  his 
official  character,  have  accorded  to  them  force  and  character  of  deposltioiL 

Approved  in  United  States  v.  Montana  Lumber  etc.  Co.,  196  U.  S.  678, 
49  L.  Ed.  605,  25  Sup.  Ct.  367,  private  survey  is  inadmissible  in  evidence, 
in  action  by  United  States,  to  recover  value  of  timber  cut  from  unsurveyed 
lands,  to  show  tVt  land,  when  surveyed,  will  be  within  railroad  grant; 
United  States  v.  firelin,  166  Fed.  105,  92  C.  C.  A.  88,  holding  officer's  oer- 


667  UNITED  STATES  v.  MURPHY.  16  Pet.  203-214 

tificate  to  copy  of  naturalization  record  had  force  of  deposition;  United 
States  V.  Boisdore,  11  How.  91,  13  L.  Ed.  617,  holding  certificate  that  land 
was  at  place  granted  was  prima  facie  true;  Kirby  v.  Lewis,  39  Fed.  75, 
holding  field-notes  of  survey  have  force  of  deposition. 

Survey  of  a  grant  made  in  riorlda  before  the  cession  by  a  mere  private 
nrveyor,  is  not  evidence. 

Cited  in  Biddle  Hoggs  v.  Merced  M.  Co.,  14  Cal.  369,  holding  private  sur- 
vey of  Mexican  grant  not  binding;  Waterman  v.  Smith,  13  Cal.  416,  hold- 
ing occupation  and  cultivation  and  mere  private  survey  ineffective. 

On  grant  in  Florida,  before  cession,  front  on  river  conld  not  exceed  one- 
tblrd  of  longitudinal  extension  back;  this  rule  is  not  altered  by  description  in 
concession  of  ''five  miles  square." 

Cited  in  United  States  v.  Lawton,  5  How.  27,  12  L.  Ed.  35,  holding  this 
to  be  so  where  description  was  ^'six  miles  square." 

Miscellaneous.  Cited  in  United  States  v.  Bonners  Ferry  Lumber  Co., 
184  Fed.  189,  as  illustrating  power  of  United  States  to  make  its  own  sur- 
veys of  lands  granted ;  Pastine  v.  Pardini,  135  Cal.  433,  67  Pac.  682,  hold- 
ing when  cofirt  at  opening  of  case  defines  issues,  party  need  not  offer  evi- 
dence on  an  excluded  issue,  but  exception  to  court's  ruling  justifies  review 
on  appeal. 

16  Pet.  20&-214,  10  L.  Ed.  937,  UNITED  STATES  ▼.  MUBPHT. 

Even  after  a  verdict  of  conviction,  the  government  may  not  choose  to 
bring  a  party  up  for  sentence. 

Cited  in  United  States  v.  Graff,  14  Blatchf.  395,  Fed.  Cas.  15,244,  hold- 
ing judgment  not  pronounced  unless  moved  for  by  prosecuting  officer. 

Although  upon  Information  or  action  qui  tam  where  part  of  penalty  oif 
forfeiture  belongs  to  Informer,  he  may  not  be  competent  witness,  yet  Informer 
is  competent  witness  upon  indictment,  conviction  upon  which  may  entitle  him 
to  part  of  penalty  or  forfeiture. 

Cited  in  Murphy  v.  State,  28  Miss.  656,  holding  that  under  statute  to 
suppress  barter  with  slaves,  prosecutor  is  competent;  United  States  v. 
Patterson,  3  McLean,  54,  Fed.  Cas.  16,009,  holding  informer  is  competent, 
although  he  may  receive  part  of  penalty;  United  States  v.  Patterson,  3 
McLean,  301,  Fed.  Cas.  16,010,  holding  same  and  disapproving  distinction 
in  principal  case. 

On  Indictment  for  stealing  sovereigns  on  high  seas,  owner  of  property 
alleged  to  have  been  stolen  was  competent  witness  on  pjpt  of  United  States* 
although  he  may  have  interest  in  any  fine  that  may  be  imposed. 

Cited  in  Taylor  v.  United  States,  3  How.  207,  11  L.  Ed.  563,  holding  on 
information  for  forfeiture  customs  officers  are  competent;  Bohanon  v. 
State,  73  Ala.  49,  holding  prosecutor  in  trespass  is  competent,  although 
entitled  to  fine;  Hall  v.  State,  53  Ala.  636,  holding  owner  of  stolen  prop- 
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erty  is  competent,  though  on  conviction  judgment  rendered  for  value; 
Pettigrew  v.  Barnum,  11  Md.  444,  447,  69  Am.  Dec.  215,  217,  holding  guest 
8uihg  for  articles  stolen  is  competent  to  prove  contents  of  trunk;  Benson 
V.  United  States,  146  U.  S.  336,  36  L.  Ed.  996,  13  Sup.  Ct.  63,  holding  on 
severance  where  two  persons  are  jointly  iodicted,  one  defendant  is  com- 
petent; dissenting  opinion  in  Mattox  v.  United  States,  156  U.  S.  258,  39 
L.  Ed.  416,  15  Sup.  Ct.  346,  majority  holding  testimony  of  witness  on 
former  trial  who  has  died  is  admissible;  Gibbons  v.  Mobile  etc.  P.  R.  R. 
Co.,  36  Ala.  449,  holding  that  the  fact  that  aldermen  were  stockholders  did 
not  invalidate  contract  with  railroad. 

16  Pet.  215-220,  10  L.  Ed.  941,  HOZET  v.  BUOHAKAN. 

In  action  against  sheriiT  for  selling  property  belonging  to  plaintiff  under 
execution,  it  is  erroneous  to  strike  out  of  answer  of  def en<lant  defense  that 
sale  to  plaintiff  was  fraudulent. 

Cited  in  Feibelman  v.  Packard,  109  U.  S.  426,  27  L.  Ed.  986,  3  Sup.  Ct. 
291,  where,  in  action  against  marshal,  defense  of  fraudulent  transfer  was 
not  stricken  out;  Garnharts  v.  United  States,  16  Wall.  165,  21  L.  Ed.  276, 
holding  on  information  against  distilled  spirits  it  was  error  k>  strike  out 
answer  and  claim ;  Mandelbaum  v.  People,  8  Wall.  314,  19  L.  Ed.  481,  hold- 
ing, in  suit  for  taxes,  it  was  error  to  strike  out  defense  of  wrong  assess- 
ment ;  Fuller  v.  Claflin,  93  U.  S.  16,  23  L.  Ed.  786,  holding  order  striking 
out  answer  is  subject  to  review. 

Bills  of  sale  of  sbips  and  vessels  to  be  vaUd  need  not  be  enrolled  in  tlie 
custom-house. 

Cited  in  Sprague  v.  Thurber,  17  R.  I.  459,  22  Atl.  1058,  holding  bill  of 
sale,  although  informal,  passed  interest  in  schooner;  Hobbs  v.  Steamboat 
Interchange,  1  W.  Va.  67,  holding  act  requiring  registry  did  *  not  apply 
where  persons  have  actual  notice  of  sale;  Moynihan  v.  Drobaz  (Cal.),  56 
Pac.  1026,  holding  »entry  in  custom-house  book  showing  registry  or  trans- 
fer of  boat  inadmissible  to  show  part  ownership. 

Miscellaneous.  Cited  in  Edwards  v.  Elliott,  21  Wall.  552,  52  L.  Ed.  490, 
to  point  that  judgment  brought  up  on  writ  of  error  must  remain  as  judg- 
ment to  be  re-examined. 

16  Pet.  221-227,  10  L.  Ed.  943,  MILNOB  V.  METZ. 

Claim  of  an  insolvent  against  the  United  States  for  extra  servtcea  aa 
ganger  passes  by  an  assignment  in  insolvency. 

Approved  in  In  re  Ghazal,  163  Fed.  603,  holding  rewards  claimed  by 
alleged  bankrupt  from  Treasury  Department  could  be  held  by  receiver  in 
bankruptcy;  United  States  v.  Wyman,  2  Mackey  (D.  C),  385,  401,  holding 
moneys  due  deceased  nonresident  from  United  States  were  personal  assets 
of  deceased  within  District  of  Columbia  and  mandate  lay  to  compel  pay- 
ment; Leonard  v.  Nye,  125  Mass.  463,  467,  and  Williams  v.  Heard,  140 


669  NOTES  ON  U.  S.  REPORTS.  16  Pet.  22^-260 

U.  S.  544,  85  L.  Ed.  556,  11  Sup.  Ct.  889,  both  holding  claim  allowed  by 
commissioners  of  Alabama  claims  passed  to  assignees  in  bankruptcy ;  Taf t 
Y.  Marsily,  120  N.  Y.  478,  24  N.  E.  927,  and  dissenting  opinion  in  Heard 
Y.  Sturgis,  146  Mass.  553,  554,  557,  16  N.  E.  443,  444,  446,  both  holding 
money  paid  out  of  Geneva  award  for  war  premiums  would  not  pass  to 
assignee  in  bankruptcy;  Phelps  v.  McDonald  99  U.  S.  306,  25  L.  Ed.  475, 
holding  claim  against  United  States,  under  British  treaty  of  1871,  passed 
to  assignee  in  bankruptcy;  Dulaney  v.  Scudder,  94  Fed.  8,  9,  ruling  simi- 
larly as  to  claim  against  government  for  work  done  under  contract;  Lewis 
V.  Glenn,  84  Va.  965,  6  S.  E.  876,  holding  assignment  by  corporation  passed 
unpaid  and  uncalled  subscriptions;  McCann  v.  Randall,  147  Mass.  88,  9 
Am.  St  Bep.  671,  17  N.  E.  82,  holding  draft  issued  by  United  States  is 
assignable;  Anthony  v.  Carroll,  1  Fed.  Gas.  1050,  court,  without  deciding, 
flaying  better  opinion  was  that  claim  for  injury  done  was  assignable;  dis- 
senting opinion  in  McKee  v.  Judd,  12  N.  T.  627,  majority  holding  right 
Df  action  for  conversion  passed  under  assignment. 

Distinguished  in  Seely  v.  State,  12  Ohio,  525,  holding  claim  under  act 
authorizing  suit  against  State  did  not  pass;  Sibbald's  Estate,  18  Pa.  St. 
255,  holding  claim  against  United  States  for  preventing  cutting  timber 
would  not  pass. 

16  Pet.  228-233,  10  L.  Ed.  946,  UNITED  STATES  ▼.  OIiABKE'S  HEIRS. 

Spain  liad  the  power  to  make  grants  founded  on  any  consideration,  and 
subject  to  any  restrictions  within  her  discretion. 

Cited  in  Sheldon  v.  Milmo,  90  Tex.  20,  36  S.  W.  410,  holding  grant  by 
Governor  of  Monclora  in  1816  was  valid. 

Imperfect  titles  were  equally  binding  on  United  States  after  cession  of 
Tlorida  as  they  had  been  on  Spanish  government  before. 

Cited  in  United  States  v.  Aoosta,  1  How.  27,  11  L.  Ed.  34,  holding  grant 
before  January  24,  1818,  was  valid,  although  survey  was  not  made  until 
after;  Winter  v.  United  States,  Hempst.  384,  Fed.  Cas.  17,895,  on  the  point 
that  actual  survey  of  open  floating  concession  was  necessary. 

Where,  in  grant  of  lands  in  Florida  before  cession,  Oovemor  directed  that 
smrveyor-general  run  them  for  petitioner,  "in  the  places  he  mentions,  or  in 
others  that  are  vacant  and  of  equal  convenience  to  the  party,"  surveys  of  land 
In  four  places,  none  of  them  on  lands  solicited  by  petitioner,  will  he  aiOrmed. 
Cited  in  Jenkins  v.  Chambers,  9  Tex.  231,  holding  concession  of  certain 
amount  gave  right  to  select  less  quantity. 

16  Pet.  234-260,  10  L.  Ed.  948,  CITY  OF  MOBILE  v.  ESLAVA. 

Supreme  Oourt  took  jurisdiction  on  error  from  Supreme  Court  of  State 
where  plaintiff  claimed  title  under  act  of  Congress,  and  State  court  decided 
against  title. 
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Cited  in  Chouteau  v.  Eckhart,  2  How.  372,  11  L.  Ed.  304,  and  Jourdan  v. 
Barrett,  4  How.  177,  11  L.  Ed.  928,  both  holding  Supreme  Court  has  juris- 
diction where  controversy  in  State  court  involves  construction  of  acts  of 
Congress. 

Record  for  showing  Federal  Supreme  Court's  jurisdiction  to  review 
State  court's  decision.    Note,  63  L.  R.  A.  331. 

Act  of  Congress  of  1824,  granting  water  lots  to  Mobile,  and  mrovlding  tbat 
title  of  United  States  to  water  lots  on  whicli  improvements  have  been  made 
shall  be  granted  to  owners  of  lots  fronting  on  river  of  M<ib£le,  requires  that 
Improvements  be  made  on  water  lot,  and  not  on  front  lot. 

Approved  in  Leverich  v.  Mayor  etc.  of  Mobile,  110  Fed.  174,  180,  re- 
viewing Mobile  water-lot  cases  and  holding  riparian  owners  may  erect 
wharves  from  their  lands  to  navigable  water ;  Pollard  v.  Files,  2  How.  606, 
11  L.  Ed.  397,  holding  same  as  principal  case ;  Guitard  v.  Stoddard,  16  How. 
512, 14  L.  Ed.  1038,  holding  confirmation  by  act  of  Congress  of  land  claims 
in  Mobile  was  absolute;  dissenting  opinion  in  Mobile  v.  Hallett,  16  Pet. 
267,  10  L.  Ed.  960,  majority  construing  this  statute  and  holding  lot  adja- 
cent to  lot  on  Mobile  River  was  within  exception;  dissenting  opinion  in 
<,Mobile  V.  Emanuel,  1  How.  101,  102,  11  L.  Ed.  63,  majority  holding,  under 
exception  in  act  of  1824,  no  title  passed  to  land  held  under  Spanish  grant. 

Statute  80  badly  drawn  as  to  vest  right  to  the  same  property  in  hostile 
claimants  would  be  nullity. 

Approved  in  Mobile  Transp.  Co.  v.  Mobile,  128  Ala.  348,  30  South.  647, 
holding  United  States  patent  to  land  along  a  stream  where  tide  ebbs  and 
flows  conveys  to  high  tide  along  the  shore;  State  v.  Lake  St.  Clair  Fish- 
ing etc.  Club,  127  Mich.  686,  87  N.  W.  120,  holding  State  may  maintain 
ejectment  for  swamp-lands  granted  under  swamp-land  act. 

Original  States  acquired  by  Revolution  entire  rights  of  soil,  and  of  sover- 
eignty, including  land  covered  by  navigable  waters. 

Approved  in  State  v.  Akers,  92  Kan^  201,  Ann:  Gas.  1916B,  543,  140  Pac. 
649,  holding  rule  of  common  law  defining  navigable  waters  was  never  law 
of  Kansas;  Barney  v.  Keokuk,  94  U.  S.  337,  24  L.  Ed.  228,  holding  that 
general  government  cannot  convey  land  below  high  water  on  navigable 
rivers ;  Shively  v.  Bowlby,  152  U.  S.  27,  38  L.  Ed.  341,  14  Sup.  Ct.  557, 
holding  general  government  cannot  grant  lands  below  high  water  in  new 
States;  McCready  v.  Commonwealth,  27  Gratt.  988,  holding  act  forbidding 
planting  of  oysters  by  nonresident  was  valid ;  dissenting  opinion  in  Pollard 
V.  Hagan,  3  How.  233,  235,  11  L.  Ed.  575,  576,  majority  holding  Congress 
could  not  grant  land  in  Alabama  below  usual  high-water  mark;  Haight  v. 
Keokuk,  4  Iowa,  213,  and  McManus  v.  Carmichael,  3  Iowa,  49,  both' hold- 
ing riparian  proprietor  on  Mississippi  owned  to  high-water  mark  only; 
Sullivan  v.  Richardson,  33  Fla.  138,  14  South.  716,  where  court  said  posi- 
tion that  United  States  could  grant  land  in  Alabama  below  high-water 
mark  was  overthrown. 
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16  Pet  261-2B8,  10  L.  Ed.  958,  MOBILE  v.  HAUaETT. 

Act  of  1824»  im  grantixig  water  lots  to  city  of  MoUle,  guarded  against  any 
interference  with  eiintlTig  right!. 

Approved  in  Leverich  v.  Mayor  etc.  of  Mobile,  110  Fed.  174, 180,  review- 
ing Mobile  water-lot  cases  and  holding  riparian  owners  may  erect  wharves 
from  their  lands  to  navigable  water;  dissenting  opinion  in  Pollard  v. 
Hagan,  3  How.  233,  235,  11  L.  Ed.  575,  576,  majority  holding  Congress 
could  not  grant  land  in  Alabama  below  usual  high-water  mark. 

Denied  in  Shively  v.  Bowlby,  152  U.  S.  27,  38  L.  Ed.  341,  14  Sup.  Ct. 
557,  holding  donation  claim  bounded  on  Columbia  River  while  Oregt)n  a 
territory  passed  no  right  below  high-water  mark. 

Extent  of  riparian  grants.    Note,  4  Am.  Dec.  169. 

Effect  of  ordinance  of  1787  on  States  carved  out  of  northwest  terri- 
tory.   Note,  Ann.  Oaa.  1916D,  953. 

Spanish  grant  extending  to  Jtf obile  River  was  excepted  from  provisions  of 
ict  of  May  24,  1824,  granting  water  lots  to  city  of  Mobile. 

Cited  in  Mobile  v.  Emanuel,  1  How.  100,  U  L.  Ed.  62i  holding  the  same 
as  the  principal  case. 

16  Pet.  269-280,  10  L.  Ed.  961,  KELSET  v.  HOBBT. 

On  dissolution  of  partnership  by  withdrawal  of  one  member,  under  agree- 
ment that  remaining  partners  were  to  collect  assets  and  pay  debts,  and  pay 
him  certain  sum,  partner  withdrawing  is  entitled  to  accounting  and  relief  in 
equity. 

Cited  in  Marvine  v.  Drexel,  68  Pa.  St.  368,  holding  equity  taking  juris- 
diction would  direct  sale  in  such  manner  as  to  subserve  interests. 

In  action  for  accounting  by  partner  withdrawing  from  firm  under  agree- 
ment by  which  remaining  partners  are  to  collect  assets  and  pay  debts,  and 
pay  him  certain  sum,  failure  of  referee  to  state  exact  amount  collected  is  no 
ground  of  objection  where  evidence,  accounts  and  objections  are  in  record  so 
that  it  can  be  determined  whether  sum  mentioned  has  been  collected  or  not. 

Cited  in  Witters  v.  Sowles,  43  Fed.  407,  holding  that  report  of  master 
should  be  corrected  where  facts  appear  in  the  case. 

Objections  to  manner  in  which  release  executed  after  ptoceedings  were 
instituted  was  brought  into  case,  will  not  be  considered,  where  it  was  admitted 
in  evidence  without  exception,  and  both  parties  treated  it  as  properly  in  cause. 

Approved  in  Atlanta,  K.  &  N.  Ry.  Co.  v.  Southern  Ry.  Co.,  153  Fed.  125, 
11  Ann.  Gas.  766,  82  C.  C.  A.  256,  holding  objection  not  made  in  trial  court 
could  not  be  considered  on  appeal ;  Smith  v.  King  of  Arizona  M.  &  M.  Co., 
9  Ariz.  232,  80  Pac.  359,  holding  defect  in  cross-complaint  waived  by  with- 
drawing demurrer  and  filing  answer;  Moran  v.  Hagerman,  64  Fed.  504,  29 
U.  S.  App.  71,  and  Book  v.  Justice  Min.  Co.,  58  Fed.  831,  both  holding 
objection  that  matters  set  up  in  answer  should  be  included  in  cross-bill 
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waived  if  no  objection;  Coburn  v.  Cedar  Valley  etc.  Co.,  138  U.  S.  222, 
34  L.  Ed.  886,  11  Sup.  Ct.  264,  citing  authorities  and  holding  no  objection 
being  raised  to  proceeding  by  petition,  instead  of  by  supplemental  bill, 
decree  not  vacated;  Brown  v.  Chesapeake  etc.  Canal  Co.,  73  Md.  606,  hold- 
ing answers  served  purposes  of  cross-bills,  and  furnished  foundation  for 
decree  for  sale. 

There  is  no  propriety  in  requiring  technical  and  formal  proceedings  when 
they  tend  to  embarrass  and  delay  administration  of  justice,  unless  they  are 
reqi}ired  by  some  fixed  principles  of  equity,  law  or  practice  which  court  would 
Bot  be  at  liberty  to  disregard. 

Approved  in  Perryman  v.  Woodward,  37  Okl.  801,  133  Pac.  248,  holding 
where  copy  of  judgment  offered  before  master  was  excluded,  court  on  sus- 
taining exceptions  to  exclusion,  could  consider  judgment  without  re-refer- 
ring case  to  master. 

Where,  in  equity  suit  for  accounting,  claim  for  damages  is  one  of  items 
in  controversy,  court  not  only  has  Jurisdiction,  hut  is  bound  to  ascertain  and 
allow  them  before  it  can  adjiwt  account. 

Cited  in  Butterfield  v.  Beardsley,  28  Mich.  425,  holding  controversy  re- 
lating to  distribution  fund  was  cognizable  in  equity. 

Where,  in  suit  in  equity  for  accounting,  daim  for  damages  is  one  of  items 
In  controversy,  amount  is  ascertained  either  by  reference  to  master  or  by  send- 
ing issue  of  quantum  damnlficatus  to  be  tried  by  Jury. 

Cited  in  French  v.  Hay,  22  Wall.  248,  22  L.  Ed.  857,  holding  some  as 
principal  case. 

Circumstances  under  which  release  was  executed  considered  and  held  to 
show  release  was  executed  under  duress. 

Cited  in  Stebbins  v.  Niles,  25  Miss.  350,  holding-  instrument  obtained 
through  oppression  by  legal  process  will  be  set  aside. 

Miscellaneous.  Cited  in  Swift  v.  Williams,  68  Md.  257,  11  Atl.  842,  to 
point  that  a  trustee  cannot  dispose  of  funds  without  sanction  of  court. 

16  Pet.  281-290,  10  L.  Ed.  065,  ABMSTBONa  ▼.  TBEASUBEB  OF  ATHENS 
COUNTY. . 

On  error  from  State  court,  Supreme  Court,  before  <>y^«nniTig  merits,  will 
determine  whether  it  has  Jurisdiction  although  no  argument  on  that  question 
was  presented. 

Cited  in  Darden  v.  Lines,  2  Fla.  577,  holding  Supreme  Court  had  no 
jurisdiction  on  appeal  from  decree  pro  forma  entered- by  consent. 

To  give  Supreme  Court  Jurisdiction  under  the  twenty-fifth  section  of  Judi- 
ciary act,  it  must  appear  on  record  itself  to  he  one  of  cases  enumerated  in  that 
iBectlon;  and  nothing  out  of  record  certified  can  be  taken  into  consideration. 
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Approved  in  Home  for  Incurables  v.  City  of  New  York,  187  U.  S.  158, 
47  L.  Ed.  119,  23  Sup.  Ct.  86,  following  rule ;  Gulf  etc.  R.  R.  Co.  v.  Hewes, 
183  U.  S.  69,  46  L.  Ed.  88,  22  Sup.  Ct.  27,  holding  certificate  of  State  chief 
jastiee  may  be  resorted  to  to  show  that  Federal  question,  otherwise  ac- 
tually raised  in  record,  was  passed  upon  by  the  court ;  Nauer  v.  Thomas,  13 
Allen,  577,  Hamilton  v.  Kneeland,  1  Nev.  63,  Kaukauna  v.  Green  Bay  etc. 
Canal,  142  U.  S.  269,  85  L.  Ed.  1009,  12  Sup.  Ct.  176,  and  Christ  Church 
V.  County  of  Philadelphia,  20  How.  28,  15  L.  Ed.  803,  all  holding  it  must 
appear  by  express  averment  or  necessary  intendment  that  Federal  question 
was  involved ;  Murray  v.  Charleston,  96  U.  S.  442,  24  L.  Ed.  762,  holding 
jurisdiction  not  defeated  because  record  does  not  directly  show  Federal 
question;  Great  Western  Tel.  Co.  v.  Purdy,  162  U.  S.  335,  40  L.  Ed.  990, 
16  Sup.  Ct.  812,  holding  the  court  must  judge  for  itself  of  nature  and  effect 
of  order;  Walker  v.  Villavaso,  6  Wall.  128,  18  L.  Ed.  854,  holding  noth- 
ing outside  of  record  certified  can  be  taken  into  consideration ;  Weatherby 
v.  Bowie,  131  U.  S.  ccxv,  App.,  25  L.  Ed.  607,  holding  opinion  of  Supremo 
Court  of  Louisiana  may  be  looked  into ;  Moore  v.  Mississippi,  21  Wall.  638, 
22  L.  Ed.  654,  holding  court  would  not  go  outside  of  the  record,  to  the 
opinion  or  elsewhere;  Crossley  v.  City  of  New  Orleans,  108  U.  S.  -105,  27 
L.  Ed.  667,  2  Sup.  Ct.  300,  holding  opinion  as  presented  in  record  may  be 
examined;  Lawler  v.  Walker,  14  How.  155,  14  L.  Ed.  367,  holding  there 
was  no  jurisdiction  where  State  court  certified  validity  of  statutes  in- 
volved without  naming  them;  Snell  v.  Dwight,  121  Mass.  349,  holding  an 
amendment  so  as  to  confer  jurisdiction  would  not  be  ordered  six  months 
after  judgment. 

Distinguished  in  Oxley  Stave  Co.  v.  Butler  County,  166  U.  S.  659,  41 
L.  Ed.  1158,  17  Sup.  Ct.  713,  holding  judgment  den3dng  right  cannot  bo 
reviewed  unless  record  show  such  right  was  specially  set  up. 

Record  for  showing  Federal  Supreme  Court's  jurisdiction  to  review 
State  court's  decision.    Note,  63  L.  B.  A.  331,  333. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  63  L.  R.  A.  471,  474,  477,  478. 

Modes  In  wlilcli  the  Supreme  Court  jurisdiction  must  appear. 
Cited  in  Neilson  v.  Lagow,  12  How.  109,  18  L.  Ed.  914,  holding  it  must 
appear  court  passed  on  questions  described  in  judiciary  act;  Darden  v. 
Lines,  2  Fla.  587,  holding  no  jurisdiction  on  appeal  from  decree  pro  forma 
entered  by  consent. 

Supreme  Court  has  JuxiBdiction  on  writ  of  error  from  State  court  where 
presiding  Judge  certified  on  record  that  validity  of  statute  of  State  was  drawn 
in  question  on  ground  that  it  was  repugnant  to  Federal  Constitution,  and  deci- 
sion was  in  favor  of  statute. 

Approved  in  State  v.  Smith,  177  Mo.  95,  75  S.  W.  632,  holding  where  in 
suit  on  special  tax  bill  defendants  are  not  entitled  to  make  any  defense  at 
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all  if  a  certain  provision  of  city  charter  is  constitutional,  api>eal  from  judg- 
ment for  plaintiff  is  to  Supreme  Court;  Curran  v.  Arkansas,  15  How.  321, 
14  L.  Ed.  718,  and  Bridge  Proprietors  v.  Hoboken  etc.  Co.,  1  Wall.  143,  17 
L.  Ed.  676,  both  holding  decision  affirming  validity  of  statute  claimed  to 
be  against  Federal  Constitution  was  reviewable;  Bell  v.  Heame,  19  How. 
263,  15  L.  Ed.  618,  holding  that  where  State  court  decided  against  patent, 
Supreme  Court  had  jurisdiction;  Murdock  v.  Memphis,  20  Wall.  628,  22 
L.  Ed.  441,  holding,  if  plaintiff  raised  questions  presented  in  judiciaiy  act 
and  court  ruled  against  him,  jurisdiction  attached;  Doe  v.  Eslava,  9  How. 
444,  13  L.  Ed.  209,  holding  Supreme  Court  is  confined  to  what  has  been 
decided  against  judiciaiy  act;  Kennedy  v.  Hunt,  7  How.  594,  12  L.  Ed. 
838,  holding  decision  of  State,  construing  perfected  Spanish  title,  cannot 
be  reviewed ;  Grand  Gulf  R.  R.  etc.  Co.  v.  Marshall,  12  How.  167, 13  L.  Ed. 
939,  holding  there  was  no  jurisdiction  when  decision  turned  on  construc- 
tion, and  not  validity,  of  State  law ;  Smith  v.  Hunter,  7  How.  743, 12  L.  Ed. 
896,  holding  decision  dismissing  biir  alleging  tax  was  contraiy  to  State 
law  exempting  property  could  not  be  reviewed;  Lownsdale  v.  Parrish,  21 
How.  294,  16  la.  Ed.  81,  holding  no  jurisdiction  ovef  controversy  arising 
before  Congress  passed  any  statute  over  lands  in  Oregon;  Hurley  v.  Street, 
14  Wall.  86,  20  L.  Ed.  787,  dismissing  appeal,  as  it  did  not  appear  on 
record  there  was  any  Federal  question;  dissenting  opinion  in  Mobile  v. 
Hallett,  16  Pet.  264,  10  L.  Ed.  959,  majority  holding  decision  against  title 
claimed  under  statute  of  Congress  is  reviewable ;  dissenting  opinion  in  Gill 
V.  Oliver,  11  How.  549,  13  L.  Ed.  808,  majority  holding  judgment  deter- 
mining what  claimant  was  entitled  to  money  under  treaty  was  not  re- 
viewable. 

Where  university's  lands  were  by  statute  exempted  ftom  taxation,  later 
statute  taxing  them  in  hands  of  purchasers  to  whom  uniyerslty  was  authorized 
to  sell  them,  is  not  unconstitutlonaL 

Approved  in  Schock  v.  Sweet,  45  Okl.  60,  65, 145  Pac.  391,  392,  and  Allen 
V.  Trimmer,  45  Okl.  97,  144  Pac.  800,  holding  where  land  granted  under 
particular  act,  tax  emption  under  prior  act  could  not  be  upheld;  Lord  v. 
Litchfield,  36  Conn.  129,  4  Am.  Bep.  47,  holding  statute  exempting  prop- 
erty of  eleemosynary  institutions  was  not  a  contract;  Debolt  v.  Ohio  Life 
Ins.  etc.  Co.,  1  Ohio  St.  589,  holding  there  was  no  constitutional  power  to 
surrender  right  of  taxation;  Miami  County  v.  Brackenridge,  12  Kan.  122, 
holding  exemption  based  upon  use  ceases  when  use  ceases. 

Distinguished  in  Planters'  Bank  v.  Sharp,  6  How.  331,  12  L.  Ed.  460, 
holding  act  taking  away  right  to  transfer  notes  as  conferred  by  charter  of 
bank  is  void. 

Miscellaneous.  Cited  in  Carroll  v.  Perry,  4  McLean,  26,  Fed.  Cas.  2466, 
to  point  that  equity  will  in  many  cases  exercise  concurrent  jurisdiction 
with  law. 
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16  Pet  291-302,  10  L.  Ed.  96S,  UNITED  STATES  v.  EIiIASON. 
Wtlt  of  error  yrtU  lie  to  a  decision  on  an  agreed  case. 
Approved  in  United  States  v.  Cleage,  161  Fed.  87,  88  C.  C.  A.  249,  and 
American  Security  &  Trust  Co.  v.  Walker,  23  App.  D.  C.  584,  both  follow- 
ing rule;  United  States  v.  Carr,  61  Fed.  804,  holding  stipulation  admitting 
certain  facts  where  there  is  nothing  to  show  that  the  cause  was  submitted 
to  the  court  on  the  facts  therein  is  not  an  agreed  case;  A.  A.  Doolittle 
&  Co.  V.  Porter,  145  Iowa,  389,  124  N.  W.  181,  holding  questions  of  law 
arising  on  special  finding  reviewable  on  writ  of  error;  Henderson's  Dis- 
tilled Spirits,  14  Wall.  53,  20  L.  Ed.  815,  holding  parties  may  waive  jury 
and  stipulate  as  to  the  facts  independent  of  legislation ;  Burr  v.  Des  Moines 
etc.  Nav.  Co.,  1  Wall.  102, 103,  17  L.  Ed.  562,  563,  and  Pomeroy  v.  Bank  of 
Indiana,  1  Wall.  602,  17  L.  Ed.  642,  both  holding  facts,  and  facts  only, 
are  to  be  state'd;  Keller  v.  State,  12  Md.  327,  71  Am.  Dec.  598,  holding 
agreed  statements  serve  same  purpose  and  governed  by  same  principles  as 
special  verdict;  Derby  v.  Jacques,  1  Cliff.  433,  Fed.  Cas.  3817,  citing  au- 
thorities and  holding  agreed  statement  may  be  foundation  of  judgment 
which  will  bar;  Murray  v.  Lovejoy,  2  Cliff.  202,  Fed.  Cas.  9963,  Stimpson 
v.  Baltimore  etc.  R.  R.  Co.,  10  How.  346,  13  L.  Ed.  449,  Suydam  v.  William- 
son, 20  How.  434,  15  L.  Ed.  980,  and  Supervisors  of  Wayne  Co.  v.  Eenni- 
colt,  103  U.  S.  556,  26  L.  Ed.  487,  all  holding  a  case  may  be  brought  before 
Supreme  Court  on  agreed  statement;  New  Orleans  R.  R.  Co.  v.  Morgan, 
10  Wall.  261,  19  L.  Ed.  893,  stating  how  error  must  appear  or  bo  shown; 
Robinson  v.  Matthews,  16  Fla.  320,  holding  bill  of  exceptions  must  be 
signed  by  judge;  Bond  v.  Dustin,  112  U.  S.  607,  28  L.  Ed.  836,  5  Sup.  Ct. 
298,  holding  the  record  before  it  did  not  show  a  stipulation  waiving  jury. 

Power  of  EzecutlTe  to  estabUflli  rules  and  regulations  for  tbe  goTemment 
of  the  anny  Is  undoubted. 

Approved  in  United  States  v.  Hardison,  135  Fed.  422,  oath  taken  by 
distiller's  surety  with  reference  to  his  qualifications,  before  deputy  col- 
lector, was  an  oath  taken  in  case  in  which  law  of  United  States  author- 
izes oath  to  be  administered,  within  Rev.  Stats.,  §  5392,  defining  perjury ; 
Peters  v.  United  States,  2  Okl.  123,  33  Pac.  1033,  false  swearing  before 
register  of  land  office  in  contest  is  punishable  as  perjury  under  Rev.  Stats., 
§  5392 ;  Nye  v.  Daniels,  75  Vt.  85,  53  Atl.  151,  holding  under  Postal  Laws 
and  Regulations,  1893,  §  462,  prohibiting  postmasters  from  furnishing  in- 
formation regarding  registered  mail  on  penalty  of  removal,  postmaster 
cannot  be  compelled  to  testify  whether  plaintiff  sent  registered  letter 
through  his  office  at  certain  time;  Matter  of  Spangler,  11  Mich.  323,  hold- 
ing President  as  supreme  executive  and  commander-in-chief  has  all  need- 
ful authority;  Kurtz  v.  Moffitt,  115  U.  S.  503,  29  L.  Ed.  462,  6  Sup.  Ct. 
154,  holding  regulations  derive  force  from  power  of  President,  and  are 
binding  upon  all. 
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Secretary  of  War  is  ^giilar  constitatloiial  organ  of  President  for  adminis- 
tration of  military  estaliUSliment,  and  rules  and  orders  promulgated  tbroagli 
liim  are  binding. 

Approved  in  De  Amaud  v.  Ainsworth^  24  App.  D.  C.  180,  5  L.  R.  A. 
(N.  S.)  163,  following  rule;  Stegall  v.  Thurman,  175  Fed.  820,  holding 
regulations  of  Secretary  of  Treasury  as  tp  internal  revenue  had  force  of 
law;  United  States  v.  Michael,  153  Fed.  610,  holding  sale  of  military 
clothing  issued  to  soldier  contrary  to  regulations  of  Secretary  of  War  was 
offense  against  military  law;  In  re  Brodie,  128  Fed.  668,  670,  holding  Sec- 
retary of  War  could  by  Court-martial  Manual  1895,  modify  Army  R^u- 
lations,  par.  940,  relative  to  imprisonment  in  penitentiary;  In  re  Fair,  100 
Fed.  163,  holding  order  given  by  military  officer  to  his  private  is  full  pro- 
tection in  criminal  prosecutions  unless  illegality  of  order  clearly  appears; 
Southern  Ry.  Co.  v.  Melton,  133  Ga.  290,  65  S.  E.  670,  holding  rule  of 
railroad  commission  as  to  furnishing  cars  was  within  their  jurisdiction; 
dissenting  opinion  in  Motherwell  v.  United  States,  107  Fed.  452,  arguendo ; 
Matter  of  Spangler,  11  Mich.  322,  holding  action  of  Secretary  of  War  is 
action  of  President;  United  States  v.  Ormsbee,  74  Fed.  209,  210,  holding 
regulations  of  Secretary  of  War  for  use  of  canals  have  force  of  law; 
United  States  v.  Jones,  26  Fed.  Cas.  651,  holding  order  of  Secretary  of 
Navy  is  order  of  President;  United  States  v.  Freeman,  1  Wood.  &  M.  51, 
Fed.  Cas.  15,163,  holding  order  by  Navy  Department  is  presumed  issued 
by  President;  United  States  v.  Badeau,  31  Fed.  699,  holding  construction 
by  State  department  of  regulations  issued  by  consuls  was  binding;  The 
British  Prisoners,  1  Wood.  &  M.  75,  Fed.  Cas.  12,734,  holding  order  to  sur- 
render prisoner  to  Great  Britain  may  be  made  by  Secretary  of  State; 
In  re  Neagle,  14  Sawy.  272^  39  Fed.  860,  5  L.  R.  A.  93,  holding  act^of 
attorney  general  directing  marshal  to  protect  judge  was  act  of  President; 
The  Confiscation  Cases,  20  Wall.  109,  22  L.  Ed.  324,  holding  direction  by 
attorney  general  to  seize  property  was  direction  by  President;  In  re 
Hirsch,  74  Fed.  931,  holding  regulations  by  head  of  department  under 
statute  have  force  of  law;  In  re  Huttman,  70  Fed.  702,  holding  approved 
regulations  by  commissioner  of  internal  revenue  have  force  of  statutes; 
Hickey  v.  Huse,  56  Me.  495,  holding  assistant  provost  marshals  entitled  to 
same  protection  as  provost  marshals;  Peters  v.  United  States,  2  Okl.  123, 
33  Pac.  1033,  and  Monette  v.  Cratt,  7  Minn.  247,  both  holding  instruc- 
tions or  rules  of  commissioner  of  general  land  office  have  force  of  law. 

Distinguished  in  Runkle  v.  United  States,  122  U.  S.  557,  30  L.  Ed.  1171, 
7  Sup.  Ct.  1147,  holding  on  court-martials  President's  approval  must  show 
bis  own  judgment. 

Miscellaneous.  Cited  in  In  re  Comingore,  96  Fed.  562,  holding  State 
cannot  compel  internal  revenue  collector  to  make  or  certify  reports  on  file 
in  his  office;  Barreda  v.  Silsbee,  21  How.  167,  16  L.  Ed.  93,  to  point  that 
the  Supreme  Court  would  not  re-examine  facts. 
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16  Pet.  303-314,  10  L.  Ed.  973,  AMIS  ▼.  SMITH: 

If  contract  1b  Joint  and  several  and  defendants  sever  In  their  pleas,  simple 
(Uflcontinnance  as  to  one  does  not  amount  to  retraxit  or  work  bar. 

Distinguished  in  Sillivant  v.  Reardon,  5  Ark.  152,  holding  discontinu- 
ance as  to  one  was  discontinuance  as  to  all. 

In  action  against  partners,  where  all  defendants  Join,  except  one  who 
pleads  separately,  plaintiff  may  discontinue  as  against  partner  pleading  sepa- 
rately. 

Cited  in  Hawes  v.  Marchant,  1  Curt.  147,  Fed.  Cas.  6240,  holding  plain- 
tiff may  discontinue  as  against  one  surety;  Griffin  v.  Reynolds,  17  How. 
612,  15  L.  Ed.  231,  holding  objection  of  misjoinder  may  be  obviated  by 
nolle  prosequi. 

No  error  can  be  assigned  in  the  Supreme  Court  because  of  defects  or  ille- 
gality of  the  final  process. 

Approved  in  King  v.  Davis,  137  Fed.  233,  where  petitioner  applying  to 
vacate  judgment  in  ejectment,  not  party  to  action,  is  in  possession,  and 
would  be  illegally  disturbed  by  execution  of  writ  of  possession,  she  is  enti- 
tled to  order  directing  marshal,  in  executing  writ,  to  leave  her  possession 
undisturbed;  Loeber  v.  Schroeder,  76  Md.  352,  and  The  Elmira,  16  Fed. 
135,  both  holding  order  denying  motion  to  quash  executions  was  not 
appealable. 

Interest  upon  a  Judgment  which  is  secured  by  positive  law  Is  as  much  a 
part  of  the  Judgment  as  if  expressed  in  it. 

Approved  in  McNeill  v.  Duriiam  etc.  R.  Co.,  138  N.  C.  4,  50  S.  E.  459, 
under  Code,  §  530,  judgment  bears  interest  though  it  contains  no  provi- 
sion to  that  effect;  Nevada  Co.  v.  Hicks,  50  Ark.  421,  8  S.  W.  182,  hold- 
ing decree  against  county  bore  interest,  although  not  provided;  Gordon  v. 
Third  Nat.  Bank,  56  Fed.  796,  13  U.  S.  App.  554,  holding  it  is  erroneous 
on  affirmance  to  compute  interest  to  date  and  enter  judgment  for  full 
amount;  Moran  v.  Hagerman,  69  Fed.  429,  quashing  execution  on  judg- 
ment, including  interest  where  State  practice  did  not  allow  it;  dissenting 
dpinion  in  Morley  v.  Lake  Shore  Ry.  Co.,  146  U.  S.  175,  36  L.  Ed.  931,  13 
Sup.  Ct.  59,  majority  holding  statute  reducing  interest  is  not  void  when 
retroactive. 

Questions  of  State  law  as  to  whiclr  State  court  decisions  must  be  fol- 
lowed in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  891,  435. 

The  process  act  of  1828  adopted  the  forthcoming  bond  in  Mississippi  as 
part  of  the  final  process  of  that  State. 

Approved  in  United  States  v.  Murphy,  82  Fed.  901,  holding  word  "pro- 
cess" included  all  means  provided  for  compelling  appearance;  Duncan  v. 
Darst,  1  How.  306,  11  L.  Bd.  141,  construing  terms  "modrs  of  process,"  in 
act  of  1789,  and  "proceedings  upon  executions  and  other  final  process," 
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in  act  of  1828;  Gwin  v.  Breedlove,  2  How.  36,  11  L.  Ed.  170,  holding  pen- 
alty prescribed  in  statnte  to  enforce  performance  was  not  adopted;  Rogers 
V.  McKenzie,  1  Heisk.  517,  holding  exemption  laws  were  not  embraced 
unless  passed  prior;  Byrd  v.  Badger,  McAlI.  445,  Fed.  Cas.  2266,  holding 
process  act  of  1828  only  extends  to  all  ministerial  acts  of  sheriff;  Pollard 
V.  Cocke,  19  Ala.  197,  holding  State  law  as  to  place  of  sales  by  sheriffs 
governed  marshals;  Gorham  v.  Wing,  10  Mich.  497,  holding  act  of  1828 
applies  to  redemptions;  Duncan  v.  Darst,  1  How.  310,  11  L.  Ed.  143,  hold- 
ing State  laws  prescribing  modes  of  discharge  have  been  adopted  by  acts 
of  Congress;  Moan  v.  Wilmarth,  3  Wood.  &  M.  402,  Fed.  Cas.  9686,  hold- 
ing private  debtors  are  imprisoned  or  not  according  to  State  law;  Lock- 
hurst  V.  West,  7  Met.  237,  holding  statute  giving  directions  to  State  offi- 
cers is  not  adopted;  United  States  v.  Tetlow,  2  Low.  166,  Fed.  Cas.  16,456, 
iioiding  State  and  Federal  laws  to  be  cumulative. 

Forthcoming  bond  does  not  possess  the  attributes  of  a  Judgment. 

Cited  in  Biscoe  v.  Sandefur,  14  Ark.  583,  holding  execution  issued  on 
forthcoming  bond  as  upon  judgments;  Whiting  v.  Beebe,  12  Ark.  548,  cit- 
ing authorities  and  holding  forthcoming  bond  taken  and  forfeited  dis- 
charges levy  and  satisfies  judgment. 

State  decisions  regulating  practice  of  courts  and  determining  what  shall 
be  Judgment  and  its  legal  effect  are  ndt  binding  on  Supreme  Court  of  United 
States. 

Cited  in  Brooklyn  etc.  R.  R.  Co.  v.  National  Bank  of  the  Republic,  102 
U.  S.  56,  26  L.  Ed.  76,  holding  State  decisions  on  general  commercial  law 
did  not  control;  Hambly  v.  Bancroft,  83  Fed.  447,  and  Bancroft  v.  Ham- 
bly,  94  Fed.  979,  holding  decisions  construing  contract  are  not  followed. 

It  is  duty  of  Supreme  Court  by  their  decisions  to  preserve  supremacy  of 
laws  of  United  States,  which  they  cannot  do  without  disregarding  all  State 
laws  and  State  decisions  which  conflict  with  laws  of  United  States. 

Cited  in  Byrd  v.  Badger,  McAll.  446,  Fed.  Cas.  2266,  holding  State  stat- 
ute confounding  distinction  between  legal  and  equitable  remedies  would 
not  be  adopted. 

No  rule  made  by  district  judge  will  be  recognized  as  binding  except  those 
made  by  District  Courts  exercising  Circuit  Court  powers. 

Approved  in  United  States  v.  Miller,  187  Fed.  372,  holding  district  judge 
presiding  in  Circuit  Court  could  appoint  grand  jury  commissioners ;  Harris 
V.  Hardeman,  14  How.  345,  14  L.  Ed.  449,  where  rule  regarding  process 
adopted  by  District  Court  was  referred  to  but  not  passed  upon. 

Denied  in  United  States  v.  Hanson,  28  Fed.  75,  holding  rule  to  be 
changed  by  the  act  of  June  30,  1879. 

State  statute  taking  away  right  to  writ  of  error  in  case  of  forthcoming 
bond  forfeited  can  have  no  influence  in  regulating  writs  of  error  to  Circuit 
Court  of  United  States,  and  rule  adopting  statute  as  rule  of  practice  is  void. 
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Cited  in  McCracken  ▼.  Hayward,  2  How.  616,  11  L.  Ed.  400,  holding  no 
State  law  can  be  adopted  conflicting  with  act  of  Congress. 

No  wilt  of  eiTor  lies  on  a  refusal  to  qnaali  a  forthcoming  bond. 
Cited  in  Loeber  v.  Schroeder,  149  U.  S.  585,  87  L.  Ed.  859,  13  Sup.  Ct. 
936,  holding  error  would  not  lie  to  order  of  State  court  refusing  to  quash 
fieri  facias ;  United  States  v.  Abatoir  Place,  106  U.  S.  162,  27  L.  Ed.  129. 
1  Sup.  Ct.  171,  holding  denial  of  certificate  of  reasonable  cause  of  seizure 
was  not  reviewable. 

Miscellaneous.  Cited  in  Monumental  Brewing  Co.  v.  Larrimore,  109 
Md.  688,  72  Atl.  599,  to  point  that  "proceedings"  in  action  at  law  consist 
of  acts  done  and  steps  taken  as  parts  of  suit  during  its  progress. 

16  Pet.  315^16,  10  L.  Ed.  977,  aiBSOK  ▼.  OHEW. 

Circuit  Courts  cannot  take  cognizance  of  suit  to  recover  on  note  or  other 
chose  In  action  in  favor  of  assignee  unless  such  suit  might  have  been  prose- 
cnted  In  such  court  if  no  assignment  had  been  made,  except  in  cases  of  foreign 
bills  of  exchange. 

Approved  in  Utah-Nevada  Co.  v.  De  Lemar,  133  Fed.  122,  66  C.  C.  A. 
179,  Federal  court  has  no  jurisdiction  over  suit  by  assignee  of  oral  con- 
tract to  recover  money  due  thereon  unless  record  shows  it  could  have  been 
maintained  in  such  court  by  assignor;  Portage  City  Water  Co.  v.  City  of 
Portage,  102  Fed.  771,  holding  Federal  courts  have  jurisdiction  of  suit  by 
assignee  of  chose  in  action  having  diverse  citizenship  if  it  had  jurisdiction 
over  original  parties;  Parker  v.  Ormsby,  141  U.  S.  85,  85  L.  Ed.  656,  11 
Sup.  Ct.  913,  Morgan  v.  Gay,  19  Wall.  83,  22  L.  Ed.  100,  and  Dromgoole 
v.  Fanners  etc.  Bank,  2  How.  244,  11  L.  Ed.  253,  all  reaffirming  rule; 
United  States  Nat.  Bank  v.  McKair,  56  Fed.  327,  holding  same  to  be  true 
under  judiciary  act  of  1887,  as  corrected  by  act  of  1888 ;  Codman  v.  Ver- 
mont etc.  B.  B.  Co.,  17  Blatchf.  2,  Fed.  Cas.  2936,  holding  rule  does  noti 
apply  where  suit  was  against  indorser,  indorsement  being  filled  and  note* 
made  payable  to  bearer  before  put  in  circulation ;  Hill  v.  Winne,  1  Biss. 
277,  Fed.  Cas.  6503,  holding  Federal  courts  have  no  jurisdiction  of  fore- 
closure by  assignee  where  contractors  are  citizens  of  same  State;  Clarke 
V.  Janesville,  1  Biss.  101,  Fed.  Cas.  2854,  holding  bond  by  city  to  railroad 
in  same  State  cannot  be. sued  in  Federal  court  by  assignee;  dissenting 
opinion  in  Marshall  v.  Baltimore  etc.  R.  R.  Co.^  16  How.  341,  14  L.  Ed. 
964,  majority  holding  citizen  of  Virginia  may  sue  Baltimore  &  Ohio  flail* 
road  in  Circuit  Court. 

Limited  in  Farr  v.  Hobe-Peters  Land  Co.,  188  Fed.  16,  110  C.  C.  A.  160, 
holding  role  did  not  extend  to  intermediate  assignees,  and  suit  could  be 
maintained  on  showing  original  holder  as  well  as  plaintiff  could  have 
sued  in  that  court. 

Distinguished  in  Towne  v.  Smith,  1  Wood.  &  M.  119,  Fed.  Cas.  14,115, 
holding  where  note  passes  by  delivery.  Federal  courts  have  jurisdiction  of 
action  by  holder  resident  of  another  State;  Phillips  v.  Preston,  5  How. 
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291,  12  L.  Ed.  157,  holding  on  suit  between  Endorsers  it  was  no  objection 
that  second  indorsee  and  defendant  were  citizens  of  same  State. 


16  Pet.  317-318,  10  L.  Ed.  978,  B£ADSTBEET  v.  POTTEE. 

Supreme  Court  cannot  give  any  opinion  upon  points  not  properly  before  it 

Cited  in  Dorbert  v.  State,  68  Md.  211,  11  Atl.  708,  holding  if  record  does 
not  disclose  facts,  ruling  is  presumed  correct ;  Strain  v.  Gourdin,  2  Woods, 
382,  Fed.  Cas.  13,521,  holding  exceptiona  first  taken  four  days  after  ver- 
dict will  not  be  considered ;  Frisbee  v.  Timanus,  12  Fla.  643,  citing  authori- 
ties and  holding  judgment  will  not  be  reversed  unless  error  clearly  appears. 

Proper  function  of  court  in  writ  of  error  is  to  pass  its  judgment  upon 
points  excepted  to  in  opinion  of  court  below  and  not  to  decide  law  of  case  in 
anticipation  of  its  trial  in  court  below. 

Cited  in  Gray  v.  Belden,  3  Fla.  114,  arguendo. 

In  all  c^ses  of  reversals  of  Judgment  or  decree  in  Supreme  Court,  except 
wbere  reversal  shall  be  for  want  of  Jurisdiction,  costs  are  allowed  for  plaintiff 
in  error  or  appellant,  as  case  may  be,  unless  otherwise  ordered  by  court. 

Cited  in  State  v.  Thompson,  81  Mo.  167,  holding  where  appeal  was  dis- 
missed, costs  could  be  rendered  against  appellant;  Homthall  v.  The  Col- 
lector, 9  Wall.  567,  19  L.  Ed.  562,  holding  .that  where  Circuit  Court  dis- 
misses bill,  costs  not  allowed. 

Miscellaneous.  Cited  in  New  Orleans  etc.  Co.  v.  Recorder,  27  La.  Ann. 
293,  on  the  point  that  assignee  of  note  could  not  sue  in  Federal  court  where 
assignor  could  not. 

16  Pet.  319-326,  10  Ik  Ed.  979,  ROACH  V.  HUUNaa 

Objections  not  taken  at  usual  stage  of  proceedings,  nor  prominently  prfr* 
sented  on  face  of  record,  should  be  entertained  only  in  obedience  to  strictest 
requirements  of  law. 

Cited  in  Murry  v.  Burris,  6  Dak.  Ter.  180,  42  N.  W.  29,  holding  ques- 
tions not  mere  irregularities  and  questions  of  jurisdiction  may  be  first 
heard -on  appeal;  Barth  v.  Clise,  12  Wall.  403,  20  L.  Ed.  394,  holding  incur- 
able defect  should  be  noticed;  Garland  v.  Davis,  4  How.  143,  11  L.  Ed. 
913,  holding  material  defect  in  pleadings  and  verdict  may  be  noticed; 
Schlencker  v.  Risley,  3  Scam.  488,  38  Am.  Dec.  105,  holding  technical  de- 
fects in  verdict  could  not  be  first  urged  on  appeal;  State  Bank  v.  Batty, 
4  Scam.  202,  holding  objection  to  form  of  verdict  could  not  be  first  taken 
on  appeal;  Schlencker  v.  Risley,  3  Scam.  487,  38  Am.  Dec.  104,  holding 
such  an  informality  was  not  ground  of  reversal;  Gautier  v.  Franklin,  1 
Tex.  738,  holding  decisions  must  conform  to  the  laws  whether  presented 
by  counsel  in  primary  or  appellate  courts  or  becoming  manifest  otherwise 
to  court. 

Thirty-second  section  of  act  to  establish  courts  providing  that  proceedings 
should  not  abate  or  be  quasbed  for  any  defects  or  want  of  form  is  sufficiently 
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compT«lieiifllT6  to  embrace  eyery  concelTable  step  to  be  taken  in  a  cause  ftom 
emanation  of  writ  down  to  Jndgment. 

Approved  in  Tyler  v.  Mutual  District  Messenger  Co.,  13  App.  D.  C.  268, 
holding  power  to  amend  should  be  liberally  construed;  Parks  v.  Turner, 
12  How.-  46,  IS  L.  Ed.  887,  holding  this  section  to  be  broad  enough  to  in- 
clude verdicts ;  McKean  v.  Cutler,  48  N.  H.  376,  holding  verdicts  may  be 
amended;  Paige  v.  Boring,  1  Holmes,  278,  Fed.  Cas.  10,672,  holding' court 
may  amend  verdict  and  give  judgment  according  to  right;  Chaffee  v. 
Pease,  10  Allen,  538,  where  court  amended  verdict  by  inserting  nominal 
damages  and  rendering  judgment  on  it;  A  Quantity  of  Manufactured 
Tobacco,  5  Ben.  468,  Fed.  Cas.  16,106a,  holding  court  could  give  judgment 
as  right  appeared  regardless  of  form  of  verdict;  Garland  v.  Davis,  4  How. 
147,  11  L.  Ed.  914,  holding  where  declaration  sounds  in  tort  and  plea  is 
nonassumpsit,  defect  not  cured  by  verdict;  Morsell  v.  Hall,  13  How.  215, 
14  L.  Ed.  118,/  holding  omission  to  enter  formal  judgment  upon  plea  could 
not  be  assigned  as  error;  Townsend  v.  Jemison,  7  How.  722,  12  L.  Ed.  887, 
holding  omission  to  record  waiver  or  overruling  of  demurrer  no  ground 
of  reversal;  dissenting  opinion  in  Taylor  v.  Baker,  1  Fla.  261,  majority 
holding  party  complaining  must  show  either  refusal  to  act  on  pleading  or 
wrong  decision ;  Bowden  v.  Bumham,  59  Fed.  755,  19  U.  S.  App.  448,  hold- 
ing Federal  courts  may  allow  amendments  independent  of  statute;  Gar- 
land V.  Davis,  4  How.  154,  11  L.  Ed.  918,  on  point  as  to  power  of  court 
under  this  section  to  allow  amendment. 

In  trials  at  law,  wlille  decisions  as  to  weight  of  evidence  belong  ezcln- 
sively  to  Jury,,  whenever  instructions  upon  evidence  are  asked,  it  is  court's  duty 
to  Judge  of  relevancy  and  also,  to  some  extent,  of  certainty  of  evidence  pro^ 
posed. 

Cited  in  Holder  v.  State,  5  Ga.  446,  reviewing  instruction  in  murder 
trial  and  holding  it  erroneous  as  precluding  considering  manslaughter  or 
justifiable  homicide. 

Proper  subjects  of  instructions  and  when  judges  may  comment  upon 
evidence.    Note,  72  Ajn.  Dec.  541. 

Miscellaneous.  Cited  in  Selby  v.  Hutchinson,  4  Gilm.  328,  to  point 
that  person  must  seek  remedy  on  special  contract  alone  where  he  has  per- 
formed. 

16  Pet.  327-835,  10  Ju  Ed.  962,  FBESH  y.  GILSON. 

Liability  for  acts  of  others  may  be  created  either  by  direct  authority  for 
their  performance  or  ratiflcation  or  acquiescence. 

Cited  in  Whitaker  v.  Morrison,  1  Fla.  35,  44  Am.  Dec.  633,  holding  in- 
dorser  does  not  waive  notice  by  part  payment  as  agent  of  maker. 

Presumptiong  can  stand  only  while  they  are  compatible  with  conduct  of 
those  to  whom  it  may  be  sought  to  apply  them,  and  still  more  must  give  place 
where  in  conflict  with  clear,  distinct  and  convincing  proof. 
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Approved  in  Toledo  etc.  R.  Co.  v.  Howe,  191  Fed.  783,  112  C.  C.  A.  262, 
applying  rule  in  considering  evidence  in  personal  injury  case;  Moxie 
Nerve  Food  Co.  v.  Modox  Co.,  152  Fed.  500,  holding  presumption  of  truth 
of  representations  as  to  contents  of  patent  medicine  overcome  by  facts; 
Wabash  R.  Co.  v.  De  Tar,  141  Fed.  934,  applying  rule  in  action  for  dam- 
ages for  death  caused  by  collision  with  train  at  crossing;  Ragsdale  v. 
Southern  R.  R.  Co.,  121  Fed.  926,  upon  question  of  sili^ciency  of  evidence 
in  action  against  railroad  for  fire  caused  by  locomotive  sparks;  Hopkins 
V.  Heywood,  86  Vt.  490,  86  Atl.  306,  holding  where  title  of  seller  of  per- 
sonal property  was  referable  to  will,  possession  raised  no  presumption  of 
ownership ;  Hurley  v.  Watson,  68  Mich.  539,  36  N.  W.  730,  holding  pre- 
sumption of  familiarity  with  one's  own  books  may  be  overcome  by  evi- 
dence. 

When  the  exercise  of  care  will  be  presumed.  Note,  116  Am.  St.  Bep. 
121. 

Best  evidence  the  nature  of  the  case  admits  of  most  always  be  produced. 

Cited  in  Hepler  v.  State,  58  Wis.  53,  16  N.  W.  46,  holding  on  trial  for 
selling  liquor  without  license,  best  evidence  is  record  of  licenses. 

Wherever  rights  of  party  founded  upon  deed  are  dependent  upon  terms 
and  conditions  of  that  deed,  Instrument  thus  defining  and  creating  those  rights 
must  he  resorted  to  and  must  regulate  the  modes  by  which  they  are  to  be 
enforced  at  law. 

Cited  in  Saxton  v.  Texas  etc.  Ry.,  4  N.  M.  202  (383),  16  Pac.  853,  hold- 
ing assumpsit  will  lie  on  contract  under  private  seal  of  officer. 

Where  person  covenanting  to  perform  certain  work  failed  or  refused,  but 
afterward  upon  parol  engagement  of  covenantee,  or  by  his  acts,  amounting  In 
law  to  engagement,  has  gone  on  to  do  work,  he  may  recover  Its  value  in  as- 
sumpsit upon  quantum  meruit. 

Approved  in  Turner  v.  Egan,  116  Md.  40,  81  Atl.  879,  holding  where, 
after  installing  heating  plant,  defendant  accepted  it,  plaintiff  could  re- 
cover therefor,  though  work  not  done  according  to  contract;  Ridgeway  v. 
Toram,  2  Md.  Ch.  309,  holding  where  condition  precedent  is  not  performed 
and  parties  perform  other  parts,  assumpsit  will  lie. 

Identity  of  parties  and  issue  as  condition  to  admissibility  of  testi- 
mony given  in  former  proceeding  by  witness  who  has  become  dis- 
qualified or  inacciessible.    Note,  21  Ann.  Gas.  181, 

16  Pet.  33&-341,  10  li.  Ed.  985,  PBOX7T7  ▼.  BUGOLES. 

Where  patent  Is  for  combination,  unless  It  Is  proved  that  whole  combina- 
tion Is  substantially  used,  It  Is  not  violation  of  patent,  althoogh  one  or  more 
of  parts  may  be  used  In  combination  with  another. 

Approved  in  Loraine  Development  Co.  v.  General  Electric  Co.,  198  Fed. 
113,  holding  where  element  of  patent  was  unnecessary,  one  constructing 
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machine  without  such  element  was  not  infringer;  American  Steel  A  Wire 
Co.  V.  Denning  Wire  etc.  Co.,  176  Fed.  566,  holding  where  mechanism  of 
allied  infringement  operated  alternately  instead  of  continuously,  original 
patent  was  not  infringed;  Duncan  v.  Cincinnati  Butchers'  Supply  Co.,  171 
Fed.  665,  96  C.  C.  A.  400,  holding  patent  not  infringed  hy  device  including 
some  of  its  elements  with  elements  not  found  therein;  Central  Foundry 
Co.  V.  Coughlin,  141  Fed.  94,  holding  Coughlin  patent  No.  553,055,  for 
foundry  ladle,  not  infringed;  Brookfield  v.  Elmer  Glass  Works,  132  Fed. 
313,  holding  Kribs  patent  No.  542,565,  for  improvements  in  presses  for 
making  screw  insulators,  not  infringed  by  Duf&eld  patent  No.  723,589; 
Bullock  etc.  Co.  v.  Westinghouse  etc.  Co.,  129  Fed.  109,  63  C.  C.  A.  607, 
where  defendant  restrained  from  making,  using  or  selling  apparatus  em- 
bodying inventions  specified,  two  of  which  covered  mechanical  elements, 
one  element  of  each  being  motor  covered  by  method  of  third  patent,  he 
did  not  violate  injunction  by  making  and  selling  motor;  Dowagiac  Mfg. 
Co.  V.  Brennan,  118  Fed.  147,  holding  Hoyt  patent  No.  446,230  for  im- 
provement in  grsLin  drills  is  not  infringed  by  patent  No.  497,864;  Norton 
V.  Jensen,  90  Fed.  429,  holding  Jensen  patent  No.  443,445  for  capping  cans 
does  not  infringe  Norton  patent;  Lane  v.  Levi,  21  App.  D.  C.  175,  hold- 
ing patent  for  furniture  polish  not  infringed  by  compound  omitting  one 
of  described  comx>onents;  Many  v.  Sizer,  16  Fed.  Cas.  693,  and  Olcott  v. 
Hawkins,  18  Fed.  Cas.  640,  both  holding  combination  is  not  infringed  un- 
less whole  combination  was  substantially  violated;  Electric  Signal  Co.  v. 
Hall  Signal  Co.,  114  U.  S.  98,  29  L.  Ed.  99^  5  Sup.  Ct.  1076,  citing  authori- 
ties and  holding  combination  not  infringed  by  combination  with  different 
elements  performing  different  functions;  Storrs  v.  Howe,  4  Cliff.  389,  Fed. 
Cas.  13,495,  holding  equivalents  performing  same  functions  may  constitute 
infringement ;  Stimpson  v.  Baltimore  etc.  R.  R.  Co.,  10  How.  345,  IS  L.  Ed. 
448,  holding  combination  is  not  infringement  where  on  comparison  it 
proves  to  be  wholly  dissimilar;  Nicholson  Pavement  Co.  v.  Hatch,  4  Sawy. 
695,  Fed.  Gas.  10,251,  holding  combination  similar  in  appearance  is  not 
necessarily  infringement;  American  Nicholson  Pavement  Co.  v.  Elizabeth, 
1  Fed.  Cas.  711,  holding  there  are  cases  in  which  change  of  form  may 
destroy  combination;  McBride  v.  Kingman,  72  Fed.  914,  holding  combina- 
tion is  not  entitled  to  wide  range  of  equivalents ;  Rowell  v.  Lindsay,  113 
U.  S.  102,  28  L.  Ed.  907,  holding  combination  does  not  cover  each  part 
taken  separately;  Millner  v.  Schofield,  4  Hughes,  260,  Fed.  Cas.  9609a, 
holding  making  separate  materials  for  combination  is  not  infringement; 
Saxe  V.  Hammond,  1  Holmes,  459,  Fed.  Cas.  12,411,  holding  manufacture 
of  one  element  is  not  infringement;  American  Rock  Boring  Co.  v.  Suther- 
land Falls  Marble  Co.,  18  Blatchf.  149,  2  Fed.  354,  holding  combination 
of  new  elements  with  old,  secures  new  elements  by  themselves;  Blake  v. 
Smith,  3  Fed.  Cas.  606,  holding  that  if  bearings  are  part  of  invention,  it 
is  infringement  to  use  them,  separately ;  Hovey  v.  Stevens,  3  Wood.  &  M. 
32,  Fed.  Cas.  6746,  holding  that  what  is  new  in  combination  must  be  de- 
scribed; In  re  Bough  ton,  3  Fed.  Cas.  1000,  holding  there  may  be  combina- 
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tion  producing  certain  result,  although  no  parts  are  new;  Eames  v.  God- 
frey, 1  Wall.  79,  17  L.  Ed.  547;  Seymour  v.  Osborne,  11  Wall.  556,  20 
L.  Ed.  43,  Reedy  v.  Scott,  23  WkW.  367,  23  K  Ed.  Ill,  Dunbar  v.  Myers, 
94  U.  S.  202,  24  L.  Ed.  40,  FuUfer  v.  Yentzer,  94  U.  S.  297,  24  L.  Ed.  106. 
Bantz  V.  Frantz,  105  U.  S.  165,  Voss  v.  Fisher,  113  U.  S.  215,  28  L.  Ed. 
975,  5  Sup.  Ct.  512,  Sanford  v.  Merrimac  Hat  Co.,  4  Cliff.  407,  Fed.  Cas. 
12,313,  Craig  v.  Smith,  4  Dill.  352,  Fed.  Cas.  3339,  Waterbury  B.  Co.  v. 
Miller,  9  Blatchf.  97,  Fed.  Cas.  17,254,  Burdett  v.  Estey,  16  Blatchf.  109, 
Fed.  Cas.  2146,  Aiken  v.  Bemis,  3  Wood.  &  M.  353,  355,  Fed.  Cas.  109, 
Travers  v.  Palmer,  23  Fed.  512,  Cramer  v.  Fry,  68  Fed.  210,  Kennedy  v. 
Solar  R^f.  Co.,  69  Fed.  718,  Hale  v.  Stimpson,  11  Fed.  Cas.  188,  Huggins 
V.  Hubby,  12  Fed.  Cas.  828,  Smith  v.  Downing,  22  Fed.  Cas.  519,  Singer  v. 
Walmsley,  22  Fed.  Cas.  213,  Wells  v.  Jacques,  29  Fed.  Cas.  661,  and  Gage 
V.  Herring,  107  U.  S;  644,  27  L.  Ed.  603,  2  Sup.  Ct.  823,  all  holding  patent 
for  a  combination  is  not  infringed  by  using  less  than  all  the  elements; 
Gould  V.  Rees,  15  Wall.  194,  21  L.  Ed.  41,  Gill  v.  Wells,  22  Wall.  28,  31, 
22  L.  Ed.  711,  712,  McMurray  v.  Mallory,  111  U.  S.  103,  28  L.  Ed.  866, 
4  Sup.  Ct.  378,  Blake  v.  San  Francisco,  113  U.  S.  681,  28  L.  Ed.  1071,  5 
Sup.  Ct.  693,  Rowell  v.  Lindsay,  6  Fed.  293,  300,  10  Biss.  220,  228,  Cross 
V.  Livermore,  9  Fed.  608,  and  Crompton  v.  Belknap  Mills,  30  Fed.  Cas.  1067, 
all  holding  combination  is  not  infringed  by  combining  some  of  parts  with 
new  or  different  parts ;  dissenting  opinion  in  Stimpson  v.  Woodman,  10 
Wall.  126, 19  L.  Ed.  870,  majority  holding  change  involving  simply  mechan- 
ical skill  is  not  patentable;  in  dissenting  opinion  in  The  Com  Planter 
Patent,  23  Wall.  245,  23  L.  Ed.  177,  majority  holding  combination  was 
infringed  where  operation  and  effect  was  same ;  dissenting  opinion  in  Coch^ 
rane  v.  Deener,  94  U.  S.  792,  24  L.  Ed.  143,  majority  holding  machine 
having  same  purpose  and  effecting  it  substantially  in  same  manner,  was  in- 
fringement; Ex  parte  Larowe,  14  Fed.  Cas.  1160,  and  Ex  parte  Smith,  22 
Fed.  Cas.  371,  both  holding  one  combining  known  elements  is  an  inventor; 
Miller  v.  Eagle  Mfg.  Co.,  151  U.  S.  208,  88  L.  Ed.  131,  14  Sup.  Ct.  319, 
holding  specific  device  described  in  patent  could  not  be  used  in  combina- 
tion; Herring  v.  Nelson,  14  Blatchf.  303,  Fed.  Cas.  6424,  holding  patent 
for  combination  may  be  reissued  for  combination  of  fewer  elements ;  Hnber 
V.  Nelson  Mfg.  Co.,  148  U.  S.  291,  87  L.  Ed.  454,  13  Sup.  Ct.  6lO  (aflfinning 
38  Fed.  840),  holding  reissue  leaving  out  element  was  not  valid;  Washburn 
etc.  Mfg.  Co.  V.  Griesche,  5  McCrary,  249,  16  Fed.  671,  holding  assignee  of 
distinct  patents  has  no  greater  rights  than  his  assignors. 

Distinguished  in  Corrington  v.  Westinghouse  Air  Brake  Co.,  173  Fed. 
80,  holding  patent  infringed  by  use  of  same  element  though  for  additional 
purpose;  Valentine  v.  Marshall,  28  Fed.  Cas.  871,  holding  turning  point 
on  question  of  infringement  was  whether  defendant  used  substantially 
same  process;  Sharp  v.  Tifft,  18  Blatchf.  136,  2  Fed.  700,  holding  it  in- 
fringement to  use  any  new  parts  of  combination ;  Holly  v.  Vergennes  Mach. 
Co.,  18  Blatchf.  334,  4  Fed.  81,  holding  combination  including  new  parts 
protects  new  parts;  Mabie  v. Haskell,  2  Cliff.  511^  Fed.  Cas.  8653,  holding 
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that  where  patent  was  not  for  combination,  use  of  part  of  elements  was 
infringement;  Wallace  v.  Holmes,  9  Blatchf.  75,  Fed.  Cas.  17,100,  holding 
manufacturing  some  of  the  parts,  they  being  useless  without  residue,  is 
infringing;  Ex  parte  Allen,  1  Fed.  Cas.  436,  where  it  was  held  there  was 
anticipation  and  second  device  was  not  patentable. 

Bight  to  patent  for  new  combination  of  machines  or  processes.    Note, 
20  £.  B.  0.  158, 159. 

16  Pet.  S42-S66,  10  L.  Ed.  987,  WOOD  ▼.  UNITED  STATES. 

On  Ubel  for  forfeiture  of  goods  for  fraud  in  invoices,  original  grounds  of 
seizure  are  of  no  consequence  whether  they  were  well  founded  or  not,  if  in  fact 
the  goods  are  by  law  subject  to  forfeiture. 

Cited  in  Taylor  v.  United  States,  3  How.  206,  210,  11  L.  Ed.  563,  565, 
holding  it  immaterial  who  makes  seizure  and  whether  regular  or  causes 
assigned. 

To  establidi  fraud  in  inyoices,  evidence  of  other  fraudulent  invoices  is 
admissible. 

Cited  in  United  States  v.  Thirty-six  Barrels  of  High  Wines,  7  Blatchf. 
474,  Fed.  Cas.  16,469,  holding  evidence  of  false  returns  through  seven 
months  preceding  was  admissible;  United  States  v.  Three  Cases,  28  Fed. 
Cas.  110,  holding  representations  of  agent  through  series  of  importations 
are  admissible;  United  States  v.-  One  Hundred  and  Forty-six  Thousand 
Six  Hundred  and  Fifty  Clapboards,  4  Cliff.  304,  Fed.  Cas.  16,935,  and 
Buckley  v.  United  States,  4  How.  259,  11  L.  Ed.  965,  both  holding  other 
fraudulent  invoices  were  admissible^  Bloomer  v.  State,  48  Md.  529,  holding 
other  acts  of  nature  similar  to  the  one  charged  were  admissible. 

Upon  question  of  fraudulent  intent,  it  is  allowable  in  criminal  as  well  as ' 
In  dvil  cases  to  introduce  evidence  of  other  acts  and  doings  of  party  of  a 
kindred  character. 

Approved  in  Heike  v.  United  States,  227  U.  S.  145,  Ajin.  Cas.  19140,  128, 
57  L.  Ed.  455,  33  Sup.  Ct.  226,  holding  under  indictment  charging  con- 
spiracy to  commit  offense  against  United  States  evidence  of  similar  course 
of  conduct  going  on  long  before  date  of  alleged  conspiracy  was  admissible; 
Mitchell  V.  United  States,  229  Fed.  361,  holding  evidence  of  similar  acts 
provable  in  prosecution  under  food  and  drug  acts  for  misbranding;  Huff 
V.  United  States,  228  Fed.  893,  applying  rule  in  prosecution  for  conspiracy 
to  violate  law  against  peonage ;  Worden  v.  United  States,  204  Fed.  5,  122 
C.  C.  A.  315,  applying  rule  in  prosecution  for  making  false  entries  under 
timber  and  stone  act;  Prettyman  v.  United  States,  180  Fed.  36,  103  C.  C.  A. 
384,  and  Breese  v.  United  States,  203  Fed.  829,  122  C.  C.  A.  142,  both 
applying  rule  in  prosecution  for  embezzlement  and  misapplication  of  funds 
of  national  bank ;  Kettenbach  v.  United  States,  -202  Fed.  384,  120  C.  C.  A. 
505,  applying  rule  in  case  of  falsification  of  reports  of  national  bank  to 
controller;  Schultz  v.  United  States,  200  Fed.  236,  238,  118  C.  C.  A.  420, 
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applying  rule  in  prosecution  for  uttering  raised  silver  certificate;  Celt  v. 
United  States,  190  Fed.  307,  111  C.  C.  A.  205,  applying  rule  in  case  of 
using  mails  to  defraud;  Jones  v.  United  States,  162  Fed.  427,  89  C.  C.  A. 
303,  applying  rule  in  prosecution  for  obtaining  land  by  fraudulent  home- 
stead entries;  Thomas  v.  United  States,  156  Fed.  912,  17  L.  B.  A.  (N.  S.) 
720,  84  C.  C.  A.  477,  applying  rule  in  prosecution  for  receiving  rebates  on 
interstate  shipments;  Chitwood  v.  United  States,  153  Fed.  553,  11  Ann. 
Gas.  814,  82  C.  C.  A.  505,  applying  rule  in  prosecution  for  secreting  and 
embezzling  letters;  Van  Gesner  v.  United  States,  153  Fed.  56,  82  C.  C.  A. 
180,  applying  rule  in  prosecution  for  perjury  in  purchase  of  public  lands; 
Exchange  Bank  v.  Moss,  149  Fed.  342,  where  petition,  in  action  to  recover 
money  by  means  of  conspiracy  between  defendant  bank  and  others,  alleged 
conspiracy  extended  over  long  period  both  before  and  after  transaction  in 
suit,  evidence  of  other  acts  of  cashier  in  respect  to 'Similar  transaction  is 
admissible;  Dillard  v.  United  States,  141  Fed.  308,  admitting  evidence  of 
other  forged  Chinese  certificates  not  mentioned  in  indictment  but  shown 
to  be  in  defendant's  handwriting;  Olson  v.  United  States,  133  Fed.  854, 
67  C.  C.  A.  21,  under  indictment  charging  conspiracy  to  defraud  govern- 
ment of  government  lands  by  causing  illegal  .entry  of  a  tract  by  person 
named  for  benefit  of  defendants,  evidence  tending  to  show  defendants  in- 
duced others  to  enter  different  tracts  at  same  time  under  similar  circum- 
stances is  admissible ;  Bryan  v.  United  States,  133  Fed.  500,  66  C.  C.  A.  369, 
admitting  evidence  of  finding  molds  for  piaking  twenty-five-cent  pieces  in 
chest  used  jointly  by  defendant  and  another,  in  prosecution  for  utterine 
counterfeit  five-cent  pieces;  United  States  v.  Breese,  131  Fed.  924,  ad- 
mitting evidence  of  other  similar  transactions  to  show  knowledge  and 
intent  of  accused  in  prosecution  for  embezzlement  by  national  bank  ofiicer; 
Wright  V.  Stewart,  130  Fed.  918,  in  civil  action  for  conspiracy  to  swindle 
by  means  of  fake  footrace,  evidence  of  anterior  and  subsequent  acts  and 
declarations  of  conspirators  are  admissible;  Jack  v.  Mutual  lieserve  Fund 
Life  Assn.,  113  Fed.  57,  admitting  dying  declarations  as  to  cause  of  death ; 
Thomas  v.  Territory,  11  Ariz.  187,  89  Pac.  592,  applying  rule  in  prosecu- 
tion for  allowance  of  false  and  fraudulent  claim  against  county;  State  v. 
Briggs,  74  Kan.  382,  10  Ann.  Gas.  904,  7  L.  B.  A.  (N.  S.)  278,  86  Pac.  449, 
and  Partridge  v.  United  States,  39  App.  D.  C.  576,  both  applying  rule  in 
prosecution  for  obtaining  money  under  false  pretenses;  Jeffries  v.  United 
States,  7  Ind.  Ter.  50,  103  S.  W.  762,  applyi|ig  rule  in  prosecution  for  re- 
ceiving stolen  goods ;  State  v.  Wilson,  223  Mo.  169,  122  S.  W.  705,  apply- 
ing rule  in  prosecution  for  obtaining  money  by  worthless  draft;  State  v. 
Roberts,  201  Mo.  727,  100  S.  W.  490,  applying  rule  in  prosecution  for  ob- 
taining goods  by  false  pretenses;  Dodge  v.  Knapp,  112  Mo.  App.  525,  87 
S.  W.  51,  where,  in  garnishment  proceedings,  garnishee's  denial  of  in- 
debtedness was  in  issue,  and  plaintiff  claimed  garnishee  held  money  of 
debtor  to  defraud  creditors,  former  judgment  in  suit  by  plaintiff  against 
garnishee  determining  that  transfers  were  fraudulent  is  admissible;  Ter- 
ritory V.  West,  14  N.  M.  558,  99  Pac.  347,  applying  rule  in  prosecution  for 
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stealing  horse;  Tyler  v.  Angevine,  15  Blatchf.  547,  Fed.  14,306,  holding 
declarations  in  reference  to  prox>o8ed  acts  of  fraud  were  admissible; 
Haynes  v.  Christian,  30  Mo.  App.  204,  admitting  on  issue  of  fraudulent 
alteration,  evidence  of  other  alterations;  State  v.  Kelley,  65  Vt.  534,  S6 
Ahl  St.  Rep.  885,  27  Atl.  203,  admitting  in  prosecution  for  larceny,  evi- 
dence of  other  larcenies;  United  States  v.  A  Quantity  of  Tobacco,  6  Ben. 
85,  Fed.  Cas.  16,106,  where  evidence  of  other  evasions  of  internal  revenue 
laws  wak  admitted ;  United  States  v.  Snyder,  4  McCrary,  521,  14  Fed.  557, 
permitting  evidence  of  other  false  returns  by  postmaster;  Farmer  v.  State, 
100  Ga.  45,  28  S.  E.  27,  admitting  evidence  of  other  fraudulent  representa- 
tions on  accusation  of  being  cheat  and  swindler;  State  v.  Myers,  82  Mo. 
567,  52  Am.  Bep.  393,  admitting  on  prosecution  for  obtaining  property  by 
trick,  evidence  of  similar  acts ;  State  v.  Wilson,  143  Mo.  346,  44  S.  W.  724, 
admitting  on  prosecution  for  obtaining  property  by  fraud,  evidence  of 
other  fraudulent  purchases;  Trogdon  v.  Commonwealth,  31  Gratt.  876,  ad- 
mitting on  charge  of  false  pretenses  evidence  of  other  false  pretenses; 
Penn  Mut.  Life  Ins.  Co.  v.  Mechanics'  Sav.  Bank  &  T.  Co.,  72  Fed.  423,  37 
U.  S.  App.  711,  38  L.  B.  A.  59,  holding  evidence  of  false  statements  in  other 
applications  for  insurance,  admissible ;  Spnrr  v.  United  States,  87  Fed.  711, 
admitting  on  trial  for  certifying  checks  without  funds,  evidence  of  specu- 
lations by  bank  officers;  Barron  v.  Mason,  31  Vt.  202,  admitting  in  action 
for  malicious  prosecution  reputation  of  being  guilty  of  similar  acts ;  Davis 
V.  Vories,  141  Mo.  242,  42  S..W.  709,  holding  evidence  of  other  acts  of 
kindred  nature  was  admissible.  - 

Admissibility  of  evidence  of  similar  transaction  in  |)rosecution  for 

false  pretenses.    Note,  10  Ann.  Gas.  907. 
The  confidence  game.    Note,  134  Am.  St.  Bep.  367. 

Whenever  fraudulent  intention  la  to  be  established,  collateral  facts  tend- 
ing to  show  sncli  intention  are  admissible. 

Approved  in  Chiruig  v.  Knickerbocker  Steam  Towage  Co.,  177  Fed.  945, 
in  admiralty  suit  to  recover  x)06session  of  vessel  where  fraud  is  charged  in 
answer,  interrogatories  in  answer  could  cover  wide  range  in  relation  to 
transaction  under  which  libelant  claimed:  Breese  v.  United  States,  106 
Fed.  684,  admitting  evidence  of  insolvency  of  bank  as  evidence  that  bank 
president's  overdrafts  were  made  with  intent  to  misapply  funds;  Wolf  son 
V.  United  States,  101  Fed.  434,  in  prosecution  for  aiding  in  unlawfully 
withdrawing  funds  from  a  bank  admitting  proof  that  defendant's  account 
had  been  overdrawn ;  Higgins  v.  State,  157  Ind.  60,  60  N.  E.  ^86,  holding 
that  evidence  of  other  attempts  at  soliciting  bribes  is  admissible  to  show 
intent;  Tracy  v.  McKinney,  82  Mo.  App.  513,  holding  evidence  of  collat- 
eral transactions  never  proves  act  charged;  Warner  v.  Daniels,  1  Wood. 
&  M.  109,  Fed.  Cas.  17,181,  holding  conversations  with  others  admissible 
to  prove  fraud;  Friend  v.  Hamill,  34  Md.  307,  citing  authorities  and  ad- 
mitting acts  showing  malice  toward  family  of  plaintiff;  Tobin  v.  Walkin- 
shaw,  McAll.  191,  Fed.  Cas.  14,070,  holding  acts  or  declarations,  though 
not  simultaneous,  are  admissible  to  prove  intent ;  Bacon  v.  Towne,  4  Cush. 
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241,  holding  in  action  for  malicious  prosecution  evidence  of  plaintiff's  bad 
reputation  admissible  on  probable  cause. 

Distinguished  in  dissenting  opinion  in  Wolfson  v.  United  States,  102 
Fed.  141,  majority,  in  prosecution  for  aiding  in  unlawfully  withdrawing 
funds  from  bank,  admitting  evidence  that  defendant's  account  had  been 
overdrawn.  « 

Where  ftand  is  to  be  made  out  in  evidence,  order  in  which  proof  should 
be  brought  to  establish  It  la  rather  matter  in  discretion  of  court  than  of  strict 
right  in  parties. 

Approved  in  Atchison  etc.  Ry.  Co.  v.  Phipps,  125  Fed.  481,  holding 
admission  in  rebuttal  of  testimony  which  is  properly  rebutted  not  reversi- 
ble error  merely  because  othqr  evidence  as  to  same  matter  was  introduced, 
in  chief;  Goldsby  v.  United  States,  160  U.  S.  74,  40  L.  Ed.  345,  16  Sup. 
Ct.  218,  holding  it  proper  to  admit  rebuttal  although  more  properly  intro- 
duced in  opening ;  First  Unitarian  Soc.  v.  Faulkner,  91  U.  S.  418,  23  L.  Ed. 
284,  where  evidence  admitted  subject  to  condition  that  its  competency  be 
shown. 

Where  Invoices  are  ftaudnlently  made,  fact  that  they  had  been  entered 
and  duties  paid  or  secured  at  custom-house  at  New  York  upon  those  invoices 
is  no  bar  to  seizure  of  goods  In  Baltimore,  where  they  had  been  transported. 

Cited  in  United  States  v.  Stowell,  133  U.  S.  17,  83  L.  Ed.  559,  10  Sup. 
Ct.  247,  and  United  States  v.  Fifty-six  Barrels  of  Whiskey,  1  Abb.  (U.  S.) 
100,  Fed.  Cas.  16,096,  both  holding  forfeiture  under  statute  takes  place 
at  time  act  committed;  Henderson's  Distille^  Spirits,  14  Wall.  56,  20 
L.  Ed.  817,  holding  forfeiture  made  absolute  by  statute  related  back  to 
commission;  The  Cloth  Cases,  Crabbe,  345,  Fed.  Cas.  2902,  holding  not 
too  late  to  allege  forfeiture  after  goods  had  been  passed  through  custom- 
house; United  States  x».  Whiskey,  28  Fed.  Cas.  537,  holding  forfeiture  in- 
curred before  seizure  enforceable  independent  of  affairs  existing  at  seiz- 
ure; United  States  v.  One  Hundred  Barrels  of  Spirits,  2  Abb.  (U.  S.) 
314,  1  Dill.  57,  Fed.  Cas.  15,948,  and  The  Cloth  Cases,  Crabbe,  354,  355, 
Fed.  Cas.  2902,  both  holding  forfeiture  was  not  defeated  by  transfer  to 
bona  fide  purchaser;  Caldwell  v.  United  States,  8  How.  379,  12  L.  Ed.  1120, 
holding  rights  of  bona  fide  purchasers  are  protected ;  Clifton  v.  United 
States,  4  How.  248,  250,  11  L.  Ed.  960,  961,  holding  the  same  as  principat 
case;  United  States  v.  Segars,  27  Fed.  Cas.  1017,  holding  that  where  goods 
are  forfeited  one  loses  duties  assessed  as  well  as  value  of  goods;  United 
States  V.  Twelve  Thousand  Three  Hundred  and  Forty-seven  Bags  of 
Sugar,  1  Abb.  (U.  S.)  423,  holding  importer  liable  to  action  for  duties 
although  proceedings  for  forfeiture  pending. 

When  forfeiture  of  property  under  statute  takes  effect.    Note,  7  Ann. 
Gas.  899,  900. 

To  effect  repeal  of  statute  by  implication,  there  must  be  positive  repug- 
nancy between  provisions  of  new  law  and  those  of  old,  and  even  then  old  law 
is  repealed  by  inu^lication  only  pro  tanto,  to  extent  of  repugnancy. 
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Approved  in  United  States  v.  Barnes,  222  U.  S.  520,  56  L.  Ed.  293,  32 
Sup.  Ct.  117,  holding  extension  of  provisions  of  statutes  for  special  taxes 
to  special  tax  on  oleomargarine  did  not  exclude  application  of  provisions 
of  general  statute  giving  revenue  oflScers  power  to  enter  place  where  arti- 
cles subject  to  tax  were  kept ;  United  States  v.  Lee  Yen  Tai,  185  U.  S.  221, 
46  L.  Ed.  883,  22  Sup.  Ct.  633,  holding  Chinese  exclusion  act  of  May  5, 
1892,  was  not  repealed  by  treaty  of  1894;  McChord  v.  Louisville  &  Nash- 
viUe  R.  B.,  183  U.  S.  500,  46  L.  Ed.  297,  22  Sup.  Ct.  171,  holding  Ken- 
tncky  act  of  March  10,  1900,  did  not  repeal  section  819,  relative  to  indict- 
ments on  recommendation  of  railroad  commission ;  Mills  v.  Smith,  177  Fed. 
654, 101  C.  C.  A.  278,  holding  provisions  of  statute  of  Washington  requir- 
ing affidavit*  of  good  faith  on  acknowledgment  of  chattel  mortgage  not 
repealed  by  statute  substituting  filing  «nd  indexing  for  recording;   Ex^ 
parte  Steele,  162  Fed.  706,  holding  act  of  February  25,  1907,  providing  for 
judge  for  Northern  District  of  Alabama  did  not  repeal  prior  laws  confirm- 
ing jurisdiction  of  then  "present  district  judge  of  the  several  districts"  in 
nortliem  and  middle  districts  of  State ;  Great  Northern  Ry..  Co.  v.  United 
States,  155  Fed.  961,  84  C.  C.  A.  93,  construing  provisions  of  Hepburn  act 
of  1906  as  not  to  repeal  section  1  of  Elkins  act  of  1903,  relating  to  pun- 
ishment for  offering  rebates;  City  of  Wichita  v.  Old  Colony  Trust  Co., 
132  Fed.  648,  66  C.  C.  A.  19,  holding  Kansas  Gen.  Stats.  1868,  c.  23,  art. 
VIIX,  §  74,  giving  telegraph  companies  right  to  put  poles  in  roads  and 
streets,  by  act  of  1881,  providing  for  incorporation  of  cities  of  first  class ; 
The  Adula,  127  Fed.  857,  holding  29  Stat.  179,  providing  for  salary  of 
district  attorney,  did  not  repeal  Rev.  Stats.,  §§  4646,  4647,  relating  to  com- 
pensation of  district  attorney  in  prize  cases;  Ban  v.  Columbia  Southern 
Ry.  Co.,  117  Fed.  32,  35,  holding  jOregon  mechanic's  lien  law  (Laws  1885, 
p.  13),  as  applied  to  railroads,  was  not  repealed  bv  Laws  of  1889,  p.  75; 
Board  of  Commrs.  v.  Society  for  Savings,  90  Fed.  236,  considering  Kansas 
laws  relative  to  county  bonds;  Brandon  v.  Williams,  157  Ala.  389,  47 
Sonth.  200,  applying  rule  in  considering  effect  of  amendment  of  one  sec- 
tion of  chapter  of  code  dealing  with  taxes  on  another  section,  dealing 
with  same  subject;  State  v.  Gadsden  County,  63  Fia.  629,  58  South.  235, 
holding  statute  relating  to  annual  tax  levy  for  building  courthouses  did 
not  repeal  general  statutes  relating  to  issuance  of  county  bonds  for  same 
purpose ;  United  States  v.  Buckles,  6  Ind.  Ter.  322,  97  S.  W.  1024,  holding 
act  of  Congress  of  January  30,  1897,  providing  for  punishment  of  persons 
introducing  liquors  into  Indian  Territoiy  did  not  repeal  act  of  March  1, 
1895,  making  it  offense  to  carry  liquors  into  territory;  Zevely  v.  Weimer, 
5  Ind.  Ter.  665,  82  S.  W.  947,  holding  act  of  Congress  of  May  27,  1902, 
forbidding  removal  from  Indian  Territory  of  persons  in  lawful  possession 
of  land  designated  as  town  sites  under  existing  law,  did  not  take  away 
right  given  by  treaty  of  1855  to  compel  traders  to  take  out  licenses; 
Ascher  &  Baxter  v.  Edward  Moyse  &  Co.,  101  Miss.  43,  57  South.  301, 
holding  statute  prohibiting  bucket-shops  did  not  repeal  code  provision  re- 
lating to  dealing  in  futures;  McGrew  v.  Missouri  Pac.  Ry.  Co.,  230  Mo. 
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543,  644,  132  S.  W.  1090,  1091,  holding  act  of  1887  relating  to  discrimina- 
tion by  carriers  did  not  repeal  act  of  1872  on  same  subject;   State  v. 
Omaha  Elevator  Co.,  75  Neb.  650,  106  N.  W.  984,  holding  anti-trust  act  of 
1897  repealed  by  anti-trust  act  of  1905 ;  State  v.  Dncker,  35  Nev.  225,  127 
Pac.  993,  applying  rule  in  determining  effect  of  statute  relating  to  appeals 
on  prior  statute;  State  v.  Earnhardt,  170  N.  C.  727,  86  S.  E.  961,  holding 
ambiguous  language  in  statute  must  be  construed  accarding  to  general  pur- 
pose of  statute;  Sargent  County  v.  Sweetman,  29  N.  D.  260,  150  N.  W. 
877,  applying  rule  in  determining  effect  of  statute  providing  salaries  for 
judges  on  prior  provisions  for  fees;  Brewer  v.  Rust,  20  Okl.  780,  95  Pac. 
235,  holding  eight  per  cent  interest  rate  prescribed  by  act  putting  certain 
Arkansas  corporation  laws  into  effect  in  Indian  Territory  applied  onfy  to 
^^pecified  corporation,  and  did  not  repeal  statute  fixing  general  interest 
rate;  Tootle  v.  Kent,  12  Okl.  699,  73  Pac.  318,  Code  Civ.  Proc.,  §56,  re- 
lating to  place  of  trial,  is  not  abrogated  by  28  U.  S.  Stat.  21,  c.  5,  §  3, 
authorizing  Supreme  Court  to  designate  judge  to  try  case  when  judge  of 
•district  has  been  of  counsel  in  case;  Austin  v.  State,  61  Tex.  Cr.  576,  135 
S.  W.  1168,  holding  statute  relating  to  vagrancy  and  repealing  inconsist- 
ent acts  did  not  repeal  act  relating  to  use  of  property  for  gaming;  Ex 
parte  Keith,  47  Tex.  Cr.  287,  83  S.  W.  685,  applying  rule  in  construing 
effect  of  election  law  upon  notice  required  under  prior  statute;  Nelden  v. 
Clark,  20  Utah,  388,  77  Am.  St.  Rep.  920,  59  Pac.  526,  holding  Rev.  Stats. 
1898,  §  206,  subds.  36,  76,  were  repealed  by  Rev.  Stats.  1898,  §§  283,  286, 
relative  to  control  of  municipal  waterworks;  State  v.  Davis,  43  Wash. 
120,  86  Pac.  203,  holding  eight-hour  public  labor  law  of  1903  did  not 
repeal  statute  of  1899  on  same  subject;  Block  v.  Crockett,  61  W.  Va.  428, 
56  S.  £.  829,  holding  Sunday  ordinance  of  city  void  as  in  conflict  with 
general  law;  Stat^  v.  Archibald,  43  Minn.  330,  45  N.  W.  607,  Cooke  v. 
Ford,  2  Flipp.  32,  Fed.  Cas.  3173,  and  Chew  Heong  v.  United  States,  112 
U.  S.  549,  28  L.  Ed.  773,  5  Sup.  Ct.  260,  all  holding  repeals  by  implication 
not  admitted  where  two  acts  can  stand;  State  v.  Shaw,  28  Iowa,  78,  hold- 
ing to  work  repeal  there  must  be  absolute  repugnancy;  United. States  v. 
Matthews,  173  U.  S.  388,  43  L.  Ed.  741,  19  Sup  Ct.  416,  and  United  States 
V.  Sixty-seven  Packages,  17  How.  93,  16  L.  Ed.  56,  both  holding  repug- 
nancy must  be  clear  and  positive ;  The  Reform,  3  Wall.  633,  18  L.  Ed.  110, 
holding  repugnancy  must  be  clear  and  controlling  where  it  would  preju- 
dice government;  Robinson  v.  Rippey,  111  Ind.  113,  12  N.  E.  142,  holding 
that  both  statutes  directed  to  same  end  do  not  work  repeal;  Cortesy  v. 
Territory,  7  N.  M.  99,  19  L.  R.  A.  356,  32  Pac.  507,  holding  omission  of 
clause  in  later  statute  did  not  work  repeal;  McGlinchy  v.  United  States, 
4  Cliff.  320,  Fed.  Cas.  8803,  holding  later  statute  of  limitations  did  not 
repeal  provision  concerning  which  it  was  silent;  Chicago  etc.  Ry.  Co.  v. 
United  States,  127  U.  S.  409,  32  L.  Ed.  182,  8  Sup.  Ct.  1196,  holding  there 
is  no  repeal  because  act  repeats  some  provisions  and  omits  others  or  adds 
new ;    Red    Rock   v.  Henry,  106  U.  S.  601,  27   L.  Ed.    253,    1    Sup.   Ct. 
438,  holding  later  affirmative  statute  is  no  repeal  unless  conflict  irrecon- 
cilable; Powell  V.  Parkersburg,  28  W.  Va.  708,  holding  general  law  does 
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not  repeal  speeial^law  unless  inconsisteney  glaring;  McQavisk  v.  State 
etc.  B.  R.  Co.,  34  N.  J.  L.  511,  holding  later  special  law  positively  repug- 
nant to  former  general  law  defeats  it  pro  tanto ;  Clay  County  v.  Society 
for  Savings,  104  U.  S.  588,  26  L.  Ed.  860,  holding  act  incorporating  Illinois 
Southeastern  Ry.  Co.  did  not  repeal  the  general  law;  Hurst  v.  Samuels, 
29  S.  C.  487,  7  S.  E.  826,  holding  rule  applied  with  especial  force  where 
repeal  affected  personal  liberty;  Winslow  v.  Morton,  118  N.  C.  491,  24 
S.  E.  418,  and  Trustee^  of  Public  Schools  v,  Trenton,  30  N.  J.  Eq.  676,  both 
holding  earlier  statute  repealed  only  so  far  as  incompatible;  Dunn  v.  City 
of  Great  Falls,  13  Mont.  63,  31  Pac.  1019,  holding  constitutional  provisions 
are  construed  by  same  canons  df  construction;  State  etc.  R.  R.  Co.  v. 
Kelley,  34  N.  J.  L.  77,  holding  laws  relating  to  same  subject  matter,  but 
differing  in  mode  of  payment  and  assessment,  were  inconsistent;  Daviess 
v.  iFairbaim,  3  How.  646,  11  L.  Ed.  765,  holding  later  statute  clearly 
intended  to  prescribe  the  only  rules,  repeals  former  one;  Butler  v.  Russell, 
3  Cliff.  256,  Fed.  Cas.  2243,  holding  that  where  revising  act  covered  whole 
subject  matter,  it  repealed  former  aet;  Hudson  Furniture  Co.  v.  Freed 
Furniture  Co.,  10  Utah,  35,  36  Pac.  133,  holding  statute  that  seller  "accept 
or  receive,"  repealed  by  statute  that  he  "accept  and  receive";  Bank  of 
British  North  America  v.  Cahn,  79  Cal.  465,  21  Pac.  864,  holding  act 
repealing  former  acts  only  so  far  as  inconsistent  limits  extent  of  repeal; 
Sixty-five  Terra  Cotta  Vases,  10  Fed.  883,  United  States  v.  Smith,  2 
Blatchf.  130  Fed.  Cas.  16,319,  United  States  v.  Collier,  3  Blatchf.  333, 
Fed.  Cas.  14,833,  Fabbri  v.  Murphy,  95  U.  S.  196,  24  L.  Ed.  470,  Arthur 
V.  Homer,  96  U.  S.  140,  24  L.  Ed.  812,  In  re  Secretary  of  Treasury,  71 
Fed.  510,  and  Anglo-Cal.  Bank  v.  Secretary  of  Treasury,  76  Fed.  753,  48 
U.  S.  App.  47,  all  construing  tariff  or  revenue  acts;  State  v.  Judge  of 
First  Dist.  Ct.,  32  La.  Ann.  724,  State  v.  Otis,  42  N.  H.  73,  and  Robbins 
T.  State,  8  Ohio  St.  191,  all  construing  penal  laws ;  Spencer  v.  State,  5  Ind. 
55,  Western  Transp.  Co.  v.  The  Great  Western,  29  Fed.  Cas.  786,  Ex  parte 
Crow  Dog,  109  U.  S.  570,  27.  L.  Ed,  1035,  3  Sup.  Ct.  405,  and  Revenue 
Cutter  No.  1, 1  Brown,  95,  Fed.  Cas.  11,713,  all  construing  acts  relating  to 
jurisdiction;  Fisk  v.  Henarie,  13  Sawy.  321,  35  Fed.  232,  and  Dennis  v. 
Alachua  Co.,  3  Woods,  685,  Fed.  Cas.  3791,  both  construing  acts  for  the 
removal  of  causes;  The  Menominie,  36  Fed.  202,  and  State  v.  Bowen,  38 
W.  Va.  98,  18  S.  E.  377,  both  construing  statutes  creating  or  enforcing 
liens;  McLaughlin  v.  Hoover,  1  Or.  32,  and  Branch  Bank  v.  Kirkpatrick, 
5  Qa.  36,  37,  construing  acts  of  limitations;  United  States  v.  Walker, 
22  How.  311,  16  L.  Ed.  386,  construing  acts  relating  to  compensation  of 
officers;  In  re  Moore,  66  Fed.  951,  construing  statute  relating  to  importa- 
tion of  liquor  in  Alaska;  Chesapeake  etc.  Ry.  Co.  v.  Hoard,  16  W.  Va. 
279,  construing  acts  relating  to  eminent  domain;  Herndon  v.  Reed,  82 
Tex.  651,  18  S.  W.  666,  construing  acts  relating  to  proof  and  acknowledg- 
ment of  written  instruments;  Davies  v.  Creighton,  33  Gratt.  698,  constru- 
ing statutes  relating  to  building  fund  associations;  McConiha  v.  Guthrie, 
21  W.  Va.  148,  construing  acts  relating  to  building  of  railroads ;  Northern 
Pac.  R.  R.  Co.  V.  United  States,  36  Fed.  286,  holding  resolution  of  Con- 
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gress  relating  to  the  Northern  Pacific  grant,  did  not  repeal  act  organizing 
railroad;  United  States  v.  Cook  Co.  Nat.  Bank,  9  Biss.  59,  Fed.  Cas. 
14,853,  holding  national  bank  act  did  not  repeal  statute  giving  government 
priority;  Hogan  v.  Guigon,  29  Gratt.  709,  holding  act  authorizing  judge  to 
revoke  license  was  not  repealed  by  statute  relating  to  sale  of  wine ;  Seavey 
v,  Seymour,  3  Cliff.  454,  Fed.  Cas.  12,596,  holding  act  giving  Secretary  of 
War  power  to  hear  applications  for  discharge  did  not  repeal  section  14 
of  judiciary  act;  dissenting  opinion  in  Jones  v.  State,  1  Iowa,  403,  ma- 
jority holding  act  of  1843,  defining  crimes,  was  repealed  by  code;  dis- 
senting opinion  in  Western  Union  Telegraph  Co.  v.  Eyser,  19  Wall.  432, 
22  L.  Ed.  46,  majority  holding  eleventh  section  of  statute  relating  to  stay 
on  appeal  repealed  conflicting  pre-existing  rules. 

Section  66  4>f  revenue  collection  act  of  1799  was  not  repealed  by  Implica-' 
tlon  by  acts  of  May  28,  1830,  or  Joly  14,  1832,  relating  to  collection  of  customs^ 

Approved  in  United  States  v.  One  Hundred  and  Fifty  Bales,  27  Fed. 
Cas.  271,  holding  this  section  was  in  force  in  1861;  United  States  v.  Sev- 
enty-eight Casks  of  Books,  2  Bond,  279,  Fed.  Cas.  16,258,  holding  this 
section  was  not  repealed  by  section  1  of  act  of  March,  1863 ;  United  States 
v.  The  Cuba,  2  Hughes,  490,  Fed.  Cas.  14,898,  holding  fiftieth  section  of 
act  of  1799  was  not  repealed  by  fourth  section  of  act  of  1866;  United 
States  V.  Twenty-six  Bales,  3  Ware,  208,  209,  Fed,  Cas.  16,570,  and  United 
States  V.  Sixty-seven  Packages,  17  How.  91,  15  L.  Ed.  55  (dissenting 
opinion,  p.  94,  15  L.  Ed.  56),  both  holding  the  same  as  the  principal  case. 
Cited  generally  in  United  States  v.  Twelve  Thousand  Three  Hundred 
and  Forty-seven  Bags,  1  Abb.  (U.  S.)  421,  note,  holding  importer  liable 
to  action  for  duties  though  proceedings  for  forfeiture  pending. 

Distinguished  in  United  States  v.  Twenty-six  Cases,  1  Cliff.  584,  Fed. 
Cas.  16,571,  holding  this  section,  so  far  as  it  related  to  importations  by 
manufacturer,  repealed  by  act  of  March  1,  1832. 

To  enforce  forfeiture  under  acts  of  1830  and  1832,  it  would  be  necessary 
to  allege  all  speciaT  circumstances  of  examination  and  detection  of  fraud  under 
autbority  of  collector. 

Limited  in  Buckley  v.  United  States,  4  How.  260,  261,  11  L.  Ed.  966, 
holding  information  need  not  aver  these  special  circumstances. 

On  libel  of  information  on  seizure  of  goods  for  fraud  in  the  invoices,  tha 
burden  of  proof  is  on  the  claimant. 

Cited  in  Cliquot's  Champagne,  3  Wall.  143,  144,  18  L.  Ed.  121,  holding 
provisions  of  act  of  1799,  relating  to  burden  of  proof,  apply  to  act  of 
1863;  The  Brig  Busy,  2  Curt.  587,  Fed.  Cas.  2232,  holding  having  of 
goods  on  board  not  on  manifest  placed  burden  on  claimant. 

Under  seventy-first  section  of  revenue  collection  law  of  1799,  probable 
cause  means  reasonable  ground  of  presumption  tliat  charge  is  or  may  be  well 
founded. 
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Cited  in  United  States  v.  Twenty-six  Diamond  Rings^  1  Sprague,  297, 
Fed.  Cas.  16,572,  holding  certificate  of  reasonable  cause  may  be  granted 
for  doubts  of  law. 

Miscellaneous.  Cited  in  United  States  v.  One  Hundred  and  Twenty- 
nine  Packages,  27  Fed.  Cas.  285,  to  point  that  revenue  laws  are  to  be  lib- 
erally construed  to  effect  their  object;  In  re  Brinkman,  7  Bank.  Reg.  424, 
4  Fed.  Cas.  146,  to  point  that  Congress  has  jurisdiction  in  cases  in  bank- 
ruptcy. 

16  Pet.  967--434,  10  L  Ed.  997,  MARTIN  T.  WADDELL. 

Bight  of  king  of  England  to  make  grants  of  land  on  this  continent  witb 
all  powers  and  prerogatives  of  goyemment,  cannot  at  this  day  be  questioned. 

Cited  in  dissenting  opinion  in  Moulton  v.  Libbey,  37  Me.  496,  majority 
holding  grant  of  province  of  Maine  would  not  necessarily  be  construed  as 
impairing  right  of  piscary;  Estes  Park  Toll  Road  Co.  v.  Edwards,  3  Colo. 
App.  77,  32  Pac.  550,  defining  and  referring  to  definitions  of  word  "grant." 

Right  of  State  to  grant  tide-lands.    Note,  22  L.  B.  A.  (N.  S.)  338. 

English  possessions  in  America  were  not  claimed  by  right  of  conquest,  but 
by  right  of  discovery. 

Approved  in  Downes  v.  Bidwell,  182  U.  S.  306,  45  L.  Ed.  1114,  21  Sup. 
Ct.  794,  arguendo;  Shively  v.  Bowlby,  152  U.  S.  50,  88  L.  Ed.  350,  14  Sup. 
Ct.  567,  holding  title  to  Oregon  was  founded  upon  discovery  and  settle- 
ment. 

Avoiding  to  principles  of  international  law,  as  then  understood,  Indian^ 
tribes  in  America  were  regarded  as  mere  temporary  occupants  of  the  soil,  and 
absolute  rights  of  property  and  dominion  were  held  to  belong  to  European 
nation  by  which  any  particular  portion  of  country  was  first  discovered. 

Approved  in.  State  v.  Towessnute,  89  Wash.  481,  154  Pac.  807,  and  State 
V.  Towessnute,  89  Wash.  482,  154  Pac.  807,  both  holding  Indian  treaties 
recognized  mere  possessory  right  in  Indians  to  use  land  for  purposes  of 
sustenance;  Southampton  v.  Mecox  Bay  Oyster  Co.,  116  N.  Y.  7,  22  N.  E. 
389,  holding  Indians  had  no  title  which  they  could  grant. 

Since  Magna  Charta  king  cannot  grant  to  subject  portion  of  soil  covered 
by  navigable  waters  of  kingdom,  so  as  to  give  him  immediate  and  exclusive 
right  of  fishery,  either  for  shell-fish  or  floating  fish,  within  limits  of  the  grant. 

Approved  in  Levcrich  v.  Mayor  etc.  of  Mobile,  110  Fed.  175,  177,  hold- 
ing riparian  owners  may  build  wharves  from  theTr  lands  to  navigable 
water;  State  v.  Bayou  Johnson  Oyster  Co.,  130  La.  618,  58  South.  410, 
holding  policy  of  State  was  not  to  alienate  tide-lands  and  lands  lying 
under  navigable  waters;  State  v.  Snowman,  94  Me.  Ill,  46  Atl.  818,  up- 
holding chapter  262,  Stats.  1897,  requiring  registration  of  guides  by  fish 
and  game  commission;  Commonwealth  v.  Hilton,  174  Mass.  31,  54  N.  E. 
363,  upholding  ordinance  prohibiting  digging  of  clams  by  unregistered  per- 


16  Pet.  367-434  NOTES  ON  U.  S.  REPORTS.  694 

sons  and  providing  for  issuance  of  permits  to  town  residents  only;  People 
ex  rel.  Howell  v.  Jessup,  160  N.  Y.  256,  54  N.  E.  684,  holding  trustees  of 
Southampton  had  right  to  authorize  erection  of  bridge  across  Great  South 
Bay ;  State  v.  Black  River  Phosphate  Co.,  32  Fla.  92,  13  South.  643,  hold- 
ing king's  grant  would  not  justify  erecting  structure  injurious  to  naviga- 
tion; Coxe  V.  State,  144  N.  Y.  406,  39  N.  E.  402,  holding  parliament  and 
crown  together  could  not  grant  seacoast  below  shore  line;  Clement  v. 
Bums,  43  N.  H.  616,  holding  owner  on  navigable  waters  may  maintain  tres- 
pass for  entry  unconnected  with  navigation  or  fishery ;  dissenting  opinion  in 
Gould  V.  Hudson  River  R.  R.,  6  N.  Y.  555,  majority  holding  owner  adjoin- 
ing navigable  river  is  not  entitled  to  compensation  from  railroad  building 
track;  Providence  Steam  Eng.  Co.  v.  Providence  etc.  S.  S.  Co.,  12  Rv  I. 
360,  362,  364,  34  Am.  Rep.  659,  660,  663,  to  point  as  to  powei*  of  the 
sovereign  to  convey  soil  under  navigable  waters. 

Explained  in  Chapman  v.  Hoskins,  2  Md.  Ch.  489,  holding  State  may 
grant  land  covered  by  waters  subject  to  right  to  fish. 

Distinguished  in  Brookhaven  v.  Strong,  60  N.  Y.  66,  adhering  to  Rogers 
V.  Jones,  1  Wend.  237,  holding  king  could  make  such  grants. 

Right  to  fish.    Note,  60  L.  B.  A.  490,  516. 
Prescriptive  rights  of  fishery.     Note,  14  L.  B.  A.  386. 

When  Bevolntion  took  place,  people  of  each  State  became  themselves  sov- 
ereign, and  in  that  character  held  absolute  rights  to  all  their  naTigable  waters 
and  soil  under  them,  for  their  own  national  use. 

Approved  in  Mobile  Transportation  Co.  v.  Mobile,  128  Ala.  349,  30  South. 
647,  following  rule;  Donnelly  v.  United  States,  228  U.  S.  261,  Aniw  Oas. 
1913E,  710,  57  L.  Ed.  828,  33  Sup.  Ct.  449,  holding  Klamath  River  not 
navigable  stream  by  statute  of  California,  and  Indian  reservation  included 
bed  of  river;  Philadelphia  Co.  v.  Stimson,  223  U.  S.  632,  56  L.  Ed.  582, 
32  Sup.  Ct.  340,  holding  title  to  soil  under  navigable  streams,  was  in  States, 
and  riparian  rights  were  governed  by  State  laws,  subject  to  power  of  Con- 
gress to  provide  for  fixing  harbor  lines ;  The  Abby  Dodge  v.  United  States, 
223  U.  S.  174,  56  L.  Ed.  892,  32  Sup.  Ct.  310,  holding  Congress  had  no  con- 
trol over  spoages  grown  on  land  beneath  tide  water  within  jurisdiction  of 
State;  Coyle  v.  Smith,  221  U.  S.  571,  55  L.  Ed.  859,  31  Sup.  Ct.  688  (affirm- 
ing 28  Okl.  136,  113  Pac.  950),  holding  Congress  could  not  in  admitting 
State  impose  restrictions  on  its  right  to  locate  its  own  capital;  Kansas  v. 
Colorado,  206  U.  S.  93,  51  L.  Ed.  973,  27  Sup.  Ct.  655,  dismissing  bill  by 
one  State  against  another  to  prevent  diversion  of  water  from  stream  flow- 
ing into  former;  United  StStes  v.  Shauver,  214  Fed.  157,  158,  and  United 
States  v.  McCullagh,  221  Fed.  292,  both  holding  act  of  1913  protecting 
migratory  game  birds  did  not  come  within  (commerce  clause,  and  State  re- 
tained full  power  in  relation  to  subject ;  United  States  v.  Mackey,  214  Fed. 
142,  145,  holding  grant  to  Creek  tribe  under  treaty  did  not  vest^in  tribe 
any  title  to  bed  of  Arkansas  River,  and  bed  became  subject  to  local  laws 
on  admission  of  State  of  Oklahoma;  Greenleaf  Johnson  Lumber  Co.  v. 
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United  States,  204  Fed.  496,  holding  Congress  could  authorize  change 
of  channel  line  fixed  by  State  in  course  of  widening  river  channel ;  McGilvra 
r.  Ross,  161  Fed.  399,  holding  waters  navigable  in  fact  are  navigable  in 
contemplation  of  law ;  Leverich  v.  Mayor  etc.  of  Mobile,  110  Fed.  173,  hold- 
ing riparian  owners  may  construct  wharves  from  their  lands  to  navigable 
water;  People  v.  California  Fish  Co.,  166  Cal.  584,  J38  Pac.  82,  holding 
right  of  grantee  of  tide-lands  from  State  subject  to  easement  for  naviga- 
tion ;  Evans  v.  United  States,  31  App.  D.  C.  548,  holding  rights  of  Virginia 
and  Maryland  in  soil  and  waters  of  Potomac  within  District  of  Columbia 
passed  on  cession  of  lands  to  form  district;  State  v.  Akers,  92  Kan.  177, 
182,:  190,  Ann.  Gas.  1916B,  643,  140  Pac.  640,  642,  645,  upholding  statute 
imposing  royalty  on  taking  sand  from  stream  bed  for  commercial  pur- 
poses; Penker  v.  Canter,  62  Kan.  373,  63  Pac.  621,  determining  rights  as 
to  alluvion  and  erosion;  State  v.  Bayou  Johnson  Oyster  Co.,  130  La.  610, 
58  South.  407,  holding  soil  under  navigable  waters  passed  to  State  ou 
admission  to  Union;  State  v.  Leavitt,  105  Me.  78,  79,  26  L.  B.  A.  (N.  S.)  ' 
799,  72  Atl.  876,  holding  State  could  grant  exclusive  right  to  claim  fishery 
on  tide  flats;  Commonwealth  v.  Boston  Terminal  Co.,  185  Mass.  283,  70 
K.  E.  126,  under  Acts  1896,  p.  520,  c.  516,  creating  Boston  Terminal  Com- 
pany, company  could  not  avoid  payment  of  lands  of  State  below  tide  water^ 
condemned  by  it  and  embraced  within  street  extensions;  Crawford  Co.  v. 
Hathaway,  67  Neb.  351,  108  Am.  St.  Bep.  668,  93  N.  W.  789,  discussing 
riparian  rights;  Shepard's  Point  Land  Co.  v.  Atlantic  Hotel,  132  N.  C. 
524,  44  S.  E.  41,  holding  grantees  of  water  lots  for  purpose  of  erecting 
wharf  took  only  an  easement  and  ^ok  no  title  to  bed  of  harbor;  Pacific 
Milling  etc.  Co.  v.  City  of  Portland,  65  Or.  393,  46  L.  R.  A.  (N.  S.)  363, 
133  Pac.  80,  holding  State  upon  admission  became  owner  of  bed  of  Wil- 
lamette River  to  high-water  mark;  Micelli  v.  Andrus,  61  Or.  84,  120  Pac. 
740,  holding  grant  of  land  by  United  States  bounded  by  navigable  stream 
conveyed  title  to  high-water  mark;  Hume  v.  Rogue  River  Packing  Co.,  51 
Or.  246,  ISI  Am.  St.  Rep.  732,  81  L.  R.  A.  (N.  S.)  896,  92  Pac.  1068,  holding 
on  shifting  of  shore  of  navigable  river,  land  exposed  became  property  of 
State;  State  v.  Kofines,  33  R.  I.  232,  Ann.  Oas.  1913G,  1120,  80  Atl.'440, 
holding  State  could  limit  licenses  to  fish  for  lobsters  in  waters  of  State 
to  residents  for  o^e  year;  State  v.  Muncie  Pulp  Co.>  119  Tenn.  98,  104 
S.  W.  450,  holding  soil  under  waters  of  Mississippi  was  held  by  State 
in  tmst  for  public  so  long  as  stream  continues  navigable,  after  which  pos- 
session could  be  taken  by  State;  De  Meritt  v.  Robison,  102  Tex.  362,  116 
S.  W.  797,  holding  lands  lying  below  high  tide  not  subject  to  purchase 
from  State;  Taylor  v.  Commonwealth,  102  Va.  765,  102  Am.  St.  Rep.  866, 
47  S.  E.  878,  under  Code  1887,  §  1338,  title  to  bed  of  navigable  river  be- 
tween low-water  mark  and  line  of  navigation  is  in  State  and  not  in  riparian 
t»wner;  Farm  Investment  Co.  v.  Carpenter,  9  Wyo.  139,  87  Am.  St.  Rep. 
9S6,  €1  Pac.  265,  upholding  Const.,  art.  VIII,  §  1,  declaring  that  natural 
streams  and  lakes  are  property  of  State;  dissenting  opinion  in  Kean  v. 
Calumet  Canal  Co.,  190  U.  S.  481,  47  L.  Ed.  1145,  23  Sup.  Ct.  660,  majority 
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holding  Indiana,  nnder  swa^p-land  act,  acquired  title  to  lands  under  water 
up  to  State  line ;  dissenting  opinion  in  Scranton  v.  Wheeler,  179  U.  S.  187, 
45  L.  Ed.  146,  21  Sup.  Ct.  66,  majority  holding  constitutional  prohibition 
against  taking  property  without  due  process  has  no  application  to  erection 
of  pier  on  submerged  lands  for  purpose  of  improving  navigation ;  dissenting 
opinion  in  Johnson  \,  Johnson,  14  Idaho,  591,  24  L.  R.  A.  (N.  S.)  1240, 
95  Pac.  510,  majority  holding  riparian  owner  takes  to  thread  of  stream, 
whether  or  not  stream  is  navigable;  Chicago  v.  McGinn,  51  111.  273,  2 
Am.  Rep.  300,  Pollard  v:  Hagan,  3  How.  229,  11  L.  Ed.  573,  and  Lux  v. 
Haggin,  69  Cal.  335,  10  Pac.  719,  all  holding  navigable  watei^  and  soils 
under  them  were  not  granted  to  United  States  by  States;  Grifiing  v.  Gibb, 
McAll.  224,  Fed.  Cas.  5819,  holding  right  of  State  is  subject  only  to  right 
of  Congress  to  regulate  commerce ;  Case  v.  Tof tus,  14  Sawy.  217,  5  L.  R.  A. 
688,  39  Fed.  733,  Cobum  v.  San  Mateo  County,  75  Fed.  527,  In  re  Narragau- 
sett  Indians,  20  R.  I.  715,  40  Atl.  367,  holding  States  on  declarations  of  in- 
*dependence  succeeded  to  rights  of  colony  and  of  crown ;  Mumf ord  v.  Ward- 
well,  6  Wall.  436,  18  L.  Ed.  761,  and  Knight  v.  United  States  Land  Assn., 
142  U.  S.  183,  35  L.  Ed.  982,  12  Sup.  Ct.  264,  all  holding  that  new  States 
admitted  had  same  rights  as  original  States  in  respect  to  waters;  Illinois 
V.  Illinois  Cent.  R.  R.  Co.,  33  Fed.  755,  citing  authorities  and  holding  that 
Illinois,  on  admission,  acquired  jurisdiction  of  lands  within  her  boundaries 
covered  by  Lake  Michigan;  Scranton  v.  Wheeler,  57  Fed.  810,  811,  812, 
16  U.  S.  App.  152,  holding  patent  of  United  States  conveys  no  title  to  land 
lying  under  stream;  Renwick  v.  The  D.  &  N.  W.  R.  Co.,  49  Iowa,  669, 
holding  title  to  tide-land  is  in  State  ^nd  not  United  States;  Kenyon  v. 
Knipe,  46  Fed.  313,  holding  whether  grantee  of  United  States  takes  soil 
below  high -water  mark,  depends  upon  State  law ;  Woodruff  v.  North  Bloom- 
field  Gravel  Min.  Co.,  9  Sawy.  500,  18  Fed.  777,  holding  Congress  could 
not  authorize  nuisance  within  ncCvigable  stream  within  State;  Norris  v. 
Boston,  7  How.  556,  12  L.  Ed.  817,  holding  Congress  has  not  power  to  con- 
trol fisheries  within  State;  Willow  River  Club  v.  Wade,  100  Wis.  94,  42 
L.  R.  A.  313,  76  N.  W.  274,  holding  the  prerogatives  of  the  crown  vested 
in  the  State ;  Commonwealth  v.  Alger,  7  Cush.  93,  holding  right  to  control 
sea  for  purposes  of  navigation  and  fishery  vested  in  the  State;  Common- 
wealth V.  Manchester,  152  Mass.  243,  244,  23  Am.  St^  Rep.  831,  832,  9 
L.  R.  A.  241,  242,  25  N.  E.  117,  holding  jurisdiction  of  States  over  fisheries 
extends  same  distance  as  jurisdiction  of  nations;  Adams  v.  Ulmer,  91  Mc. 
53,  39  Atl.  350,  holding  sovereignty  of  State  over  tide  waters 'for  marine 
league  from  shore  was  never  surrendered ;  Hardin  v.  Jordan,  140  U.  S.  382, 
35  L.  Ed.  433,  11  Sup.  Ct.  812,  citing  authorities  and  holding  extent  of 
prerogative  of  State  depends  upon  laws  of  each  State;  Morris  v.  United 
States,  174  U.  S.  226,  228,  230,  13  L.  Ed.  957,  968,  19  Sup.  Ct.  662,  663, 
664,  holding  title  to  lands  under  Potomac  River  conveyed  by  grant  o^ 
Charles  I  to  Lord  Baltimore,  passed  to  United  States  upon  final  acquisi- 
tion of  District  of  Columbia ;  St.  Louis  etc.  Ry.  Co.  v.  Ramsey,  53  Ark.  321, 
22  Am.  St.  Rep.  198,  8  L.  R.  A.  561,  13  S.  W.  932,  holding  beds  of  non- 
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tidal  navigable  streams  belong  to  State;  State  v.  Tower,  84  Me.  445,  24 
Atl.  899,  holding  State  has  exclusive  jurisdiction  to  regulate  fisheries; 
State  V.  Harrub,  95  Ala.  182,  36  Am.  St.  Bep.  197,  15  L.  B.  A.  763,  10 
South.  753,  holding  State  has  absolute  control  of  oysters  and  oyster-beds; 
McCready  v.  Commonwealth,  27  Gratt.  937,  988,  holding  act  forbidding. 
planting  of  oysters  by  nonresident  constitutional;  Sloan  v.  Biemiller,  34 
Ohio  St.  514,  holding  right  of  fishing  in  Lake  Erie  and  its  bays  is  in  public  ;^ 
Manchester  v.  Massachusetts,  139  U.  S.  260,  85  L.  Ed.  165,  11  Sup.  Ct.  563,. 
holding  statute  of  Massachusetts  to  protect  fisheries  of  Buzzards  Bay  valid ; 
Smith  v.  Maryland,  18  How.  74,  75,  15  L.  Ed.  271,  holding  soil  in  Chesa- 
I)eake  Bay  within  boundaries  of  Maryland  belongs  to  State  in  trust  for 
public;  Bowlby  v.  Shively,  22  Or.  426,  30  Pac.  159,  holding  Oregon  had 
title  io  tide-lands  and  might  dispose  of  them  subject  to  navigation  and 
commerce ;  Dunlap  v.  Commonwealth,  108  Pa.  St.  614,  holding  Pennsylvania 
had  same  jurisdiction  over  waters  of  Lake  Erie  as  if  included  in  grant 
to  Pennsylvania;  Craig  v.  Kline,  65  Pa.  St.  410,  8  Am.  Bep.  643,  hoMing 
Pennsylvania  may  prohibit  floating  of  saw  logs  in  Susquehanna  River  ^ 
Mahler  v.  Norwich  etc.  Co.,  35  N.  Y.  356,  holding  that  on  Revolution, 
dominion  over  Long  Island  sound  devolved  on  New  York  and  Connecticut ; 
The  Sloop  Martha  Anne,  01c.  22,  Fed.  Cas.  9146,  holding  inhabitants  of 
Oyster  Bay  township  on  Long  Island  sound  have  exclusive  right  to  oyster 
fishing;  Sage  v.  Mayor,  154  N.  Y.  71,  61  Am.  St.  Bep.  596,  38  L.  B.  A.  610, 
47  N.  E.  1098,  holding  under  Dongan  and  Montgomery  charters  there  vested 
in  New  York  city  surrounding  tide-lands;  Van  Dolsen  v.  Mayor  etc.  of 
New  York,  21  Blatchf.  457,  17  Fed.  818,  holding  city  of  New  York  could 
not  obstruct  one  claiming  under  grant  by  crown  in  1676  and  1677 ;  Illinois 
Cent.  R.  R.  Co.  v.  Illinois,  146  U.  S.  456,  458,  86  L.  Ed.  1044,  13  Sup.  Ct. 
119, 120,  holding  tide-lands  held  in  trust  for  people  and  cannot  be  alienated 
to  their  detriment ;  Chisholm  v.  Caines,  67  Fed.  291,  holding  title  of  sov- 
ereign is  held  in  trust  for  public ;  McCready  v.  Virginia,  94  U.  S.  394,  24 
^  RL  248,  holding  State  can  grant  exclusive  right  for  raising  oysters; 
-Pacific  Gas  Imp.  Co.  v.  Ellert,  64  Fed.  435,  436,  holding  State,  if  its  laws 
permit,  may  dispose  of  tide-lands ;  Galveston  v.  Menard,  23  Tex.  396,  hold- 
ing Republic  of  Texas  could  grant  that  part  of  Galveston  Bay  called  the 
^«*s;  State  v.  Pacific  Guano  Co.,  22  S.  C.  84,  holding  State  held  for  public 
tee  an<l  may  dispose  of  beds  of  tidal  streams  by  statute,  but  not  by  officers 
«8  "vacant  land";  United  States  v.  Bain,  3  Hughes,  604,  Fed.  Cas.  14,496, 
^oWin^  State  could  authorize  lease  of  space  for  dock;  Woodruff  v.  North 
^oonxfteld  Min.  Co.,  9  Sawy.  511,  18  Fed.  785,  holding  State,  except  under 
P^^v-ex-   ^f  eminent  domain,  cannot  interfere  with  navigable  streams;  Water 
^oweir    Co.  V.  Water  Commrs.,  168  U.  S.  359,  362,  42  L.  Ed.  501,  502,  18 
^P-  Ct.  161,  162,  holding  rights  of  riparian  owners  are  measured  by  rules 
^^  State;  Mills  v.  United  States,  46  Fed.  747,  holding  rights  of  riparian 
^^ei-s  are  subordinate  to  control  of  government  for  navigation ;  Barney  v. 
'^'^^kvils^  94  U.  S.  338,  24  lu  Ed.  228,  holding  soil  of  Mississippi  belongs  to 
^^^    State;  St.   Clair  v.   Lovingston,  23   Wall.   68,  23  L.  Ed.  63,  holding 
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riparian  proprietor  entitled  to  alluvion;  State  v.  White  Oak  River  Corp., 
311  N.  C.  663,  16  S.  E.  332,  holding  State  could  make  indictable  any  ob- 
struction of  river;  Woodman  v.  Kilbourn  Mfg.  Co.,  1  Abb.  (U.  S.)  164, 
1  Biss.  552,  Fed.  Cas.  17,978,  holding  legislature  may  inquire  into  necessity 
for  dam  and  prescribe  conditions;  Ravenswood  v.  Flemings,  22  W.  Va.  57, 
46  Am.  Bep.  490,  holding  legislature  may  forbid  building  wharf  between 
high  and  low  water  mark;  Austin  v.  Rutland  R.  R.  Co.,  21  Bbatchf.  363, 

17  Fed.  470,  holding  State  and  riparian  owner  together  have  right  to  erect 
wharves;  Weston  v.  Sampson,  8  Cush.  353,  54  Am.  Dec.  766,  holding  legis- 
lature could  establish  lines  in  harbor  beyond  which  no  wharf  could  be 
extended;  Eisenbach  v.  Hatfield,  2  Wash.  241,  252,  26  Pac.  540  (dissenting 
opinion,  p.  273,  26  Pac.  550),  holding  a  riparian  owner  could  not  extend 
wharves  below  high-water  mark  as  against  State;  Union  Depot  etc.  Col  v. 
Brunswick,  31  Minn.  300,  47  Am.  Rep.  789,  17  N.  W.  628,  holding  State 
could,  not  take  away,  without  compensation,  riparian  owner's  right  to 
wharf  beyond  low-water  mark;  Oilman  v.  Philadelphia,  3  Wall.  726,  18 
L.  Ed.  99,  where  court  refused  to  enjoin  bridge  by  Philadelphia  over 
Schuylkill  River;  United  States  v.  New  Bedford  Bridge,  1  Wood.  &  M. 
409,  410,  413,  427,  Fed.  Cas.  15,867,  holding  Circuit  Court  could  not  under 
act  of  1789  punish  erection  of  bridge  or  obstruction  of  navigation;  Smith 
v.  Rochester,  92  N.  Y.  484,  44  Am.  Rep.  403,  holding  diversion  under  act 
of  legislature  to  injury  of  mill  owner  may  be  enjoined;  People  v.  Gold 
Run  Ditch  etc.  Co.,  66  Cal.  151,  56  Am.  Rep.  88,  4  Pac.  1159,  holding  dump- 
ing of  mining  debris  into  non-navigable  stream  could  be  enjoined ;  State  v. 
Black  River  Phosphate  Co.,  32  Fla.  93,  13  South.  644,  holding  statute  for 
benefit  of  riparian  owners  did  not  give  right  to  take  phosphate  below 
high  water ;  dissenting  opinion  in  Newport  etc.  Bridge  Co.  v.  United  States, 
105  U.  S.  491,  26  L.  Ed.  1150,  majority  holding  power  of  regulating  bridges 
affecting  navigation  of  waters  of  United  States  is  in  Congress;  dissentine 
opinion  in  Moulton  v.  Libbey,  37  Me.  502,  majority  holding  State  has  right 
to  regulate  fishing;  dissenting  opinion  in  Stevens  v.  Paterson  &  N.  R.  R., 
34  N.  J.  L.  567,  majority  holding  State  is  absolute  owner  of  land  in  all 
navigable  water  within  its  territorial  limits;  Mobile  v.  Hallett,  16  Pet. 
266,  10  L.  Ed.  960,  construing  act  involved  in  the  principal  case ;  Mobile  v. 
Eslava,  16  Pet.  257,  258,  10  L.  Ed.  957,  construing  grant  by  Congress  of 
water  lots  to  city  of  Mobile;  Lowndes  v.  Huntington,  153  U.  S.  30,  38 
L.  Ed.  623,  14  Sup.  Ct.  765,  holding  grant  to  Huntington  conveyed  lands 
under  tide  water  in  Huntington  Bay ;  Commonwealth  v.  Erie  Ry.,  62  Pa.  St. 
292,  1  Am.  Rep.  403,  holding  among  reserved  State  rights  was  that  of 
eminent  domain;  Geer  v.  Connecticut,  161  U.  S.  529,  40  L.  Ed.  797,  16 
Sup.  Ct.  604,  holding  ownership  of  wild  game  is  to  be  exercised  for  whole 
people. 

Title  to  land  covered  by  tidal  and  other  navigable  waters.    Note,  53 
Am.  St.  Rep.  291. 

Title  to  accretions.    Note,  16  Am.  Rep.  527. 

Title  to  land  under  water.    Note,  42  L.  B.  A.  163. 
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Orants  hy  aiitborlt^  of  States  must  be  tiled  and  determined  by  different 
pilndples  from  those  wMch  apply  to  grants  of  British  crown. 

Approved  in  The  Stella  B.,  183  Fed.  510,  holding  English  grant  to  town 
so  far  as  relating  to  navigable  waters  therein  was  subject  to  general 
jurisdiction  of  government.  ^ 

Grants  of  property  under  navigable  waters  are  strictly  construed  and  It 
vffl  not  be  presumed  that  king  intended  to  part  with  any  portion  of  public 
domain  miless  clear  and  especial  words  are  used  to  denote  it. 

Approved  in  United  Thacker  Coal  Co.  v.  Red  Jacket  Jr.  Coal  Co.,  232 
Fed.  60,  holding  grant  by  State  would  be  construed  against  grantee;  Mc- 
Cartcr  v.  Lehigh  Valley  R.  Co.,  78  N.  J.  Eq.  360,  79  Atl.  99,  holding  grant 
of  riparian  lands  to  railroad  would  be  construed  in  favor  of  State ;  Lewis 
Blue  Point  Oyster  Cultivation  Co.  v.  Briggs,  198  N.  Y.  295,  19  Ann.  Oas, 
694,  34  L^OL  A.  (N.  S.)  1084,  91  N.  E  848,  holding  crown  grant  of  land 
under  navigable  water  impliedly  reserved  right  of  navigation  aAd  power 
to  improve  channel ;  Matter  of  City  of  New  York,  168  N  Y.  141,  61  N.  E. 
160,  determining  riparian  rights  along  Harlem  River;  dissenting  opinion 
in  Kean  v.  Calumet  Canal  Co.,  190  U.  S.  499,  47  L.  Ed.  1153,  23  Sup.  Ct. 
667,  majority  holding,  that  under  swamp-land  act,  Indiana  acquired  title 
to  submerged  lands  up  to  State  line ;  Gamer's  Case,  3  Gratt.  680,  750,  758, 
on  grant  between  sovereigns  and  construing  grant  of  Northwest  Territory ; 
Moulton  V.  Libbey,  37  Me.  487,  491,  69  Am.  Dec.  61,  64,  holding  right  of 
fishery  reserved  from  grant  of  Charles  I  to  Sir  Ferdinando  Georges;  Van 
Dolsen  v.  New  York,  17  Fed.  819,  21  Blatchf .  457,  holding  grant  by  crown 
stopped  at  high-water  mark;  Commonwealth  v.  Roxbury,  9  Gray,  492, 
holding  this  to  be  especially  true  on  grant  of  land  held  in  fiduciary  capa- 
city for  public  use ;  Shively  v.  Bowlby,  152  U.  S.  10,  38  L.  Ed.  335,  14  Sup. 
Ct.  551,  holding  rule  of  construction  of  grant  by  sovereign  different  from' 
that  governing  private  grants;  De  Lancey  v.  Piepgras,  138  N.  Y.  37,  33 
N.  £.  824,  holding  lands  below  high  water  did  not  pass  by  patent  unless 
actually  included;  Mobile  v.  Emanuel,  1  How.  103,  11  L.  Ed.  63,  holding 
grant  does  not  pass  lands  under  arm  of  sea  except  by  special  words; 
Rosborough  v.  Picton,  12  Tex.  Civ,  116,  34  S.  W.  792,  holding  grant  along 
seacoast  did  not  pass  title  to  land  under  water;  State  v.  Pacific  Guano 
Co.,  22  S.  C.  75,  holding  title  in  navigable  streams  does  not  pass  by  grant 
of  superjacent  land;  Concord  Mfg.  Co.  V.  Robertson,  66  N,  H.  12,  13,  14, 
18  L.  B.  A.  686,  687,  25  Atl.  723,  724,  holding  in  grants  bounded  on  large 
natural  ponds  boundary  is  water's  edge;  Proprietors  of  Mills  v.  Common- 
wealth, 164  Mass.  234,  41  N.  E.  283,  and  Watuppa  Reservoir  Co.  v.  Fall 
River,  147  Mass.  560, 1  L.  R.  A,  470,  18  N.  E.  473,  both  holding  grant  will 
Qot  give  exclusive  right  to  waters  of  pond  unless  in  clear  terms;  Con- 
necticut River  Lumber  Co.  v.  Olcott  Falls  Co.,  65  N.  H.  387,  13  L.  R.  A. 
835,  21  Atl.  1095,  holding  intent  to  discontinue  way  over  river  not  shown 
by  grant  of  land  under  it ;  Packer  v.  Bird,  137  U.  S.  671,  34  L.  Ed.  821, 
11  Sup.  Ct.  212,  holding  title  under  Mexican  grant  did  not  extend  beyond 
bank  or  include  island;  People  v.  Lambier,  5  Denio,  15,  47  Am.  Dec  275, 
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holding  statute  authorizing  erection  of  piers  and  filling  bed  did  not  justify 
closing  space  between  river  and  street;  State  v.  Black  River  Phosphate 
Co.,  32  Fla.  107,  13  South.  648,  applying  rule  in  construing  act  giving  right 
to  dig  phosphate  from  beds;  dissenting  opinion,  Stevens  v.  Paterson  & 
N.  R.  R.  Co.,  34  >J.  J.  L.  559,  majority  holding  statute  giving  right  to 
lay  road  along  river  will  not  give  right  to  take  land  below  high  water; 
Barre  v.  Fleming,  29  W.  Va.  324,  1  S.  E.  738,  holding  riparian  owners  in 
Ohio  owned  to  low-water  mark;  Shively  v.  Bowlby,  152  U.  S.  15,  16.  17, 
18,  30,  43,  49,  38  lu  Ed.  337,  338,  342,  347,  349,  14  Sup.  Ct.  553,  554,  559, 
564,  566,  holding  donation  bounded  by  Columbia  River  passed  no  right 
below  high  water,  as  against  grant  from  State;  Clark  v.  Peckham,  10  R.  I. 
38,  14  Am.  Rep.  657,  holding  riparian  owner  had  right  of  which  he  cannot 
lawfully  be  deprived.  • 

Distinguished  in  Kiefer  v.  Germ.  Am.  Seminary,  46  Mich.  640,  10  N.  W. 
51,  where  grant  to  educational  corporation  was  construed  to  el¥ect  general 
intent. 

Ownership  of  land  bounding  on  navigable  waters.    Note,  10  Am.  Dec. 
385,  387. 

Rights  of  land  owners  in  navigable  waters  fronting  their  lands,  and 
in  the  lands  under  such  waters.    Note,  19  Am.  St.  Rep.  228. 

On  validity  of  legislative  grant  of  exclusive  control  over  navigable 
stream.    Note,  Ann.  Oas.  1915D,  69. 

Strict  construction  of  grant  by  government.    Note,  8  E.  B.  C.  231, 
232. 

Ownership  of  riparian  owner  to  thread  of  stream.    Note,  23  E.  B.  0. 
184. 

Under  grant  by  Oharles  n  to  Duke  of  York  in  1664  and  1674.  rivers,  bays 
and  arms  of  sea  and  all  prerogative  rigbts  witbin  limits  of  cbarter  passed, 
except  those  saved  in  tbe  letters  patent. 

Cited  in  Clement  v.  Bums,  43  N.  H.  619,  holding  grants  to  colonies 
vested  crown's  right  in  waters  to  be  held  for  public. 

In  construing  grant  by  Obarles  II  to  Duke  of  York,  laws  and  institutions 
of  England,  history  of  times,  object  of  cbarter,  contemporaneous  construction 
given  to  it,  and  usage  under  it  for  century  and  more  wblcb  has  since  elapsed, 
are  all  entitled  to  consideration  and  weight. 

Approved  in  People  ex  rel.  Howell  v.  Jessup,  160  N.  Y.  256,  54  N.  E. 
685,  construing  grant  of  Southampton  lands. 

There  is  a  public  common  of  piscary  belonging  to  the  people  of  England 
in  the  sea  or  creeks  or  arms  thereof.* 

Approved  in  Lewis  v.  State,  110  Ark.  208,  161  S.  W.  155,  holding  rights 
of  people  to  wild  game  and  fish  came  down  from  laws  of  England  which 
must  be  controlled  for  benefit  of  all  members  of  community  alike;  Weston 
v.  Sampson,  8  Cush.  353,  54  Am.  Dec.  766,  and  Moulton  v.  Libbey,  37  Me. 
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493,  59  Am.  DdC.  65,  both  holding  common  right  of  fishery  included  fishery 
of  clams ;  Commonwealth  v.  Bailey,  13  Allen,  542,  holding  public  right  of 
fishing  includes  shell-fish;  Sterling  v.  Jackson,  69  Mich.  496,  13  Am.  St. 
Eep.  411,  37  N.  W.  850,  holding  one  has  exclusive  right  of  hunting  and 
sporting  on  his  own  land,  whether  upland  or  covered  with  water. 

On  grant  by  Charles  n  to  Duke  of  York  in  1664  and  1674,  lands  under 
navigable  waters  were  passed  to  grantee  as  one  of  royalties  incident  to  powers 
of  government,  und  were  to  he  held  by  him  in  same  manner  and  for  same' 
purposes  that  navigable  waters  of  England  imd  soils  under  them  are  held  by 
crown. 

Approved  in  dissenting  opinion  in  Trustees  etc.  of  Town  of  Brookhaven 
V.  Smith,  188  N.  Y.  90,  9  L.  R.  A.  (N.  S.)  326,  80  N.  E.  671,  majority 
holding  common-law  principle  that  king  owned  soil  of  sea  did  not  apply 
where  crown  grant  of  land  under  water  was  made  to  town ;  Commonwealth 
V  Roxbury,  9  Gray,  482,  holding  Massachusetts  colony  grant  conveyed  all 
public  and  private  rights  in  seashore;  Church  v.  Meeker,  34  Conn.  428, 
holding  that  in  1651  titl^  to  shores  of  Connecticut  was  in  king  in  trust  for 
public. 

When  people  of  Kew  Jersey  took  possession  of  reins  of  government  and 
powers  of  sovereignty,  prerogatives  and  regalities  which  before  belonged  to 
crown  or  parliament  became  immediately  and  rightfully  vested  in  State. 

Approved  in  Philadelphia  Brewing  Co.  v.  McOwen,  76  N.  J.  L.  641,  642, 
131  Am.  St.  Rep.  664,  73  Atl.  520,  following  rule;  Mayor  and  Aldermen 
of  Jersey  City  v.  Hall,  79  N.  J.  L.  570,  Ann.  Oas.  1912A,  696,  76  Atl.  1062, 
holding  act  granting  land  to  city  as  tide-water  basin  gave  to  city  power  and 
duty  to  regulate  and  supervise  lands  so  granted ;  American  Dock  Imp.  Co. 
V.  Trustees  of  Public  Schools,  39  N.  J.  Eq.  412,  holding  title  to  New  Jersey 
is  proprietary  in  fullest  extent,  including  power  to  grant  to  individuals; 
Oough  V.  Bell,  21  N.  J.  L.  160,  161,  164,  holding  New  Jersey  proprietors 
cannot  grant  lands  below  high-water  mark;  Case  of  Pea  Patch  Island,  30 
Fed.  Cas.  1137,  holding  any  conveyance  by  proprietors  after  independence 
was  void ;  Stevens  v.  Paterson  &  N.  R.  R.,  34  N.  J.  L.  537,  3  Am,  Rep.  271, 
holding  proprietors  did  not  under  grant  from  Duke  of  York  take  property 
under  navigable  rivers;  Den  v.  Association  of  New  Jersey,  15  How.  432, 
433,  14  L.  Ed.  760,  761,  holding  soil  under  waters  of  East  New  Jersey 
belonged  to  State  and  not  to  proprietors;  Bell  v.  Gough,  23  N.  J.  L.  654, 
€55,  674,  706,  holding  in  New  Jersey  title  to  land  on  tide  waters  extends 
to  high  water;  Gough  v.  Bell,  22  N.  J.  L.  455,  456,  459,  468,  476,  478,  479, 
480,  487,  488,  holding  in  New  Jersey  owner  may  extend  improvements  by 
wharves  or  filling  up,  unless  prevented  by  State. 

State  and  Federal  ownership  of  waters.    Note,  50  L.'R.  A.  747. 

Decision  of  State  court  construing  charter  granted  by  crown  does  not  of 
Itself  bind  Federal  Supreme  Court,  but  when  it  confirms  the  construction  uni- 
formly placed  on  it,  and  laws  have  been  founded  upon  it  and  extensive  im- 
provements made  under  it,  judgment  should  be  regarded  as  conclusive. 
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Cited  in  Murrell  v.  Jones,  40  Miss.  582,  holding  State  decisions  constra- 
ing  local  laws  binding,  but  leaving  question  in  doubt  where  question  of 
public  policy  under  Federal  Constitution  is  involved. 

Questions  of  State  law  as  to  which  State  court  decisions  must  bo 
followed  in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  420. 

With  respect  to  land  mider  water,  public  use  for  passing  Bud  repassing 
and  all  purposes  for  which  public  way  may  be  used  are  open  to  public,  owner 
nevertheless  retaining  all  the  rights  and  benefits  of  soil  that  may  not  impede 
or  interfere  with  use  as  public  highway. 

Cited  in  McCready  v.  Commonwealth,  27  Gratt.  991,  holding  navigable 
waters  are  property  of  State,  to  be  controlled  for  public  benefit. 

Miscellaneous.  Cited  in  City  of  Providence  v.  Comstock,  27  R.  I.  556, 
65  Atl.  314,  where  municipal  corporation  owns  land  in  fee  and  has  been 
ousted  from  possession,  ejectment  is  proper  to  establish  title  and  recover 
possession,  though  land  is  covered  by  tide;  Marriott  v.  Brune,  9  How. 
636,  13  L.  Ed.  289,  on  meaning  of  words  "less  than  the  invoice  value.'' 

16  Pet.  435-450,  10  L.  Ed.  1022,  DOBBINS  Y.  COMMISSIONERS  OF  EBIB 
COUNTY. 

Obligation  to  pay  taxes  rests,  not  upon  privileges  enjoyed  or  protection 
given  to  citizen  by  government,  but  upon  necessity  of  money  for  support  of 
State  in  times  of  peace  or  war. 

Cited  in  Van  Brocklin  v.  Tennessee,  117  U.  S.  159,  29  lu  Ed.  847,  6  Sup. 
Ct.  674,  holding  United  States  cannot  hold  property  as  monarch  may  for 
private  purposes. 

Taxation  is  sacred  right,  essential  to  existence  of  government.  Incident  of 
sovereignty;  right  of  legislation  is  coextensive  with  incident,  to  attach  it  upon 
all  persons  and  property  within  Jurisdiction  of  the  State. 

Approved  in  dissenting  opinion  in  Buster  &  Jones  v.  Wright,  5  Ind. 
Ter.  445,  82  S.  W.  869,  majority  holding  tax  collector  for  Creek  Nation 
under  authority  of  Secretary  of  Interior  could  close  places  of  business 
of  merchants  trading  without  licenses  in  territory  of  Creek  Nation. 

Distinguished  in  United  States  v.  Naylon,  3  Alaska,  91,  holding  civilian 
employee  of  United  States  residing  within  military  reservation  not  subject 
to  road  tax. 

There  is  concurrent  right  of  legislation  in  States  and  TTnited  States,  except 
as  both  are  restrained  by  Constitution. 

Cited  in  Sweatt  v.  Boston  etc.  Ry.,  3  Cliff.  352,  5  Bank.  Reg.  249,  Fed. 
Cas.  13,684,  holding  States  and  United  States  exercising  jurisdiction 
ivithin  same  limits,  are  independent  sovereignties;  Norris  v.  Doniphan,  4 
Met.  (Ky.)  431,  to  point  that  States  and  United  States  are  sovereign 
within  their  respective  spheres. 
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Both  States  and  TTnlted  States  are  restrained  in  power  of  taxation  by  ex- 
press prohibitions  in  Constitution,  and  States  by  such  as  are  necessarily  implied 
when  exercise  of  right  by  State  conflicts  with  perfect  execution  of  another 
sovereign  power  delegated  to  United  States. 

Cited  in  United  States  v.  New  Bedford  Bridge,  1  Wood.  &  M.  503,  Fed. 
Gas.  15,867,  holding  State  cannot  levy  duties  on  tonnage  and  imports  and 
forbid  entries  of  vessels. 

The  government  of  the  United  States  is  supreme  within  its  sphere  of  action. 

Cited  in  In  re  Brinkman,  7  Bank.  R^.  426,  4  Fed.  Cas.  147,  holding 
State  courts  cannot  take  cognizance  of  matter  of  which  Federal  courts 
have  exclusive  jurisdiction. 

A  State  law,  rating  and  assessing  captain  in  United  States  revenue  cutter 
service,  for  his  ol&ce  under  the  Unlt^  States,  for^county  rates  and  levies,  is 
imconstitutionaL 

Approved  in  Western  Union  Telegraph  Co.  v.  Kansas,  216  U.  S.  32, 
54  L.  Ed.  S68,  30  Sup.  Ct.  190,  holding  void  State  statute  taxing  interstate 
telegraph  corporation  on  basis  of  whole  capital  stock;  South  Carolina^ v. 
United  States,  199  U.  S.  452,  466,  50  L.  Ed.  266,  272,  26  Sup.  Ct.  110, 
United  States,  under  internal  revenue  laws,  may  exact  liquor  license  from 
dispensing  agents  of  State  which  has  taken  charge  of  liquor  business; 
Fairbank  v.  United  States,  181  U.  S.  297,  46  L.  Ed.  868,  21  Sup.  Ct.  654, 
holding  stamp  tax  on  foreign  bill  of  lading  is  tax  on  exports;  Larabee  v. 
Dolley,  175  Fed.  393,  holding  bank  guaranty  law  of  Kansas  void  as  against 
nonconsenting  stockholder  of  national  bank  accepting  its  provisions;  Par- 
nell  V.  Page,  128  Fed.  497,  and  Parnell  v.  Page,  133  N.  C.  126,  45  S.  E. 
534,  both  holding  State  cannot  tax  salary  of  Federal  judge;  Bettman  v. 
Warwick,  108  Fed.  50,  holding  bond  of  notary  public  is  exempt  from 
stamp  tax  imposed  by  revenue  act  of  1898;  Penick  v.  Foster,  129  Ga.  221^ 
12  Ann.  Oas.  346,  12  L.  B.  A.  (N.  S.)  1159,  58  S.  £.  775,  holding  bonds 
of  municipality  of  State  not  taxable  in  hands  of  resident  of  State ;  Wheeler 
V.  Weightman,  96  Kan.  67,  L.  R.  A.  1916A,  846,  149  Pac.  984,  holding  tax 
on  privilege  of  recording  mortgage  based  on  amount  and  term  of  debt 
was  tax  on  mortgage  of  property;  New  Orleans  v.  Salmen  Brick  etc.  Co., 
135  La.  842,  66  South.  242,  holding  property  of  another  State  used  for 
governmental  purposes  within  Louisiana  not  subject  to  taxation  by  rule 
of  comity;  Schlesinger  v.  Gilhooly,  189  N.  Y.  16,  12  Ann.  Oas.  1138,  81 
N.  E^.  624,  holding  national  bank  act  limiting  interest  chargeable  by  na- 
tional banks  superseded  State  laws  on  usury  as  applied  to  such  banks; 
In  the  Matter  of  the  Taxation  of  the  Salaries  of  Judges,  131  N.  C.  697, 
42  S.  E.  972,  holding  under  Const.,  art.  IV,  §  23,  prohibiting  reduction, 
salaries  of  Supreme  Court  judges  are  exempt  from  taxation;  Mosely  v. 
State,  115  Tenn.  57,  59,  86  S.  W.  716,  interest  on  United  States  bonds  is 
not  taxable  by  State  on  being  paid  into  hands  of  bondholder ;  State  v.  Bell, 
Phill.  (N.  C.)  90,  holding  one  licensed  under  United  States  revenue  laws 
was  not  officer  exempt  from  taxation;  Van  Brocklin  v.  State,  117  U.  S. 
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170,  178,  29  L.  Ed.  852,  854,  6  Sup.  Ct.  681,  6&5,  holding  Federal  property 
cannot  be  taxed  by  State;  Fagan  v.  Chicago,' 84  111.  233,  holding  Federal 
property  cannot  be  assessed  for  public  improvements;  Andrews  v.  The 
Auditor,  28  Gratt.  127,  holding  State  cannot  tax  Federal  buildings  erected 
on  private  land;  Searight  v.  Stokes,  3  How.  178,  11  L.  Ed.  550,  holding 
mail  carriage  is  exempt  from  taxation ;  Farmers  etc.  Nat.  Bank  v.  Dearing, 
91  U.  S.  34,  23  L.  Ed.  199,  holding  State  can  exercise  no  control  over 
national  banks;  Barer  v.  Rochester  Nat.  Bank,  59  N.  H.  311,  holding  na- 
tional banks  not  subject  to  penalty  of  State  statute  against  usury;  People 
T.  Commissioners  of  Taxes,  35  N.  Y.  446,  holding  stockholders  of  national 
or  State  bank  whose  capital  invested  in  bonds  of  United  States  may  be 
taxed;  People  v.  Hoffman,  37  N.  Y.  15,  17,  holding  certificates  of  indebt- 
•edness  issued  under  act  of  Congress  not  exempt;  In  re  Sheffield,  64  Fed. 
836,  holding  exclusive  right  to  make  and  vend  invention  cannot  be  taxed; 
Commonwealth  v.  Westinghouse  Electric  &  Mfg.  Co.,  151  Pa.  St.  271,  24 
Atl.  1110,  holding  stock  of  jcorporation  invested  in  patent  right  cannot  be 
-taxed;  Santa  Clara  v.  Southern  Pacific  R.  R.  Co.,  9  Sawy.  171,  18  Fed. 
388,  holding  railroad  created  in  State  taxable  although  employed  by  gen- 
eral government ;  United  States  v.  Ames,  1  Wood.  &  M.  85,  Fed.  Gas. 
14,441,  holding  in  place  over  which  jurisdiction  ceded  to  United  States, 
State  laws  cannot  thwart  cession ;  Fifield  v.  Close,  15  Mich.  508,  and  Jones 
v.  Keep,  19  Wis.  376,  381,  both  holding  act  of  Congress  requiring  stamp 
to  be  affixed  to  process  is  void;  Davis  v.  Richardson,  45  Miss.  503,  7  Am. 
Rep.  734,  holding  written  contract  not  stamped  as  provided  was  admis- 
sible ;  State  v.  Garton,  32  Ind.  5,  8,  2  Am.  Rep.  318,  321,  holding  Congress 
could  not  impose  stamp  tax  on  official  bonds;  Day  v.  Buffinton,  3  Cliff. 
388,  Fed.  Cas.  3675,  and  The  Collector  v.  Day,  11  Wall.  122,  127,  20  L.  Ed. 
125,  126,  both  holding  Congress  cannot  impose  tax  on  salary  of  State 
judge ;  West  River  Bridge  Co.  v.  Dix,  6  How.  548,  12  L.  Ed.  552,  to  point 
*that  office  taxable  ly  government  under  which  held  but  not  by  other 
governments;  dissenting  opinion  in  Central  Pacific  R.  R.  Co.  v.  California, 
162  U.  S.  148,  149,  40  L.  Ed,  922,  923,  16  Sup.  Ct.  787,  majority  holding 
property  of  Federal  corporation  may  be  taxed  by  State,  but  not  franchise; 
dissenting  opinion  in  Coite  v.  Society  for  Savings,  32  Conn.  191,  majority 
holding  savings  bank  not  entitled  to  deduction  from  tax  on  account  of 
Federal  securities;  Commonwealth  v.  Mann,  5  Watts  &  S.  417,  holding 
legislature  could  not  diminish  compensation  of  judges  during  continuance 
of  office;  Maxwell  v.  State,  8  Heisk.  638,  holding  statute  imposing  ta^c 
on  lawyers  is  void;  Pollock  v.  Farmers'  Loan  &  T.  Co.,  158  U.  S.  665, 
39  L.  Ed.  1135,  15  Sup.  Ct.  931  (dissenting  opinion,  p.  691,  39  L.  Ed.  1144, 
15  Sup.  Ct.  941),  and  Pollock  v.  Farmers'  Loan  &  T.  Co.,  157  U.  S.  582, 
584,  591,  39  L.  Ed.  819,  820,  823,  15  Sup.  Ct.  690,  693  (dissenting  opinion, 
p.  646,  39  L.  Ed.  842,  15  Sup.  Ct.  714),  both  holding  income  tax  is  direct 
tax  and  void ;  dissenting  opinion  in  State  v.  Aiken,  42  S.  C.  262,  26  L.  R.  A. 
363,  20  S.  E.  236,  and  McCullough  v.  Brown,  41  S.  C.  250,  23  L.  R.  A.  422, 
19  S.  E.  474,  both  holding  act  of  1892,  providing  for  sale  of  liquors  by 
State,  was  void;  Sweatt  v.  Boston  etc.  R.  R.  Co.,  3  Cliff.  352^  5  Bank.  Reg. 
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249y  Fed.  Cas.  13,684,  holding  Congress  can  make  railroads  created  by 
State  liable  to  bankrupt  law;  Ex  parte  White,  228  Fed.  91,  arguendo. 

Distinguished  in  Home  Title  Ins.  Co.  v.  Keith,  230  Fed.  909,  upholding 
stamp  tax  on  deeds  as  applied  to  deed  executed  by  referee  to  foreclose 
mortgage  as  not  being  tax  on  functions  of  State;  Dyer  v.  City  of  Melrose, 
197  Mass.  99,  125  Am.  St.  Eep.  330,  34  L.  R.  A.  (N.  S.)  1215,  83  N.  E.  6, 
holding  salary  of  officer  of  United  States  after  coming  into  his  possession 
liable  to  taxation  under  general  law;  State  v  Nygaard,  159  Wis.  401, 
403,  150  N.  W.  615^  516,  holding  income  tax  applied  to  salary  of  public 
officer ;  Melcher  v.  Boston,  9  Met. .  75,  77,  holding  clerk  in  postoffice  is 
taxable  on-  his  income ;  Manhattan  Co.  v.  Blake,  148  U.  S*  426,  37  L.  Ed. 
509,  13  Sup.  Ct.'  645,  sustaining  tax  by  Congress  upon  deposits  in  bank ; 
Burlington  etc.  R.  R.  Co.  v.  Hayne,  19  Iowa,  139,  holding  lands  granted 
by  Congress  for  railroad  are  taxable;  Commonwealth  v.  Erie  Ry.  Co.,  62 
Pa.  St.  298,  1  Am.  Rep.  410,  holding  tax  on  railroads  within  States  at  rate 
per  ton  upon  goods  carried  is  valid;  dissenting  opinion  in  Morris  v.  Bos- 
ton, 7  How.  538,  12  L.  Ed.  ^09,  majority  holding  State  statute  imposing 
tax  on  alien  passengers  was  void;  Debolt  v.  Ohio  Life  Ins.  &  T.  Co.,  1 
Ohio  St.  589,  holding  act  incorporating  State  Bank  of  Ohio  contained  no 
pledge  not  to  alter  mode  of  taxation. 

Limited  in  State  ex  rel.  Dawson,  in  re  Strowbridge,  39  Ala.  387,  holding 
it  related  to  agencies  created  by  Federal  government  and  not  to  persons 
or  property  witliin  State. 

Taxation  and  assessment  of  public  property.  Note,  33  Am.  St.  Rep. 
401. 

Exemption  from  taxation  or  assessment  of  lands  owned  by  govern- 
mental bodies  or  in  which  they  have  an  interest.  Note,  132  Am.  St. 
Rep.  307. 

Power  of  State  to  tax  salary  or  income  of  Federal  officer  and  vice 
versa.    Note,  7  Ann.  Oas.  87. 

Power  of  State  or  Federal  government  to  tax  salary  of  one  another's 
officers.    Note,  34  L.  R.  A.  (N.  B.)  1215, 1216. 

TaxabLei  personal  income  under  income  tax  statute.  Note,  Ann.  Oas. 
19130,  996. 

16  Pet.  451-466,  10  L.  Ed.  1028,  PARISH  Y.  iOJJS. 

Supreme  Court  cannot  exercise  the  appellate  Jurisdiction  conferred  upon 
it  except  in  tbe  form  prescribed  by  law. 

Cited  in  Fenn  v.  Holme,  21  How.  486,  16  L.  Ed.  200,  holding  State  prac- 
tice allowing  ejectment  upon  equitable  titles  cannot  affect  Federal  courts; 
Abbott  V.  Un.  Mutual  Life  Ins.  Co.,  127  Ind.  73,  26  N.  E.  154,  on  point 
that  proceedings  to  foreclose  liens  are  equitable  and  enforceable  in  Federal 
courts. 
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If  proceedings  In  tetiitorial  courts  are  proceedings  at  law  and  not  in 
equity,  Supreme  Court  of  United  States  has  no  Jurisdiction  to  liear  case»  where 
brought  up  by  appeal  instead  of  error. 

Approved  in  Thatcher  v.  United  States,  212  Fed.  805,  129  C.  C.  A.  255, 
holding  order  disbarring  attorney  reviewable  by  writ  of  error;  Rode  y. 
Phipps,  195  Fed.  419,  115  C.  C.  A.  316,  holding  final  order  in  bankruptcy 
on  intervening  petition  of  adverse  claimant  to  property  reviewable  by 
appeal ;  Nelson  v.  Huidekoper,  66  Fed.  617,  30  U.  S.  App.  88,  holding  judg> 
ment  for  personal  injuries  not  reviewable  in  Circuit  Court  of  Appeals  on 
appeal. 

Proceeding  for  allotment  of  dower  is  case  at  law,  and  Supreme  Court  of 
United  States  has  no  jurisdiction  where  it  is  brought  up  from  territorial  court 
by  appeal. 

Cited  in  Henderson  v.  Chaires,  25  Fla.  30,  6  South.  164,  holding  summary 
proceeding  to  recover  dower  is  proceeding  at  law ;  (Godwin  v.  King,  31  Fla. 
540,  13  South.  Ill,  holding  on  summary  proceeding  to  admeasure  dower 
relief  other  than  that  authorized  not  grantable;  Cast  v.  Cast,  1  Utah,  123, 
holding  divorce  proceedings  are  on  equity  side  of  court;  Stevens  v.  Baker, 
1  Wash.  Ter.  319,  holding  act  destroying  distinctions  between  law  &nd 
equity  violates  organic  act;  Browning  v.  Browning,  3  N.  M.  375  (466), 
9  Pac.  681,  construing  the  meaning  of  ''common  law/'  as  used  in  organic 
act. 

• 

16  Pet.  455-494,  10  L.  Ed.  1029,  HABPENDINa  ▼.  DUTCH  BEFOBMED 
CHUBCH. 

In  a  plea  of  statute  of  limitatioiui  it  is  unnecessary  to  rely  |a  terms  on 
the  statute. 

Approved  in  Waller  v.  Texas  &  P.  Ry.  Co.,  229  Fed.  92.  following  rule; 
Williams  v.  First  Presbyterian  Society,  1  Ohio  St.  508,  holding  bar  appear- 
ing by  bill  may  be  taken  advantage  of  upon  demurrer. 

To  test  sufficiency  of  answer,  every  allegation  of  bill  must  be  taken  as 
true  which  answer  does  not  deny,  and  inquiry  made  whether  those  facts  being 
admitted,  plea  is  sufficient  to  bar  claim  to  relief  set  up  by  bilL 

Approved  in  Waller  v.  Texas  &  P.  Ry.  Co.,  229  Fed.  92,  following  rule; 
excepted  to  on  gpround  it  contained  no  legal  grounds  of  defense. 

One  tenant  in  common  may  hold  adversely  to  and  bar  his  cotenant. 

Cited  in  Pattison  v.  Maloney,  38  La.  Ann.  890,  following  rule;  Dubois 
V.  Campau,  28  Mich.  318,  citing  authorities  and  holding  possession  would 
generally  only  become  adverse  by  hostile  action. 
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After  twenty  yean*  advene  possession,  defendants  have  title  as  nndoulrted 
as  If  they  had  produced  deed  in  fee  simple  from  true  owner,  of  that  date,  and 
aU  inquiry  into  their  title  or  its  Incidents  is  cat  off. 

Approved  in  Reeves  v.  Low,  8  App.  D.  C.  118,  and  Scott  v.  Herrell,  31 
App.  D.  C.  53,  both  holding  pl^ntiff  in  ejectment  defeated  by  proof  of 
twenty  years'  adverse  possession  in  another  person,  not  party  to  suit; 
Home  V.  Carter,  20  Fla.  56,  holding  adverse  possession  may  confer  pos- 
sessory title  against  former  owner;  Bogardus  v.  Trinity  Church,  4  Sand. 
Ch.  738,  739,  holding  occupancy  is  good  adverse  possession  without  written 
evidence  of  title ;  Hamilton  v.  Boggess,  63  Mo.  246,  citing  authorities  and 
holding  mere  trespasser  cannot  acquire  title  beyond  actual  tenancy;  Fain 
V.  Garthright,  6  Ga.  15,  holding  possession  of  one  entering  under  contract 
of  purehase  is  advene;  Moody  v^  Fleming,  4  Ga.  121,  48  Am.  Dec.  215i 
holding  grant  from  State  is  color  of  title  though  grant  void. 

Effect  of  the  bar  of  the  statute  of  limitations.    Note,  95  Am.  St.  Rep. 
672. 

Necessity  for  color  of  title,  not  expressly  made  a  condition  by  statute, 
in  advene  possession.    Note,  15  L.  R.  A.  (N.  S.)  1195,  1257. 

Where  corporation  at  time  of  devise  to  it,  was  incapable  of  taking,  and 
afterward  became  capable  by  statute,  time  would  confirm  title  of  corporation 
because  of  newly  created  capacity. 

Cited  in  Trustees  of  Davidson  College  v.  Chamben,  3  Jones  Eq.  281,  hold- 
ing where  college  limited  to  certain  holding  any  surplus  in  legacy  vested  in 
next  of  kin;  Bogardus  v.  Trinity  Church,  4  Sand.  Ch.  758,  to  point  that 
if  income  were  greater  than  allowed,  it  was  a  question  between  church 
and  sovereign;  Cromie  v.  Louisville  Orphans'  Home  Soe.,  3  Bush  (Ky.), 
384,  to  point  that  where  devise  to  corporation  is  void,  no  stranger  can 
take  advantage  of  defeasibility. 

Distinguished  in  Matter  of  McGraw,  111  N.  Y.  101,  2  L.  R.  A.  S94,  19 
N.  E.  251,  holding  heirs  or  next  of  kin  could  raise  question  that  bequest 
to  corporation  was  void. 

Right  of  corporation  to  acquire  title  by  advene  possession.    Note, 

Ann.  Oas.  19150,  772,  774. 
Adverse  possession  by  religious  society.    Note,  27  L.  R.  A.  (N.  S.) 

S89. 

Federal  courts  are  bound  to  conform  to  the  decisions  of  State  courts  in 
the  construction  of  their  acts  of  limitation. 

Approved  in  Quinette  v.  Pullman  Co.,  229  Fed.  336,  holding  decision  of 
Oklahoma  Supreme  Court. that  foreign  railroad  corporation  by  reason  of 
failure  to  comply  with  State  statute  could  not  plead  limitations  was  con- 
clusive on  Federal  court;  Mather  v.  San  Francisco,  115  Fed.  44,  holding 
under  Cal.  Civ.  Proc,  §  337,  action  on  municipal  bond  interest  coupon  is 
barred  in  four  yean  from  maturity  of  coupons;  Capelle  v.  Trinity  M.  E. 
Cburch,  11  Bank.  Reg.  539,  5  Fed.  Cas.  39^  Tioga  R.  R.  v.  Blossburg  etc. 
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R.  R.  Co.,  20  Wall.  143, 150,  22  L/EcL  S35,  337,  and  Andreae  y.  Redfield,  98 
U.  S.  235,  25  L.  Ed.  162,  all  following  rule;  Amy  v.  Dubuque,  98  U.  S. 
471,  25  L.  Ed.  229»  following  State  decision  as  to  when  statute  began  to 
run;  Davie  v.  Briggs,  97  U.  S.  637,  24  L.  Ed.  1089,  adopting  construction 
by  State  by  expression  ''beyond  the  seas";  Porterfield  v.  Clark,  2  How. 
125,  11  L.  Ed.  205,  holding  decisions  construing  State  laws  are  ^opted 
in  Suprepie  Court  of  United  States;  Stately.  Grand  Trunk  Ry.  Co.,  3  Fed. 
889,  following  decisions  construing  proceeding  to  be  criminal  and  not 
civil ;  Levy  v.  Mentz,  23  La.  Ann.  262,  holding  in  construing  statutes  relat- 
ing to  titles  to  and  liens  on  realty.  State  decisions  govern;  Dubois  v. 
McLean,  4  McLean,  488,  Fed.  Cas.  4107,  holding  State  decision  to  be  au- 
thority even  as  against  decision  of  Supreme  Court  of  United  States; 
Bauserman  v.  Blunt,  147  U.  S.  652,  37  L.  Ed.  318,  13  Sup.  Ct.  469,  follow- 
ing  State  decisions  even  in  case  decided  other  way  by  Circuit  Court;  Bal- 
kam  V.  Woodstock  Iron  Co.,  154  U.  S.  188,  38  L.  Ed.  957,  14  Sup.  Ct.  1014, 
d'ollowing  State  decisions  although  it  might  have  decided  differently  if 
c(uestion  originally  before  it. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  R.  A.  (N.  S.)  425. 

Statute  of  llmltationfl  Is  equally  binding  on  courts  of  dumcery  as  at  law, 
where  complainants  seek  to  have  account  of  rents  and  profits  accmlng  out  of 
legal  estate. 

Cited  in  York's  Appeal,  110  Pa.  St.  83,  2  Atl.  69,  holding  statute  of 
limitations  may  be  pleaded  as  well  in  equity  as  at  law;  Miles  v.  Vivian, 
79  Fed.  853,  51  U.  S.  App.  202,  holding  the  statute  equally  binding  in 
equity  as  at  law,  where  jurisdiction  concurrent. 

16  Pet.  495-n512,  10  L.  Ed.  1044,  CABPENTEB  ▼.  PBOVIDENOE-WABHINa- 
TON  INS.  OO. 

Mortgagor  and  a  mortgagee  may  each  separately  Insure  his  own  distinct 
interest  In  the  property. 

Distinguished  in  William  Skinner  etc.  Sons  Co.  v.  Houghton,  92  Md.  89, 
48  Atl.  88,  holding  where  insurance  policy  prohibited  any  change  in  title 
or  possession,  a  contract  for  sale  of  premises  vitiated  the  policy. 

Where  mortgagee  insures  solely  on  his  own  account,  it  is  hut  an  Insur- 
ance of  his  debt,  and  if  his  debt  Is  paid,  policy  ceases. 

Cited  in  Bank  of  South  Carolina  v.  Bicknell,  1  Cliff.  91,  Fed.  Cas.  898, 
holding  on  insurance  by  consignee,  consignor  cannot  sue  on  policy. 

Where  mortgagee  insures  solely  on  his  own  account,  if  premises  are  de- 
stroyed, before  extinguishment  of  debt,  insurers  are  bound  to  pay  it  if  it  does 
not  exceed  insurance,  and  are  entitled  to  an  assignment  of  debt  Item  mort- 
gagee. 


709    CARPENTER  v.  PROVIDENCE-WASH.  INS.  CO.    16  Pet.  496-612 

Approved  in  Baker  v.  Monumental  Say.  etc.  Assn.,  68  W.  Va.  413,  112 
Am.  St.  Bep.  1000,  3  L.  B.  A.  (N.  S.)  79,  62  S.  E.  406,  where  owner  of 
realty,  subject  to  trust  deed,  sells  same,  reserving  vendor's  deed,  and  trust 
creditor  insures  in  owner's  name  without  knowledge  of  conveyance,  and 
on  fire  occurring  insurer  pays  whole  trust  debt,  it  is  entitled  to  assignment 
thereof;  Dunbrack  v.  Neall,  66  W.  Va.  57^,  47  S.  B.  307,  where  creditor 
secored  by  trust  deed  procured  insurance  on  trust  property  for  own  benefit, 
trust  debtor  cannot  require  creditor  to  account  to  him  for  insurance 
moneys;  Dick  v.  Franklin  Fire  Ins.  Co.,  10  Mo.  App.  384,  386,  holding 
trustee  in  deed  of  trust  has  insurable  interest;  Excelsior  Fire  Ins.  Co.  v. 
Royal  Ins.  Co.,  66  N.  Y.  366,  367,  14  Am.  Bep.  280,  281,  holding  mortgagee 
need  not  exhaust  remedy  on  mortgage  before  calling  on  insurer;  Motley 
V.  Manufacturing  Ins.  Co.,  29  Me.  340,  50  Am.  Dec.  593,  holding  where 
lessee  insures  for  benefit  of  mortgagee,  latter  may  recover;  Flanagan  v. 
Camden  Mut.  Ins.  Co.,  26  N.  J.  L.  614,  616,  holding  mortgagee  to  whom 
policy  has  assigned  by  consent,  may  sue;  Honore  v.  Lamar  Fire  Ins.  Co., 
51  HI.  414,  Springfield  Fire  Ins.  Co.  v.  Allen,  43  N.  Y.  393,  S  Am.  Rep.  718, 
and  Insurance  Co.  of  N.  A.  v.  Martin,  161  Ind.  225,  61  N.  E.  367,  all  hold- 
ing insurers  paying  to  jnortgagee  are  entitled  to  subrogation ;  Phenix  Ins. 
Co.  V.  First  Nat.  Bank,  86  Va.  767,  768, 17  Am.  St.  Rep.  102,  103,  2  L.  R.  A. 
667,  668,  8  S.  E.  720,  holding  insurer  paying  mortgagee  not  entitled  to 
subrogation  while  debt  unpaid;  The  Sidney,  23  Fed.  94,  citing  authorities 
and  holding  where  mortgagee  at  mortgagor's  request  insures  in  his  own 
name  and  at  )iis  own  expense,  amount  goes  to  reduce  debt;  Concord  Union 
Mut.  Fire  Ins.  Co.  v.  Woodbury,  46  Me.  463,  holding  where  mortgagee 
insures  at  request  and  cost  of  mortgagor,  proceeds  go  to  discharge  debt; 
dissenting  opinion  in  Callahan  v.  Linthicum,  43  Md.  109, 110,  majority  hold- 
ing under  circumstances,  upon  insurance  by  mortgagee,  mortgagor  entitled 
to  recover  amount  received  by  mortgagee. 

Distinguished  in  Callahan  v.  Linthicum,  43  Md.  101,  20  Am.  Rep.  109, 
holding  mortgagor  entitled  to  recover  amount  received  by  mortgagee  for 
insurance ;  King  v.  State  M.  F.  I  Co.,  7  Cush.  12,  13,  64  Am.  Dec.  691,  692, 
holding  mortgagee  insuring  may  recover  entire  sum  without  assigning 
mortgage  to  insurers. 

Insurable  interest  of  mortgagor  and  mortgagee.    Notes,  20  Am.  Dec. 

512;  54  Am.  Dec.  693. 
Fire  insurance  as  security  for  a  mortgagee  or  other  lienholder.    Note, 
*  135  Am.  St.  Rep.  744,  745: 
Mortgagee's  rights  to  insurance  taken  in  mortgagor's  name.    Note, 

25  L.  R.  A.  305. 

Where  insurance  is  made  by  mortgagor  on  his  own  account,  he  is  entitled, 
notwithstanding  mortgage  or  other  encumbrance  to  recover  full  amount  of  his 
loss,  not  exceeding  insurance. 

Cited  in  McDowell  v.  Morath,  64  Mo.  App.  297,  holding  mortgagor  and 
mortgagee  have  each  a  separable  insurable  interest;  Gleason  v.  First  Nat. 
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Bank,  13  Fed.  720,  to  point  that  mortgagor  entitled  to  proceeds  although 
mortgagee  may  thereby  lose  his  whole  debt;  Anderson  v.  Miller,  96  Tenn. 
39,  54  Am.  St.  Rep.  814,  31  L.  R.  A.  605,  33  S.  W.  616,  holding  action  lies 
for  destruction  of  property  although  owner  compensated  by  insurer. 

If  mortgagor,  insuring  against  fire,  afterward  assigns  policy  to  mortgagee, 
with  consent  of  underwriters  as  collateral  security,  that  is  merely  equitable 
trimsfer  of  policy  so  as  to  enable  mortgagee  to  recover  amount  due  in  case 
of  loss,  and  not  displace  interest  of  mortgagor  in  premises. 

Approved  in  Burton-Lingo  Co.  v.  Patton,  15  N.  M.  312,  27  L.  R.  A* 
(N.  S.)  420,  107  Pac.  681,  holding  payment  by  insurer  of  fire  loss  to  one 
who  took  assignment  of  policy  as  security  for  payment  of  mechanic's  lien, 
discharged  lien  debt,  and  did  not  create  assignment  of  creditor's  debt  to 
insurer;  Lawrence  v.  Union  Ins.  Co.,  80  N.  J^L.  135,  76  Atl.  1053,  holding 
where  mortgagee  insured  property  for  self,  mortgagor  could  not,  by  virtne 
of  provision  in  mortgage  that  he  should  insure  for  and  assign  policy  to 
mortgagee,  claim  from  insurer  balance  of  amount  of  policy  not  required 
to  pay  mortgagee;  Milwaukee  Mechanics'  Ins.  Co.  v.  Ramsey,  76  Or.  576, 
L.  R.  A.  1916A,  556,  149  Pac.  544,  holding  under  policy  requiring  payment 
to  mortgagee  as  his  interest  might  appear,  insurer  paying  insurance  to 
mortgagee  to  extent  of  mortgage  debt  was  not  entitled  to  assignment 
of  mortgage;  Bentley  v.  Standard  Fire  Ins.  Co.,  40  W.  Va.  737,  23  S.  E. 
585,  holding  on  assignment  with  consent,  assignee  may  recover  in  his  own 
name ;  Dix  v.  Mercantile  Ins.  Co.,  22  111.  276,  holding  party  having  no  legal 
interest  cannot  sue  at  law  alone  or  with  others. 

Subrogation  of  insurer  paying  mortgage  debt  from  insurance  on  mort- 
gagee's  interest.    Note,  3  L.  R.  A«  (N.  S.)  80. 

Mortga^r's  interest  in  insurance  by  mortgagee  for  own  protection. 
Note,  11  L.  R.  A,  (N.  S.)  144. 

Essential  difference  between  mortgagor  and  mortgagee  is  that  latter  can 
insure  for  himself  at  most  only  to  extent  of  his  debt,  whereas  mortgagor  can 
insure  to  full  value  of  property,  notwithstanding  any  encumbrance. 

Approved  in  Southern  Bldg.  &  Loan  Assn.  v.  Miller,  110  Fed.  38,  40, 
holding  that  where  according  to  terms  of  mortgage,  mortgagee  insured 
premises  and  charged  premium  to  mortgagor,  fact  that  upon  destruction 
of  premises  insurer  proves  insolvent  is  no  defense  to  mortgage;  Dick  v. 
Franklin  Fire  Ins.  Co.,  10  Mo.  App.  384,  385,  discussing  insurable  interest 
of  trustee  in  deed  of  trust;  Keith  v.  Crump,  22  Ind.  App.  367,  53  N.  E. 
840,  arguendo. 

Assignment  of  insurance  policy  by  insured  only  coven  su^  interest  In 
premises  as  he  may  have  at  time  of  insurance,  imd  at  time  of  loos. 

Approved  in  Bartling  v.  German  Mut.  Lightning  etc.  Ins.  Co.,  154  Iowa, 
342, 134  N.  W.  866,  holding  policy  not  assignable  before  loss  without  assent 
of  insurer;  Grosvenor  v.  Atlantic  Fire  Ins.  Co.,  17  N.  Y.  395,  and  Bidwell 
v.  St.  Louis  etc.  Ins.  Co.^  40  Mo.  47^  both  holding  one  to  whom  policy 
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payable  had  no  greater  rights  than  the  insured;  Union  Bldg.  Assn.  v.  Rock- 
ford  Ins.  Co.,  83  Iowa,  663,  32  Am.  St.  Bep.  326,  14  L.  R.  A.  250,  49  N.  W. 
1034,  Van  Buren  v.  St.  Joseph  County  Village  Fire  Ins.  Co.,  28  Mich.  405. 
and  Humphry  v.  Hartford  Fire  Ins.  Co.,  16  Blatchf.  523,  Fed.  Cas.  6875, 
all  holding  on  insurance  by  moxtgagor  payable  to  mortgagee,  mortgagee 
cannot  recover  where  mortgagor  could  not^  Illinois  Mutual  Fire  Ins.  Co.  v. 
Fix,  53  111.  159,  6  Am.  Bep.  41,  holding  mortgagee  taking  mortgage  as  col- 
lateral cannot  recover  if  assignor  cannot;  State  Mutual  Fire  Ins.  Co.  v. 
Roberts,  31  Pa.  St.  446,  holding  assignee  can  recover  only  where  assignor 
«ould  have,  had  there  been  no  assignment;  Buffalo  Steam  Eng.  Works  v. 
Son  Mut.  Ins.  Co.,  17  N.  Y.  406,  409,  holding  assignee  takes  subject  to 
conditions;  Biddeford  Sav.  Bank  v.  Dwelling-House  Ins.  Co.,  81  Me.  670, 
18  Atl.  299,  discussing  extent  of  recovery  where  property  conveyed  and 
policy  assigned  to  mortgagee  to  whom  x>olicy  was  payable ;  Hillman  v.  Shan- 
nahan,  4  Or.  170, 18  Am.  Bep.  285,  holding  bond  not  to  go  into  business  was 
not  assignable  until  after  breach. 

Grantee  of  property  can  take  notbing  bj  the  grant  in  fbe  policy,  since  it 
la  not  in  any  Just  and  legal  sense  attached  to  the  property  ox  an  incident^ 
thereto. 

Approved  in  In  re  West  Norfolk  Lumber  Co.,  112  Fed.  763,  holding  pro- 
ceeds of  insurance  on  pledged  property  is  not  part  of  debtor's  estate; 
German  Fire  Ins.  Co.  v.  Greenwald,  61  Ind.  App.  474,  99  N.  E.  1013,  holding 
where  grantee  took  without  assignment  or  knowledge  of  policy  in  favor  of 
grantor,  he  could  recover  on  policy  issued  to  himself  though  conditioned 
against  further  insurance;  The  City  of  Norwich,  118  U.  S.  496,  80  L.  Ed. 
144,  6  Sup.  Ct.  1157,  following  rule ;  Bates  v.  Equitable  Fire  &  M.  Ins.  Co., 
3  Cliff.  220,  Fed.  Cas.  1101,  and  Insurance  Co.  of  North  America  v.  Martin, 
151  Ind.  223,  51  N.  E.  366,  holding  sale  of  property  without  antecedent  con- 
sent avoids  x>olicy;  Bilson  v.  Manufacturers'  Ins.  Co.,  3  Fed.  Cas.  389,  hold- 
ing after  assignment  of  policy  to  mortgagee  as  collateral,  subsequent  con- 
veyance to  mortgagee  avoided  policy;  Hozsie  v.  Providence  Mutual  Fire 
Ins.  Co.,  6  B.  I.  529,  530,  holding  x>olicy  assigned  by  mortgagor  avoided 
by  quitclaim  deed  by  mortgagor;  Hidden  v.  Slater  etc.  Fire  Ins.  Co.,  2 
Cliff,  269,  Fed.  Cas.  6463,  holding  if  insured  parts  with  interest  in  policy 
it  releases  insurer. 

Distinguished  in  Virginia-Carolina  Chemical  Co.  v.  Sundry  Ins.  Cos., 
108  Fed.  458,  459,  holding  where  insurance  policy  is  payable  to  A  or  B 
ns  interest  may  appear  and  A  indorses  disclaimer  of  interest,  B  may  sue 
cm  policy  in  his  own  right. 

Alienation  defeating  claim  for  insurance.    Note,  28  Am.  Dec.  154. 
Insurable  interest  of  purchaser.    Note,  13  £.  B.  0.  380. 

Mortgagee  merely  in  that  character  can  have  no  interest  in  a  zlgbt  to  a 
poUcy  on  the  premisea. 

Approved  in  Reynolds  v.  London  etc.  Ins.  Co.,  128  Cal.  19,  79  Ant  St. 
Bfp.  19»  60  Pae.  468,  holding,  under  Civil  Code,  §  2541,  that  where  inaur* 
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ance  policj'  procured  by  mortgagor,  loss  to  be  paid  to  mortgagee,  who  fore- 
closed mortgage  and  bid  in  property,  mortgagee's  interest  in  policy  was 
extinguished  by  foreclosure ;  McDonald  v.  Black,  20  Ohio,  193,  56  Am.  Dec. 
451,  holding  mortgagee  as  such  cannot  collect  insurance  payable  to  owner; 
Stamps  V.  Commercial  Fire  Ins.  Co.,  77  N.  C.  210,  24  Am.  Bep.  444,  holding 
mortgagee- not  party  to  contract  can  claim  no  benefit  under  it;  Plimpton  v. 
Farmers'  Mut.  Ins.  Co.,  43  Vt.  50(V  5  Am.  Bep.  299,  holding  execution 
creditor  not  entitled  to  proceeds  of  policy. 

When   insurable   interest  must  exist   under   fire   policies.    Note,  52 
L.  B.  A.  831,  382. 

Mortgage  Interest  is  an  insurahle  Interest,  but  It  is  a  special  Interest,  and 
should  he  made  known  to  the  underwriters. 

Approved  in  Hamburg-Bremen  Fire  Ins.  Co.  v.  Lewis,  4  App.  D.  C.  80, 
holding  where  policy  was  taken  in  name  of  plaintiff  as  attorney,  he  could 
recover  on  it  in  that  capacity;  Sussex  County  Mut.  Ins.  Co.  v.  Woodruff, 
26  N.  J.  L.  553,  holding  mortgagee  had  insurable  interest;  Davis  v.  Phenix 
Ins.  Co.,  Ill  Cal.  415,  43  Pac.  1117,  holding  one  in  possession  under  con- 
tract of  sale  has  insurable  interest;  Springfield  Fire  Ins.  Co.  v.  Allen, 
43  N.  T.  397,  8  Am.  Bep.  716,  holding  that  with  loss  of  interest  insurance 
ceases;  Franklin  Fire  Ins.  Co.  v.  Coates,  14  Md.  298,  to  point  that  natofe 
and  extent  of  interest  should  be  communicated;  Adams  v.  Rockingham 
Mut.  Fire  Ins.  Co.,  29  Me.  294,  holding  that  ordinarily  value  of  interest 
is  not  material;  Russell  v.  Southard,  12  How.  157, '13  L.  Ed.  985,  holding 
one  holding  under  deed  claimed  to  be  mortgage,  cannot  be  charged  with 
insurance;  Indianapolis  Ins.  Co.  v.  Mason,  11  Ind.  183,  to  point  that  mort- 
gagee can  insure  to  the  full  extent  of  debt. 

Distinguished  in  Eagle  Ins.  Co.  v.  Lafayette  Ins.  Co.,  9  Ind.  447,  dis- 
cussing nature  of  contracts  of  reassurance. 

Polides  are  not  In  their  nature  Incidents  to  the  property  insured,  but  are 
mere  special  agreements  with  the  persons  insuring,  against  such  loss  or  dam- 
age as  they  may  sustain,  and  not  the  loss  or  damage  that  any  other  person 
having  an  interest  as  grantee,  mortgagee,  creditor  or  otherwise,  may  sustain 
hy  reason  of  the  subsequent  destruction  hy  fire. 

Approved  in  Healey  Ice  Mach.  Co.  v.  Green,  181  Fed.  895,  holding  holder 
of  mechanic's  lien  had  no  claim  on  proceeds  of  policies  payable  to  owner; 
Virginia-Carolina  Chemical  Co.  y.  Sundry  Ins.  Cos.,  108  Fed.  458,  holding 
where  insurance  policy  is  payable  to  A  or  B  as  interest  may  appear,  and 
A  indorses  disclaimer  of  interest,  B  may  sue  on  policy  in  his  own  name; 
Steinmeyer  v.  Steinmeyer,  64  S.  C.  420,  92  Am.  St.  Bep.  814,  42  S.  E.  186, 
holding  insurance  policy  requiring  sale  and  unconditional  ownership  is 
not  void  when  taken  out  by  grantee  in  deed  of  gift,  though  deed  has  been 
adjudged  void  as  to  grantor's  creditors;  McLaughlin  v.  Park  City  Bank, 
22  Utah,  485,  486,  63  Pac.  591,  holding  that  unless  there  be  some  contract 
or  trust  relation  between  attaching  creditor  and  receiver,  proceeds  of  in- 
surance belong  to  each  in  his  individual  or  official  right;  Hastings  v.  West- 
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Chester  Fire  Ins.  Co.,  73  N.  Y.  162,  and  Northern  Trust  Go.  v.  Snyder, 
76  Fed.  38,  46  U.  S.  App.  186,  holding  mortgagee  does  not  acquire  right 
to  insurance  hy  mortgagor;  Annely  v.  De  Saussure,  26  S.  C.  505,  4  Am.  St» 
Rep.  732,  2  S.  E.  494,  holding  cotenant  insuring  is  not  liable  to  account 
to  his  cotenai^t;  Cummings  v.  Cheshire  County  Mutual  Fire  Ins.  Co.,  55 
N.  H.  458,  holding  insurance  does  not,  except  by  express  stipulation,  run 
with  subject  matter;  Forrester  v.  Gill,  11  Colo.  App.  414,  53  Pac.  231,  hold- 
ing insurance  to  be  a  personal  contract  not  running  with  the  title  to  the 
property;  Lahiff  v.  Ashmelot  Ins.  Co.,  60  N.  H.  76,  holding  policy  was 
not  transferred  by  warranty  deed;  Jecko  v.  St.  Louis  etc.  Ins.  Co.,  7 
Mo.  App.  317,  holding  title  to  policy  does  not  pass  by  assignment  of  note 
policy  was  given  to  secure;  McDowell  v.  Morath,  64  Mo.  App.  298,  holding 
it  not  double  insurance  for  both  mortgagor  and  mortgagee  to  insure; 
Nippes  Appeal,  75  Pa.  St.  479,  and  Bernheim  v.  B^er,  56  Miss.  153,  both 
holding  proceeds  of  policy  by  wife  cannot  be  subjected  to  husband's 
creditors;  Donnell  v.  Donnell,  86  Me.  520,  30  Atl.  67,  holding  insurance 
by  debtor  on  property  attached  is  on  interest  of  debtor  and  not  of  cred- 
itor; Loos  v.  Wilkinson,  113  N.  Y.  500,  10  Am.  St  Rep.  504,  4  L.  R.  A. 
359,  21  N.  E.  396,  to  point  that  creditor  could  not  collect  insurance  r 
Graham  v.  Fire  Ins.  Co.,  48  S.  C.  218,  59  Am.  St.  Rep.  712,  26  S.  E.  332, 
where  evidence  of  ownership  was  admitted,  policy  being  payable  to  one  as 
his  interest  appeared;  Folsom  v.  Belknap  County  Mut.  Fire  Ins.  Co.,  30 
N.  H.  240,  holding  action  for  loss  must  be  in  name  of  assured;  Bayles  v. 
Hillsborough  In$.  Co.,  27  N.  J.  L.  165,  holding  assignee  cannot  sue  in  his 
own  name ;  Sauner  v.  Phenix  Ins.  Co.,  41  Mo.  App.  486,  holding,  on  death 
of  assured,  administrator  is  proper  party  plaintiff;  Dick  v.  Franklin  Fire 
Ins.  Co.,  10  Mo.  App.  384,  discussing  insurable  interest  of  trustee  in  deed 
of  trust. 

Misrepresentation  of  material  fact  does  not  render  poUey  void  ab'  initio; 
it  merely  renders  it  voidable,  and  until  avoided  it  must  be  treated  for  all 
practicable  purposes  as  subsisting  policy. 

Approved  in  Mutual  etc.  Life  Assn.  v.  Austin,  142  Fed.  401,  where 
policy  provided  that  it  should  be  incontestable  after  three  years  and  also 
that  it  should  not  be  in  force  until  delivered  to  insured  while  in  good 
health,  it  was  valid  where  it  was  delivered  and  held  for  over  three  years, 
though  policy  not  delivered  when  insured  in  good  health ;  Minah  Cons.  Min. 
Co.  V.  Briscoe,  47.  Fed.  280,  holding  contract  is  voidable  for  fraud  at 
election  of  party;  Turner  v.^Meridan  Fire  Ins.  Co.,  16  Fed.  457,  holding 
provision  that  policy  should  be  void  should  be  construed  as  voidable; 
Germania  Fire  Ins.  Co.  v.  Klewer,  129  HI.  607,  22  N.  E.  490,  holding  con- 
dition that  policy  void  if  premises  left  vacant  does  not  render  it  abso- 
lutely void;  Phenix  Ins.  Co.  v.  Allen,  109  Ind.  277,  10  N.  E.  86,  holding 
false  representation  by  agent  of  company  is  no  defense;  Viele  v.  Ger- 
mania Ins.  Co.,  26  Iowa,  53,  96  Am.  Dec.  98,  holding  forfeiture  may  be 
waived,  and  if  waived,  policy  continues  in  full  force. 
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Wliere  iiuniraiice  policy  contaiiui  provision  that  notice  of  other  Inmnuice 
rnvflt  be  glyen  to  company,  notice  of  voidable  policy  effected  by  insured  must 
be  given  to  underwriters. 

Approved  in  Mulrooney  v.  Royal  Ins.  Co.,  157  Fed.  608,  upholding  pro- 
vision in  policy  making  it  void  in  case  of  encumbrance  on  property  with- 
out consent  in  writing  by  insurer ;  Turner  v.  Meridan  Fire  Ins.  Co.,  16  Fed. 
456,  Donogh  v.  Farmers'  F.  I.  Co.,  104  Mich.  506,  62  N.  W.  722,.  David 
V.  Hartford  Ins.  Co.,  13  Iowa,  79,  81,  84,  Saville  v»  Aetna  Ins.  Co.,  8  Mont. 
430,  8  L.  R.  A.  543,  20  Pac.  649,  and  Bigler  v.  New  York  Cent.  Ins.  Co.,  22 
N.  Y.  407,  410,  all  following  rule;  Lackey  v.  Georgia  Home  Ins.  Co.,  42  Ga. 
459,  holding  a  second  insurance,  though  voidable,  avoids  policy;  Funke  v. 
Minnesota  etc.  Mut.  Fire  Ins.  Co.,  29  Minn.  354^  48  Am.  Rep.  220,  13 
N.  W.  166,  and  holding  policy  avoided  by  subsequent  invalid  insurance;- 
in  notes  to  43  Am.  Rep.  221,  222,  as  to  what  constitutes  other  insurance; 
Aloe  V.  Mutual  Reserve  Life  Assn.,  147  Mo.  579,  49  S.  W.  588,  where  an 
applicant  for  life  insurance  failed  to  disclose  his  rejection  by  other 
companies. 

Qualified  in  Assurance  Co.  v.  Building  Assn.,  183  U.  S.  341,  348,  46 
L.  Ed.  227,  280,  22  Sup.  Ct.  145,  holding  provision  as  to  written  notice  of 
prior  or  subsequent  insurance  cannot  be  deemed  waived  by  agent  without 
showing  express  authority  or  subsequent  ratification  by  company  with  full 
knowledge  of  facts. 

Distinguished  in  Hubbard  v.  Hartford  Fire  Ins.  Co.,  33  Iowa,  332,  11 
Am.  Dec.  131,  holding  policy  was  not  avoided  by  subsequent  void  insur- 
ance; Allison  V.  Phenix  Ins.  Co.,  3  Dill.  484,  485,  Fed.  Cas.  252,  citing 
authorities  and  holding  second  policy  void  for  misrepresentation,  not  addi- 
tional insurance  within  policy;  Atlantic  Ins.  Co.  v.  Goodall,  35  N.  H.  334, 
holding  policy  was  not  void  for  want  of  indorsement  of  other  insurance, 
but  may  be  confirmed;  discussed  and  distinguished  in  Sutherland  v.  Old 
Dominion  Ins.  Co.,  31  Gratt.  187,  189,  192,  holding  provision  as  to  other 
insurance  related  only  to  valid  insurance;  Phenix  Ins.  Co.  v.  Lamar,  106 
Ind.  516,  65  Am.  Rep.  767,  7  N.  E.  243,  holding  condition  against  any  other 
insurance,  "whether  valid  or  not,"  is  not  broken  by  policy  of  itself  void. 

Disapproved  in  Rising  Sun  Ins.  Co.  v.  Slaughter,  20  Ind.  525,  527,  and 
American  Ins.  Co.  v.  Replogle,  114  Ind.  6,  7, 15  N.  E.  813,  citing  authorities 
and  holding  a  second  policy  void  on  its  face  is  not  other  insurance;  Sweet- 
ing V.  Mut.  Fire  Ins.  Co.,  83  Md.  68,  72,  74,  32  L.  R.  A.  572,  674,  34  AtL 
827,  828,  829;  Gale  v.  Belknap  Co.  Ins.  Co.,  41  N.  H.  175,  Clark  v.  N.  E. 
Mutual  Fire  Ins.  Co.,  6  Cush.  350,  351,  353,  58  Am.  Dec.  49,  50,  52,  all 
holding  policy  is  not  avoided  by  subsequent  void  or  invalid  insurance; 
Lindley  v.  Union  Farmers'  Ins.  Co.,  65  Me.  372,  20  Am.  Rep.  704,  holding 
subsequent  void  insurance  is  not  breach  of  condition,  though  sum  paid  on 
it;  Jersey  City  Ins.  Co.  v.  Nichol,  35  N.  J.  Eq.  301,  40  Am.  Rep.  627,  hold- 
ing condition  is  not  broken  by  subsequent  voidable  policy;  Fireman's  Ins. 
Co.  V.  Holt,  35  Ohio  St.  192,  35  Am.  Rep.  603,  holding  condition  not  broken 
by  subsequent  policy  valid  on  its  face,  but  voidable  for  breach  of  condi- 
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txon ;  Reed  t.  Equitable  Fire  A  M.  Ins.  Co.,  17  R.  I.  787;  18  L.  B.  A.  497» 
24  Atl.  834,  and  Royal  Ins.  Co.  v.  McCrea,  8  Lea,  535,  41  Am.  Rep.  659, 
both  holding  subsequent  insurance  must  be  valid;  Obermeyer  v.  Globe 
Mut.  Ins.  Co.,  43  Mo.  577,  and  Dahlberg  v.  St.  Louis  Mut.  Ins.  Co.,  6  Mo. 
App.  125,  both  holding  other  insurance  required  to  be  noticed  must  be 
enforceable.    , 

Void  or  inoperative  policies  as  breach  of  condition  against  other  insur- 
ance on  property.    Note,  1  B.  B.  0.  40,  46,  48. 

Kature,  object  and  policy  of  clavses  in  fire  insunmee  policies  respecting 
notice  of  prior  and  subsequent  p<^cie8  stated. 

Approved  in  Maupin  v.  Scottish  Union  etc.  Ins.  Co.,  53  W.  Va.  567,  45 
S.  E.  1007,  holding  parol  evidence  of  oral  waiver  of  "iron  safe  clause" 
in  fire  policy  by  Soliciting  agent  of  company  is  inadmissible. 

Clauses  in  insurance  policies  requiring  notice  of  prior  and  subsequent  poli- 
cies ought  to  receive  fair  and  reasonable  interpretation  according  to  their 
terma  and  obvious  import. 

Approved  in  Atlas  Red.  Co.  v.  New  Zealand  Ins.  Co.,  138  Fed.  499,  501, 
holding  under  stipulation  in  policy  that  it  was  void  if  property  encum- 
bered without  consent  of  insurer,  oral  evidence  is  admissible  to  show  knowl- 
edge at  time  of  indorsement  by  agents  of  payment  of  loss  to  mortgagees; 
Hamburg-Bremen  Fire  Ins.  Co.  v.  Lewis,  4  App.  D.  C.  86,  holding  plaintiff 
could  not  recover  in  his  own  right  on  policy  issued  to  him  as  agent,  for 
lack  of  title;  Shoucair  v.  North  British  etc.  Ins.  Co.,  16  N.  M.  573, 120  Pac. 
330,  holding  void  policy  stipulating  against  encumbrance,  when  property 
was  subject  to  chattel  mortgage;  St.  Paul  Fire  etc.  Ins.  Co.  v.  Peck,  37 
Okl.  88,  130  Pac.  806,  upholding  conditions  of  policy  providing  soliciting 
agent  had  no  power  to  waive  proyisions;  Erickson  v.  Ladies  of  the  Macca- 
bees of  the  World,  25  S.  D.  193,  126  N.  W.  262,  construing  representations 
in  application  es  to  cause  of  death  of  parent;  dissenting  opinion  in  North- 
em  Assur.  Co.  V.  Grand  View  Bldg.  Assn.,  101  Fed.  82,  majority  holding 
company  estopped  to  avoid  policy  providing  that  consent  of  other  insur- 
ance must  be  in  writing  where  agent  knew  of  other  insurance;  dissenting 
opinion  in  Glens  Falls  Ins.  Co.  v.  Michael,  167  Ind.  698,  8  L.  B.  A.  (N.  S.) 
708,  74  N.  E.  976,  majority  holding  provision  that  insured's  interest  must 
be  in  fee  was  waived  by  issuing  policy  without  inquiry  as  to  title,  insured 
believing  in  good  faith  he  was  owner  in  fee;  Battaille  v.  Merchants'  Ins. 
Co.,  3  Bob.  (La.)  386,  holding  failure  to  comply  with  this  condition  for- 
feited policy;  Duclos  v.  Citizens'  Mut.  Ins.  Co.,  23  La.  Ann.  333,  holding 
insurer  failing  to  give  notice  could  not  recover;  Gardner  v.  Piscataquis 
Mut.  Fire  Ins.  Co.,  38  Me.  442,  holding  failure  to  give  notice  of  increase 
of  risk  avoided  policy ;  Healey  v.  Imperial  Fire  Ins.  Co.,  5  Nev.  274,  hold- 
ii^  notice  of  intention  to  insure  was  not  notice  of  insurance;  Leavitt  v. 
Western  M.  &  F.  Ins.  Co.,  7  Bob.  (La.)  354,  holding  disclosure  of  other 
insurance  made  after  loss  was  too  late;  Phoenix  life  Ins.  Co.  v.  Baddin, 
120  U.  S.  189,  80  L.  Ed.  646,  7  Sup.  Ct.  502,  holding  whether  other  insur- 
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• 
ance  applied  for  tind  refused  is  material  fact ;  Barrett  v.  Union  Mat.  F. 
Ins.  Co.,  7  Gush.  179,  holding  policy  void  if  previous  insurance  not  ex- 
pressed; Kempf  V.  Farmers'  Mut.  Fire  Ins.  Co.,  41  Mo.  App.  34,  holding 
condition  broken  by  additional  insurance  without  consent,  although  policy 
assigned  with  consent;  Johnson  v.  North  British  &  M.  Ins.  Co.,  1  Holmes, 
119,  Fed.  Cas.  7400,  holding  clause  in  insurance  by  mortgage^  not  affected 
by  insurance  by  mortgagor;  Church  of  St.  George  v.  Sun  Fire  Off.  Ins.  Co., 
54  Minn.  166,  55  N.  W.  910,  citing  authorities  and  holding  insurance  by 
mortgagee  does  not  vitiate  clause  against  other  insurance;  Carpenter  v. 
Continental  Ins.  Co.,  61  Mich.  643,  28  N.  W.  752,  holding  insurance  by 
mortgagee  who  was  joint  owner,  unknown  to  mortgagor,  was  no  breach; 
Burt  V.  PecTple's  Mut.  Fire  Ins.  Co.,  2  Gray,  398,  holding  policy  procured 
as  renewal  or  substitute  was  within  by-law;  Rothschild  v.  American 
Central  Ins.  Co.,  62  Mo.  362,  discussing  but  not  deciding  whether  renewal 
or  substitute  of  insurance  required  notice;  Washington  Fire  Ins.  Co.  v. 
Davison,  30  Md.  110,  holding  condition  not  violated  where  company  re- 
quested another  to  share  risk  and  policies  issued  at  same  time;  Union  Nat.- 
Bank  v.  German  Ins.  Co.,  71  Fed.  475,  34  U.  S.  App.  397,  holding  violation 
of  provision  limiting  amount  avoids  policy.  ' 

Distinguished  in  Penn.  Mut.  Life  Ins.  Co.  v.  Mechanics'  Sav.  Bank  &  T. 
Co.,  72  Fed.  431,  88  L.  R.  A.  63,  37  U.  S.  App.  723,  citing  authorities  and 
holding  rule  enforced  in  marine  insurance  not  applicable  in  life  insurance ; 
dissenting  opinion  in  Atlas  Red.  Co.  v.  New  Zealand  Ins.  Co.,  138  Fed. 
510,  majority  holding,  under  stipulation  in  policy,  that  it  was  void  if  prop- 
erty encumbered  without  consent  of  insurer,  oral  evidence  is  admissible  to 
show  knowledge  at  time  of  indorsement  by  agents  of  payment  of  loss  to 
mortgagees.  ~ 

What  constitutes  other  insurance.    Notes,  20  Am.  Rep.  320,  322;  43 
Am.  Rep.  221,  222. 

Answers  in  application  for  insurance  as  warranties.    Note,  69  Am. 
Rep.  821. 

Rules  for  construing  insurance  policies.    Note,  14  E.  R.  0.  30. 

Construction  of  policy  of  insurance  is  question  of  general  commercial  law, 
and  decisions  of  State  tribunals  on  subject  do  not  conclude  judgment  of  Su- 
preme Court  of  United  States. 

Approved  in  Kelsey  v.  Union  Cent.  Life  Ins.  Co.,  196  Fed.  199,  116 
C.  C.  A.  27,  following  rule;  H.  Schere  &  Co.  v.  Everest,  168  Fed.  832, 
94  C.  C.  A.  346;  In  re  Hopper-Morgan  Co.,  154  Fed.  259,  and  First  Nat! 
Bank  v.  Liewer,  187  F«d.  19,  109  C.  C.  A.  70,  all  applying  rule  in  action 
on  note;  Mutual  Life  Ins.  Co.  v.  Lane,  151  Fed.  280,  and  Russell  v. 
Grigsby,  168  Fed.  580,  94  C.  C.  A.  61,  both  applying  rule  in  action  on  life 
policy;  Johnson  v.  Charles  D.  Norton  Co.,  159  Fed.  365,  86  C.  C.  A.  361, 
applying  rule  to  contract  of  guaranty;  McCue  v.  Northwestern  Mut.  Life 
Ins.  Co.,  167  Fed.  445,  93  C.  C.  A.  71,  in  opinion  of  lower  court  which  was 
reversed;  Gilbert  v.  American  Surety   Co.,  121  Fed.  502,  holding  State 
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court  decision  as  to  effect  of  invalidity  of  contract  on  rights  of  parties  is 
not  binding  on  Federal  courts ;  Independent  School  Dist.  v.  Rew,  111  Fed. 
11,  holding  construction  of  recitals  in  school  district  bonds  is  not  matter 
of  local  law;  Mutual  Reserve  Fund  Life  Assn.  v.  Simmons,  107  Fed.  422, 
and  Life  Ins.  Clearing  Co.  v.  O'Neill,  106  Fed.  801,  both  arguendo ;  Sias  v. 
Roger  Williams  Ins.  Co.,  8  Fed.  188,  Washburn  &  Moen  Mfg.  Co.  v.  Reli- 
ance Marine  Ins.  Co.,  82  Fed.  297,  and  Gloucester  Ins.  Co.  v.  Younger,  2 
Curt.  338,  Fed.  Cas.  5487,  all  holding  State  decisions  construing  rights 
under  insurance  policies  were  not  binding;  Oates  v.  National  Bank,  100 
U.  S.  246,  25  L.  Ed.  583,  Brooklyn  City  etc.  R.  R.  Co.  v.  National  Bank  of 
the  Republic,  102  U.  S.  30,  55,  26  L.  Ed.  67,  76,  First  Nat.  Bank  v.  Lock- 
Stitch  Fence  Co.,  24  Fed.  227,  and  Phipps  v.  Harding,  70  Fed,  476,  80 
L.  B.  A.  518,  34  U.  S.  App.  148,  all  holding  State  decisions  on  rights  under 
commercial  paper  were  not  binding  on  Federal  courts ;  Hartford  Fire  Ins. 
Co.  V.  Chidago  etc.  Ry.,  70  Fed.  203,  30  L.  R.  A.  198,  36  U.  S.  App.  152, 
holding  decisions  on  effect  of  clause  exempting  from  liability  for  fire  were 
not  binding;  Liverpool  Steam  Co.  v.  Phenix  Ins.  Co.,  129  U.  S.  443,  82 
L.  Ed.  793,  9  Sup.  Ct.  472,  holding  decisions  as  to  effect  of  exemptions  of 
carriers  not  binding;  Hambly  v.  Bancroft,  83  Fed.  447,  and  Bancroft  v, 
Hambly,  94  Fed.  979,  holding  decision  construing  contract  not  binding; 
Meade  v.  Beale,  Taney,  360,  Fed.  Cas.  9371,  holding  validity  of  bequests 
is  decided  by  State  law ;  Burgess  v.  Seligman,  107  U.  S.  34,  27  L.  Ed.  365, 
2  Sup.  Ct.  22,  holding  decision  on  liability  of  stockholders  not  binding; 
Talcott  v.  Pine  G-rove  Tp.,  1  Flipp.  124,  Fed.  Cas.  13,735,  refusing  to  fol- 
low a  State  decision  on  the  constitutionality  of  a  State  statute ;  dissenting 
opinion  in  Dred  Scott  v.  Sandford,  19  How.  603,  15  L.  Ed.  783,  majority 
holding  status  of  negro  depends  on  laws  of  State  of  residence;  dissenting 
opinion.  Mutual  Fire  Ins.  Co.  v.  Phoenix  Furniture  Co.,  108  Mich.  184, 
84  L.  E.  A.  700,  66  N.  W.  1099,  majority  holding  decree  in  sister  State 
determining  amount  of  assessment  on  insolvency  of  corporation  binding; 
Smith  V.  Alabama,  124  U.  S.  478,  31  L.  Ed.  512,  8  Sup.  Ct.  569,  holding 
decisions  in  cases  arising  under  lex  mercatoria  not  binding. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  411. 

Mere  parol  notice  by  Insurance  company  of  other  Insurance  effected  by 
the  insured,  is  not  compliance  with  provision  In  policy  that  notice  of  insur- 
ance should  be  given  to  company  and  should  be  mentioned  in  or  indorsed  upon 
policy. 

Approved  in  Hutchinson  v.  Western  Ins.  Co.,  21  Mo.  103,  64  Am.  Dec. 
220,  holding  condition  is  not  satisfied  by  verbal  notice  to  insurers;  Meyers 
V.  Germania  Ins.  Co.,  27  La.  Ann.  66,  holding  parol  evidence  of  notice  is 
not  admissible ;  Girard  Fire  &  M.  Ins.  Co.  v.  Hebard,  95  Pa.  St.  51,  holding 
that  where  consent  to  transfer  required,  mere  notice  of  transfer  not  suffi- 
cient; Modem  Woodmen  of  America  v.  Tevis,  117  Fed.  373,  arguendo. 
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• 
Distingaished  in  Medley  v.  German  etc.  Ins.  Co.,  55  W.  Ya.'350,  47  S.  E. 

105,  holding  insurer  liable  where  no  written  application  made  and  agent 
is  given  correct  information  as  to  title  but  inserts  as  warranties  facta  dif- 
ferent from  those  given;  New  Orleans  Ins.  Assn.  v.  Griffin,  66  Tex.  234, 
18  S.  W.  505,  holding  proof  of  verbal  consent  is  waiver  of  indorsement; 
Crescent  Life  Ins.  Co.  v.  Griffin,  59  Tex.  512,  holding  notice  to  agent  and 
acquiescence  was  waiver  of  provision;  National  Fire  Ins.  Co.  v.  Crane,  16 
Md.  284,  holding  if  fact, of  prior  insurance  was  notified,  want  of  indorse- 
ment did  not  vitiate  insurance. 

Denied  in  Fireman's  Fund  Ins.  Co.  v.  Norwood,  69  Fed.  74,  78,  32  U.  S. 
App.  490,  holding  delivery  of  policy  with  knowledge  was  waiver  of  condi- 
tion ;  said  to  be  overruled  in  Pechner  v.  Phenix  Ins.  Co.,  65  N.  Y.  207,  and 
McElroy  v.  British  American  Assur.  Co.,  94  Fed.  997,  both  holding  waiver 
of  condition  against  other  insurance  may  be  proved  by  parol. 

Parol  evidence  rule  as  to  varjring  or  contradicting  written  contracts, 
as  affected  by  doctrine  of  waiver  or  estoppel  of  insurer.  Note,  16 
L.  B.  A.  (N.  S.)  1177. 

16  Pet.  613-^20,  10  L.  Ed.  1061,  CABVEB  ▼.  HYDE. 

End  to  be  aocompUshed  is  not  subject  of  patent;  Invention  conslBts  In  new 
and  useful  means  of  obtaining  it. 

Approved  in  National  Hollow  Brake  Beam  Co.  v.  Interchangeable  Brake 
Beam  Co.,  160  Fed.  708,  upholding  second  claim  of  Hien  patent  No.  361,009 
for  brake  beam;  Magin  v.  Karle,  150  U.  S.  392,  37  L.  Ed.  1120,  14  Sup.  Ct. 
155,  and  Union  Gas  Eng.  Co.  v.  Doak,  88  Fed.  89,  both  holding  purpose  to 
be  accomplished  is  not  patentable;  Taber  Bros.  Relief  Photo.  Co.  v.  Mar- 
cean,  87  Fed.  873,  holding  infringement  determined  not  by  result,  bat  by 
means  employed;  Enapp  v.  Morse,  150  U.  S.  228,  87  L.  Ed.  1062,  14  Sup. 
Ct.  84,  holding  subject  of  patent  is  device  or  mechanical  means  by  which 
result  secured. 

Patent  for  improvement  is  not  infringed  by  deslga  of  substantially  dif- 
ferent form  which  more  effectually  secured  object  Intended  to  be  accomplidied 
hy  plaintiff's  patent. 

Appr9ved  in  Stimpson  v.  Baltimore  &  S.  R.  B.  Co.,  10  How.  345,  IS 
L.  Ed.  448,  holding  combination  not  infringed  by  patent  differing  mate- 
rially in  application  of  means ;  Reedy  v.  Scott,  23  Wall.  367,  23  L.  Ed.  Ill, 
holding  combination  not  infringed  by  combination  not  using  all  ingredi- 
ents; Hale  V.  Stimpson,  11  Fed.  Cas.  188,  Gill  v.  Wells,  22  Wall.  28,  22 
L.  Ed.  711,  and  Gould  v.  Rees,  15  Wall.  194,  21  L.  Ed.  41,  all  holding  com- 
bination not  infringed  by  combination  omitting  or  substituting  parts;  dis- 
senting opinion  in  Stimpson  v.  Woodman,  10  Wall.  126,  19  L.  Ed.  870, 
majority  holding  change  in  design  involving  simply  mechanical  skill  not 
patentable. 

Right  to  patent  for  new  method  of  applying  scientific  principle  to 
useful  purpose.    NotCi  20  E.  R.  C.  81. 
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Right  to  patent  for  application  .of  old  mechanical  process  or  oontriy- 
anee  to  analogous  purpose.    Note,  20  £•  B.  0.  123. 

16  Pet  521-624,  10  Ii.  Ed.  1054,  TODD  ▼.  DANIEL. 

Where  appeal  Is  taken  by  all  defendants  and  Is  afterward  deserted  by 
all  but  one  appellant,  be  Is  entitled  to  maintain  appeal  separately  for  bis  own 
interest. 

Approved  in  Bennett  v.  City  of  Emmetsbui^,  138  Iowa,  70,  115  N.  W. 
585,  following  rule ;  French  v.  Peters,  177  Mass.  572,  59  N.  E.  450,  holding 
fact  that  one  of  two  coadministrators  has  not  authorized  appeal  is  not 
ground  for  dismissal ;  Guarantee  Trust  etc.  Co.  v.  Bnddington,  23  Fla.  518, 
519,  2  South.  887,  holding  party  aggrieved  in  his  separate  interest  may 
appeal  without  joining  others;  Forgay  v.  Conrad,  6  How.  203,  12  L.  Ed. 
405,  holding  on  several  decree  against  defendants  claiming  separate  pieces, 
all  need  not  join  in  appeal;  Simpson  v.  Greeley,  20  Wall.  157,  22  L.  Ed. 
839,  holding  where  all  parties  to  judgment  refuse  to  join  appeal,  it  must 
be  dismissed,  except  si^cient  cause  for  nonjoinder  appear;  Hill  v.  Chi- 
cago etc.  R.  R.  Co.,  140  U.  S.  64,  35  L.  Ed.  332,  11  Sup.  Ct.  691,  holding 
whore  bill  is  dismissed  as  to  some  defendants,  they  are  no  longer  parties 
for  any  purposes;  St.  Louis  Union  Elevator  Co.  v.  Nichols,  91  Fed.  833, 
holding  a  grantee  of  mortgaged  premise^  could  not  appeal  without  making 
his  codefendant  a  party. 

All  defendants  affected  by  Joint  decree  should  be  Joined  in  appeal,  and  if 
any  of  tbem  refuse  or  decline  upon  notice  and  process  to  be  issued  in  court 
below  to  become  parties,  then  other  defendants  may  prosecute  appeal  for  them- 
selves and  upon  their  own  account,  and  appeal  as  to  others  pronounced  to  be 
deserted. 

Approved  in  Adams  v.  Russell,  229  U.  S.  360,  57  L.  Ed.  1227,  33  Sup.  Ct. 
846,  holding  court  would  not  review  judgment  of  State  court  resting  on 
both  Federal  and  non-Federal  grounds,  latter  being  sufficient  to  sustain  it ; 
The  Bylands,  2^1  Fed.  105,  holding  where  joint  and  several  decrees  were 
entered  against  claimant  of  libeled  vessel  and  surety  on  bond  for  release, 
claimant  could  not  maintain  appeal  without  joinder  of  surety,  or  summons 
and  severance;  Provident  Life  &  Trust  Co.  v.  Camden  etc.  Ry.  Co.,  177 
Fed.  857,  101  C.  C.  A.  68,  holding  in  absence  of  application  for  summons 
and  severance,  joint  defendant  in  equity  suit  to  foreclose  mortgage  not 
entitled  to  appeal  from  decree  of  foreclosure  and  sale  as  to  all  parties; 
Kidder  v.  Fidelity  Ins.  Trust  &  Safe  Deposit  Co.,  105  Fed.  823,  dismissing 
appeal  by  one  of  several  interveners  who  cites  only  complainant  and  re- 
ceiver of  one  of  several  defendants ;  Ayres  v.  Polsdorf er,  105  Fed.  739,  dis- 
missing writ  of  error  by  one  of  several  defendants  joined  in  ejectment  who 
had  severally  pleaded  title  in  themselves;  Slater  v.  Hamacher,  15  App. 
D.  C.  297,  298,  allowing  amendment  of  appeal  when  joint  parties  to  decree 
not  joined;  St.  John  v.  Andrews  Institute  for  Girls,  192  N.  Y.  388,  85 
N.  E.  146,  holding  judgment  was  several  and  could  be  reversed  as  to  one 
defendant ;  In  re  Luscombe's  Will,  109  Wis.  196,  85  N.  W.  344,  holding  one 
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of  two  coexecntors,  also  being  testamentary  trustee,  may  appeal  from 
decree  of  distribution  by  making  coexecutor  party  defendant;  GilfiUan  v. 
McKee,  159  U.  S.  312,  40  L.  Ed.  164,  16  Sup.  Ct.  9,  holding  where  decree 
is  several  in  form  and  substance,  parties  may  appeal  separately;  Master- 
son  v.  Howard,  5  Bank.  Reg.  131,  holding  appeal  by  one  from  joint  decree 
dismissed  unless  other  defendant  notified  and  failed  to  appear;  Mussina  v. 
Cavazos,  20  How.  290,  15  L.  Ed.  879jjnglehart  v.  Stansbury,  151  U.  S.  73, 
38  L.  Ed.  77,  14  Sup.  Ct.  238,  and^stis  v.  Trabue,  128  U.  S.  230,  32  L.  Ed. 
438,  9  Sup.  Ct.  60,  all  holding  all  defendants  must  appeal  or  there  must  be 
summons  and  severance  or  equivalent  proceeding;  Humes  v.  Third  Nat. 
Bank,  54  Fed.  920,  13  U.  S.  App.  86,  holding  sureties  must  join  or  obtain 
summons  and  severance  or  equivalent  proceeding;  Hardee  v.  Wilson,  146 
U.  S.  181,  36  L.  Ed.  933,  13  Sup.  Ct.  39,  where  appeal  by  one  defendant 
without  summons  and  severance  was  dismissed;  Masterson  v.  Hemdon,  10 
Wall.  417,  19  L.  Ed.  954,  holding  this  practice  had  fallen  into  disuse  and 
appeal  sustained  if  it  appeared  in  any  manner  that  party  notified ;  Case  of 
the  Sewing  Machine  Companies,  18  Wall.  579,  21  L.  Ed.  920,  holding  one 
alien  defendant  may  remove  cause  without  summons  or  severance;  Curry 
v.  Stokes,  12  R.  I.  52,  to  point  that  one  of  two  defendants  cannot  as  mat- 
ter of  course  appeal  from  joint  judgment. 

Removal  of  causes.    Note,  12  Am.  Rep.  548. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  855. 

16  Pet.  525-527.  10  L.  Ed.  1055,  MILLS  v.  BBOWK. 

Supreme  Court  will  not  take  jurisdictloiT  on  error  to  State  court  on  ground 
that  obligation  of  contract  is  impaired,  where  point  that  act  is  contract  and 
its  obligation  is  violated  by  later  act,  was  not  directly  stated  in  pleadings  nor 
noticed  in  decree  of  State  court,  nor  involved  in  its  judgment. 

Approved  in  Headrick  v.  Larson,  152  Fed.  96,  81  C.  C.  A.  317,  holding 
jurisdiction  on  appeal  could  not  include  matters  not  consolidated  by  trial 
court ;  Mississippi  etc.  R.  R.  Co.  v.  Rock,  4  Wall.  180,  18  C*  Ed.  382,  hold- 
ing record  must  show  matter  mentioned  in  judiciary  act  necessarily  de- 
cided, notwithstanding  certificate  of  State  judge. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  63  L.  R.  A.  474,  476. 

Consent  will  not  give  jurisdiction. 
Approved  in  Henrie  v.  Henderson,  145  Fed.  319,  denying  jurisdiction  of 
bankruptcy  court  of  proceeding  to  restrain  trustee  from  making  deed  to 
purchaser  at  bankruptcy  sale,  and  to  compel  execution  of  deed  for  portion 
of  property  to  petitioner  to  compel  specific  performance  of  alleged  con- 
tract relating  to  sale  of  land  between  petitioner  and  purchaser;  Clark  v. 
Doerr,  143  Fed.  961,  time  within  which  writ  of  error  must  be  sued  out 
under  26  Stat.  829,  §  11,  cannot  be  extended  by  agreement;  Cheever  v. 
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Wilson,  6  D.  C.  166,  holding  consent  would  not  validate  decree  of  divorce 
void  because  rendered  in  Indiana  in  fraud  of  laws  of  district;  )Petroco- 
kino  v.  Stuart,  19  Fed.  Cas.  385,  holding  most  unequivocal  consent  could 
not  confer  jurisdiction ;  Chamberlain  v.  Hedger,  10  S.  D.  293,  73  N.  W.  76, 
following  rule;  Darden  v.  Lines,  2  Fla.  588,  denying  State  Supreme  Court's 
jurisdiction  on  appeal  from  pro  forma  decree  in  chancery. 

Opinion  favorable  or  unfavorable  as  to  coirectnesB  of  decree  will  not  be 
expressed  where  court  has  no  power  to  affirm  or  reverse  it. 

Cited  in  Darden  v.  Lines,  2  Fla.  588,  denying  State  Supreme  Court's 
jurisdiction  on  appeal  from  pro  forma  decree  in  chauMry. 

lifiscellaneous.  Cited  in  Jones  v.  Quantrell,  2  Idaho,  143,  9  Pac.  419,  to 
point  that  on  appeal  by  one  defendant  in  foreclosure,  notice  of  appeal 
must  be  served  on  the  other. 

16  Pet.  528-538,  10  L.  Ed.  1056,  BCAUBAN  y.  BXJUiUS. 

In  construction  of  all  Instruments,  ascertainment  of  intention  of  parties 
Is  object  of  court,  and  this  is  especially  the  case  In  acting  upon  guaranties. 

Approved  in  Booth  v.  Irving  Nat.  Exch.  Bank,  116  Md.  673,  82  Atl.  654, 
and  In  re  Merrill  &  Baker,  186  Fed.  314,  108  C.  C.  A.  390,  both  construing 
contract  for  extension  of  credit  to  be  one  of  guaranty ;  Ward  v.  Foley,  141 
Fed.  365,  construing  contract  to  sell  and  convey  all  first  party's  interest 
in  three  hundred  and  twenty  acres  of  land  at  rate  of  fourteen  dollars  per . 
acre  as  providing  for  sale  of  an  interest  in  the  land  at  rate  of  fourteen 
dollars  for  each  acre  in  entire  tract;  First  Nat.  Bank  v.  Bowers,  141  Cal. 
262,  74  Pac.  860,  construing  guaranty  to  bank  of  ninety  per  cent  of  face 
of  all  drafts  for  oranges  (with  B-L  attached)  drawn  by  fruit  company, 
during  certain  orange  season;  Donnelly  v.  Newbold,  94  Md.  224,  50  Atl. 
615,  holding  intent  is  for  jury  where  terms  of  guaranty  are  not  clear; 
Phelps  V.  Clasen,  3  Bank.  Reg.  23,  19  Fed.  Cas.  448,  holding  evidence  of 
circumstances  accompanying  transaction  admissible;  Hooper  v.  Hooper,  81 
Md.  169,  48  Am.  St.  Bep.  500,  31  Atl.  510,  holding  circumstances  accom- 
panying guaranty  may  be  looked  at ;  Bell  v«  Bruen,  1  How.  185,  11  L.  Ed. 
95,  holding  commercial  letters  are  not  construed  on  same  principles  as 
bonds;  Hart  v.  Minchen,  69  Fed.  523,  construing  letter  and  holding  it  to 
be  acceptance  of  guaranty ;  Lawrence  v.  McCalmont,  2  How.  450,  11  L.  Ed. 
335,  to  point  that  words  were  to  be  taken  against  guarantor  as  strongly 
as  sense  of  them  would  permit. 

The  contract  of  guaranty.    Note,  105  Am.  St.  Rep.  520. 

Generally  all  Instruments  of  suretyship  are  construed  strictly  as  mere  mat- 
ters of  legal  right;  rule  Is  otherwise  where  they  are  founded  on  valuable  con- 
sideration. 

Approved  in  Swift  v.  Jones,  135  Fed.  438,  where  contract  employing 
defendant's  son  as  plaintiff's  brokeri  which  was  signed  by  defendant  as 
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guarantor,  required  son  to  give  bond,  and  plaintiff  sent  son  blank  applica- 
tion for  bond|  wbicb  latter  signed  and  returned  to  plaintiff,  but  latter 
failed  to  get  bond  until  after  son's- defalcation,  defendant  not  liable;  New 
Haven  Co.  Bank  v.  Mitchell,  15  Conn.  220,  holding  guarantees  founded  on 
•consideration  to  be  interpreted  same  as  other  contracts;  Fellows  v.  Pren- 
tiss, 3  Denio,  519,  46  Am.  Dec.  488,  holding  one  seeking  benefit  of  guar- 
anty must  show  strict  compliance  with  its  terms. 

Distinguished  ih  Rindge  v.  Judson,  24  N.  T.  69,  holding  in  construing 
•contracts  of  suretyship  no  different  rule  applied  than  in  ordinary  cases. 

Rules  for  interpretation  of  written  instruments.    Note,  14  £.  R.  0. 
664. 

16  Pet.  539^-674,  10  I>.  Ed.  1060,  P&IOa  ▼.  COMMOirWEAI.TH. 

Object  of  proTlslon  in  Constltation  relating  to  fugitive  fllaves  was  to 
secure  to  citizens  of  slave-holding  States  complete  right  of  ownership  in  their 
slaves  as  property,  in  every  State  in  Union  into  which  they  might  escape  from 
Btate  where  they  were  held  in  servitude. 

Approved  in  Innes  v.  Tobin,  240  U.  S.  131,  60  L.  Ed.  564,  36  Sup.  Ct.  291, 
liolding  article  lY  of  Constitution  fully  embraced  subject  of  rendition  of 
fugitives  from  justice  between  States  and  conferred  on  Congress  power  to 
•deal  with  subject. 

True  design  of  clause  in  Constitution  relating  to  fugitive  slaves,  was  to 
guard  against  doctrines  and  principles  prevalent  in  nonslave-holding  States 
by  preventing  them  from  intermeddling  with  or  obstructing  or  aboliabing 
rights  of  owners  of  slaves." 

Cited  in  Osborn  v.  Nicholson,  13  Wall.  662,  20  L.  Ed.  696,  holding  where- 
€ver  found,  rights  of  owners  have  same  sanctions  as  other  property. 

By  general  law  of  nations,  no  nation  is  bound  to  recognize  state  of  slavery 
as  to  foreign  slaves  found  within  its  territorial  dominions  when  it  is  in  opposi- 
tion to  its  own  poUcy  and  institutions,  in  favor  of  subjects  of  other  nations 
where  slavery  is  recognized. 

Cited  in  Anderson  v.  Poindexter,  6  Ohio  St.  642,  holding  slave  coming 
into  Ohio  by  consent  of  owner  was  emancipated;  Berry  v.  Alsop,  46  Miss. 
8,  holding  owner  of  slaves  may  take  them  to  free  State  and  there  eman- 
•cipate  them. 

State  of  slavery  is  deemed  to  be  mere  municipal  regulation  founded  upon 
and  limited  to  range  of  territorial  laws. 

Cited  in  Osborn  v.  Nicholson,  1  Dill.  225,  Fed.  Cas.  10,595,  holding  con- 
stitutional provision  invalidating  contracts  for  sale  of  slaves  valid;  In  re 
Archy,  9  Cal.  163,  holding  one  passing  through  State  with  slave  must  not 
delay  unreasonably  or  forfeiture  results;  Jackson  v.  Phillips,  14  Allen, 
•564,  holding  bequest  for  benefit  of  fugitive  slaves  was  valid;  Lemmon  v. 
People,  20  N.  Y.  621,  622,  holding  statute  making  slave  voluntarily  brought 
into  State  free,  void;  dissenting  opinion  in  Dred  Scott  v.  Sandford^  19 
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How.  534,  547,  624,  15  L.  Ed.  754,  760,  791,  majority  holding  status  of 
slave  depends  on  law  of  residence;  44  Me.  524,  Appendix,  where  at  request 
of  l^slature  judges  said  that  free  colored  males  entitled  to  be  electors. 

If  Constitiition  liad  not  contained  clause  relating  to  fugitive  slaves,  every 
nooBlave-holdlng  State  in  Union  would  liave  been  at  liberty  to  have  declared 
free  all  runaway  slaves  coming  within  its  limits  and  to  have  given  them  entire 
immnnity  and  protection  against  the  claims  of  their  masters. 

Cited  in  Buckner  v.  Street,  7  Bank.  Reg.  261,  1  Dill.  254,  Fed.  Gas.  2098, 
holding  fugitive  slave  laws  of  1793  and  1850  afforded  owners  their  only 
rights  in  free  States. 

Clause  In  Constitution  relating  to  fugitive  slaves  is  to  be  so  construed  as, 
consistently  with  its  words,  shall  fully  and  completely  effectuate  its  whole 
object 

Approved  in  Frasher  v.  State,  3  Tex.  App.  267,  80  Am.  Rep.  133,  State 
V.  District  Board,  76  Wis.  203,  20  Am.  St  R^.  55,  7  L.  R.  A.  839,  44  N.  W. 
976,  Cory  v.  Carter,  48  Ind  335,  17  Am.  Rep.  748,  and  State  v.  Gibson,  36 
Ind.  392,  10  Am.  Rep.  44,  all  holding  court  should  look  to  object  and  con- 
strue words  so  as  consistently  with  meaning  to  secure  end  proposed ;  Mur- 
phy and  Glover  Test  Oath  Cases,  41  Mo.  373,  holding  courts  look  at  object 
and  give  words'  operation,  securing  ends  proposed;  Draper  v.  Falley,  33 
Ind.  473,  and  State  v.  Young,  47  Ind.  157,  both  holding  Constitutions 
should  be  so  construed  as  to  secure  end  proposed;  Lafayette  etc.  R.  R.  Co. 
V.  Geiger,  34  Ind.  203,  holding  words  of  Constitution  are  to  be  understood 
in  natural  sense;  Madison  etc.  R.  R.  Co.  v.  Whiteneck,  8  Ind.  223,  apply- 
ing rule  in  construing  term  ^'inalienable  rights"  in  Bill  of  Rights ;  Rhinehart 
V.  Schuyler,  2  Gilm.  507,  applying  rule  in  construction  of  revenue  laws; 
United  States  v.  Rhodes,  1  Abb.  (U.  S.)  52,  Fed.  Cas.  16,151,  holding  civil 
rights  bill  to  be  remedial  and  to  be  liberally  construed;  dissenting  opinion 
Jin  State  ex  rel.  Harrison  v.  Menaugh,  151  Ind.  282,  51  N.  E.  123,  to  point 
that  a  statute  must  be  construed  so  as  to  effectuate  its  intent;  Lafayette 
V.  Jenners,  10  Ind.  82,  to  point  that  safest  rule  is  to  give  words  such  just 
construction  as  will  secure  end  proposed. 

Ko  court  la  authorized  to  so  construe  any  clause  of  Constitution  as  to 
defeat  Its  obvious  ends^  when  another  construction  equally  accordant  with 
words  and  sense  thereof  will  enforce  and  protect  them. 

Approved  in  Ex  parte  Shelor,  33  Nev.  373,  111  Pac.  292,  construing  con- 
stitutional provision  as  power  of  Governor,  to  suspend  fines;  Ex  parte 
Anderson,  46  Tex.  Cr.  380,  81  S.  W.  976,  city  court  has  no  jurisdiction  to 
try  accused  for  violation  of  State  penal  statute;  dissenting  opinion  in  Ex 
parte  Corliss,  16  N.  D.  543,  114  N.  W.  994,  majority  holding  void  statute 
creating  deputy  enforcement  commissioner. 

Clause  in.  Constitution  relating  to  slavery  contemplates  existence  of  posi- 
tive unqualified  right  on  part  of  owner  of  slave  which  no  State  law  or  regula- 
tion can  in  any  way  quaUfy,  regulate,  control  or  restrain. 
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Cited  in  McElvain  v.  Mudd,  44  Ala.  52,  4  Am.  RepT'llto,  holding  Supreme 
Court  had  recognized  and  admitted  legal  existence  of  slavery;  Henderlite 
V.  Thurman,  22-  Gratt.  469,  12  Am.  Rep.  528,  holding  bond  given  for  price 
of  slaves  not  avoided  by  emancipation  declaration. 

Oourt  has  no  right  to  Insert  any  claiue  in  the  Oonstitittion  whicli  is  not 
expressed  and  cannot  he  fairly  implied. 

Cited  in  People  v.  Naglee,  1  Gal.  236,  52  Am.  Dec.  315,  holding  that  to 
maintain  State  has  no  power  to  act,  it  must  be  shown  power  transferred 
to  general  government.  « 

Under  Constitution,  owner  of  slave  is  clothed  with  entire  authority  in 
every  State  to  seize  and  recapture  Ms  slave  whenever  he  can  do  it  without 
breach  of  peace  or  illegal  violence;  to  this  extent,  this  clause  of  Oonstltution 
is  self -executing. 

Cited  in  Dundas  v.  Bowler,  3  McLean,  206,  Fed.  Cas.  4140,  Tiolding  where 
legislation  is  necessary,  judicial  power  cannot  act  until  mode  of  exercise 
provided;  Driskill  v.  Parrish,  3  McLean,  635,  Fed.  Cas.  4089,  holding  one 
hindering  arrest  incurs  no  penalty  unless  he  acts  knowingly ;  United  States 
V.  Buck,  24  Fed.  Cas.  1295,  where  one  was  indicted  for  attempting  to  res- 
cue slave  from  marshal;  In  re  Re3niolds,  20  Fed.  Cas.  600,  and  Norris  v. 
.Newton,  5  McLean,  98,  Fed.  Cas.  10,307,  both  holding  State  judge  may 
issue  habeas  corpus  and  inquire  into  cause  of  detention. 

Distinguished  in  United  States  v.  Hanway,  26  Fed.  Cas.  123,  where  one 
was  indicted  for  treason  in  resisting  the  execution  of  fugitive  slave  law. 

"Claim"  is  ft  demand  of  some  matter  as  of  right  made  by  one  person  upon 
another  to  do  or  to  forbear  to  do  some  act  or  thing  as  matter  of  duty. 

Approved  in  Vandalia  R.  Co.  v.  Stephens,  39  Ind.  App.  13,  78  N.  E. 
1056,  holding  claim  by  owner  for  value  of  fence  built  along  railroad  right 
of  way  was  not  "account"  requiring  copy  to  be  attaclied  to  pleading  in 
suit  therein;  Talley  v  Brown,  146  Iowa,  363,  140  Am.  St.  Rep.  282,  125 
N.  W.  249,  construing  "claim"  as  used  in  defining  taxable  credits ;  Gordon 
Bros.  V.  Wageman,  77  Neb.  188,  108  N.  W.  1069,  holding  account  which 
one  claimed  to  hold  against  employee  was  within  meaning  of  act  of  1889 
for  protection  of  certain  classes  of  employees;  dissenting  opinion  in  Cor- 
nell V.  Travelers'  Ins.  Co.,  175  N.  Y.  252,  67  N.  E.  582,  construing  clause 
in  insurance  policy  as  to  defending  claims  made  against  insured  and  cov- 
ered by  policy;  Kelley  v.  Madison,  43  Wis.  644,  28  Am.  Rep.  578, 
> holding  "claim  or  demand"  did  not  include  actions,  for  torts;  Murdock 
Grate  Co.  v.  Commonwealth,  152  Mass.  30,  8  L.  R.  A.  401,  24  N.  E. 
855,  holding  "all  claims"  against  Commonwealth  does  not  extend  to  claim 
for  negligence  of  officer;  Northwestern  etc.  Bank  v.  State,  18  Wash. 
76,  42  L.  R.  A.  88,  50  Pac.  587,  holding  claim  against  State  meant 
cause  of  action;  Coster  v.  Mayor  of  Albany,  43  N.  Y.  413,  holding  that 
State  not  subject  to  action  does  not  establish  there  is  no  claim;  Vulcan 
Iron  Works  v.  Edwards,  27  Or.  568,  36  Pac.  23,  holding  words  "claim  of 
property,"  extends  to  any  assertion  of  ownership  or  demand  for  posses- 
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sion;  United  States  v.  Spanlding,  3  Dak.  Ter.  93,  13  N.  W.  360,  holding 
claim  included  claim  to  exercise  right  of  pre-emption;  Jones  v.  United 
States,  13  Sawy.  347,  348,  35  Fed.  565,  holding  "claim"  includes  claim  by 
purchaser  of  timber  land ;  disse&ting  opinion  in  Douglas  v*.  Beasley,  40  Ala. 
147,  majority  holding  complaint  by  assignee  on  note  must  show  ownership. 
Distiitguished  in  Ladew  v.  Tennessee  Copper  Co.,  179  Fed.  251,  defining 
"claim"  as  used  in  section  8  of  judiciary  act. 

Clause  in  Oonstitntion  relating  to  fugitive  slaves  requires  aid  of  legisla- 
tion to  protect  right,  to  enforce  delivery,  and  to  secure  the  subsequent  posses- 
sion of  slave. 

Cited  in  Buckner  v.  Street,  7  Bank.  Reg.  261,  1  Dill.  254,  Fed.  Cas.  2098, 
to  point  that  acts  of  1793  and  1850  afforded  slave  owners  their  only  right 
in  free  States. 

Where  end  is  required  means  are  given,  and  where  duty  is  enjoined,  ability 
to  perf onn  It  is  contemplated  to  exist  on  part  of  functionaries  to  whom  it  is 
Intmsted.  « 

Approved  in  United  States  v.  Powell,  151  Fed.  657,  holding  Congress 
had  full  power  to  make  effective  guaranties  of  thirteenth  amendment; 
Levin  v.  United  States,  128  Fed.  827,  830,  832,  holding  Congress  may  em- 
power State  courts  to  admit  qualified  aliens  to  citizenship ;  dissenting  opin- 
ion in  Hodges  v.  United  States,  203  U.  S.  27,  51  L.  Ed.  73,  27  Sup.  Ct.  6, 
majority  holding  Federal  court  had  no  jurisdiction  of  charge  of  conspir- 
acy made  and  carried  out  in  State  to  prevent  negroes  from  making  and 
carrying  out  labor  agreements ;  United  States  v.  Cruikshank,  1  Woods,  314, 
315,  Fed.  Cas.  14,897,  holding  Congress  has  power  to  legislate  for  enforce- 
ment of  any  right  granted;  Hill  v.  Confederate  States,  38  Ala.  445,  hold- 
ing acts  of  Confederate  Congress,  known  as  conscript  laws,  are  valid;  dis- 
senting opinion  in  United  States  v.  Stanley,  109  U.  S.  28,  35,  50,  27  L.  Ed. 
845,  847,  852,  3  Sup.  Ct.  34,  35,  39,  49,  majority  holding  civil  rights  act  of 
Congress  of  1875  is  void ;  dissenting  opinion  in  Ex  parte  Siebold,  100  U.  S. 
418,  25  L.  Ed.  732,  majority  holding  Congress  could  vest  in  Circuit  Court 
appointment  of  supervisors  of  election. 

■ 

States  cannot  be  compelled  to  enforce  provision  In  Constitution  relating 
to  surrender  of  fugitive  slaves,  but  national  government  is  bound  through  its 
own  proper  departments  to  carry  into  effect  all  rights  and  duties  imposed  upon 
it  by  Constitution. 

Approved  in  Ex  parte  Riggins,  134  Fed.  415,  422,  upholding  indictment 
for  conspiracy  to  lynch  negro  citizen;  Beavins'  Petition,  33  N.  H.  94,  95, 
holding  there  is  no  obligation  in  States  to  aid  in  naturalization. 

Legislation  of  Congress,  if  constitutional,  supersedes  all  State  legislation 
upon  same  subject  and  by  necessary  implication  prohibits  it. 

^Approved  in  Hill  v.  Confederate  States,  38  Ala.  450,  holding  acts  giving 
exclusive  jwwer  to  Congress,  take  away  right  of  State;  Willard  v.  People,. 
4  Scam.  469^  holding  no  State  can  pass  law  annulling  legislation  of  Con- 
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gress;  Lynch  v.  Clarke,  1  Sand.  Ch.  644,  holding  fact  that  Congress  cov- 
ered only  part,  does  not  warrant  State  legislation;  United  States  v.  New 
Bedford  Bridge,  1  Wood.  &  M.  426,  430,  Fed.  Cas.  15,867,  holding  grant  to 
Congress  does  not  exclude  State  until  Congfess  legislated  fully;  Wooley  v. 
Watkins,  2  Idaho,  577,  22  Pac.  110,  holding  no  such  relation  of  antagonism 
exists  between  Congress  and  territories;  Robinson  v.  Rice,  3  Mich.  243, 
244,  245,  246,  holding  mortgage  law  conflicting  with  Federal  law  relating 
to  mortgage  of  vessels  is  void;  People  v.  Fonda,  62  Mich.  407,  29  N.  W. 
29,  holdhig  State  courts  have  no  jurisdiction  of  prosecutions  against  offi- 
cers of  national  banks';  State  v.  Moore,  6  Ind.  437,  and  Jett's  Case,  18 
Gratt.  939,. both  holding  State  may  punish  offense  although  same  act  is 
offense  against  United  States;  Ex  parte  Houghton,  7  Fed.  660,  663,  s.  c, 
8  Fed.  899,  902,  holding  State  has  no  jurisdiction  over  offense  of  passing 
counterfeit  bank  bills ;  Hall  v.  De  Cuir,  95  U.  S.  499,  24  L.  Ed.  552,  hold- 
ing act  requiring  carriers  to  give  all  passengers  equal  privil^es  void  as 
regulation  of  interstate  commerce;  Thurlow  v.  Massachusetts,  5  How.  625, 
12  L.  Ed.  311,  affirming  that  power  of  legislation  over  conimerce  not  exclu- 
sive in  Congress;  Degant  v.  Michael,  2  Ind.  397,  and  Graves  v.  State,  1 
Ind.  370,  both  holding  State  statutes  prescribing  modes  of  arresting  fugi- 
tives from  justice  void;  Ex  parte  McKean,  3  Hughes,  24,  Fed.  Cas.  8848, 
holding  power  of  Congress  to  legislate  ih  relation  to  fugitives  from  jus- 
tice is  exclusive;  In  re  Titus,  8  Ben.  414,  416,  Fed.  Cas.  14,062,  and  In  re 
Robb,  9  Sawy.  576,  19  Fed.  31,  both  holding  Governor  in  extraditing  fugi- 
tive acts  under  authority  of  Congress;  United  States  v.  McClay,  26  Fed. 
Cas.  1055,  holding  attempts  of  State  authorities  to  punish  officers  remov- 
ing fugitive  were  void ;  United  States  v.  New  Bedford  Bridge,  1  Wood.  &  M. 
431,  Fed.  Cas.  15,867,  holding  regulation  by  State  may  aid  or  co-operate 
with  an  act  of  Congress ;  dissenting  opinion  in  Brodhead  v.  Milwaukee,  19 
Wis.  664,  majority  holding  statute  authorizing  electors  to  raise  tax  to  pay 
bounties  to  volunteers  valid;  dissenting  opinion  in  Passenger  Cases,  7 
How.  555,  560, 12  L.  Ed.  816,  818,  majority  holding  State  statute  taxing  alien 
passengers  void;  dissenting  opinion  in  In  re  Neagle,  135  U.  S.  90,  34 
L.  Ed.  81,  10  Sup.  Ct.  677,  majority  holding  in  absence  of  express  stittute, 
deputy  may  be  appointed  to  protect  judge ;  Ex  parte  Robinson,  1  Bond,  47, 
Fed.  Cas.  11,934,  holding  in  cases  under  Federal  acts,  power  of  Federal 
officers  is  paramount;  State  v.  Pike,  15  N.  H.  88,  holding  State  court  had 
no  jurisdiction  of  perjury  before  commissioner  under  national  bankrupt 
act ;  Kneedler  v.  Lane,  45  Pa.  St.  304,  holding  power  to  raise  and  support 
armies  is  exclusively  in  Congress. 

Distinguished  in  Commonwealth  v.  Tracy,  5  Met.  547,  549,  holding  stat- 
ute for  apprehension  of  persons  charged  with  offense  in  another  State 
void ;  State  v.  Norman,  16  Utah,  466,  52  Pac.  989,  holding  an  act  of  Con- 
gress defining  adultery  did  not  include  territorial  legislation  on  same  sub- 
ject ;  Commonwealth  v.  Fuller,  8  Met.  319,  41  Am.  Dec.  513,  holding  State 
courts  can  punish  crime  of  counterfeiting  coins  of  the  United  States;  held 
inapplicable  in  Kurtz  v.  State,  22  Fla.  41,  42,  1  Am.  St.  Bep.  176,  176, 
holding  State  laws  relating  to  fugitives  from  justice  valid;  Ex  parte  State, 
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73  Ala.  510,  eonrt  saying  better  opinion  was  that  laws  auxiliary  to  con- 
gressional acts  may  be  upheld. 

Disapproved  in  Coffman  v.  Knightley,  24  Ind.  513,  holding  act  legaliz* 
ing  appropriations  for  bounties  for  volunteers  valid ;  Weaver  v.  Fegely,  29 
Pa.  St.  30,  70  Am.  Dec.  153,  holding  grant  of  power  to  regulate  weights 
and  measures  does  not  extinguish  rights  of  States. 

Powers  given  national  government  are  not  ineffective  because  means  of 
enforcing  them  are  not  expressly  given. 

Approved  in  Southern  Ry.  Co.  v.  Railroad  Commission  of  Indiana,  236 
U.  S.  446,  59  L.  Ed.  665,  35  Sup.  Ct.  304,  Bums'  (Ind.)  Revised  Statutes 
1908,  §  5280,  relating  to  handholds  on  railroad  cars,  is  void  as  to  cars 
moying  within  State  on  interstate  railroad,  since  Federal  safety  appliance 
act  of  1893  covers  matters  therein;  Easton  v.  Iowa,  188  U.  S.  237,  47 
L.  £d.  459,  23  Sup.  Ct.  293,  holding  States  cannot  punish  national  bank 
officers  for  violation  of  State  banking  law;  Louisville  etc.  R.  Co.  v», 
Haghes,  201  Fed.  743,  Federal  act  of  1911,  regulating  safety  of  locomotive 
boilers  superseded  Ohio  act  of  1910,  relating  to  same  subject,  as  applied 
to  railroad  engaged  in  interstate  commerce ;  Staley  v.  Illinois  Central  R.  R. 
Co.,  268  111.  365,  L.  E.  A.  1916A,  450,  109  N.  E.  345,  and  Davis  v.  Cleve- 
land etc.  Ry.  Co.,  146  Fed.  409,  cars  owned  by  railroad  and  delivered  by 
it  loaded  to  other  companies  to  be  used  in  transportation  to  other  States, 
are,  until  returned,  instrumentalities  of  interstate  commerce,  and  not  sub- 
ject to  taxation  in  State  where  carried  by  other  companies ;  Peonage  Cases, 
123  Fed.  676,  upholding  Rev.  Stats.,  §  5526,  relating  to  peonage ;  Southern 
Ry.  Co.  V.  Howard,  1  Tenn.  Civ.  608,  both  holding  Federal  employers'  act 
was  only  basis  for  damage  claim  by  emj^loyee  injured  in  service  of  inter- 
state railway;  Southern  Ry.  Co.  v.  Railroad  Commission,  179  Ind.  32,  100 
N.  E.  340,  holding  void  State  statute  regulating  equipment  of  cars  used 
in  interstate  coifimerce ;  Strauder  v.  West  Virginia,  100  U.  S.  310,  25  L.  Ed. 
666,  holding  right  guaranteed  by  Constitution  without  delegation  of  power 
may  be  protected. 

Criticised  in  Ex  parte  Dennison,  72  Neb.  707,  117  Am.  St.  Bep.  817,  101 
N.  W.  1046,  upholding  State  statute  relating  to  extradition  of  fugitives; 
St.  Louis  etc.  R.  Co.  v.  Mounts,  44  Okl.  363,  144  Pac.  1038,  holding  State 
statutes  as  to  procedure  and  remedy  for  loss  of  shipment  by  interstate 
carrier  not  superseded  by  Federal  statutes;  dissenting  opinion  in  Hyland 
V.  Rochelle,  179  Ind.  694,  100  N.  E.  850,  stating  that  statement  in  prin- 
cipal case  that  State  legislation  in  aid  of  Federal  power  was  prohibited, 
was  dictum  and  not  followed  by  later  decisions;  dissenting  opinion  in 
Coyle  V.  Smith,  28  Okl.  219,  113  Pac.  983,  majority  holding  Congress  could 
not,  as  condition  to  admitting  State,  prevent  change  of  location  of  State 
capital. 

Where  constitiitionality  of  statute  is  questioned,  if  question  were  one  of 
doubt,  long  acquiescence  in  act,  contemporaneous  constructions  affirming  it, 
and  extensive  and  uniform  recognition  of  its  validity  would  entitle  question 
to  he  considered  at  reit. 


16  Pet.  539-674  NOTES  ON  U.  S.  REPORTS.  728 

Approved  in  Ex  parte  Riggins,  134  Fed.  410,  upholding  indictment  for 
conspiracy  to  lynch  negro  citizen;  State  v.  Wrightson,  56  N.  J.  L.  209,  22 
L.  R.  A.  559,  28  Atl.  65,  holding  contemporary  construction  entitled  to 
great  weight  in  construing  constitutions;  Talcott  v.  Tp.  of  Pine  Grove,  1 
Flipp.  155,  165,  Fed.  Cas.  13,735,  holding  departmental  and  legislative 
action  would  conclude  the  courts;  Ex  parte  Gist,  26  Ala.  163,  164,  sustain- 
ing act  of  Congress  authorizing  justices  to  arrest  pei*sons  violating  crimi- 
nal lat^  of  United  States;  Fall  v.  Hazelrigg,  45  Ind.  585,  15  Am.  Rep.  282, 
construing  statute  of  frauds;  In  re  Piatt,  7  Ben.  267,  Fed.  Cas.  11,212, 
holding  revenue  law  authorizing  searches  and  seizures  valid;  111  re  Brink- 
man,  7  Bank.  Reg.  425,  4  Fed.  Cas.  146,  holding  that  by  practice  and  de- 
cisions it  was  settled  that  Congress  had  power  over  bankruptcy;  Cooley 
V.  Board  of  Wardens,  12  How.  315,  13  L.  Ed.  1003,  in  construing  statute 
imposing  penalty  for  neglect  to  take  pilot;  Murray  v.  Hoboken  Land  & 
Imp.  Co.,  18  How.  280,  15  L.  Ed.  376,  construing  words  **dne  process  of 
Jaw'';  The  Free  State,  1  Brown,  264,  Fed.  Cas.  5090,  holding  what  has 
been  universally  assumed  should  be  deemed  at  rest;  dissenting  opinion  in 
Dred  Scott  v.  Sandford,  19  How.  616,  15  L.  Ed.  788,  majority  holding  act 
prohibiting  taking  slave  to  territory  is  void;  State  v.  Bader,  13  Ohio  C.  C. 
21,  construing  statute  empowering  commissioners  to  levy  tax  for  purpose 
of  improving  roads. 

Act  of  February  12,  1793,  relative  to  fugltiYe  slaves  is  constitutional  in 
all  its  leading  provisions,  and  with  exception  of  that  part  which  confers  juris- 
diction npon  State  magistrates,  is  free  from  reasonable  doubt  and  difficulty. 

Approved  in  Levin  v.  United  States,  128  Fed.  829,  holding  Congress  may 
empower  State  courts  to  admit  c|ualified  aliens  to  citizenship;  Ex  parte 
Anderson,  46  Tex.  Cr.  399,  81  S.  W.  987,  city  court  has  no  jurisdiction  to 
try  accused  for  violation  of  State  penal  statute ;  dissenting  opinion  in  Fair- 
bank  V.  United  States,  181  U.  S.  319,  323,  45  L.  Ed.  877,  21  Sup.  Ct.  658, 
majority  holding  stamp  tax  on  foreign  bill  of  lading  is  tax  on  exx>ort5; 
dissenting  opinion  in  Moulton  v.  Scully,  111  Me.  472,  89  Atl.  963,  majority 
construing  constitutional  provisions  for  removal  of  officers;  Jones  v.  Van 
Zandt,  5  How.  229,  12  L.  Ed.  129,  affirming  constitutionality  of  this  act; 
United  States  v.  Scott,  27  Fed.  Cas.  996,  upholding  fugitive  slave  acts  of 
1793  and  1850;  Sim's  Case,  7  Cush.  301,  306,  308,  upholding  act  of  Con- 
gress of  1850,  concerning  fugitive  slaves;  Ex  parte  Bushnell,  9  Ohio  St. 
186,  205,  264,  277,  holding  Constitution  guarantees  to  owner  of  runaway 
slaves  right  of  reclamation;  In  re  Booth,  3  Wis.  37,  43,  45,  47,  61,  62,  63, 
78,  79,  102,  104,  110,  112,  121,  128,  140,  142,  143,  holding  fugitive  slave  act 
of  1850  was  void;  Ex  parte  Gist,  26  Ala.  163,  164,  holding  act  of  Con- 
gress of  1789,  empowering  justices  to  arrest  persons  charged  with  crimes 
against  United  States  valid;  United  States  v.  Given,  25  Fed.  Cas.  1325, 
holding  act  of  Congress  to  enforce  right  to  vote  is  valid ;  46  Me.  568,  615, 
appendix,  where  the  judges  at  request  of  legislature  expressed  opinions 
on  validity  of  personal  liberty  laws ;  dissenting  opinion  in  United  States 
V.  Reese,  92  U.  S.  255,  23  L.  Ed.  578,  majority  holding  act  of  1870,  punish- 
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ing  obstruction  of  votes  of  negroes  void ;  dissenting  opinion  in  Hill  v.  Con- 
federate, 38  Ala.  487,  majority  holding  State  court  may  inquire  into  right 
to  discharge  of  one  enrolled  under  conscript  act. 

Distinguished  in  Fairbank  v.  United  States,  181  U.  S.  308,  45  L.  Ed.  872^ 
21  Sup.  Ct.  663,  construing  revenue  act  of  1898  and  holding  stamp  tax  on 
foreign  bill  of  lading  is  tax  on  exports. 

State  magistrates  may  exercise  authority  under  act  of  Congress  of  Fehru- 
arj  12,  1793,  relating  to  fugitive  slaves,  unless  prohibited  by  State  legislation. 

Approved  in  United  States  v.  Morris,  125  Fed.  330,  upholding  Rev.  Stats., 
§1978,  protecting  persons  in  civil  rights;  Stephens,  Petitioner,  4  Gray^ 
662,  holding  State  courts  may  exercise  powers  conferred  by  Congress,  un- 
less prohibited ;  In  re  Sheazle,  1  Wood.  &  M.  71,  Fed.  Cas.  12,734,  holding 
State  magistrate  might  surrender  prisoners  though  not  compellable  to  do 
so;  In  re  Roberts,  24  Fed.  133,  holding  State  and  Federal  courts  have  con> 
current  jurisdiction  in  extradition;  In  re  Gilroy,  88  Me.  201,  51  Am.  St. 
Rep.  393,  33  Atl.  980,  holding  State  courts  may,  if  they  choose,  exercise 
power  of  naturalization;  Morgan  v.  Dudley,  18  B.  Mon.  721,  68  Am.  Dec. 
745,  holding  naturalization  by  State  courts  has  same  effect  as  if  by  Fed- 
cral  courts;  Lockhurst  v.  West,  7  Met.  239,  holding  Congress  could  not 
transfer  Federal  jurisdiction  to  State;  Missouri  River  Tel.  Co.  v.  National 
Bank,  >74  1)1.  221,-  holding  State  courts  cannot  enforce  penal  laws  of  the 
United  States ;  Robertson  v.  Baldwin,  165  U.  S.  280,  41  L.  Ed.  717,  17  Supy 
Ct.  328,  holding  act  of  Cfongress  authorizing  justice  to  arrest  deserting  sea^ 
man  is  void. 

Power  of  legislation  on  subject  of  fugitive  slaves  is  exclusive  in  Congress. 

Approved  in  Dallemagne  v.  Moisan,  197  U.  S.  174,  49  L.  Ed.  711,  25 
Sup.  Ct.  422,  State  police  officer  may  make  arrest  on  requisition  of  foreign 
consul  charging  seaman  on  vessel  of  consul's  nation  with  insubordination, 
conformably  with  treaty;  Barron  County  v.  Beckwith,  142  Wis.  525,  ISb 
Am.  St  Rep.  1079,  30  L.  B.  A.  (N.  S.)  810,  124  N.  W.  1032,  holding  clerks 
of  State  Circuit  Court  entitled  to  collect  fees  for  naturalization  proceed- 
ings under  act  of  Congress  conferring  power  to  naturalize  aliens  in  State 
courts;  Freeholders  of  Passaic  v.  Slater,  85  N.  J.  L.  621,  90  Atl.  378, 
arguendo;  Miller  v.  McQuerry,  5  McLean,  474,  Fed.  Cas.  9583,  holding 
Constitution  vested  power  to  enforce  reclamation  of  slaves  in  Congress; 
Thornton '»  Case,  11  111.  335,  holding  statute  legislating  on  fugitive  slaves 
was  void;  Eells  v.  People,  4  Scam.  510,  515,  dissenting  opinion,  holding 
State  may  legislate  on  subject  of  fugitive  slaves,  but  must  not  interfere 
with  right;  Freeman  v.  Robinson,  7  Ind.  323,  holding  marshal  was  liable 
in  State  court  for  trespasses  in  seizing  slave. 

Police  power  extends  over  all  subjects  within  territorial  limits  of  States, 
and  has  never  been  conceded  to  United  States. 

Approved  in  Hoke  v.  People,  122  III.  616,  13  N.  E.  824,  holding  State 
has  same  power  as  foreign  nation  when  not  restrained  by  Federal  Con- 
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stitution;  Beavin's  Petition,  33  N.  H.  94,  holding  States  can  deny  their 
courts  jurisdiction  over  cases  their  policy  discountenances;  State  v.  Gib- 
son, 36  Ind.  401,  10  Am.  Bep.  51,  holding  States  may  regulate  marriage 
contract;  Frasher  v.  State,  3  Tex.  App.  274,  30  Am.  Bep.  138,  holding  stat- 
ute making  it  felony  for  white  to  marry  negro  valid;  People  v.  Naglee,  1 
Cal.  243,  52  Am.  Dec.  321,  holding  State  may  impose  tax  upon  persons  of 
foreigners  alone;  Commissioners  of  Immigration  v.  Brandt,  26  La.  Ann. 
31,  holding  law  requiring  commanders  to  make  reports  as  to  passengers 
valid ;  Moore  v.  State,  48  Miss.  170,  and  State  v.  Morris,  77  N.  C.  516,  both 
holding  right  to  conduct  lotteries  is  not  contrast;  Jamieson  v.  Indiana 
Natural  Qas  &  Oil  Co.,  128  Ind.  577,  12  L.  B.  A.  659,  28  N.  E.  83,  holding 
natural  gas  to  be  subject  of  police  protection;  People  v.  McDonnell,  80 
Cal.  290,  13  Am.  3t.  Bep.  164,  22  Pac.  192,  holding  State  may  punish  act 
which  is  also  crime  against  United  States;  dissenting  opinion  in  Smith  v. 
Turner,  7  How.  466,  524,  526,  526,  12  L.  Ed.  779,  803,  804,  majority  hold- 
ing statute  taxing  alien  passengers  void;  dissenting  opinion  in  Leisy  v. 
Hardin,  135  U.  S.  127,  34  L.  Ed.  139,  10  Sup.  Ct.  690,  majority  holding 
statute  prohibiting  sale  of  liquor  void  as  applied  to  sale  by  importer  in 
unbroken  packages;  dissenting  opinion  in  Chilvers  v.  People,  11  Mich.  55, 
majority  holding  license  for  ferry  from  Detroit  to  Canada  not  regulation 
of  commerce. 

Distinguished  in  Passenger  Cases,  7  How.  427,  428,  li  L.  Ed.  762,  763, 
holding  statutes  imposing  taxes  on  alien  passenger  void ;  State  v.  Cutshall, 
110  N.  C.  549,  16  L.  B.  A.  133,  15  S.  E.  264,  holding  statute  making  second 
marriage  felony,  void  so  far  as  affecting  marriage  in  another  State. 

States  In  vlrtiie  of  tbeir  general  police  power  possess  full  Jurisdiction  to 
arrest  and  restrain  runaway  slaves  and  remove  them  from  their  borders  and 
otherwise  to  secure  themselves  against  their  depredations  and  evil  example. 

Approved  in  United  States  v.  Moore,  129  Fed.  633,  denying  Federal 
jurisdiction  to  punish  conspiracy  to  intimidate  citizen  of  United  States  to 
prevent  him  from  establishing  miners'  union  in  a  State,  in  furtherance  of 
which  defendant  assaulted  such  citizen;  McKeon  v.  New  York  etc.  R.  R. 
Co.,  75  Conn.  347,  53  Atl.  657,  holding  fact  that  railroad  laid  tracks  in 
street  in  obedience  to  statute  enacted  under  police  power  does  not  absolve 
it  from  compensating  abutting  owner;  Wiley  v.  Parmer,  14  Ala.  633,  hold- 
ing States  may  discriminate  between  resident  and  nonresident  masters; 
In  re  Perkins,  2  Cal.  430,  holding  States  can  arrest  fugitive  slaves  under 
police  power;  Ex  parte  Smith,  3  McLean,  130,  Fed.  Cas.  12,968,  holding 
Governor  could  not  cause  arrest  of  fugitive  unless  crime  committed  in 
State  making  demand;  O^tes  v.  Coffin,  3  La.  Ann.  341,  344,  holding  posses- 
sion in  another  State  of  slave  could  not  be  made  basis  of  possessory  action 
in  Louisiana;  Rodney  v.  Illinois  Central  R.  R.  Co.,  19  111.  44,  45,  holding 
trover  will  not  lie  in  Illinois  for  recovery  of  slave  or  for  damages  for  his 
loss;  Landry  v.  Klopman,  13  La.  Ann.  347,  holding  Constitution  did  not 
apply  where  slave  arrested  and  sold  after  notice;  dissenting  opinion  in 
Jacoway  v.  Denton,  25  Ark.  649,  majority  holding  constitutional  provision 
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^pairing  right  to  recover  on  slave  contract  void;  Thurlow  v.  Common- 
wealth, 5  How.  629,  12  L.  Ed.  313,  holding  States  within  the  Constitution 
may  decide  who  shall  become  part  of  its  population. 

Bistingaished  in  dissenting  opinion  in  Allen  v.  Reed,  10  Okl.  157,  63 

Pac.  877,  majority  holding  void  Stats.  1893,  o.  23,  relating  to  changing  of 

county  seats  in  territory  as  inconsistent  with  act  of  Congress  1893,  §  §  10, 

14,  providing  for  opening  of  Cherokee  Outlet  to  settlement;  Moore  v. 

People,  14  How.  20,  14  L.  Ed.  309  (dissenting  opinion,  p.  21,  14  L.  Ed. 

^)i  holding  State^  may  punish  citizens  harboring  fugitive  slaves. 

Act  of  Pennsylvania  of  March  26^  1826,  punlstilng  the  seizing  and  removal 
^t  a  slave  Is  nnconstitational. 

Approved  in  Morrisdh  v.  State,  116  Tenn.  542,  95  S.  W.  495,  upholding, 
^  exercise  of  police  power,  statute  separating  colored  from  white  pas- 
sengers in  street-cars;  Kauffman  v.  Oliver,  10  Pa.  St.  518,  holding  action 
^t  common  law  does  not  lie  for  harboring  runaway  slaves. 

Powers  which  belong  to  State  are  exercised  independently;  in  its  sphere 
of  sovereignty  it  stands  on  an  equality  with  the  Federal  government  and  is 
not  subject  to  its  controL 

Cited  in  Keating  v.  Spink,  3  Ohio  St.  125,  62  Am.  Dec.  231,  holding 
State  court  acquiring  jurisdiction  cannot  be  deprived  by  process  in  ad- 
miralty. 

Legislation  relating  to  fugitives  from  justice  on  extradition.    Note, 

32  Am.  Bep.  355,  357,  359. 
Proceedings  for  arrest  and  surrender  in  one  State  of  fugitives  from 

justice  in  another.    Note,  57  Am.  Dec.  390,  391. 
Papers  necessary  for  surrender  of  fugitives  from  justice.    Note,  28 

L.  B;  A.  801. 

Miscellaneous.  Cited  in  Welbom  v.  Kimmerling,  46  Ind.  App.  103,  89 
N.  E.  519,  and  Furst  v.  Satterfield,  44  Ind.  App.  619,  89  ^.  E.  908,  both  to 
point  that  demand  is  necessary  to  sustain  ejectment  where  defendant  was 
rightfully  and  peaceably  put  in  possession;  State  v.  Nast,  209  Mo.  729,  108 
8.  W.  569,  discussing  judicial  power  of  magistrate  in  ordering  commit- 
ment; Darden  v.  Lines,  2  Fla.  575,  587,  holding  Supreme  Court  has  no 
jurisdiction  on  appeal  from  decree  by  consent;  Whitaker  v.  Morrison,  1 
Fla.  32,  to  point  that  point  not  coming  up  in  bill  of  exceptions  will  not 
be  noticed;  State  v.  Allen,  21  Ind.  520,  83  Am.  Dec.  369,  to  point  that 
where  appeal  informal  if  record  before  court,  it  may  determine  questions; 
State  V.  Wilson,  121  JT.  C.  454,  28  S.  E.  556,  to  point  that  action  of  execu- 
tive in  issuing  warrant  was  conclusive  of  facts  and  authority. 
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UNITED  STATES  REPORTS. 


I  HOWARD. 


1  How.  1-14,  11  L.  Ed.  26,  WIIJ.IAMS  ▼.  ASH. 

Bequest  of  freedom  to  a  slave  stands  on  the  same  principles  as  a  bequest 
over  to  a  third  person;  it  is  a  specific  legacy. 

Cited  in  Steuart  v.  Williams,  3  Md.  429,  a  similar  case;  Devaughn  v. 
Heath,  37  Ala* 597,  holding  g^ft  of  clothes  to  slave  valid;  dissenting  opinioiv 
in  Wood  V.  Humphreys,  12  Gratt.  363,  365,  arguendo. 

Condition  in  bequest  of  slave,  tbat  he  diould  become  free  if  sold  or  re- 
moved from  State,  is  not  restraint  inconsistent  with  right  of  property  tn  lega- 
tee; it  is  conditional  limitation  of  freedom  and  takes  effect  moment  slave  is 
sold. 

Cited  in  Steuart  v.  Williams,  3  Md.  429,  and  William  v.  Reynolds,  14 
Md.  116,  where  facts  were  similar  to  those  in  principal  case. 

Distinguished  in  Potter  v.  Couch,  141  U.  S.  316,  317,  35  L.  Ed.  732,  11 
Sup.  Ct.  1010,  1011,  under  facts  involving  limitation  on  real  property. 

Miscellaneous.  Cited  in  Parkes  v.  Aldridge,  8  Fed.  222,  not  in  pointy 
opinion  of  Davis,  J.,  44  Me.  586,  as  instance  where  emancipated  slave  was 
allowed  to  sue,  and  holding  free  negroes  entitled  to  vote. 

1  How.  14-23,  11  Ii.  Ed.  SO,  HAMMOND'S  ADMB.  v.  WASHXKqTOlTS  EXB. 

Not  cited. 

1  How.  24-27,  11  L.  Ed.  33,  UNITED  STATES  ▼.  ACOSTA. 

If  original  of  grant  of  land  by  Governor  of  East  Florida  is  not  to  be  found 
in  proper  depository,  duly  certified  copy  is  admissible  tn  evidence. 

Approved  in  United  States  v.  Brelin,  166  Fed.  105,  29  C.  C.  A.  88,  certi- 
fied copy  of  naturalization  record  should  prevail  over  bare  fact  that  seven 
years  later  original  record  could  not  be  found  by  deputy  clerk;  Sullivan  v. 

(733) 


1  How.  28-36  NOTES  ON  U.  S.  REPORTS;  734 

Richardson,  33  Fla.  97^  14  South.  703,  involving  a  grant  of  land  in  West 
Florida. 

1  How.  28^  11  L.  Ed.  84,  WALSH  V.  UNITED  STATE& 

Not  cited. 

1  How.  2&-S6,  11  L.  Ed.  35,  SMITH  ▼.  CONDRY. 

Liability  for  collision  In  an  EngUali  port  most  be  determlnod  by  tbe  law 
of  England. 

Approved  in  Atchison  etc.  R.  Co.  v.  Sowers,  213  U.  S.  67,  53  L.  Ed.  701, 
29  Sup.  Ct.  397,  in  action  brought  in  Texas  for  personal  injuries  sustained 
by  brakeman  in  territory  of  New  Mexico,  law  of  place-  governs  in  enforcing 
rights  in  another  jurisdiction;  Slater  v.  Mexican  National  R.  R.  Co.,  194 
U.  S.  126,  48  L.  Ed.  903,  24  Sup.  Ct.  581,  Federal  court  is  without  juris- 
diction of  common-law  action  founded  on  liability  for  death  by  wrongful 
act,  created  by  Mexican  laws;  The  Cuzco,  225  Fed.  172,  174,  175,  injury 
to  stevedore  while  discharging  vessel  in  port  of  British  Columbia,  was  not 
within  jurisdiction  of  admiralty  court  of  United  States ;  Coyne  v.  Southern 
,Pao.  Co.,  155  Fed.  684,  action  by  citizen  of  Utah  for  personal  injuries  re- 
*ceived  in  Nevada,  must  be  maintained  in  State  or  Federal  court  in  Nevada; 
Baltimore  R.  Co.  v.  Rud,  158  Ind.  28,  92  Am.  St.  Rep.  296,  62  N.  E.  489, 
applying  rule  in  suit  by  brakeman  for  injuries;  Beachman  v.  Portsmouth 
Bridge,  68  N.  H.  383,  73  Am.  St.  Bep.  608,  40  Atl.  1066,  holding  lex  loei 
governs  in  torts;  Dennis  v.  Atlantic  Coast  Line  R.  R.  Co.,  70  S.  C.  258, 
106  Am.  St.  Bep.  746,  49  S.  E.  870,  provision  of  N.  C.  Code,  §  1498,  that 
action  for  wrongful  death  barred  in  one  year  applies  to  action  under  North 
Carolina  statute  in  this  State ;  dissenting  opinion  in  Cuba  R.  Co.  v.  Crosby, 
170  Fed.  381,  95  C.  C.  A.  539,  majority  holding  in  action  in  Federal  court 
for  injuries  received  in  foreign  country,  law  of  forum  is  to  be  applied  until 
foreign  law  has  been  actually  shown ;  The  China,  7  Wall.  64,  70,  19  L.  Ed» 
72,  74,  holding  liability  of  vessel  determinable  by  law  of  State  in  whose 
port  accident  happened;  The  John  Bramall,  10  Ben.  503,  Fed.  Cas.  7334, 
ruling  similarly  in  action  by  British  vessel  for  collision  in  United  States 
waters;  Vandewater  v.  Westervelt,  28  Fed.  Cas.  979,  to  point  that  admir- 
alty, in  cases  of  collision,  will  enforce  State  laws  regarding  management 
of  vessels ;  .Panama  R.  R.  Co.  v.  Napier  Shipping  Co.,  166  UtS.  285,  41 
L.  Ed.  1006,  17  Sup.  Ct.  574,  holding  liability  of  wreckers  for  injury  to 
other  vessel  resulting  from  their  negligence,  depends  on  laws  of  country 
where  injury  caused;  Northern  Pac.  R.  R.  Co.  v.  Babcock,  154  U.  S.  198^ 
38  L.  Ed.  961,  14  Sup.  Ct.  981,  and  Northern  Pac.  R.  R.  Co.  v.  Maae,  63 
Fed.  116,  27  U.  S.  App.  238,  holding  law  of  place  where  contract  of  em- 
ployment made  governs  right  to  recovery,  and  amount  of  damages  for 
death  of  employee;  so  also  in  Evey  v.  Mexican  Cent.  Ry.  Co.,  81  Fed.  304, 
38  L.  B.  A.  394,  52  U.  S.  App.  138,  ruling  similarly  and  holding  want  of 
precedent  as  to  such  law  is  no  obstacle  to  action  in  courts  of  United 
States;  Illinois  Cent.  Ry.  Co.  v.  Ihlenberg,  75  Fed.  879,  34  L.  R.  A.  398^ 
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43  U.  S.  App.  726,  holding  Federal  court  in  one  State  will  enforce  provi- 
sion in  Constitution  of  another  regarding  liability  of  corporation  for  torts, 
if  not  contrary  to  policy  of  former;  Carter  v.  (xoode,  60  Ark.  157,  6  S.  W. 
720,  and  Holderman  v.  Pond,  45  Kan.  412,  23  Am.  St.  Rep.  736,  11  L.  R.  A. 
543,  25  Pac..873,  refusing  to  entertain  action  of  tort  which  could  not  be 
brought  where  injury  committed;  New  Orleans  etc.  R.  R.  Co.  v.  Wallace, 
^  Miss.  250,  holding  liability  of  carrier  for  collision  depends  upon  law 
of  State  where  accident  occurred;  Huntington  v.  Attrill,  146  U.  S.  670, 
86  L.  Ed.  1129,  13  Sup.  Ct.  229,  holding,  whether  statute  of  one  State  is 
penal,  and,  therefore,  unenforceable  in  another,  is  to  be  determined  by 
courts  of  latter;  Idler  v,  Borgmeyer,  65  Fed.  924,  28  U.  S.  App.  332,  assert- 
ing rule  as  to  res  ad  judicata;  Le  Forest  v.  Tolman,  117  Mass.  109,  19  Am, 
Rep.  400,  arguendo. 

Distinguished,  in  Thompson  Towing  &  Wrecking  Assn.  ▼.  McGregor,  207 
Fed.  217, 124  -C.  C.  A.  479,  in  action  for  death  of  workman  killed  on  lighter 
on  Canadian  side  of  line  between  Michigan  and  Ontario,  Michigan  statute 
was  applicable;  The  Eagle,  8  Wall.  21,  19  L.  Ed.  368,  under  act  of  Con- 
gress, declaring  admiralty  jurisdiction  to  extend  to  great  lakes;  The  Avon, 
1  Brown,  181,  182, 183,  Fed.  Cas.  680,  as  to  collision  occurring  on  Welland 
canal,  which  was  declared  to  be  of  international  character. 

Admiralty  jurisdiction  in  tort.    Note,  13  Ann.  Oas.  1217. 

Actual  damage  sustained  at  time  and  i^lace  of  injury  is  measure  of  dam- 
ages; loss  of  probable  profits  cannot  be  an  item. 

Approved  in  Choctaw  etc.  R.  R.  Co.  v.  Jacobs,  15  Okl.  500,  82  Pac.  504, 
refusing  to  allow  loss  of  commissions  as  damages  for  loss  Of  drummer's 
samples  shipped;  The  Scotland,  105  U.  S.  36,  26  L.  Ed.  1005  (affirming 
8.  c,  sub  nom.  Dyer  v.  National  Steam  Nav.  Co.,  14  Blatchf.  489,  491, 
Fed.  Cas.  4225),  and  The  Mary  J.  Vaughan,  2  Ben.  50,  Fed.  Cas.  9217,  both 
holding  damages  for  loss  of  cargo  to  be  value  at  place  of  shipment;  The 
Steamship  Aleppo,  7  Ben.  125,  128,  129,  130,  132  Fed.  Cas.  158,  and  The 
Ocean  Queen,  5  Blatchf.  494,  Fed.  Cas.  10,410  (affirming  s.  o.,  18  Fed. 
Cas.  556),  ruling  similarly,  but  including  charges  for  loading  cai^o,  and 
insurance,  with  interest;  Seaman  v.  Crescent  City,  1  Bond,  113,  Fed.  Cas. 
12,581,  holding  amount  recoverable  to  be  difference  between  shipping  valuo 
and  price  damaged  cargo  would  bring  at  nearest  port;  The  Rhode  Island, 
Abb.  Adm.  103,  104,  Fed.  Cas.  11,743,  but  holding  owner  entitled  to  dam- 
ages for  loss  of  use  of  vessel  during  repairing  at  rate  of  six  per  cent  on 
her  value ;  The  Monitor  and  Hill,  3  Biss.  27,  Fed.  Cas.  9711,  holding  owner 
fully  indemnified  by  replacing  of  mast  broken  in  collision;  The  Greorge 
Bell,  5  Hughes,  175,  3  Fed.  586,  holding  damages  for  loss  of  cargo  of  fish 
to  be  value  in  nearest  market;  Swift  v.  Brownell,  1  Holmes,  470,  Fed. 
Cas.  13,695,  ruling  similarly  as  to  loss  of  cargo  of  whalebone  and  oil; 
Howard  ▼.  StillweU  etc.  Mfg.  Co.,  139  U.  S.  206,  209,  35  L.  Ed.  150,  151, 
U  Sup.  Ct.  603,  604,  holding,  in  action  to  recover  contract  price  for  erect- 
ing machinery,  defendant  cannot  set  off  loss  of  profits  caused  by  plain- 
tiff's delay;  Cincinnati  Gas  Co.  v.  Western  Siemens-Lungren  Co.,  152  U.  S. 
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206,  S8  L.  Ed.  418,  14  Sup.  Ct.  525,  holding  anticipated  profits  not  an  item 
of  damages  in  action  for  infringement  of  patent ;  The  Sam  Brown,  29  Fed. 
651,  holding,  where  owner  of  goods  elects  to  sue  both  vessels  jointly,  rule 
of  carrier's  liability  does  not  apply,  and  total  amount  recovered  is  to  be 
value  at  time  of  loss ;  McDaniel  v.  Crabtree,  21  Ark.  436,  holding,  in  action 
for  wrongful  seizure  of  slaves,  plaintiff  cannot  recover  for  loss  of  prob- 
able profits  from  their  labor;  Coweta  Falls  etc.  Co.  v.  Rogers,  19  Ga.  421| 
65  Am.  Dec.  606,  ruling  similarly  in  action  for  failure  to  repair  machin- 
ery according  to  contract ;  Minor  v.  The  Picayune,  13  La.  Ann.  564,  Myers. 
V.  Perry,  1  La.  Ann.  375,  where  State  court  ruled  similarly  in  action  for 
collision ;  Ripley  v.  Mosely,  57  Me.  84,  holding  anticipated  profits  not  item 
of  damages  in  action  for  wrongful  levy  of  attachment ;  Anderson  v.  Sloane, 
72  Wis.  584,  7  Am.  St.  Rep.  897,  40  N.  W.  222,  for  wrongful  levy  of  exe- 
cution; Wehle  V.  Haviland,  69  N.  Y.  451,  ruling  similarly  in  action  for 
nondelivery  of  goods  under  contract;  Cincinnati  v.  Evans,  5  Ohio  St.  604, 
in  action  for  injuries  resulting  from  interruption  of  business  by  reason  of 
suit ;  dissenting  opinion  in  Williamson  v.  Barrett,  13  How.  113,  14  L.  Ed. 
75,  majority  holding  damages  allowable  for  demurrage  in  case  of  collision. 
Distinguished  in  Tootle  v.  Kent,  12  OkL  691,  73  Pac.  315,  allowing  loss 
of  profits  as  element  of  damages  to  merchant  by  wrongful  and  malicious 
act  of  another  in  closing  his  store;  Hagan  v.  Nashville  Trust  Co.,  124 
Tenn.  99,  136  S.  W.  994,  allowing  lost  profits  to  broker  in  action  by  him 
for  damages  for  breach  of  contract  giving  him  fixed  commissions  on  all 
sales  for  five  years;  Chisholm  etc.  Mfg.  Co.  v.  U.  S.  Canopy  Co.,  Ill  Tenn. 
210,  77  S.  W.  1064,  allowing  lost  profits  for  breach  of  profits  on  patented 
brackets  which  were  not  delivered  as  per  contract;  The  Conqueror,  166 
U.  S.  126,  41  L.  Ed.  945,  17  Sup.  Ct.  516,  holding  de^iurrage  proper  item 
of  damages  in  action  against  collector  for  illegal  seizure  and  detention; 
The  "Morning  Star,  4  Biss.  72,  Fed.  Cas.  9817,  declaring  rule  to  have  been 
modified,  and  allowing  demurrage  in  case  of  collision;  The  Mayflower,  1 
Brown,  380,  381,  Fed.  Cas.  9345,  ruling  similarly ;  Donnell  v.  Jones,  17  Ala. 
693,  62  Am.  Dec.  196,  holding,  in  action  by  mercantile  firm  for  wrongfully 
suing  out  attachment,  loss  of  probable  profits  is  to  be  considered  by  jury; 
Manville  v.  Western  Union  Tel.  Co.,  37  Iowa,  219,  18  Am.  Rep.  12,  hold- 
ing loss  of  profits  to  be  item  of  damages  in  action  for  failure  to  deliver 
telegram. 

Loss  of  profits  as  damages.    Note,  60  Am.  Rep.  494. 

Lost  profits  from  tort  as  damages.    Note,  52  L.  R.  A.  66,  61,  63. 

Mode  of  estimating  loss  on  open  policy  on  goods  under  marine  insur- 
ance contract.    Note,  14  E.  R.  0.  446. 

For  damages  caused  by  collision  resulting  from  negligence  of  licensed  pilot, 
the  owner  is  not  responsible. 

Cited  in  Smith  v.  Creole,  22  Fed.  Cas.  496,  where  owner  was  compelled 
to  employ  licensed  pilot;  The  Carolus,  2  Curt.  72,  Fed.  Cas.  2424,  holding 
owner  liable  where  employment  of  pilot  was  not  compulsory;  dissenting 
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opinion  in  Waring  v.  Clarke,  5  How.  603,  12  L.  Ed.  255,  New  Jersey  Steam 
Nay.  Co.  v.  Merchants'  Bank,  6  How.  435,  12  L.  Ed.  504,  arguendo. 

Liability  for  damage  caused  by  fault  of  pilot  taken  on  board  under 
compulsion  of  law.    Note,  21  E.  R.  0.  234. 

Charge  to  Jury  is  erroneous  If  it  instruct  on  only  part  of  testimony,  leaving 
out  of  view  otlier  portions  wliicli  Jury  are  bound  to  consider  in  forming  their 
▼erdict. 

Approved  in  Trumbull  v.  Erickson,  97  Fed.  895,  following  rule ;  Blanton 
y.  United  States,  213  Fed.  326,  Ann.  Oas.  1914D,  1238,  130  C.  C.  A.  22, 
applying  rule  to  instruction  requested  in  trial  for  using  mails  in  aid  of 
scheme  to  defraud;  Missouri  etc.  Ry.  Co.  v.  Wilhoit,  160  Fed.  444,  87 
C.  C.  A.  401,  in  action  by  servant  for  injuries  sustained  in  using  defective 
appliance,  failure  to  instruct  on  a  particular  point  was  prejudicial  misdi- 
rection; Western  Coal  etc.  Co.  v.  Berberich,  94  Fed.  333,  holding  request 
for  instruction,  giving  undue  prominence  to  part  of  testimony,  properly 
refused. 

Owner  of  vessel  is  liable  for  collision  caused  by  negligence,  mieconduct  or 
want,  of  skill  on  part  of  masier  or  crew.  x 

Cited  in  Pope  v.  The  R,  B.  Forbes,  1  Cliff.  348,  Fed.  Cas.  11,275,  hold- 
ing  mere  fact  that  pilot  was  on  board  assisting  in  navigation  will  not 
relieve  owner;  Fashion  v.  Wards,  6  McLean,  182,  Newb.  37,  Fed.  Cas. 
17,154,  holding  libelant  bound  to  show  fault  in  respondent,  as  well  as  due 
precaution  on  his  own  part;  Hurley  v.  The  Champion,  12  Fed.  Cas.  1013, 
holding  libelant  bound  to  show  his  vessel  was  competently  handled. 

In  an  action  arising  from  a  collision,  it  is  for  the  Jury  to  determine  the 
party  at  fault. 

Cited  in  American  etc.  Express  Co.  v.  Phillips,  29  Mich.  521,  holding 
jury  is  to  determine  whether  injury  to  freight  was  caused  by  carrier's 
negligence. 

Miscellaneous.  Cited  in  The  Norwood,  215  Fed.  657,^  vessel  in  motion 
was  at  fault  for  collision  with  one  moored  at  wharf;  Waring  v.  Clarke,  5 
How.  500,  12  L.  Ed.  254,  to  point  that  common  law  has  jurisdiction  con- 
current with  admiralty  in  cases  of  collision;  Stainback  v.  Rae,  14  How. 
538,  14  L.  Ed.  532,  to  point  that  each  vessel  must  bear  its  own  loss  in  case 
of  collision  resulting  from  inevitable  accident;  The  New  Champion,  Abb. 
Adm.  207,  Fed.  Cas.  10,146,  on  jwint  that  libelant,  in  case  of  collision, 
must  show  himself  to  have  been  free  from  fault;  Nelson  v.  The  Goliah, 
17  Fed.  Cas.  1322,  to  point  that  vessel  which  was  in  motion  is  prima  facie 
liable  for  collision. 

1  How.  S7,  11  Ii.  Ed.  38,  ALEXANDER  V.  GRAHAM. 
Not  cited. 

Ill— 47 
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1  How.  37-55,  11  I*.  Ed.  38,  MEBOEB'S  LESSEE  ▼.  SELDEK. 

Cumulative  disabilities  cannot  prevent  operation  of  statute  of  limitations; 
party  can  avail  himself  only  of  disability  ezlBtlng  when  rigbt  of  action  first 
accrued. 

Cited  in  Davis  v.  Coblens,  174  U.  S.  725,  43  L.  Ed.  1149,  19  Sup.  Ct.  835, 
Moore  v.  Greene,  2  Curt.  208,  210,  Fed.  Cas.  9763,  Carter  v.  Cantrell,  16 
Ark.  164,  Dugan  v.  Gittings,  3  Gill,  160,  43  Am.  Dec.  315.  Billon  v.  Lari- 
more,  37  Mo.  387,  Cozzens  v.  Farnan,  30  Ohio  St.  497,  27  Am.  Rep.  474, 
and  White  v.  Latimer,  12  Tex.  62,  63,  in  all  of  which  the  facta  were  simi- 
lar to  those  in  principal  case;  Hogan^v.  Kurtz,  94  U.  S.  779,  84  L.  Ed.  320, 
holding  second  coverture  cannot  be  tacked  as  disabilii37  to  first  coverture 
existing  wheti  right  to  action  of  ejectment  accrued;  East  Tennessee  Iron 
etc.  Co.  V.  Wiggin,  68  Fed.  450,  37  U.  S.  App.  129,  holding  disability  of 
heir  who  was  beyond  limits  of  United  States  when  descent  cast  cannot  be 
tacked  to  that  of  ancestof*,  who  was  also  beyond  limits  during  adverse 
possession;  McDonald  v.  Hovey,  110  U.  S.  623,  28  L.  Ed.  870,  4  Sup.  Ct-. 
143,  holding  imprisonment  after  right  accrued  constitutes  no  disability 
under  statute  limiting  time  for  appeal;  Harris  v.  McG<»vem,  2  Sawy.  518, 
Fed.  Cas.  6125,  and  De  Mill  v.  Moffat,  49  Mich.  130,  13  N.  W.  389,  hold- 
ing operation  of  statute  not  affected  by  descent  of  right  of  action  on  jieT- 
son  unable  to  sue;  Aikin  v.  Bailey,  10  Ark.  583,  where  removal  from 
State  held  not  to  arrest  statute  already  commenced  to  run;  Neil  v.  Healey, 
84  111.  108,  25  Am.  B^.  437,  holding,  where  woman  made  deed  during 
infancy,  and  period  elapsed  between  attainment  of  majority  and  marriage, 
coverture  was  no  excuse  for  failure  to  disaffirm  deed;  Trafton  v.  Hill,  S& 
Me.  508,  15  Atl.  65,  holding,  where  statute  had  commenced  to  run  as 
against  claim  provable  in  insolvency,  it  was  not  arrested  by  subsequent 
insolvency  of  defendant;  Nutter  v.  De  Rochemont,  46  N.  H.  81,  holding 
coverture  no  bar  to  statute  limiting  time  for  action  of  assumpsit,  unless 
it  existed  when  right  of  action  accrued;  Bauserman  v.  Blunt,  147  U.  S. 
657,  37  L.  Ed.  320,  13  Sup.  Ct.  470,  Wallace  v.  Fletcher,*'30  N.  H.  454,  and 
Caperton  v.  Gregory^  11  Gratt.  514,  all  arguendo.        , 

Successive  disabilities  to  prevent  limitation.    Note,  10  Am.  Dec.  457. 

Where  there  are  two  or  more  coexisting  disabilities  in  same  person  when 
right  of  action  accrues,  statute  does  not  begin  to  run  until  last  is  removed. 

Cited  in  Sims  v.  Everhardt,  102  U.  S.  310,  26  L.  Ed.  89,  Sims  v.  Bar- 
doner,  86  Ind.  96,  44  Am.  Rep.  270^  and  Wilson  v.  Branch,  77  Va.  73,  46 
Am.  Rep.  713,  holding  deed  of  married  woman  executed  while  she  was  an 
infant,  may  be  avoided  within  reasonable  time  after  divorce,  although 
statutory  period  has  elapsed  since  attaining  majority;  Harris  v.  Ross,  86 
Mo.  102,  56  Am.  Rep.  420,  holding  that  where  infant  married  woman  exe- 
cutes deed,  and  dies  leaving  a  minor  heir,  latter  may  disaffirm  it  within 
statutory  period  after  majority;  Scott  v.  Haddock,  11  Ga.  264,  hold- 
ing statute  does  not  run  as  against  express  trust,  where  right  to  sue 
accrues  during  coverture  of  plaintiff. 
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Disaffirmance  of  contracta^by  married  infant.    Note,  44  Am.  Rep.  27z. 

Interruption  of  statute  of  limitations  by  infancy  of  successor  to  origi- 
nal owner's  interest.    Note,  3  B.  B.  0.  743. 

Husband  has  no  estate  by  curtesy  in  lands  of  which  wife  was  disseized  at 
time  of  marriage,  and  upon  which  he  never  entered. 

Approved  in  Brandmeier  v.  Pond  Creek  Coal  Co.,  219  Pa.  23,  67  Atl. 
952,  953,  husband  cannot  be  tenant  by  curtesy  of  his  wife's  /estate  in 
reversion  or  remainder  expectant  on  estate  of  freehold,  unless  estate  is 
ended  during  coverture;  Moore  v.  Greene,  2  Curt.  208,  Fed.  Cas.  9763, 
holding  that  husband  has  not  such  title  in  land  of  which  wife  was  not 
seised,  as  will  continue  bar  after  disability  of  infancy  ceases;  Ferguson 
V.  Tweedy,  43  N.  Y.  548,  holding  husband  can  have  no  curtesy  in  wife's 
estate  in  remainder;  Withers  v.  Jenkins,  14  S.  C.  612,  nor  in  equitable 
estate  from  which  wife  had  not  received  profits ;  Allen  v.  Hanks,  136  U.  S. 
310,  34  L.  Ed.  418,  affirming  decree  enjoining  sale,  for  husband's  debts,  of 
land  conveyed  to  wife  as  separate  property  after  marriage. 

Tenancy  by  the  curtesy,  nature  and  existence  of  estates  of.    Note, 
128  Am.  St.  Bep.  476. 

T^ancy  by  the  curtesy  and  its  existence  in  the  United  States.    Note, 
112  Am.  St.  Bep.  580. 

Miscellaneous.  Cited  in  Townsend  v.  Jemison,  7  How.  717,  12  L.  Ed. 
885. 

1  How.  56-89»  11  L.  Ed.  46»  BUOHANNON  ▼.  UPSHAW. 

Persons  purchasing  tn  good  faith  from  grantor  having  no  title,  hut  who 
afterward  bargained  with  true  owner  for  conflrmation,  cannot  compel  owner 
to  make  title  until  they  pi^  price  agreed  by  their  grantor. 

Approved  in  Lenman  v.  Jones,  222  U.  S.  54,  56  L.  Ed.  92,  32  Sup.  Ct. 
18  (affirming  33  App.  D.  C.  24,  26),  where  party  agreeing  to  purchase  sold 
his  equitable  title,  right  of  purchaser  thereof  to  enforce  specific  perform- 
ance depended  not  so  much  upon  privity  of  parties  as  upon  right  of  origi- 
nal purchaser  to  sell ;  Olive  v.  Dougherty,  3  G.  Greene,  374,  to  point  that 
person  seeking  specific  performance  must  show  offer  to  perform  on  his 
part. 

Miscellaneous.  Cited  in  Bowman  v.  Wathen,  1  How.  196,  11  L.  Ed. 
100,  apparently  erroneous;  Kimball  v.  West,  15  Wall.  379,  21  L.  Ed.  96, 
to  point  that  equity  will  not  rescind  contract  for  sale  of  land  because  of 
failure  of  title,  if  vendor  at  hearing  tenders  perfect  title. 

1  How.  89-95,  11  K  Ed.  58,  STBOXTT  v.  FOSTEB. 

Where  there  has  been  want  of  due  diligence  or  skill  on  both  sides,  loss 
must  be  apportioned,  as  having  been  occasioned  by  fault  of  both  vessels. 

Approved  in  The  City  of  Birmingham,  138  Fed.  560,  applying  rule  where 
steamer  passing  up  river  on  clear  night  struck  dredge  anchored  near  cen- 
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ler  of  narrow  channel;  The  Comet,  1  Abb/  (U.  S.)  463,  Fed.  Cas.  3050, 
where  evidence  was  so  conflicting  that  court  could  not  determine  where 
fault  lay;  Foster  v.  The  Miranda,  6  McLean,  230,  Newb.  235,  Fed.  Cas. 
4977,  ruling  similarly  where  bot^  colliding  vessels  were  improperly  lighted ; 
The  Chauncey  M.  Depew,  59  Fed.  794,  apportioning  loss  where  anchored 
vessel  made  no  effort  to  avoid  drifting  vessel;  The  Bay  Staf;<e,  Abb.  Adm. 
241,  Fed.  Cas.  1148 ;  dissenting  opinion  in  Krenzer  v.  Pittsburgh  etc.  Ry. 
Co.,  151  Ind.  614,  62  N.  E.  227,  both  arguendo. 

Where  colliflion  results  from  storm  or  other  Buperlor  force,  and  blame  la  not 
imputable  to  either  party,  each  vessel  must  bear  its  own  loss. 

Cited  in  Stainback  v.  Rae,  14  How.  538,  14  L.  Ed.  532,  as  to  collision  at 
sea  on  dark  night. 

If  vessel  at  anchor  in  proper  place  is  injured  by  vessel  under  sail,  latter  is 
liable;  alitor,  if  anchorage  be  in  an  improper  place. 

Approved  in  The  Virginia  Ehrman,  97  U.  S.  315,  24  L.  Ed.  892,  holding 
tug  and  her  tow  equally  liable  for  colliding  with  vessel  anchored  in  proper 
place,  and  properly  lighted;  The  Steamer  J.  W.  Everman,  2  Hughes,  20, 
25,  26,  Fed.  Cas.  7591,  holding  steamer  liable  'for  collision  with  anchored 
vessel,  although  latter  lay  in  track  of  steamers,  such  place  being  within 
anchorage  area;  Amoskeag  Mfg.  Co.  v.  The  John  Adams,  1  Cliff.  413, 
Fed.  Cas.  338,  holding  vessel  properly  moored  at  wharf  not  bound  to  keep 
watch  for  passing  vessels;  Sterling  v.  The  Jennie  Cushman,  3  QMS.  638, 
Fed.  Cas.  13,375,  holding  burden  on  moving  vessel  to  show  other. improp- 
erly anchored;  The  Scioto,  2  Ware  (Dav.),  361,  Fed.  Cas.  12,508, -and 
Hall  V.  Little,  2  Flipp.  157,  Fed.  Cas.  5939,  both  holding  moving  vessel 
prima  facie  liable;  Allegro  v.  The  Niagara,  1  Fed.  Cas.  434,  holding  fact 
that  vessel  improperly  anchored  is  foreign,  and  master  is  ignorant  of  port 
regulations  is  no  excuse;  Messena  v.  Neilson,  17  Fed.  Cas.  170,  holding' 
vessel  lying  to  in  fog  without  proper  lights  cannot  recover  from  vessel  col- 
liding with  her,  if  latter  was  properly  lighted  and  handled;  Wright  v. 
Brown,  4  Ind.  98,  58  Am.  Dec.  626,  holding  steamship  liable  for  damage 
caused  by  its  waves  to  a  flat-boat  properly  moored  at  wharf;  Lambert  v. 
Staten  Island  R.  R.,  70  N.  Y.  108,  holding  question  as  to  whether  vessel 
anchored  in  proper  place  is  for  jury;  Foster  v.  Holly,  38  Ala.  83,  ai^endo. 

Although  vessel  be  anchored  in  improper  place,  vessel  under  sail  is  bound 
to  use  due  diligence  to  avoid  damaging  her. 

Cited  in  The  Clarita,  23  Wall.  14,  2S  L.  Ed.  149,  holding  tug  towing 
burning  vesel  liable  for  negligently  setting  fire  to  vessel  lying  at  anchor; 
La  Burgogne,  86  Fed.  477,  57  U.  S.  App.  711  (affirming  s.  c,  sub  nom. 
The  Ailsa,  76  Fed.  874),  holding  that  where  anchored  vessel  was  in  chan- 
nel in  dense  fog,  moving  vessel  is  bound  to  show  that  former's  presence 
was  unknown;  Austin  v.  New  Jersey  Steamboat  Co.,  43  N.  Y.  82,  3  Am. 
Rep.  667,  holding  vessel  liable  for  negligence  in  colliding  with  vessel 
aground  in  channel,  although  grounding  of  latter  was  result  of  negligence 
of  pilot. 
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1  How.  05-103,  11  L.  Sd.  60,  OUT  OF  MOBILE  ▼.  EMANOEL. 

Upon  admlBsion  of  Ala1)ama  into  Union,  title  to  lands  l)elow  bigh-water 
mark  of  navigable  ilTera  passed  to  State. 

Approved  in  Pollard  v.  Hagan,  3  How.  233,'  236,  11  L.  Ed.  575,  576, 
following  role ;  Leverieh  v.  Mayor  etc.  of  Mobile,  110  Fed.  174,  180,  hold- 
ing riparian  owners  may  build  wharves  from  their  lands  to  navigable 
water;  Shively  v.  Bowlby,  152  U.  S.  27,  38  L.  Ed.  341,  14  Sup.  Ct.  Repi  557, 
holding  grant  by  Congress,  of  similar  lands  in  Oregon,  could  not  prevail 
as  against  later  grant  by  State. 

Effect  of  ordinance  of  1787  on  States  carved  oat  of  northwest  terri- 
tory.   Note,  Ann.  Oas.  1915D,  953. 

1  How.  104-118,  11 1*.  Ed.  64,  XTNITED  STATES  v.  LIMN. 

Plea  whicb  is  bad  In  part  is  bad  in  toto;  accordingly  defendants^  relying  on 
Joint  plea  of  non  est  factum,  must  sustain  It  as  to  aU,  or  fall  as  to  alL 

Cited  in  United  States  v.  Halsted,  6  Ben.  208,  Fed.  Cas.  15,287,  in  action 
on  bond  against  collector  and  his  sureties. 

In  an  action  in  form  ex  delicto,  nolle  prosequi  may  be  entered  as  to  one 
defendant  without  discharging  others. 

Approved  in  Texas  4b  P.  Ry.  Co.  v.  Sheftall,  133  Fed.  724,  66  C.  C.  A. 
552,  dismissal  of  suit  for  personal  injuries  as  to  one  of  two  joint  tort- 
feasors on  ground  that  it  was  not  necessary  party  does  not  discharge  claim 
against  other  defendant;  Montgomery  Qas  light  Co.  v.  Montgomery  etc. 
R.  R.  Co.,  86  Ala.  379.  5  South.  736,  where  action  was  against  several 
defendants  for  damages  caused  by  collision  of  cars. 

Effect  of  release  of  one  joint  tort-feasor  on  other's  liability.    Note, 
58  L.  B.  A.  805. 

In  action  in  form  ex  contractu,  unless  defense  be  merely  in  personal  dis- 
charge of  one  of  defendants,  nolle  prosequi  cannot  be  entered  as  to  one  defend- 
ant without  discharging  all  others. 

Approved  in  Magruder  v.  Belt,  7  Abb.  D.  C.  310,  in  action  against 
husband  and  wife,  where  they  pleaded  to  the  declaration  jointly,  no  sep- 
arate judgment  could  be  given  against  the  wife;  Hawes  v.  Marchant,  1 
Curt.  147,  Fed.  Cas.  6240,  arguendo. 

Plea  which  has  on  its  face  two  intendments  is  to  be  construed  most  strongly 
against  the  party  pleading  it. 

Approved  in  Sidway  v.  Missouri  Land  4b  Livestock  Co.,  116  Fed.  387, 
holding  plaintiff's  pleading  will  be  strictly  construed  to  determine  whether 
nominal  defendant  is  such  necessary  party  as  his  joinder  will  prevent  re- 
moval; Langsdale  v.  Woollen,  120  Ind.  80,  21  N.  E.  541,  holding  complaint 
in  action  to  annul  letters  testamentary,  had  for  uncertainty,  where  it 
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alleged  that  no  ^sets  of  deceased  had  come  into  county,  and  if  it  had, 
same  had  been  administered,  etc. 

Right  to  plead  inconsistent  defenses.    Note,  48  L.  B.  A.  177. 

Plea  alleging  that  seals  were  aiflxed  to  bond  without  the  consent  of  de- 
fendant, without  also  alleging  that  they  were  affixed  with  knowledge  or  direc- 
tion of  plaintiff,  is  insufficient. 

Approved  in  Pensacola  State  Bank  v.  Melton,  210  Fed.  61,  where  note 
when  transferred  showed  on  its  face  date  of  maturity  had  been  altered  so 
it  was  then  overdue,  transferee  was  not  holder  in  due  course;  Moses  v. 
United  States,  166  U.  S.  583,  41  L.  Ed.  1124, 17  Sup.  Ct.  686,  holding,  where 
bond  of  public  officer  is  rejected  as  not  bearing  proper  seals,  and  is  later 
returned  cured  of  the  defect,  presumption  is  that  seals  were  attached 
with  sureties'  consent;  Gotten  v.  Williams,  1  Fla.  49,  52,  and  FuUerton  v. 
Sturges,  4  Ohio  St.  538,  where  facts  involved  were  similar  to  those  in 
principal  case;  Orlando  v.  Gooding,  34  Fla.  256,  15  South.  774,  and  Solon 
V.  Williamsburgh  Bank,  114  N.  Y.  134,  21  N.  E.  170,  holding  alteration  of 
bond  by  stranger  does  not  render  instrument  void. 

Party  who  <daim8  under  instniment,  which  appears  on  its  face  to  have  been 
altered,  is  bound  to  explain  alteration;  aUAer,  if  alteration  la  alleged  by  oppo- 
site i>arty  and  does  not  appear  on  face  of  instmment. 

Approved  in  First  Nat.  Bank  v.  Liewer,  187  Fed.  18,  19,  109  C.  C.  A 
70,  discussing  rule  on  issue  as  to  alteration  of  promissory  note'  after  it 
was  signed  by  maker;  Ofenstein  v.  Bryan,  20  App.  D.  C.  16,  when  a  nego- 
tiable instrument  has  been  materially  altered,  it  is  incumbent  on  party 
offering  it  to  explain  its  condition;  Williamsburgh  Bank  v.  Solon,  136 
N.  Y.  478,  32  N.  E.  1061,  holding  bond  not  avoided  by  alteration,  effect 
of  which  was  to  render  it  perfect;  Stoner  v.  Ellis,  6  Ind.  157^  holding  that 
where  there  is  neither  intrinsic  nor  extrinsic  evidence  as  to  when  an  altera- 
tion in  a  note  was  made,  it  will  be  presumed  to  have  been  made  at  time  of 
execution;  Vaughan  v.  Fowler,  14  S.  C.  357,  37  Am.  Rep.  733,  denying 
holder's  right  to  recover  on  note  to  which  seal  has  been  affixed  without 
maker's  knowledge  or  consent;  but  alitor,  in  Brown  v.  Phelon,  2  Swan, 
631,  holding  burden  on  maker,  in  such  case,  to  show  want  of  consent  to 
affixing  of  seal;  Walla  Walla  County  v.  Ping,  1  Wash.  Ter.  347,  denying 
right  to  recover  on  penal  bond,  altered  without  surety's  consent;  Smith  v. 
United  States,  2  Wall.  231,  17  L.  Ed.  790,  arguendo. 

Alteration  of  promissory  note  b^  joint  makers.    Note,  17  Am*  Bep. 
100. 

Release  of  one  joint  tort-feasor  as  affecting  the  liability  of  the  others. 
Note,  92  Am.  St.  Rep.  884. 

Presumption  as  to  time  of  alteration  in  instrument  and  its  effect  on 
burden  of  proof.    Note,  39  L.  R.  A.  (N.  S.)  115. 
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Sureties  are  not  lialde  for  money  paid  to  their  principal  before  ezecuo 
tion  of  tbeir  bond,  unless  sncli  money  remained  in  bis  hands  until  that  time^ 

Approved  in  Bartlett  v.  Wheeler,  195  HI.  451,  63  N.  E.  172,  holding 
grain  bnyer's  bond  was  prospective;  Gusdorff  v.  Duncan,  94  Md.  167,  50 
Atl.  576,  holding  trespass  against  several  defendants  may  be  dismissed  as 
to  part;  Ohning  v.  City  of  Evansville,  66  Ind.  63,  holding  sureties  of  de- 
faulting city  treasurer  may  introduce  evidence  to  show  date  when  monies 
were  paid  to  principal ;  County  of  Mahaska  v.  Ingalls,  16  Iowa,  86,  Van 
Sickel  V.  Buffalo  County,  13  Neb.  119,  42  Am.  Rep.  763,  13  N.  W.  27,  and 
Vivian  v.  Otis,  24  Wis.  521,  1  Am.  Rep.  201,  all  holding  sureties  on  new 
bond  of  county  treasurer  not  liable  for  default  of  principal  during  life 
of  old  bond;  Independent  School  Dist.  v.  McDonald,  39  Iowa,  567,  hold- 
ing sureties  of  district  treasurer  not  liable  for  default  of  principal  dur- 
ing prior  term;  Thomas  v.  Blake,  126  Mass.  323,  holding  action  not  main- 
tainable by  sheriff  against  surety  of  deputy  for  acts  done  by  latter  previous 
to  execution  of  bond ;  Frost  v.  Mixsell,  38  N.  J.  Eq.  588,  but  holding  burden 
on  sureties  to  show  default  previous  to  execution  of  bond;  Allen  v.  State 
ex  rel.  Stevens,  61  Ind.  275,  28  Am.  Rep.  674,  arguendo. 

Limited  in  Clark  v.  Wilkinson,  59  Wis.  55tf,  18  N.  W.  484,  holding  that 
court  will  presume,  in  absence  of  proof  to  contrary,  that  default  of  prin- 
cipal occurred  after  execution  of  bond. 

Liability  of  sureties  of  public  officer  for  default  during  prior  term. 
Note,  23  L.  B.  A.  (N.  S.)  131. 

1  How.  118-134,  11  K  Ed.  69,  M0BBI8  t.  NIXON'S  EXEOTTTOBQ. 

Deed  absolute  in  form  may.  In  equity,  be  shown  to  be  in  fact  a  mortgage 
given  as  security  f  or^  a  loan  of  money. 

Approved  in  Smith  v.  United  States  Fidelity  4b  Guaranty  Co.,  162  Fed. 
18,  88  C.  C.  A.  669,  surety  company  which  agreed  to  advance  money  in 
connection  with  the  purchase  of  mining  property,  and  later  obtained  title 
thereto,  took  and  held  the  property  as  trustee  only;  Gibbons  v.  Joseph 
Gibbons  Consol.  Min.  etc.  Co.,  37  Colo.  104,  11  AnA.  Gas.  323,  86  Fac.  96, 
inadequacy  of  consideration  is  important  factor  in  determining  whether 
deed  was  intended  as  mortgage;  Fort  v.  Colby,  165  Iowa,  121,  144  N.  W. 
403,  where,  on  conveyance  by  warranty  deed,  grantee  gave  contract  back 
to  reconvey  on  certain  conditions,  conveyance  was  treated  as  a  mort- 
gage ;  Hobbs  v.  Rowland,  136  Ky.  200,  L.  R.  A.  1916B,  1,  123  S.  W.  1186, 
and  Alexander  v.  Cleland,  13  N.  M.  536,  86  Pac.  427,  botli  holding  parol 
evidence  admissible  to  show  deed  absolute  to  be  a  mortgage;  Wagg  v. 
Herbert,  19  Okl.  557,  558,  92  Pac.  263,  applying  rule  where  evidence 
showed  not  only  inadequate  consideration  but  actual  fraud  and  oppres- 
sion ;  Russell  v.  Southard,  12  How.  147,  148,  13  L.  Ed.  930,  931,  Babcock 
V.  Wyman,  19  How.  299,  15  L.  Ed.  648  (affirniing  s.  c,  2  Curt.  398,  Fed. 
Cas.  18,113),  Villa  v.  Rodriguez,  12  Wall.  339,  20  L.  Ed.  411,  Jackson  v. 
Lawrence,  117  U.  S.  681,  29  L.  Ed.  1025,  6  Sup.  Ct.  916,  Hunter  y.  Marl- 
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boro,  2  Wood.  &  M.  200,  Fed.  Cas.  6908,  Bentley  v.  Phelps,  2  Wood.  &  M. 
443,  446,  Fed.  Cas.  1331  (s.  c,  on  rehearing,  3  Wood.  &  M.  407,  408,  Fed. 
Cas.  1332),  Tufts  v.  Tufts,  3  Wood.  &  M.  484,  611,  Fed.  Cas.  14,233,  Jenkins 
V.  Eldredge,  3  Story,  289,  293,  Fed.  Cas.  7268,  Amory  v.  Lawrence,  3  Cliff. 
630,  Fed.  Cas.  336,  Alexander  v.  Rodriguez,  1  Fed.  Cas.  377,  Lewis  v. 
Wells,  85  Fed.  899,  McCarron  v.  Cassidy,  18  Ark.  49,  Pierce  v.  Robinson, 
13.  Cal.  130,  Husheon  v.  Husheon,  71  Cal.  412,  12  Pac.  412,  Brainerd  v. 
Brainerd,  15  Conn.  586,  Collins  v.  Tillou^  26  Conn.  376,  68  Am.  Dec.  401, 
Hall  V.  Livingston,  3  Del.  Ch.  374,  Ruckman  v.  Alwood,  71  HI.  158,  Wibon 
V.  Patrick,  34  Iowa,j  370,  Hinckley  v.  Hinckley,  Y9  Me.  323,  9  Atl.  898, 
Campbell  v.  Dearborn,  109  Mass.  139,  12  Am.  Rep.  677,  Klein  v.  McNamara, 
64  Miss.  101,  Maffitt  v.  Rynd,  69  Pa.  St.  387,  Huoncker  v.  Merkey,  102 
Pa.  St.  465,  Hart  v.  Eppstein,  71  Tex.  768,  10  S.  W.  88,  Lawrence  v. 
Du  Bois,  16  W.  Va.  462,  Hoffman  v.  Ryan,  21  W.  Va.  429,  and  Vangilder 
V.  Hoffman,  22  W.  Va.  18,  21^  all  following  rule;  Newton  v.  Fay,  10  Allen, 
509^  holding  bill  in  eciuity  may  be  maintained  to  redeem  shares  in  corpo- 
ration, transferred  by  instrument  absolute  in  terms,  upon  parol  proof 
that  transfer  was  only  as  collateral  security;  Fuller  v.  Parrish,  3  Mich. 
229,  ruling  similarly  as  to  transfer  of  grain;  Lee  v.  Lee,  11  Rich.  Eq.  582, 
enforcing  parol  promise  to  reconvey  land  deeded  to  person  in  order  to 
allow  him  to  prosecute  trespassers  in  his  own  name ;  Cleveland  v.  La  Crosse 
etc.  R.  R.  Co.,  6  Fed.  Cas.  1036,  Glass  v.  Hulbert,  102  Mass.  37,  3  Am. 
Rep.  429,  and  Nease  v.  Capeheart,  8  W.  Va.  125,  all  arguendo. 

Distinguished  in  Tobey  v.  Leonard,  2  Cliff.  66,  Fed.  Cas.  14,067,  holding 
evidence  inadmissible  for  such  purpose  where  bill  was  not  one  for  redemp- 
tion; dissenting  opinion  in  Bellamy  v.  Bellamy,  6  Fla.  139,  arguing  that 
facts  did  not  show  intention  to  regard  deed  as  mortgage;  Matthews  v. 
Porter,  16  Fla.  486,  where  there  was  no  proof  of  loan.  Criticised  and 
denied  in  Lee  v.  Evans,  8  Cal.  429. 

'Parol  evidence  that  instrument  importing  a  complete  transfer  was  in- 
tended as  a  mortgage  or  pledge.  Note,  L.  B.  A.  1916B,  57,  68,  78, 
166,  302,  310,  311,  318,  473,  477. 

Where  the  original  proposition  was  for  a  loan  on  the  security  of  property^ 
and  a  hond  was  given  for  the  sum,  although  the  deed  was  absolute,  the  grantee 
most  show  that  the  original  design  of  a  loan  on  security  was  changed  and  an 
absolute  sale  substituted  therefor. 

Approved  in.Liskey  v.  Snyder,  66  W.  Va.  623,  49  S.  E.  520,  where  mort- 
gagee obtained  release  of  equity  of  redemption  from  mortgagor,  burden 
is  on  him  to  show  good  faith  and  that  he  paid  what  property  was  worth; 
Rogan  V.  Walker,  1  Wis.  570,  where  facts  were  similar  to  those  in  prin- 
cipal case;  Macauley  v.  Smith,  132  N.  Y.  531,  30  N.  E.  998,  holding  mere 
agreement  to  turn  mortgage  into  absolute  deed  in  case  of  default,  inoper- 
ative; Woods  V.  Wallace,  22  Pa.  St.  176,  holding  chattel  mortgage  not 
convertible  into  conditional  sale  by  mere  oral  agreement. 
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745  BANK  OF  UNITED  STATES  v.  BEVERLY.    1  How.  134-152 

Answer  of  one  defendant  in  equity  is  not  evidence  in  behalf  of  another 
defendant. 

Cited  in  Frank  v.  Lilienfeld,  33  Gratt.  381,  arguendo. 

Distinguished  in  Glenn  v.  Baker,  1  Md.  Ch.  78,  holding  answer  of  one 
defendant,  directly  responsive  to  bill,  to  be  evidence  against  plaint ifE 
and  in  favor  of  codefendants;  as  also  in  Salmon  v.  Smith,  58  Miss.  408. 

1  How.  134-152,  11  L.  Ed.  75,  BANK  OF  UNITED  STATES  v.  BEVEBLT. 

Question  which  has  been  directly  tried  and  decided  by  a  court  of  compe- 
tent jurisdiction,  cannot  again  be  contested  between  the  same  parties,  in  the 
same  or  any  other  court. 

Approved  in  Messinger  v.  Anderson,  171  Fed.  789,  96  C.  C.  A.  445,  as 
to  question  of  construction  of  a  will,  judgment  in  first  action  is  bar  to 
secoad  though  different  property  is  subject  of  litigation;  Georgia  K.  & 
Banking  Co.  v.  Wright,  132  Fed.  916,  decision  of  Georgia  Supreme  Court 
in  suit  between  State  and  corporation  that  charter  created  contract  limit- 
ing tax  rate,  concludes  that  State  in  subsequent  suit  involving  taxes  for 
different  year;  Union  etc.  Planters'  Bank  v. Memphis,  111  Fed.  569,  hold- 
ing State  court  judgment  exempting  charter  from  taxation  for  previous 
years  was  not  res  ad  judicata  in  Federal  courts  for  taxes  of  other  years; 
Kansas  City  etc.  Park  v.  Kansas,  174  Mo.  442,  74  S.  W.  984,  holding  in- 
junction against  taxes  as  exempt  is  not  res  adjudicata  of  liability  for 
special  taxes  for  street  improvements;  New  Mexico  Nat.  Bank  v.  Brooks, 
9  N.  M.  122,  49  Pac.  949,  holding  defendant  cannot  after  judgment  claim 
garnished  property  as  exempt;  Birdsall  v.  Welch,  6  D.  C.  325,  where  cause 
involving  matter  of  fraud  had  already  been  tried  at  law,  equity  could  not 
take  cognizance^  in  absence  of  additional  equitable  circumstances ;  Coombs 
V.  O'Neal,  1  McAr.  (D.  C.)  407,  accepting  construction  placed  upon  will 
in  principal  case;  Parker  v.  Kane,  22  How.  17,  16  L.  Ed.  291,  refusing  to 
inquire,  in  a  collateral  proceeding,  into  a  decree  of  a  State  court  for  parti- 
tion which  was  affirmed  by  the'  State  Supreme  Court;  New  Orleans  v. 
Citizens'  Bank,  167  U.  S.  396,  42  L.  Ed.  211,  17  Sup.  Ct.  913,  holding 
where  corporation  has  been  held  exempt  from  taxation  under  charter,  city 
is  estopped  from  collecting  tax  levied  against  it;  Flanagin  v.  Thompson, 
^  Fed.  183,  holding  where  in  action  to  foreclose  one  of  two  mortgages 
assigned  to  complainant,  court  declared  both  assignments  valid,  invalidity 
of  assignment  of  second  could  not  be  urged  in  later  proceeding;  Newton 
Mfg.  Co.  V.  Wilgus,  90  Fed.  488,  holding  decision  in  suit  for  infringement 
of  patent  conclusive  in  later  suit  by  assignee  of  defendant;  Sloman  v. 
Wyssman,  22  Fed.  Cas.  349,  refusing  to  allow  rehearing  after  term  at 
which  decision  rendered;  Dodge  v.  Gaylord,  53  Ind.  369,  holding  where, 
on  appeal,  cause  has  been  remanded  for  new  trial,  on  second  appeal,  court 
eannot  consider  questions  considered  at  first;  Rector  v.  Rotton^  3  Neb. 
178,  holding  after  decree  against  party  in  foreclosure  suit,  he  is  pre- 
cluded from  thereafter  asserting  claim  to  property;  Robbins  v.  Collier,  3 
N.  M.  233  (264),  5  Pac.  540^  where  court  of  equity  refused  to  entertain 
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suit  for  partnership  settlement  after  judgment  entered  by  competent  court 
of  law  upon  settlement  of  partnership  business;  Allen  v.  Blunt,  2  Wood. 
&  M.  134,  Fed.  Gas.  217,  and  McKinsey  v.  Harding,  4  Bank.  Reg.  38  (10), 
16  Fed.  Gas.  227,  both  arguendo. 

Distinguished  in  Badger  v.  Badger,  1  Gliff.  244,  Fed.  Gas.  717,. holding 
where  bill  is  dismissed  without  hearing  on  merits,  record  is  no  bar  to 
subsequent  suit;  Radford  v.  Folsom,  3  Fed.  202,  where  suit  was  between 
same  parties  bu^  for  different  cause  of  action. 

,   Gonclusiveness  of  prior  decisions  on  subsequent  appeals.    Note,  84 
L.  B.  A.  324. 

Personal  estate  of  testator  shall  in  all  cases  be  primarily  applied  to  dis- 
charge of  Ills  personal  debts  and  general  legacies,  unless  be  has  expressed 
intention  to  exempt  it. 

Approved  in  Earle  v.  Goberly,  65  W.  Va.  166,  17  Ann.  Oas.  479,  64  S.  E. 
629,  where  personalty  was  exempted  by  necessary  implication  from  pay- 
ment of  debts  and  legacies,  undevised  land  was  the  fund  primarily  liable 
therefor. 

*  « 

Where  intention  of  testator  clearly  appears  that  legacy  shall  be  paiil  at 

all  events,  real  estate  is  made  liable  on  deficiency  of  personal  assets. 

Gited  in  Woonsocket  Inst.  v.  Ballon,  16  R.  I.  353,  355,  1  L.  B.  A.  559, 
560,  16  Atl.  145,  146,  holding  where  residuary  legatees  are  chained  with 
payment  of  debts,  real  estate  included  in  bequest  to  them  is  liable  on 
failure  of  personalty. 

When  execntor  is  charged  with  sale  of  the  testator's  lands  for  payment 
of  his  debts,  he  is  bound  to  execute  whole  of  the  testator's  will. 

Gited  in  Pulliam  v.  PuUiam,  10  Fed.  40,  45,  Fed.  Gas.  11,463a,  holding 
executor  charged  with  payment  of  debts  is  liable  personally  if  by  his 
neglect  creditor's  rights  are  impaired;  Garrington  v.  Manning,  13  Ala. 
628,  but  holding  that  direction  for  payment  of  debts  will  not  take  a  debt 
out  of  the*  statute  of  limitations ;  Glark  v.  Hornthal,  47  Miss.  532,  arguendo. 

Executor's  power  of  sale  by  implication.    Note,  87  Am.  Dec.  214. 

In  what  cases  legacy  vests  in  beneficiary  under  statute  of  uses.    Note, 

78  Am.'  Dec.  408. 
Who  may  execute  a  trust  after  the  death  of  one  or  all  of  the  trustees. 

Note,  130  Am.  St.  Rep.  512. 

Testamentary  trusts  to  pay  debts.    Note,  5  L.  R.  A.  (N.  S.y  855. 

Whether  less  than  all  the  donees  or  grantees  named  may  exer^tae 
power  of  sale.    Note,  50  L.  R.  A.  (N.  S.)  624,  625. 

If  answer  set  up  dismissal  of  former  bill  for  same  cause,  respondents  must 
prove  allegation  by  producing  copy  of  record. 

Approved  in  Wagenhurst  v.  Wineland,  22  App.  D.  G.  366,  remanding^ 
cause  for  amendment  to  answer  where  defendant  had  failed  to  support 
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his  answer  with  Terified  copy  of  record  in  former  suit;  McCartney  v. 
Fletcher,  10  App.  D.  C.  599,  so  far  as  answers  are  responsive  to  alleg^a- 
tions  of  bill|  they  will  prevail  as  evidence  unless  overcome  by  sufficient 
evidence. 

Coexecutor's  liability  for  default  of  one  permitted  to  manage  estate. 
Note,  11  L.  B.  A.  (N.  S.)  383. 

Miscellaneous.  Cited  in  Sohier  v.  Williams,  1  Curt.  488,  Fed.  Cas. 
13,159,  to  ])oint  that  courts  will  in  all  cases  endeavor  to  carry  out  inten- 
'tions  of  testator  as  expressed  in  will ;  Clark  v.  Homthal,  47  Miss.  491,  495, 
as  instance  where  court  recognized  validity  of  testamentary  disposition 
of  property,  including  power  to  sell  without  order  of  court;  Eberly  v. 
Groff,  21  Pa.  St.  256,  erroneously;  in  Woonsocket  Inst.  v.  Ballou,  16  R.  I. 
357,  1  L.  B.  A.  561,  16  Atl.  148,  as  having  held  that  charge  for  payment 
of  debts  arrested  statute  of  limitations'  as  to  debts  not  already  barred; 
Dodd  V.  Benthal,  4  Heisk.  609,  to  point  that  bill  in  equity  must  not  be  so 
vague  that  defendant  may  be  surprised  hf  case  he  is  not  prepared  to  meet. 

1  How.  153-160,  11  L.  Ed.  83,  LLOYD  T.  HOUGH. 

Assumpsit  for  use  and  occupation  does  not  lie,  if  holding  by  defendant  was 
adverse  to  plalntiiT,  and  relation  of  landlord  and  tenant  did  not  exist. 

Approved  in  Adsit  v.  Kaufman,  121  Fed.  356,  following  rule;  Bigby  v. 
United  States,  188  U.  S.  406,  47  L.  Ed.  523,  23  Sup.  Ct.  470,  holding  no 
actioii  against  United  States  lies  for  injuries  received  in  government  ele- 
vator; Chicago  Term.  R.  R.  Co.  v.  Winslow,  216  111.  171,  74  N.  E.  817,  where 
defendant  was  in  possession  as  successor  under  contract  with  plaintiff's 
grantor  after  she  had  parted  with  title,  action  of  assumpsit  by  plaintiff 
for  use  and  occupation  under  license  which  was  dismissed  is  not  bar  to 
ejectment;  Hill  v.. United  States,  149  U.  S.  598,  37  L.  Ed.  864,  13  Sup.  Ct. 
1013,  ruling  similarly  as  to  cl&im  against  United  States  for  use  and  occupa- 
tion of  land  under  tide  water  for  purpose  of  maintaining  lighthouse; 
Hathaway  v.  Ryan,  35  Cal.  194,  where  occupation  was  tortious;  Dixon  v. 
Ahem,  19  Nev.  426,  14  Pac.  599,  holding  burden  on  owner  of  land  to  show 
relation  of  landlord  and  tenant;  West  v.  Smith,  8  How.  413,  12  L.  Ed.  1135, 
denying  right  of  executor  to  set-off  claim  for  rent  of  property,  held  by 
legatees  adversely  to  testator,  as  against  their  claim  for  legacy. 

1  How.  161-169,  11  L.  Ed.  86,  McHNIOHT  t.  TAYLOB. 

Presumption  of  payment  is  not  only  ground  upon  which  equity  refuses' 
to  enforce  a  stale  demand;  if  either  diligence  or  good  faith  are  wanting  in 
pursuit  of  claiq^,  It  will  refuse  its  aid. 

Approved  in  Schmertz  Wire  Qlass  Co.  v.  Western  Qlass  Co.,  178  Fed. 
987,  decree  awarding  priority  to  complainant  in  suit  to  obtain  patent  can- 
not be  collaterally  attacked  on  ground  of  collusion  by  one  charged  with 
infringement,  where  there  was  no  lack  of  good  faith;  Salmon  v.  Wynn, 
153  Ala.  544,  15  Ann.  Oas.  478,  45  South.  134,  bill  to  have  chancery  court 
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assume  further  jurisdiction  of  estate  of  decedent,  and  require  administrator 
of  deceased  executor  of  decedent's  estate  to  account,  was  barred  by  laches; 
MUler  V.  Ash,  156  Gal.  559,  105  Pac.  606,  excusing  laches  in  action  where 
complaint  showed  circumstances  which  would  render  denial  of  relief  a 
denial  of- justice;  Hughes  v.  Kershow,  42  Colo.  218.  16  L.  B.  A.  (N.  S.) 
723,  93  Pac.  1118,  delay  in  enforcement  of  lien  against  property  was  suffi* 
cient  to  defeat  claim;  Sis  v.  Boarman,  11  App.  D.  C.  124,  126,  doctrine  of 
laches  not  applicable  to  deed  of  trust  creditor  who  allowed  nineteen  years 
of  term  of  twenty  years  to  elapse  without  attempting  to  enforce  deed  of 
trust ;  Culton  v.  Asher,  149  Ky.  669,  149  S.  W.  951,  complainants  barred  by 
laches  notwithstanding  they  alleged  fraud  was  not  discovered  until  within 
five  years  prior, to  suit;  Old  Times  Distillery  Co.  v.  Casey,  104  Ky.  620, 
42  L.  B.  A.  468,  47  S.  W.  611,  holding  where  two  concerns  commenced  use 
of  same  brand  about  same  time  one  could  not  after  ten  years  enjoin  use 
by  other;  Hanson  v.  Sommers,  105  Minn.  439,  117  N.  W.  843,  party  out  of 
possession  of  land  claiming  to  be  equitable  owner  was  estopped  from  assert- 
ing claim  by  unreasonable  delay;  Patterson  v.  Hewitt,  11  N.  M.  18,  65 
/  L.  E.  A.  668,  66  Pac.  556,  refusing  to  enforce  rights  accruing  under  verbal 
agreement  as  to  location  of  ihining  claims  after  lapse  of  eight  years; 
Scott  v.  Crouch,  24  Utah,  389,  67  Pac.  1071,  holding  administrator  of  min- 
ing locator  cannot  declare  patentee  for  estate  where  locator  with  knowledge 
of  claims  of  others  who  for  fifteen  years  worked  mine  made  no  claim; 
Covington  ▼.  Griffin,  98  Va.  128,  34  S.  E.  975,  holding  under  facts  that 
in  absence  of  allegation  of  fraud  supplemental  bill  to  revive  settlement 
of  executor's  account  was  barred  by  laches;  Maxwell  v.  Kennedy,  8  How. 
222,  12  L.  Ed.  1066,  holding  complainant  asking  aid  of  court  of  equity 
to  enforce  judgment  at  law,  must  show  that  need  for  such  aid  was  not 
occasioned  by  his  laches;  Qodden  v.  Kimmell,  99  U.  S.  211,  26  L.  Ed.  485, 
refusing  to  enforce  claim  against  debtor's  estate  not  presented  within  rea- 
sonable time;  Landsdale  v.  Smith,  106  U.  S.  393,  27  L.  Ed.  219,  1  Sup.  Ct. 
351,  dismissing  bill  to  recover  possession  of  land  held  adversely  to  tes- 
tator, but  of  which  he  never  asserted  possession;  Mackall  v.  Casilear, 
137  U.  S.  566,  34  L.  Ed.  779,  11  Sup.  Ct.  181,  refusing  to  set  aside  deed 
after  death  of  all  necessary  witnesses,  there  being  no  explanation  of  un- 
reasonable delay;  Cleveland  Ins.  Co.  v.  Rtfed,  1  Biss.  188,  Fed.  Cas.  2889, 
dismissing  bill  for  foreclosure  filed  fifteen  years  after  mortgage  debt  was 
due  and  after  land  had  been  sold  under  prior  mortgages ;  Badger  v.  Badger, 

2  Cliff.  154,  Fed.  Cas.  718,  holding  bill  charging  fraud  in  probate  accounts 
long  settled  must  show  reason  for  delay;  Sullivan  v.  Portland  etc.  R.  R. 
Co.,  4  Cliff.  227,^  Fed.  Cas.  13,596,  holding  acquiescence  by  stockholders 
in  act  of  directors  in  executing  mortgage  estopped  them  frqm  asking  aid 
of  equity  to  set  aside  foreclosure  sale;  Ferson  v.  Sanger,  1  Wood,  ft  M.  148, 
149,  Fed.  Cas.  4752,  refusing  to  set  aside  sale  of  land  at  instance  of  party 
who  had  occupied  it  for  seven  years  without  asserting  fraud  or  mistake; 
Etting  V.  Marx,  4  Hughes,  323,  4  Fed.  684,  refusing  to  reopen  executor's 
accounts,  settlement  of  which  had  been  long  asquiesced  in;  Sullivan  v. 
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Sullivan,  23  Fed.  Cas.  368,  and  Davis  v.  Tarwater,  15  Ark.  296,  dismissing 
l)ill  to  set  aside  deed  on  ground  of  fraud,  in  absence  of  excuse  for  delay 
in  Buing;  Pickering  v.  Leiberman,  41  Fed.  378,  holding  administrator  of 
paying  surety  cannot  file  1[)ill  for  contrilj^ution  against  cosurety  after  lapse 
of  unreasonable  time;  Van  Fleet  v.  Sledge,  45  Fed.  750,  dismissing  bill 
to  recover  usuiious  interest  paid,  after  lapse  of  ten  years  after  settlement 
of  accounts;  Naddo  v.  Bardon,  47  Fed.  790,  dismissing  bill  for  accounting 
filed  twenty  years  after  execution  of  power  of  attorney;  Hemmick  v. 
Standard  Oil  Co.,  91  Fed.  334,  dismissing  bill  for  accounting  filed  by 
partner  twenty  years  after  death  of  copartner;  Richardson  v.  Walton,  49 
Fed.  896,  dismissing  bill  to  set  aside  contract  on  ground  of  fraud,  filed  by 
person  who  had  knowledge  of  facts  and  accepted  benefit  of  contract ;  Reed 
V.  Dingess,  56  Fed.  176,  refusing  to  confirm  grant  of  school  lands  at 
instance  of  party  who  had  never  claimed  under  it ;  Prince's  etc.^  Paint  Co. 
V.  Prince  Mfg.  Co.,  57  Fed.  944,  17  U.  S.  App.  145,  holding  person  ac; 
quiescing  in  infringement  *of  trademark  for  eight  years  estopped  from 
enjoining  its  use;  Schlawig  v.  Purslow,  59  Fed.  853,  19  U.  S.  App.  501, 
dismissing  bill  to  redeem  land  filed  ten  years  after  right  accrued ;  Sayward 
v.  Dexter,  72  Fed.  769,  44  U.  S.  App.  376,  holding  long  acquiescence  in 
amount  of  interest  stipulated  for  monthly  payments,  estops  party  from 
objecting  to  legality  of  rate;  Bell  v.  Hudson,  73  Cal.  288,  2  Am.  St.  Rep. 
793|  14  Pac.  792,  refusing  to  entertain  bill  for  accounting  of  partnership 
affairs  brought  by  administrator  after  death  of  both  partners;  Rice  v. 
Pennypacker,  5  Houst.  354,  holding  partner's  lien  for  advances  to  firm 
expires  with  extinction  of  legal  claim  under  statute;  King  v.  Hamilton, 
16  111.  195,  holding  principal  estopped  from  demanding  accounting  from 
agent  after  lapse  of  thirteen  years;  Bacon  v.  Chase,  83  Iowa,  529,  50 
N.  W.  26,  refusing  to  set  aside  administrator's  sale  at  instance  of  heirs 
thirty  years  after  order  made;  Courtney  v.  Staudenmayer,  56  Kan.  397, 
54  Am.  St.  Bep.  593,  43  Pac.  760,  holding  lapse  of  unreasonable  time  after 
maturity  of  note  secured  by  mortgage  barred  foreclosure;  Glenn  v.  Lindcn- 
berger,  17  Md.  266,  refusing  to  reopen  probate  accounts  after  unreason- 
able lapse  of  time;  Nelson  v.  Hagerstown  Bank,  27  Md.  74,  refusing  to 
reform  deed  after  lapse  of  time  if  result  would  impair  rights  of  third 
persons;  Hawkins  v.  Chapman  36  Md.  100,  101,  dismissing  bill  to  enforce 
lien  after  lapse  of  time  during  which  rights  acquired  by  third  persons; 
Wiggin  V.  Swamscot  etc.  Co.,  68  N.  H.  16,  38  Atl.  728,  dismissing  bill  for 
account,  filed  twelve  years  after  dissolution  of  partnership;  Appeal  of 
Fidelity  Ins.  etc.  Co.,  115  Pa.  St.  165,  10  Atl.  38,  refusing  to  reopen  ad- 
ministrator's account  in  absence  of  excuse  for  delay;  Kirksey  v.  Keith, 
11  Rich.  £q.  39,  denying  rights  of  grantor  to  avoid  his  own  deed  on 
ground  of  duress  four  years  after  execution;  Summers  v.  Wilson,  2  Cold. 
473,  refusing  to  set  aside  sale  made  by  minor  and  acquiesced  in  for  three 
years  after  attaining  majority ;  Kirig  v.  White,  63  Vt.  165,  25  Am.  St  Rep. 
755,  21  Atl.  536,  refusing  to  enforce  stale  demand  by  partner  against 
administrator  of  deceased  copartner;  Sheldon  v.  Rockwell,  9  Wis.  163^ 
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76  fim.  Dec.  267,  holding  lapse  of  xiiiTeasoTiable  time  defeated  Tight  of 
party  to  enjoin  flowage  of  land  by  dam;  Pulliam  v.  PuUiam,  10  Fed.  Cas. 
Ily463a,  and  Wilson  v.  Anthony,  19  Ark.  22,  both  arguendo. 

Distinguished  in  Hagerty  v.  M)^nn,  56  Md.  526,  holding  rights  of  non- 
resident heirs  not  barred  by  lapse  of  time,  if  during  such  time  they  were 
ignorant  of  their  rights;  Smith  v.  Drake,  23  N.  J.  Eq.  305,  holding,  under 
circumstances  of  case,  lapse  of  seventeen  years  did  not  bar  action  against 
administrator  for  breach  of  trust;  Heiskell  v.  Powell,  23  W.  Va.  724, 
where  respondent  was  guilty  of  fraud  in  concealing  complainant's  cause 
of  action. 

Stale  claims.    Notes,  2  Am.  St.  Bep.  800;  23  Am.  St.  Bep.  149,  150. 
Refusal  of  relief  in  equity  because  of  laches.    Note,  54  Am.  Dec.  130. 

When  limitations  begin  to  run  in  case  of  fraud  or  concealment.     Note, 

16  E.  B.  0.  261. 

/ 
Equity  wUl  not  enforce  trust  created  in  f ayor  of  debtors,  uider  which 

they  could  have  required  sale  of  property,  after  lapse  of  unreasonable  time 

and  in  absence  of  excuse  for  delay. 

Cited  in  Speidel  v.  Henrici,  120  U.  S.  387,  30  L.  Ed.  720,  7  Sup.  Ct.  612, 
refusing  to  enforce  trust  for  benefit  of  voluntary  association,  after  lapse 
of  unreasonable  time,  at  instance  of  person  no  longer  a  member;  Hinch- 
man  v.  Kelley,  54  Fed.  66,  7  U.  S.  App.  481,  refusing  to  establish  trust 
at  instance  of  cestui  que  trust  nineteen  years  after  execution  of  alleged 
contract  and  after  death  of  original  parties  to  it;  Perkins  v.  Cartmell, 
4  Harr.  277,  42  Am.  Dec.  758,  holding  equity  will  presume  extinguish- 
ment of  trust  after  twenty  years  holding  adverse  to  it;  McCoy  v.  Poor, 
56  Md.  204,  holding^delay  in  suing  for  breach  of  trust  not  excused  by  fact 
that  complainant  was  not  bound  to  object. 

1  How.  169-188,  11  L.  Ed.  80,  BELL  ▼.  BBUEN.    . 

Iietter  of  credit  written  in  United  States,  and  addressed  to  house  in 
England,  must  be  construed  according  to  laws  of  that  country.         V. 

Approved  in  Johnson  v.  Charles  D.  Norton  Co.,  159  Fed.  363,  364,  365,  86 
C,  C.  A.  361,  contract  of  guaranty  written  in  Ohio  to  be  fulfilled  in  Pennsyl- 
vania, was  given  with  a  view  to  the  law  of  the  place  of  performance; 
Cable  Co.  v.  McElhoe,  58  Ind.  App.  650,  108  N.  E.  795,  chattel  mortgage 
executed  in  Illinois  covering  piano  which  was  to  be  removed  to  Indiana, 
is  governed  by  the  law  of  Indiana;  Mackey  v.  Pettyjohn,  6  Kan.  App.  60, 
49  Pac.  637,  holding  chattel  mortgage  made  in  Missouri  by  resident  thereof 
upon  property  in  Kansas  to  citizen  thereof  is  governed  by  Kansas  law; 
General  Ry,  etc.  Co.  v.  Commonwealth,  118  Va.  304,  87  S.  E.  599,  laws 
of  Virginia  governed  contracts  made  outside  of  that  State  for  the  furnish- 
ing of  material  and  skilled  laborers  to  railway  company;  Nashua  Sav.  Bank 
V.  Sayles,  184  Mass.  522,  100  Am.  St.  Rep.  573,  69  N.  E.  310,  arguendo; 
Pritchard  v.  Norton,  106  U.  S.  141,  27  L.  Ed.  110,  1  Sup.  Ct.  115,  holding 
bond  of  indemnity,  as  to  its  effect,  governed  by  lex  loci  solutionis;  Walker 
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es,  25  Ala.  150,  60  Am.  Dec.  503,  holding  guaranty  is  to  be  construed 

of  place  where  made;  Bulkley  v.  Honold,  19  How.  392,  16  L.  Ed. 

Iding  contract  of  warranty  in  sale  of  vessel  governed  by  place  of 

ance;  London  Assurance  v.  Companhia  de  Moagens,  167  U.  S.  161, 

d.  121,  17  Sup.  Gt.  789,  holding  marine  insurance  policy  construable 

of  place  where  loss  to  be  paid;  New  Jersey  Steam  Nav.  Co.  v. 

mnts'  Bank,  6  How.  421,  12  L.  Ed.  498,  discussing  admiralty  juris- 

over  contracts  of  affreightment;  Ottawa  v.  National  Bank,  105 

346,  26  L.  Ed.  1128,  arguendo. 

kinguished  in  Fitch  v.  Remer,  ,1  Bibs.  339,  1  Flipp.  17,  Fed.  Cas. 
liolding  contract  as  to  legality  is  to  be  construed  according  to  lex 
cDntractus;  The  Avon,  1  Brown,  175,  Fed.  Cas.  680,  held  inapplicable 
»«  arising  out  of  international  commerce. 

• 

'XLa^tter  of  credit  cannot  be  added  to  hy  parol  evidence;  nor  by  written 

^^     ^^nce  unsigned  by  the  guarantor,  unless  it  is,  by  reference  to  the  letter, 

^^^^t;«d  as  part  of  it. 

^  titled  in  Booske  v.  Gulf  Ice  Co.,  24  Fla.  557,  5  South.  250,  refusing  to 

^x%x  to  parol  contract  not  mentioned  in  bond  for  purpose  of  construing 

Admissibility  of  parol  evidence  to  affect  terms  of  contract  of  guaranty. 

Note,  Ann.  Gas.  1912A,  782. 

\ 
Eztrinaic  evidence  ia  admissible  to  determine  true  import  of  a  letter  of 

credit,  and  its  construction  is  matter  of  law  for  court. 

Approved  in  Central  R.  Co.  v.  Young,  200  Fed.  365,  118  C.  C.  A.  465, 
in  action  for  death  of  engineer,  where  rules  of  railroad  were  familiar 
to  its  employees,  question  of  their  reasonableness  and  sufficiency  was  for 
the  court;  Chicago  qtc.  Ry.  Co.  v.  Ship,  174  Fed.  355,  98  C.  C.  A.  257,  rail- 
road rules  governing  operation  of  trains,  are  to  be  interpreted  by  court 
and  not  by  jury;  Great  Northern  Ry.  Co.  v.  Hooker,  170  Fed.  159,  95 
C.  C.  A.  410,  in  action  to  recover  for  personal  injuries  to  servant,  where 
printed  rules  of  master  were  plain,  their  interpretation  rested  with  the 
court  and  not  with  the  jury;  Marx  v.  American  Malting  Co.,  169  Fed.  585, 
95  C.  C.  A.  80,  where  contract  for  supply  of  material  was  open  to  con- 
struction, parol  evidence  was  admissible  to  prove  the  parties  were  in- 
formed that  certain  conditions  and  expectations  existed;  Aetna  Life  Ins. 
Co.  v.  Pierson,  114  Fed.  61,  holding  letter  accompanying  insurance  appli- 
cation must  be  regarded  as  part  of  application;  Donnelly  v.  Newbold,  94 
Md.  224,  50  Atl.  515,  holding  where  terms  of  guaranty  are  not  clear  it 
depends  on  intent  which  is  for  the  jury;  Home  Savings  Bank  v.  Hosio, 
119  Mich.  125,  77  N.  W.  628,  holding  that  bond  executed  to  bank  by 
stockholders  of  corporation,  reciting  tliat  secretary  thereof  was  authorized 
to  borrow  money  during  ensuing  year,  was  a  continuing  guaranty  not 
affected  by  death  of  one  obligor  within  the  year;  Hooper  v.  Hooper,  81 
.Md.  169,  48  Am.  St.  Rep.  500,  31  Atl.  510,  holding  parol  evidence  admissible 
to  show  circumstances  under  which  credit  given  and  relation  of  parties; 
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Worcester  Coal  Co.  v.  Utley,  167  Mass.  560,  46  N.  E.  116,  holding  in  action 
on  guaranty  creditor  may  be  asked  if  he  believes  signature  of  guarantor 
to  be  genuine;  Standley  v.  Miles,  36  Miss.  452,  holding  parol  evidence  ad- 
missible to  show  nature  of  debts  intended  to  be  secured;  Heckscher  v. 
Binney,  3  Wood.  &  M.  341,  Fed.  Cas.  6316,  holding  parol  evidence  admis- 
sible to  show  in  what  character  person  acted  in  accepting  promissory  note; 
Kean  v.  Davis,  20  N.  J.  L.  428,  to  show  that  person  signed  contract  as 
agent;  Crane  Co.  v.  Specht,  39  Neb.  132,  42  Am.  St  Rep.  568,  57  N.  W. 
1018,  but  holding  that  'where,  persfon  to  whom  letter  addressed  is  certain, 
parol  evidence  is  iadmissible  to  show  that  another  was  intended;  Schoonover 
V.  Osborne,  108  Iowa,  459,  79  N.  W.  265,  arguendo. 

Mercantile  guaranty  preceded  by  recital  definite  in  terms,  and  to  wbleli 
the  general  words  obviously  refer,  is  to  be  limited,  as  to  its  obligation,  to 
terms  of  the  recital,  in  restraint  of  general  words. 

Approved  in  Booth  v.  Irving  Nat.  Exchange  Bank,  116  Md.  673,  82  Atl. 
654,  applying  rule  to  contract  of  guaranty  executed  to  induce  bank  to 
extend  credit  to  president  of  industrial  corporation;  Loverin  &  Browne 
Co.  V.  Bumgamer,  59  W.  Va.  54,  52  S.  E.  1003,  guaranty  made  t6  enable 
infant  son  to  purchase  goods,  was  absolute  and  unconditional;  Courtis  v. 
Dennis,  7  Met.  517,  holding  liability  of  guarantor  is  not  to  be  extended 
by  implication  in  any  case. 

In  construing  bond  in  which  undertaking  is  general  it  is  to  be  restrained, 
and  its  obligatory  force  limited  within  recitals. 

Approved  in  New  York  life  Ins.  Co.  v.  McDearmon,  133  Mo.  App.  677, 
114  S.  W.  59,  construing  bond  given  insurance  company  to  secure  perform- 
ance of  duties  by  agent,  which  provided  principal  and  sureties  should  be 
liable  for  loans  made  to  agent  ''for  purpose  of  enlarging  his  business  or 
otherwise";  Marquette  Bldg.  Co.  v.  Wilson,  109  Mich.  230,  67  N.  W.  126, 
construing  contractor's  bond  in  action  against  sureties  to  recover  price 
of  materials  furnished;  Coughran  v.  Bigelow,  9  Utah,  265,  34  Pac.  52, 
holding  in  suit  on  bond  to  make  title,  recitals  are  conclusive  of  intentions 
of  parties;  Sanger  v.  Baumberger,  51  Wis.  593,  8  N.  W.  422,  holding  lia- 
bility of  sureties  on  official  bond  limited  to  acts  specified  in  recitals ;  Ameri- 
can Surety  Co.  of  New  York  v.  Thom-Halliwell  Cement  Co.,  9  Kan.  App. 
10,  57  Pac.  238,  express  condition  in  bond  to  pay  for  work  and  materials, 
did  not  enlarge  obligation  of  contractor  to  furnish  them. 

Qualified  in  American  Surety  Co.  of  New  York  v.  Thom-Halliwell  Ce- 
ment Co.,  9  Kan.  App.  10,  57  Pac.  238,  construing  recitals  in  bond  of 
waterworks  contractor. 

Iietter  of  credit  should  receive  that  construction  which,  under  all  circum- 
stances of  case,  ascribes  most  reasonable,  probable  and  natural  conduct  to  the 
parties. 

Approved  in  Bamsdall  Oil  Co.  v.  Leahy,  195  Fed.  734,  115  C.  C.  A.  521, 
construing  term  "cultivated  inclosure"  in  clause  of  mining  lease  which  pro- 
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liibited  boring  wells  for  oil  and  gas  on  such  inclosures ;  Swift  v.  Jones,  135 
Ped.  438,  where  contract  employing  defendant's  son  as  plaintiff's  broker, 
signed  by  defendant  as  guarantor,  required  son  to  give  bond  with  com- 
pany to  be  selected  by  plaintiff,  and  latter  sent  son  application  for  bond, 
vhich  son  signed  but  plaintiff  failed  to  get  bond  until  after  defalcation, 
defendant  not  liable  as  guarantor;  First  Nat.  Bank  v.  Bowers,  141  Cal. 
262,  74  Pac.  860,  construing  guaranty  to  bank  of  ninety  per  cent  of  face 
of  all  drafts  for  oranges  (with  B-L.  attached)  drawn  by  certain  fruit  com- 
pany during  certain  orange  season;  London  etc.  Bank  v.  Parrott,  125  Cal. 
f82,  73  Am.  St.  Rep.  70,  58  Pac.  166,  holding  where  language  in  guaranty 
*    18  susceptible  of  two  interpretations,  the  person  to  whom  it  is  given  may 
rely  on  either;  Citizens'  State  Bank  v.  Lockwood,  32  N.  D.  389,  156  Nl  W. 
49,  construing  clause  in  contract  for  purchase  of  bank  as  a  guaranty  of 
collection,  and  not  guaranty  of  payment;  McLean  v.  Windham  Light  etc. 
^o.,  85  Vt.  186,  81  Atl.  621,  construing  contract  for  sale  of  standing  tim- 
2^^  80  as  to  make  it  equitable ;  Exchange  Nat.  Bank  v.  Pantages,  74  Wash. 
^^,  46  L.  R.  A.  (N.  S.)  484,  133  Pac.  1026,  telegram  sent  by  president  of 
**^^sement  company  to  its  manager  requesting  him  to  tell  bank  to  renew 
j^^^  of  the  company,  constituted  a  guaranty;  Lawrence  v.  McCalmont,  2 
^^-  460,  11  L.  Ed.  336,  following  rule;  Scott  v.  Moore,  24  Ala.  495,  60 
JQ!)^  '  ,^Qc.  487,  holding  order  to  allow  person  credit  for  such  things  as  he 
J/^,       '^tand  in  need  of,"  includes  articles  necessary  for  person  in  his  con- 
^^^^  '    Taussig  V.  Reid,  145  111.  497,  36  Am.  St.  Rep.  512,  32  N,  E.  919, 
dge  V.  Judson,  24  N.  T.  68,  construing  letter  authorizing  credit 
in  amount  to  be  continuing  guaranty;  Menard  v.  Scudder,  7  La. 
7,  56  Am.  Dec.  612,  and  Moore  v.  Holt,  10  Gratt.  294,  ruling  simi- 
to  letter  authorizing  credit  for  any  amount;  Courtis  ▼.  Dennis,  7 
7,  holding  liability  of  guara^itor  is  not  to  be  extended  by  implica- 
art  V.  Minchen,  69  Fed.  523,  ruling  similarly  as  to  construction 
:  purporting  to  accept  offer  of  guaranty;  Byington  v.  Sherman,  64 
3,  41  S.  W.  424,  holding  bond  of  agent  to  pay  to  obligee  "all 
which  he  owes  or  may  hereafter  owe"  him,  covers  only  debts  rclat- 
he  agency;  Gates  v.  McKee,  13  N.  Y.  236,  64  Am.  Dec.  547,  argu- 
oman  v.  Serna,  40  Tex.  319,  contrasting  letters  of  credit  and  bills 
ange  as  to  negotiability. 

ters  of  credit  as  not  negotiable  instruments.    Note,  14  Am.  Dec. 


^^  lien  a  guaranty  is  continuing.    Note,  89  L.  R.  A.  (N.  S.)  729,  741. 


^«.  — 3  court  will  not  express  opinion  upon  a  matter  of  defense  which  was 

nox  ^.^  4 

T'^^a-^ed  In  the  lower  court. 

^^^^^  in  Newcomb  v.  Wood,  97  U.  S.  583,  24  L.  Ed.  1086,  holding  person 

*v.^^^*s  to  trial  before  referees  without  requiiing  oath  to  be  administered 

\     *^^rfc^  waives  objection  to  omission;  Pullman's  Car  Co.  v.  Central  Transp. 

^  J^    i3s  U.  S.  63,  85  L.  Ed.  69,  11  Sup.  Ct.  489,  denying  right  of  defend- 

*^^  ^^>     allege  for  first  time  on  appeal  that  contract  sued  upon  was  ultra 

in— 4S 
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vires ;  Johnson  ▼.  Bauer,  82  Fed.  6f55,  63  U.  S.  App.  444,  refusing,  in  action 
for  infringement  of  trademark,  to  consider  matter  of  defense  not  prop- 
erly pleaded ;  United  States  ▼.  Bell  Telephone  Co.,  167  U.  S.  263,  42  L.  Ed. 
162, 17  Sup.  Ct.  819,  arguendo. 

Equity  jurisdiction — ^In  matters  of  account.    Note,  2  Am.  Dec  816. 

\ 

1  How.  188,  11  If.  Ed.  97,  OABTWBIGHT  v.  HOWE. 

Not  cited. 

1  How.  189-197,  11  L.  Ed.  97,  BOWliIAK  ▼.  WATHEK. 

Equitable  har  arises  from  lapse  of  time,  in  cases  not  strictly  wltblq  stat- 
ute of  limitations,  but  within  rule  which  requires  reasonable  diligence  to  en- 
title party  to  relief. 

Approved  in  Griffin  v.  Caldwell,  72  Ark.  456,  81  S.  W.  613,  holding  bill 
by  heirs  to  vacate  sale  of  lands  of  decedent  barred  after  lapse  of  thirty- 
two 'years,  where  purchaser's  interest  had  been  sold  under  mortgage  fore- 
closure and  land  conveyed  to  others;  Gibbons  v.  Duley,  7  Mackey  (D.  C), 
328,  removing  cloud  on  title  where  person  setting  it  up  has  lost  all  moral 
right  to  enforce  it;  Sis  v.  Boarman,  11  App.  D.  C.  126,  deed  of  trust  cred- 
itor who  brought  suit  within  twenty  years  to  enforce  his  deed  of  trust, 
could  not  be  charged  with  laches  in  absence  of  special  circumstances; 
Toltec  Ranch  Co.  v.  Babcock,  24  Utah,  192,  66  Pac.  878,  holding  where 
defendant  held  open  and  uninterrupted  possession  of  lands  for  over  twenty 
years,  he  acquired  good  title  as  against  railroad's  grantee  though  defend- 
ant's possession  was  not  of  seven  years'  duration  since  issuance  of  patent 
to  railroad;  Wagner  v.  Baird,  7  How.  259,  12  L.  Ed.  692,  refusing  to  de- 
cree title  in  favor  of  claimant  under  military  warrant,  as  against  a  person 
who  had  long  held  adversely  under  color  of  title;  Maxwell  v.  Kennedy,  8 
How.  222,  12  L.  Ed.  1056,  refusing  aid  to  enforce  judgment  at  law  in  ab- 
sence of  showing  that  necessity  for  such  aid  was  not  occasioned  by  com- 
plainant's laches ;  Landsdale  v.  Smith,  106  U.  S.  392,  27  L.  Ed.  219,  1  Snp. 
Ct.  351,  dismissing  bill  to  recover  possession  of  land  to  which  complain- 
-ant  had  not  asserted  title  after  alleged  grant;  Speidel  v.  Henrici,  120 
U.  S.  387,  80  L.  Ed.  720,  7  Sup.  Ct.  612,  refusing  to  enforce  trust  for 
benefit  of  voluntary  society,  after  lapse  of  unreasonable  time,  at  instance 
-of  person  no  longer  a  member;  Badger  v.  Badger,  2  Cliff.  155,  Fed.  Cas. 
718,  holding  bill  charging  fraud  in  probate  accounts  long  settled^  must 
show  excuse  for  delay;  Ferson  v.  Sanger,  1  Wood.  &  M.  148,  Fed!  Cas. 
4752,  refusing  to  set  aside  sale  of  land  at  instance  of  person  who  had 
occupied  for  seven  years  without  alleging  fraud  or  mistake;  United  States 
V.  Dalles  Military  Road  Co.,  14  Sawy.  399,  41  Fed.  500,  refusing  to^enter- 
tain  bill  for  forfeiture  of  land  fifteen  years  after  grant  confirmed  by  Con- 
gress; Naddo  V.  Bardon,  47  Fed.  790,  dismissing  bill  for  accounting  filed 
twenty  years  after  execution  of  power  of  attorney;  Fuller  v.  Montagae, 
59  Fed.  220,  16  U.  S.  App.  391,  holding  bill  for  partition  cannot  be  main- 
tained as  against  persons  who  have  held  adversely  for  thirty  years;  Kemp 
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V.  ^ickerson,  W  Ped.  683,  dismissing  bill  charging  irregularities  in  admin- 
istration of  estate  long  settled ;  Holmes  v.  Cleveland  etc.  R.  R.  Co.,  93  Fed. 
Ill,  holding  recording  of  town  plat  presumed  after  lapse  of  fifty  years; 
Gibson  v.  Herriott,  55  Ark.  93,  29  Am.  St.  Rep.  21,  17  S.  W.  590,  refusing 
to  set  aside  purchase  by  widow  administratrix  of  reversion  in  lands  as- 
signed to  her  as  dower,  after  lapse  of  unreasonable  time;  De  Mares  v. 
Gilpin,  15  Colo.  84,  24  Pac.  571,  denying  right  of  insurance  company  to 
allege  want  of  authority  of  agent  to  do  acts  in  which  it  acquiesced;  San- 
chez V.  Dow,  23  Fla.  449,  2  South.  844,  refusing  to  execute  judgment 
against  executor,  after  lapse  of  forty  years  from  date  of  recovery;  Car- 
penter V.  Carpenter,  70  111.  465,  refusing  to  set  aside  foreclosure  sale  after 
seven  years'  possession  and  payment  of  taxes  by  grantee;  McDearmon  v. 
Bufnham,  158  111.  63,  41  N.  E.  1097,  dismissing  bill  to  redeem  property 
filed  fourteen  years  after  foreclosure;  Logansport  v.  Uhl,  99  In^.  545;  50 
Am.  Rep.  116,  refusing  relief  to  person  who  has  acquiesced  in  erection  of 
waterworks  by  city  and  diminution  of  his  water  supply  thereby;  Piersou 
V.  David,  1  Iowa,  32,  dismissing  bill  to  enforce  vendor's  lien,  filed  after 
statutory  period;  Courtney  v.  Staudenmayer,  56  Kan.  397,  64  Am.  St. 
Rep.  593,  43  Pac.  760,  holding  lapse  of  unreasonable  time  after  maturity 
of  note  secured  by  mortgage  barred  foreclosure;  Hertle  v.  McDonald,  2 
Md.  Ch.  136,  refusing  to  allow  redemption  after  ^wenty  ye/irs'  possession 
by  mortgagees ;  Chew  v.  Farmers'  Bank,  2  Md.  Ch.  251,  refusing  to  estab- 
lish claim  to  annuity  asserted  twenty-eight  years  after  bequest;  Glenn  v. 
Lindenberger,  17  Md.  266,  and  Yorke's  Appeal^  110  Pa.  St.  83,  2  Atl.  69, 
both  refusing  to  reopen  probate  accounts  after  unreasonable  lapse  of  time ; 
Frazier  v.  Gelston,  35  Md.  314,  holding  acquiescence  by  cestui  que  trust  in 
acts  of  trustees  estopped  him  from  suing  for  breach  of  trust;  Harlow  v. 
Lake  Superior  etc.  Co.,  41  Mich.  590,  2  N.  W.  917,  dismissing  bill  to  re- 
cover profits  of  mine  as  ag«inst  person  claiming  by  virtue  of  long  adverse 
holding;  Barton  v.  Long,  45  N.  J.  Eq.  850,  holding  act  of  Congress  con- 
firming land  claims  was  constructive  notice  to  disputing  claimants  and 
bound  them  to  assert  rights  within  reasonable  time;  Sheldon  v.  Rockwell, 
9  Wis.  183,  76  Am.  Dec.  268,  holding  acquiescence  defeated  right  of  party 
to  enjoin  flowage  of  land. 

Distinguished  in  Lippencott  ▼.  Allander,  27  Iowa,  464,  1  Am.  Rep.  302, 
ferry  license  is  not  vacated  nor  franchise  lost  by  death  of  party  to  whom 
it  was  granted  but  passes  to  his  representatives;  Warner  v.  Daniels,  1 
Wood.  &  M.  112,  Fed.  Cas.  17,181,  holding  rule  did  not  apply  where  re- 
spondent was  guilty  of  fraud  in  concealing  cause  of  action;  Smith -v. 
Drake,  23  N.  J.  Eq.  305,  holding,  under  circumstances,  lapse  of  seventeen 
years  did  not  bar  action  against  administrator  for  breach  of  trust. 

Necessity  for  color  of  title  for  adverse  possession.    Note,  14  Am.  Dec. 
765. 

Equity—Stale  claim.    Note,  23  Am.  St.  Rep.  149. 

When  equity  will  refuse  relief  because  of  laches.    Note,  64  Am.  Dec. 
18L 
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Necessity  for  color  of  title,  not  expressly  made  ^ftHsoudition  by  stat- 
ute, in  adverse  possession.    Note,  16  L.«R.  A.  (N.  S.)  1186,  1256. 

Transferability  and  descendibility  of  ferry  franchise  of  license.    Note, 
2  Ann.  Gas.  693. 

Establishment,  regulation  and  protection  of  ferries.    Note,  69  L.  B.  A. 
1  554.  , 

Every  new  rigbt  of  action  in  equity,  of  whatoyar  nature,  that  accrues  to 
party  must  be  acted  upon  at  utmost  within  twenty  years. 

Approved  in  dissenting  opinion  in  Ronsh  ▼.  Griffith,  65  W.  Va.  765,  65 
S.  E.  174,  majority  holding  no  general  rule  can  be  stated  as  to  what  con- 
stitutes laches  barring  an  express  trast;  Philippi  v.  Philippe,  115  U.  S. 
159,  29  L.  Ed.  340,  5  Sup.  Ct.  1186,  and  Dugan  v.  O'Donnell,  68  Fed.  992, 
holding  statute  of  limitations  begins  to  run  as  against  cestui  que  trust 
as  soon  as  trustee  repudiates  trust  and  claims  in  his  own  right;  Howell 
V.  Hair,  15  Ala.  199,  holding  rule  not  affected  by  ignorance  of  complain- 
ant as  to  his  rights. 

Miscellaneous.    Cited  in  Amy  v.  Watertown,  22  Fed.  420,  not  in  point 

*  1  How.  197-201,  11  li.  Ed.  100,  ELUS  T.  TAYLOS. 

Not  cited. 

1  How.  202-211,  11  L.  Ed.  l02,  McOLUBa  ▼.  KINGSLAND. 

Congress  may  modify  rights  under  an  existing  patent,  provided  vested 
property  rights  are  not  thereby  Impaired. 

Cited  in  United  States  v.  Woolsey,  28  Fed.  Cas.  768,  discussing  plenary 
powers  of  Congress  generally.  On  the  point  that  the  power  of  Congress 
in  matters  relating  to  patent  is  exclusive  the  principal  case  has  been  cited 
as  follows:  HoUida  v.  Uunt^  70  111.  Ill,  22  Am.  Rep.  65,  and  Wilch  v.. 
Phelps,  14  Neb.  137,  15  N.  W.  362,  holding  State  law  regulating  sales  of 
patent  rights  unconstitutional;  Commonwealth  v.  Petty,  96  Ky.  454,  29 
L.  K.  A.  789,  29  S.  W.  292,  denying  power  of  State  to  exact  license  tax 
for  privilege  of  vending  patent  right. 

Assignee  of  patentee  stands  in  bis  place  as  to  right  and  responsibility, 
and  takes  assignment  of  patent  subject  to  legal  conseiiuences  of  the  patentee's 
previous  acts. 

'  Cited  in  Wilson  v.  Turner,  Taney,  294,  Fed.  Cas.  17,846,  and  Wilkens  v. 
Spofford,  29  Fed.  Cas.  1244,  holding  renewal  of  patent  inures  to  benefit  of 
assignee  and  continues  his  right  to  make  and  vend  it;  Pope  Mfg.  Co.  v. 
Gormully  Mfg.  Co.,  34  Fed.  894,  and  to  sue  for  an  infringement  of  the 
right  assigned  to  him;  Woodraanse  etc.  Mfg.  Co.  v.  Williams,  68  Fed.  492, 
37  U.  S.  App.  109,  holding  neglect  of  inventor  before  application  for 
patent  will  avoid  patent  in  hands  of  assignee.      , 
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Wh€Te  persons  publicly  use  Inyention  of  another,  before  Ills  application 
for  patent,  and  wliile  be  is  in  their  employ,  their  license  to  use  it  will  be  pre- 
sumed, and  such  notorious  and  unmolested  use  of  it  is  public  use  which  will 
aToid  patent  under  act  of  18S9. 

Approved  in  Schmidt  v.  Central  Foundry  Co.,  218  Fed.  467,  468,  where 
oflScer  and  manager  of  defendant  corporation  made  invention  of  a  pipe 
coupling,  and  large  part  of  work  was  done  by  employees  of  defendant,  it 
had  implied  license  to  use  invention ;  American  Circular  Loom  Co.  v.  Wil- 
son, 198  Mass.  204,  126  Am.  St.  Kep.  409,  84  N.  E.  136,  and  Wilson  v. 
American  Circular  Loom  Co.,  187  Fed.  846,  109  C.  C.  A.  600,  both  holding 
defendant  in  this  case  had  at  least  a  shop  right  or  implied  license  to  use 
the  machines  of  plaintiff  without  paying  compensation;  Steward  Mfg.  Co. 
V.  Steward,  109  Tenn.  306,  70  S.  W.  813,  holding  where  president  and 
manager  of  corporation  while  in  its  employ  invented  gas-tips  which  he 
caused  corporation  to  manufacture  and  sell  to  himself  without  knowledge 
of  other  directors,  he  must  account  to  corporation  for  all  profits  on  resale 
of  tips ;  Solomons  v.  United  States,  137  U.  S.  346,  34  L.  Ed.  669,  11  Sup. 
Ct.  89,  and  Gill  v.  United  States,  160  U.  S.  431,  434,  40  K  Ed.  482,  483, 
16  Sup.  Ct.  324,  325,  holding  where  employee  of  government,  acting  uiidci- 
directions,  makes  an  improvement  on  a  machine  which  he  afterward  pat- 
ents, use  by  government  raises  presumption  of  irrevocable  license;  Mc- 
Aleer  v.  United  States,  150  U.  S.  431,  37  L.  Ed.  1133,  14  Sup.  Ct.  162,  a 
fortiori  if  such  license  is  based  upon  written  agi-eement;  Lane  etc.  Co.  v. 
Locke,  159  U.  S.  198,  37  L.  Ed.  1051,  14  Sup.  Ct.  80,  where  facts  were 
similar  to  those  in  principal  case  and  employee's  right  to  recover  for  use 
denied ;  Hapgood  v.  Hewitt,  119  U.  S.  233,  30  L.  Ed.  872,  7  Sup.  Ct.  197, 
but  holding  that  while  employee  could  not  sue  employer  for  infringement, 
he  could  not  be  compelled  to  assign  his  rights  to  the  employer;  Chabot  v. 
American  Buttonhole  etc.  Co.,  5  Fed.  Cas.  389,  and  Blauvelt  v.  Interior 
Conduit  Co.,  80  Fed.  909,  51  IJ.  S.  App.  295,  holding  where  employee  con- 
tracted with  employer  for  manufacture  of  machines  prior  to  application 
for  patent  he  cannot  afterward  enjoin  theii*  use;  Perkins  v.  Nashua  etc. 
Paper  Co.,  2  Fed.  453,  holding  use  in  factory  is  public  use,  although  public 
not  permitted  to  visit  factory;  Wade  v.  Metcalf,  16  Fed.  132,  holding 
where  partner  has  invented  machine  and  allowed  firm  to  use  it  previous 
to  issue  of  patent,  upon  dissolution,  each  pai-tner  may  continue  use  as 
share  in  partnership  property;  American  Tube- Works  v.  Bridgewater  Iron 
Co.,  26  Fed.  335,  Jencks  v.  Langdon  Mills,  27  Fed.  624,  and  Herman  v. 
Herman,  29  Fed.  94,  all  holding  where  machine  is  built  for  employer  under 
supervision  of  inventor,  license  to  use  after  patent  issued  will  be  pre- 
sumed; Withington-Cooley  Mfg.  Co.  v.  Kinney,  68  Fed.  505,  506,  507,  37 
U.  S.  App.  117,  ruling  similarly  where  inventor  employed  expressly  for 
purpose  of  devising  improvement  on  machine;  Eustis  Mfg.  Co.  v.  Eustis, 
61  N.  J.  Eq.  670,  27  Atl.  441,  is  to  same  effect ;  Deanb  v.  Hodge,  35  Minn. 
148,  150,  59  Am.  Rep.  322,  324,  27  N.  W.  918,  919,  and  Burton  v.  Burton 
Stock  Car  Co.,  171  Mass.  439,  50  N.  E.  1029,  holding  acquiescence  by 
director  in  use  by  corporation  ofi  his  invention  implies  license;  Fuller  & 
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J.  M.  Co.  V.  Bartlett,  68  Wis.  82,  83,  ko  Am.  Rep.  841,  848,  31  N.-W.  751, 
752,  holding  where  superintendent  of  corporation,  which  is  engaged  in  per- 
fecting machines,  embodies  in  improvement  a  device  of  his  own,  he  thereby 
gives  corporation  an  implied  license  to  use  it;  American  Paper  Bag  Co.  v. 
Van  Nortwick,  52  Fed.  757 ,  9  U.  S.  App.  25,  Fry  v.  Rookwood  Pottery  Co., 
90  Fed.  500,  and  Slemmer's  Appeal,  58  Pa.  St.  167,  98  Am.  Dec.  254,  all 
arguendo. 

Distinguished  in  Bowers  v.  Lake  Superior  etc.  Co.,  149  Fed.  988,  holding 
purchaser  of  patented  dredge  from  one  holding  under  license  which  was 
not  at  first  assignable  to  be  liable  for  royalties  as  licensee;  Pressed  Steel 
Car  Co.  V.  Hansen,  137  Fed.  409,  410,  412,  2  L.  R.  A.  (N.  S.)  1172,  em- 
ployer not  vested  with  property  right  in  invention  oi  employee  and  to 
patent  therefor,  but  only  to  irrevocable  License  to  use  invention;  Keller  v. 
Stolzenbach,  20  Fed.  49,  holding  use,  by  firm,  of  invention  o^ned  by  mem- 
ber, raised  no  presumption  of  right  to  make  and  vend  patented  machine 
after  dissolution  of  partnership  (see  16  Fed.  132,  supra) ;  Fort  Wayne 
etc.  R.  R.  Co.  v.  Haberkorn,  15  Ind.  App.  487,  44  N.  E.  325,  holding  rail- 
road company  not  entitled  to  use  invention  of  master  mechanic  where  none 
of  company's  labor  or  material  entered  into  its  discovery  or  perfection; 
Boston  v.  Allen,  91  Fed.  250,  holding  that  use  by  city  of  improvement  in 
gangway  used  at  city  ferry,  which  improvement  was  later  patented  by 
city  engineer  who  invehted  it,  gave  city  no  license  to  use  such  improve- 
ment in  constructing  another  gangway  several  years  later. 

Rights  of  an  employer  to  inventions  made  by  his  employees.    Note, 

52  Am.  St.  Rep.  821,  822. 
Rights  as  to  things  produced  by  labor  of  employee.    Note,  5  L.  R.  A. 

(N.  S.)  1182. 
Who  is  true  and  first  inventor.    Note,  20  £.  B.  C.  185. 

Patent  will  be  declared  void,  only  in  case  of  previotts  abandonment  of 
invention  or  continued  previous  public  use  of.it  for  more  tlum  two  years 
before  application  for  patent.      • 

Approved  in  Bradley  v.  Eccles,  138  Fed.  914,  where  different  persons  are 
permitted  to  use  device  publicly  as  nonpatented  article  for  more  than  two 
years  before  application  for  patent  therefor,  use  is  prior  public  use; 
Agawam  Co.  v.  Jordan,  7  Wall.  607,  19  L.  Ed.  188,  holding  mere  all^;ation, 
in  answer  to  suit  for  infringement,  that  invention  had  been  for  a  long 
time  on  sale  and  in  public  use,  insufficient;  Consolidated  Fruit  Jar  Co.  v. 
Wright,  94  U.  S.  94,  24  L.  Ed.  69,  holding  patent  for  "improvement  in 
fruit  jars"  void  upon  showing  two  years'  previous  public  use;  Egbert  v. 
Lippmann,  104  U.  S.  336,  26  L.  Ed.  766,  Smith  etc.  Co.  v.  Mellon,  58  Fed. 
707,  19  U.  S.  App.  239,  and  Craig  v.  Michigan  Lubricator  Co.,  72  Fed.  181, 
holding  patent  void  upon  showing  use  by  single  individual  for  requisite 
period ;  Worley  v.  Tobacco  Co.,  104  U.  S.  344,  26  L.  Ed.  822,  828,  ruling 
similarly  as  to  improvement  in  manufacturing  plug  tobacco,  and  holding 
further  that  inventor  cannot  save  rights  by  assignment  to  person  who  had 
used  the  invention;  Manning  v.  Cape  Ann  Isinglas^  etc.  Co.,  108  U.  S. 
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466,  27  L.  Ed.  794,  2  Sup.  Ct.  863  (affirming  s.  c,  16  Fed.  Cas.  644),  as  to 
improvement  in  method  of  manufacture  of  isinglass;  Allen  v.  Blunt,  2 
Wood.  &  M.  142  Fed.  Cas.  217,  and  Duffy  v.  Reynolds,  24  Fed.  858,  hold- 
ing burden  is  on  defendant,  in  suit  for  infringement,  to  show  sufficient 
public  use  to  avoid  patent;  Jones  v.  Sewall,  3  Cliff.  588,  Fed.  Cas.  7495, 
holding  mere  delay  while  patent  pending  will  not  raise  presun^ption  of 
abandonment  of  invention  to  public;  and  Wood  v.  Cleveland  Rolling  Mill 
Co.,  30  Fed.  Cas.  431,  is  to  same  effect;  Henry  v.  Providence  Tool  Co.,  11 
Fed.  Cas.  1188,  arguendo.     / 

Abandonment  of  invention  to  public.    Note,  47  Am.  Dec.  449^ 

Words  "newly  Invented  machine,  manufacture,  etc.,"  Include  invention  of 
new,. mode  or  manner  of  operating  old  machine  so  as  to  produce  a  desired 
resnlt. 

Approved  in  Burr  v.  Duryee,  1  Wall.  568,  17  L.  Ed.  657,  sustaining  va> 
lidity  of  patent  on  improvement  in  machinery  for  forming  hat  bodies; 
Andrews  v.  Hovey,  124  U.  S.  718,  31  L.  Ed.  564,  8  Sup.  Ct.  685,  and 
Andrews  v.  Carman,  13  Blachtf.  313,  Fed.  Cas.  371,  holding  "new  process 
for  constructing  wells"  patentable;  Brickill  v.  Mayor  etc.  of  New  York,. 
18  Blatchf .  275,  276,  7  Fed.  481,  482,  ruling  similarly  as  to  improvement 
in  "feed-water  heaters  for  steam  engines,"  dissecting  opinion  in  O'Reilly 
V.  Morse,  15  How.  131,  14  L.  Ed.  631,  discussing  general  subject  and 
reviewing  authorities. 

Words,  "speciflc  machine,"  as  used  in  act  of  1839,  refer  to  thing  as  origi- 
nally invented,  whereof  right  is  secmred  by  patent,  and  not  to  any  newly  in- 
vented improvement  on  thing  once  patented. 

Approved  in  Wade  v.  Metcalf,  129  U.  S.  205,  32  L.  Ed.  663,  9  Sup.  Ct. 
273,  holding  a  specific  patentable  machine  constructed  with  consent  of  in> 
ventor  prior  to  application  for  patent  is  free  from  the  monopoly  granted 
to  the  inventor  by  patent  subsequently  issued;  Noe  v.  Prentice,  18  Fed. 
Cas.  284,  ruling  similarly  where  right  given  to  use  patentable  process; 
Wetherill  v.  Passaic  Zinc  Co.,  29  Fed.  Cas.  840,  distinguishing  between 
invention  and  patented  machine,  and  holding  right  to  use  specific  machine 
embodying  invention  continued  after  extension  of  patent. 

Words,  "any  newly  invented  machine,  manufacture,  or  composition  of 
matter,''  as  nSed  in  act  of  1839,  mean  the  "invention"  or  "thing  patented." 

Approved  in  Wilson  v.  Rousseau,  4  How.  683,  11  L.  Ed.  1157,  construing 
act  providing  that  the  benefit  of  the  renewal  of  a  patent  shall  extend 
to  assignees,  and  grantees  of  the  right  to  use  the  'Hhing  patented"  (but 
see  dissenting  opinion,  p.  698,  11  L.  Ed.  1164);  Day  v.  Union  etc.  Co.,  S 
Blatchf.  504,  505,  Fed.  Cas.  3691,  where  the  thing  patented  was  a  process 
for  the  manufacture  of  rubber  goods;  Smith  v.  Downing,  22  Fed.  Cas. 
614,  holding  mere  principle  of  transmitting  messages  by  electricity  not 
patentable;  New  Process  etc.  Co.  v.  Maus,  20  Fed.  729,  holding  if  process 
consists  in  chemical  combination,  its  existence  does  not  prevent  another 
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inventor  from  making  a  mechanical  combination  producing  the  same 
result;  Anderson  v.  Eiler,  46  Fed.  780,  holding  sale,  by  inventor  to  manu- 
facturers, of  patented  design  for  machine,  conveys  right  to  make  and  sell 
such  machine;  Wall  v.  Leek,  66  Fed.  556,  29  U.  S.  App.  458,  holding 
process  of  spraying  fruit  trees  not  a  patentable  invention;  Lamson  v. 
Martin,  159  Mass.  563,  35  N.  E.  80,  holding  mere  conception  of  an  idea 
unreduced  to  practical  use  is  not  patentable. 

Distinguished  in  Andrews  v.  Hovey,  124  U.  S.  703,  714,  SI  L.  Ed.  558, 562, 
8  Sup.  Ct.  677,  683,  holding  use  of  well  constructed  by  newly  invented 
process  Constitutes  use  of  process. 

Legal  meaning  of  'Uhing.''    Note,  Ann.  Oas.  1915A,  32. 

Miscellaneous.  Cited  in  Pierson  v.  Eagle  Screw  Co.,  3  Story,  405,  408, 
Fed.  Cas.  11,156,  to  point  that  fraudulent  use  of  invention  gives  pai-ty  no 
rights  as  against  subsequent  patentee. 

1  How.  211-218,  11  L.  Ed.  106,  OONNOB  V.  BBADI.EY. 

Be-entry  for  nonpayment  of  rent  can  be  made  at  common  Uw,  only  after 
demand  of  predae  sum  dne,  at  convenient  time  before  mmset  of  day  when  rent 
was  payable,  and  in  most  notorious  place  on  land,  though  there  be  no  person 
on  land  to  pay.  ' 

Approved  in  In  re  Quaker  Drug  Co.,  204  Fed.  690,  where  lessee  of  in- 
stalled cash  register  system  became  a  bankrupt,  lessor  in  taking  possession, 
acted '  without  authority  and  surrendered  lease ;  Lamson  Consol.  Store 
Service  Co.  v.  Rowland,  114  Fed.  643,  holding  landlord  cannot  re-enter 
without  formal  demand  for  rent  due ;  Prout  v.  Roby,  15  Wall.  476,  21  L.  Ed. 
60,  holding  allegation  of  such  demand  necessary ;  Henderson  v.  Carbondale 
etc.  Co.,  140  U.  S.  33,  35  L.  Ed.  336,  11  Sup.  Ct.  694,  construing  Illinois 
statute  to  same  effect;  Wildman  v.  Taylor,  4  Ben.  51,  Fed.  Cas.  17,654, 
holding  lease  not  avoided  where  demand  for  rent  not  made  according  to 
time;  Nowell  v.  Wentworth,  58  N.  H.  319,  holding  demand  insufficient 
because  for  greater  sum  than  was  due;  Johnston  v.  Hai^ove,  81  Va. 
122,  denying  right  of  landlord  to  recover  in  action  for  unlawful  detainer, 
where  demand  not  made  within  statutory  period. 

Effect  of  re-entry  clauses  in  leases.    Note,  127  Am.  St.  Rep.  89. 

Where  rent  is  payable.    Note,  Ann.  Gas.  1913C,  1198. 

Necessity  of  demand  for  payment  of  rent  in  order  to  enforce  forfeit- 
ure for  nonpayment.    Note,  8  Ann.  Oas.  581. 

1  How.  219-284,  11  L.  Ed.  108,  JEWELL  V.  JEWELL. 

Declarations  of  deceased  member  of  family  as  to  matters  of  pedigree,  are 
admissible,  whether  his  relationship  with  family  was  by  blood  or  marriage. 

Approved  in  Alston  v.  Alston,  114  Iowa,  36,  86  N.  W.  57,  admitting 
declarations  of  man  and  wife,  who  for  consideration  from  father  adopted 
bastardy  are  admissible  as  to  child's  relationship;  Mann  v.  Cavanaugh,  110 
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Ky.  781,  62  S.  W.  865,  admitting  eighty-year-old  deed  reciting  that  grantors 
were  heirs  of  C.  where  plaintiff  claimed  under  C's  patent;  Imhoden  v.  St. 
liouis  etc.  Trust  Co.,  Ill  Mo.  App.  237,  86  S.  W.  267,  on  issue  of  common- 
law  marriage,  evidence  of  alleged  husband's  declarations,  made  not  iu 
presence  of  wife,  that  he  was  single  was  admissible,  but  evidence  that  he 
conducted  himself  toward  other  women  as  single  man  was  inadmissible;. 
Wall  V.  Lubbock,  52  Tex.  Civ.  410,  118  S.  W.  888,  in  trespass  to  try  title, 
it  was  competent  for  member  of  family  to  give  family  history ;  Fulkersbn 
V.  Holmes,  117  U.  S.  397,  29  L.  Ed.  918,  6  Sup.  Ct.  784,  holding  anciefnt 
deed  reciting  relationship  of  parties,  admissible  to  prove  pedigree;  Poole 
V.  Gerrard,  9  Cal.  595,  holding  declaration  of  wife  that  she  was  not  mar- 
ried is  admissible  to  disprove  homestea4  right;  Northrop  v.  Hale,  76  Me. 
309,  49  Am.  Bep.  616,  holding  declarations  of  intestate's  deceased  sister 
admissible  to  determine  rightful  distributees  of  estate ;  Van  Sickle  y. 
Gibson,  40  Mich.  173,  holding  declaration  of  half-sister  admissible  to  prove 
relationship  of  persons  in  possession  of  land;  Sitler  v.  Gehr,  105  Pa.  St. 
593,  51  Am.  Bep.  208,  holding  declarations  of  deceased  relatives  competent 
to  prove  relationship  between  plaintiff  in  ejectment  and  person  last  seised 
of  property;  Foster  v.  Brooks,  6  Ga.  293,  as  instance  where  court  recog- 
nized exception  to  rule  regarding  hearsay  evidence;  Emerson  v.  White^ 
29  N.  H.  491,  arguendo. 

Distinguished  in  Flora  v.  Anderson,  75  Fed.  235,  holding  such  declara- 
tions ii^^dmissible  for  purpose  of  showing  an  illegitimate  relationship. 

Res  gestae.    Note,  95  Am.  Dec.  58,  59. 

Admissibility  of  declarations  of  deceased  persons  on  question  of  pedi* 
gree.     Note,  11  £.  B.  0.  333. 

Newspaper  articles  announdng  separation  of  parties,  are  part  of  res 
gestae,  and  admissible  as  evidence  npon  question  of  marriage. 

Approved  in  Travers  v.  Reinhardt,  205  U.  S.  437,  51  L.  Ed.  872,  27 
Sup.  Ct.  563,  the  usual  way  of  proving  marriage  is  by  general  reputation^ 
cohabitation  and  acknowledgment;  Topper  v.  Perry,  197  Mo.  543,  95  S.  W» 
206,  on  issue  as  to  common-law  marriage,  declarations  of  alleged  husband 
not  in  presence  of  wife  are  admissible  to  disprove  marriage;  dissenting 
opinion  in  Brown  v.  State,  74  Tex.  Cr.  399, 169  S.  W.  459,  majority  holding 
in  prosecution  for  wife  murder,  statements  of  husband  during  time  of  their 
separation  as  to  state  of  their  relations,  were  inadmissible. 

Newspaper  reports  as  evidence.    Note,  90  Am.  Dec.  261. 

Quaere,  whether,  if  marriage  contract  be  made  per  verba  de  praesenti^ 
and  remains  without  cohabitation  or  If  made  per  verba  de  f uturo,  and  is  fol- 
lowed b7  consummation,  it  amounts  to  valid  marriage  which  parties  cannot 
dissolve. 

Approved  in  Holmes  v.  Holmes,  1  Abb.  (U.  S.)  539,  1  Sawy.  Ill,  Fed* 
Gas.  6638,  holding  such  marriages  invalid  under  statute  providing  that 
consent  of  parties  must  be  averred  before  person  competent  to  solemnize 
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marriage;  Sharon  v.  Sharon,  75  Cal.  18, 19, 16  Pac.  352,  353,  holding  present 
consent  to  marry  followed  by  cohabitation  is  sufficient  to  constitute  mar- 
riage ;  White  v.  White,  82  Cal.  450,  7  L.  B.  A.  808,  23  Pac.  283,  R«dgreave 
V.  Redgreave,  38  Md.  97,  and  Richardson  v.  Smith,  80  Md.  93,  30  Atl.  569, 
holding  marriage  may  be  presumed  from  cohabitation  and  repute;  so  also 
in  Jonas  v.  Jozies,  48  Md.  401,  30  Am.  Rep.  470,  but  holding  such  presump- 
tion rebuttable  by  proof  of  previous  marriage  with  another;  Askew  v. 
Dupree,  30  Ga.  179,  holding  marriage  entered  into  per  verba  de  praesenti 
valid  in  absence  of  statute  to  contrary;  Hulett  v.  Carey,  66  Minn.  337, 
61  Am.  St.  Rep.  426,  84  L.  R.  A.  387,  69  N.  W.  34,  holding  in  case  of 
such  agreement  parties  need  not  hold  themselves  out  to  public  as  husband 
and  wife;  dissenting  opinion  in  Arnold  v.  Chesebrough,  58  Fed.  843f  20 
U.  S.  App.  87,  arguing  in  favor  of  validity  of  such  marriages;  George  v. 
George,  47  N.  H.  38,  arguendo. 

Proof  of    marriage    ceremony  by    testimony    of    eye-witness.    Note, 
Ann.  Gas.  1916A,  654.  ^ 

Presumption  from  marriage  ceremony.    Note,  14  L.  R.  A.  544. 

Common-law  marriages.    Note,  L.  R.  A.  1915E,  19. 

What  constitutes  a  valid  marrie^e.    Note,  17  £.  R.  0.  174. 

Miscellaneous.  Cited  in  dissenting  opinion  in  Arnold  v.  Chesebrough, 
58  Fed.  840,  20  U.  S.  App.  87,  in  point  that  cohabitation  of  parents  is 
presumed  to  be  lawful  and  legitimacy  of  children  may  be  found  from  it. 

1  How.  234-241,   11  L.  Ed.  116,  BANK  OF  THE  IflETBOPOLIS  v.   NEW 
ENGLAND  BANK;  s.  c,  6  How.  221-228,  12  L.  Ed.  409. 

Where  there  is  account  current  between  banks,  in  which  they  mutually 
credit  each  other  with  proceeds  of  paper  remitted  for  collection,  such  paper, 
appearing  upon  its  face  to  be  the  property  of  bank  sending  it,  is  subject  to 
a  lien  for  general  balance.     « 

Approved  in  Joyce  v.  Auten,  179  U.  S.  697,  45  L.  Ed.  336,  21  Sup.  Ct. 
229,  holding  assignment  in  insolvency  does  not  disturb  liens  created  prior 
thereto  in  favor  of  creditor;  United  States  Nat.  Sank  v.  Amalgamated 
Sugar  Co.,  179  Fed.  720,  indorsement  of  check  without  restriction  to  insol- 
vent bank,  gave  subsequent  holder  right  to  treat  such  bank  as  owner  of 
check  and  pay  its  drafts  on  faith  of  such  ownership;  American  Ex.  NaL 
Bank  v.  Theummler,  195  111.  96,  88  Am.  St.  Eep.  178,  62  N.  £.  934,  deter- 
mining right  to  credit  proceeds  on  overdraft  on  insolvency  for  forward- 
ing bank;  McStay  Supply  Co.  v.  John  S.  Cook  k  Co.,  35  Nev.  297,  132 
J'ac.  548,  where  principal  permits  agent  to  deposit  money  in  bank  without 
notice  that  it  belongs  to  principal,  and  agent  checks  it  out,  loss  is  that  of 
principal ;  Winfield  Nat.  Bank  v.  McWilliams,  9  Okl.  501,  60  Pac.  231,  where 
bank  receives  from  correspondent  check  indorsed  in  blank,  and  in  good 
faith  permits  existing  indebtedness  to  remain  unpaid  by  reason  thereof, 
it  is  entitled  to  proceeds  of  such  check  against  real  owner,  though  check 
not  actually  collected  until  after  failure  of  transmitting  bank;  Garnson 
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V.  Union  Trust  Co.,  139  Mich.  402,  403,  70  L.  R.  A.  615,  102  N.  W.  982, 
where  State  bank  sent  to  savings  bank  a  draft  for  collection  and  latter  sent 
it  to  private  bank,  which  collected  it  and  credited  to  account  of  savings 
bank  and  so  notified  savings  bank,  private  bank  had  lien  on  proceeds  where 
notification  did  not  reach  savings  bank  until  after  its  insolvency;  Con- 
tinental Nat.  Bank  v.  First  Nat.  Bank,  84  Miss.  110,  36  South.  190,  where 
bank  forwards  checks  to  correspondent  for  collection  under  general  in- 
dorsement in  blank  and  correspondent  sends  them  to  third  bank;  and  cor- 
respondent applies  proceeds  to  correspondent's  account  without  knowledge 
of  latter's  insolvency,  it  need  not  again  account  to  initial  bank  for  pro- 
ceeds; dissenting  opinion  in  Callaham  v.  Bank  of  Anderson,  69  S.  C.  384, 
48  S.  £.  296,  majority  holding  y^here  bank  refused  to  pay  depositor's 
check  to  third  person  in  absence  of  notice  to  depositor  that  bank  had 
applied  deposit  in  extinguishment  of  claims  held  against  him  by  bank, 
bank  liable  to  depositor  for  damages;  Kelly  v.  Phelan,  5  Dill.  233,  Fed. 
Cas.  7673,  Vickery  v.  State  Savings  Assn.,  21  Fed.  773,  Russell  v.  Had- 
dnck,  3  Gilm.  237,  44  Am.  Dec.  697,  Rathbone  v.  Sanders,  9  Ind.  220, 
Gordon  v.  Kearney,  17  Ohio,  676,  Studebaker  Bros.  Mfg.  Co.  v.  First  Nat. 
Bank  (Tex.  Civ.),  42  S.  W.  674,  Carroll  v.  Exclfange  Bank,  30  W.  Va.  522, 
526,  bV,  528,  532,  8  Am.  St.  Rep.  103,  107,  108,  109,  112,  4  S.  E.  442,  444, 
445,  446,  447,  448,  all  following  rule ;  Winship  v.  Merchants'  Bank,  42  Ark. 
24,  and  Odell  v.  Gray,  15  Mo.  343,  55  Am.  Dec.  149,  holding  possession  by 
payee  of  note  is  prima  facie  evidence  of  his  title,  and  purchaser  need  not 
inquire  as  to  ownership;  Brewster  v.  Sime,.42  Cal.  147,  holding  owner  of 
mining  stock  bound  by  act  of  trustee  in  selling  it,  trustee  being  named 
in  books  of  corporation  as  owner;  Wyman  y.  Colorado  Bank,  5  Colo.  34, 
40  Am.  Rep.  187,  holding  possession  of  promissory  note  by  indorser  gives 
prima  facie  right  to  recover  against  prior  parties;  Coors  y.  German  Bank, 
14  Colo.  206,  7  L.  R.  A.  847,  23  Pac.  329,  holding  person  to  whom  note  is 
indorsed  for  collection  may  pass  good  title  to  bona  fide  purchasei^  for 
value;  as  also  in  Tourtelotte  v.  Brown,  1  Colo.  App.  418,  29  Pac.  133, 
holding  mere  suspicion  of  want  of  good  faith  in  indorsee  will  not  warrant 
verdict  against  him  in  action  on  note;  Wood  v.  Boylston  Bank,  129  Mass. 
360,  87  Am.  Rep.  367,  holding  where  attorney  transmits  note  belonging  to 
client^to  bank  for  collection,  and  bank  pays  amount  to  attorney's  assignee 
in  insolvency,  it  is  not  liable  in  action  by  client ;  Baltimore  etc.  iR.  R.  Co.  v. 
Wheeler,  18  Md.  380,  381,  and  Freeman's  Bank  v.  National  Tube  Works  Co., 
151  Mass.  418,  21  Am.  St.  Rep.  464.  24  N.  E.  779,  both  arguendo. 

Distinguished  in  Bank  of  Metropolis  v.  First  National  Bank,  22  Blatchf. 
59, 19  Fed.  302,  First  National  Bank  v.  Reno  Bank,  1  McCrary,  494,  3  Fed. 
259,  and  Blaine  v.  Bourne,  11  R.  I.  120,  23  Am.  Rep.  427,  where  paper 
showed  on  its  face  that  it  was  not  property  of  bank  remitting  for  collec- 
tion; First  National  Bank  v.  Strauss,  66  Miss.  483,  14  Am.  St.  Rep.  681, 
under  settled  law  of  Mississippi;  McBiide  v.  Farmers'  Bank,  26  N.  Y.  453, 
under  settled  law  of  New  York ;  Cr eighton  v.  Black,  2  Mont.  357,  holding 
rule  inapplicable  where  paper  is  not  negotiable;  Roxborough  v.  Messick, 
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6  Ohio  St.  457,  67  Am.  Dec.  851,  under  facts ;  Jones  v.  Milliken,  41  Pa.  St. 
255,  and  Hackett  v.  Reynolds,  114  Pa.  St.  334,  6  Atl.  691,  holding  where 
bank  acts  as  agent  of  owner  of  note  in  transmitting  it  to  another  bank  for 
collection,  note  is  not  subject  to  lien  in  favor  of  latter  bank  in  case  of 
failure  of  former. 

Bankers'  liens  not  founded  on  express  contract.  Notes,  4  Am.  St.  Rep. 
208;  111  Am.  St.  Rep.  426,  428. 

Right  of  correspondent  bank  to  hold  paper  received  for  collection,  or 
the  proceeds  of  it,  as  against  the  owner,  in  case  of  the  insolvency 
of  the  forwarding  bank.     Note,  14  Am.  St.  Rep.  583. 

Title  to  checks  indorsed  in  blank  and  forwarded  for  collection.  Note^ 
2  Ann.  Gas.  118. 

Bank's  lien  or  setoff  against  deposit  for  debt  due  it  by  depositor. 
Note,  2  Ann.  Gas.  207. 

Applicability  of  deposits  of  another's  funds  to  indebtedness  of  de- 
positor where  bank  has  no  actual  notice  of  true  character  of  funds. 
Note,  L.  R.  A.  1915A,  721. 

V^henever,  pursuant  to  agreement,  express  or  Implied,  between  paxtlea, 
subagent  is  to  he  employed  by  agent  to  receive  money  for  pzincil^al,  principal 
may  treat  subagent  as  liis  agent,  and  may  recover  against  him  l!n  action  for 
money  had  and  received. 

Approved  in  Wilson  v.  Smith,  3  How.  769,  770,  11  L.  Ed.  82S,  and  Miller 
V.  Farmers '  etc.  Bank,  30  Md.*  401,  both  entertaining  action  of  assumpsit 
by  principal  against  subagent  to  whom  agent  had  transmitted  note  for 
collection;  First  National  Bank  v.  Reno  Bank,  1  McCrary,  497,  3  Fed. 
262,  where  restrictive  indorsement  on  note  sent  to  bank  and  by  it  remitted 
to  another  for  collection,  showed  it  to  be  the  property  of  the  original 
indorser  (but  see  dissenting  opinion,  1  McCrary,  500,  3  Fed.  265) ;  In  re 
Armstrong,  33  Fed.  408,  holding  though  money  is  to  be  paid  to  agent  by 
subagent,  insolvency  of  agent  before  such  pa3rment  does  not  impair  cred- 
itor's right  to  proceed  against  subagent;  Milliken  v.  Shapleigh,  36  Mo.  600, 
88  Am.  Dec.  172,  and  Bury  v.  Woods,  17  Mo.  App.  252,  both  holding  where 
there  is  no  credit  given  on  faith  of  notes  remitted  from  one  bank  to 
another  for  collection,  owner  may  recover  against  collecting  bank ;  Hackett 
v.  Reynolds,  114  Pa.  St.  334,  6  Atl.  691,  holding  where  one  bank  acts  as 
agent  in  transmitting  note  to  another  for  collection,  insolvency  of  former 
does  pot  affect  creditor's  right  to  recover  against  latter;  dissenting  opinion 
in  Reeves  v.  State  Bank,  8  Ohio  St.  490,  491,  493,  majority  holding  bank 
responsible  to  owner  of  note  for  default  of  its  correspondent  to  whom  it 
has  sent  note  for  collection;  Mayer  v.  McLure,  36  Miss.  404,  72  Am.  Dec. 
194,  arguendo. 

Distinguished  in  Hoover  v.  Wise,  91  U.  S.  314,  28  L.  Ed.  895,  holding 
where  account  has  been  transmitted  to  collection  agency  and  by  it  to  an 
attorney,  the  latter  is  agent  of  the  collection  agency,  and  his  knowledge 
of  debtor's  insolvency  is  not  imputable  to  principal   creditor;  Power  v. 
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First  National  Bank,  8  Mont.  262,  12  Pac.  602,  holding  bank  liable  to 
owner  of  note  for  default  of  its  agent  in  making  collection. 

Liability  of  bank  taking  paper  for  collection  for  correspondent's -de- 
fault..   Note,  62  L.  R.  A.  (N.  S.)  664. 

Banker  advancing  money  to  another  bas  lien  on  all  the  paper  securities 
in  bis  hands  for  amount  of  his  general  balance,  unless  such  securities  were 
deliYered  to  him  Under  particular  agreement.  / 

Approved  in  Lehman  v.  Tallassee  Mfg.  Co.,  64  Ala.  595,  enforcing  lien 
of  bank  against  negotiable  bonds  belonging  to  customer;  Cockrill  v.  Joyce, 
62  Ark.  221,  35  S.  W.  223,  against  notes  delivered  to  bank  for  collection; 
dissenting  opinion  in  Rock  Springs  Bank  v.  Luman,  6  Wyo.  123,  42  Pac. 
884,  majority  holding  that  bank  could  acquire  no  lien  upon  note  as  against 
rights  of  third  person  of  which  it  had  notice;  Reynes  v.  Dumont,  130 
U.  S.  392,  82  L.  Ed.  944,  9  Sup.  Ct.  496,  discussing  subject  of  bankers' 
liens  generally;  Sparhawk  v.  Drexel,  12  Bank.  Reg.  459,  22  Fed.  Cas.  863, 
as  instance  where  court  recognized  general  lien  of  banker ;  Chaffee  v.  Bank, 
40  Ohio  St.  6,  and  In  re  Howard,  12  Fed.  Cas.  629,  6  N.  B.  R.  372,  both 
arguendo. 

Distinguished  in  Buffalo  County  Bank  v.  Hanson,  34  Neb.  458,  51  N.  W. 
1036,  denying  right  of  bank  to  apply  funds  on  deposit  to  satisfaction  of 
claim  under  lease  assigned  to  it  by  third  person. 

Pledges.    Note,  49  Am.  Dec.  735. 

Trust  in  proceeds  of  collection  by  insolvent  bank.    Note,  32  L.  R.  A. 
722. 

Miscellaneous.  Cited  in  Spencer  v.  Sloan,  108  Ind.  188,  58  Am.  Rep.  39, 
9  N.  £.  152,  and  Bank  of  Repi!blic  v.  Carrington,  5  R.  I.  524,  78  Am.  Dec. 
87,  to  point  that  pre-existing  debt  is  good  consideration  for  promissory 
note. 

1  How.  241*249,  11  L.  Ed.  117»  McEENNA  ▼.  FI8K. 

Defects  in  writ  or  variance  between  writ  and  the  declaration  must  be 
taken  advantage  of  by  plea  in  abatement;  It  is  too  late  to  take  advantage  of 
them  after  pleading  the  general  issue. 

Cited  in  Edwards  v.  Union  Bank,  1  Fla.  153,  ruling  similarly  where 
declaration  showed  action  of  trespass  to  have  been  brought  in  wrong 
county  and  no  objection  was  made  at  trial;  Waldo  v.  Beckwith,  1  N.  M. 
Ill,  holding  defects  in  writ  will  not  be  noticed  on  motion  to  dismiss ;  Steed 
v.  Harvey,  18  Utah,  367,  54  Pac.  1013,  holding  objection  to  jurisdiction 
in  action  of  contract  cannot  be  taken  for  first  time  after  tnal. 

Actions  for  trespass  upon  land  are  local  and  can  only  be  brought  within 
the  Jurisdiction  where^  the  land  lies. 

Approved  in  Kentucky  Coal  Lands'  Co.  v.  Mineral  Development  Co.,  191 
Fed.  916^  917,  action  of  trespass  for  recovery  of  damages  for  injury  to 
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land  by  cutting  timber  therefrom  is  local ;  Peyton  v.  Desmond,  129  iPed.  4, 
65  C.  C.  A.  651,  where  facts  and  relief  asked  show  that  gravamen  of  action 
is  conversion  of  lumber  manufactured  out  of  trees  wrongfully  cut  and^ 
removed  from  plaintiff's  land  by  defendant,  and  that  purpose  of  action  is 
to  recover  value  of  lumber,  action  is  transitory;  Montesano  Lumber  Co.  v. 
Portland  Iron  Works,  78  Or.  64,  152  Pac.  247,  action  for  injurv  to  real 
property  in  Washington  could  not  be  maintained  in  Oregon;  Brown  v, 
Dayton  C.  &  I.  Co.,  3  Tenn.  Civ.  397,  Tennessee  court  had  no  jurisdiction 
of  injunction  suit  to  restrain  trespass  upon  lands  in  Georgia;  dissenting 
opinion  in  Slater  v.  Mexican  National  R.  R.  Co.,  194  U.  S.  134,  48  L.  Ed.  906, 
24  Sup.  Ct.  581,  majority  denying  Federal  court's  jurisdiction  over  common- 
law  action  founded  on  liability  for  death  by  wrongful  act,  created  by  Mexi- 
can laws;  McEenna  v.  Fisk,  16  Fed.  Cas.  190,  following  rule;  EUenwooa  v. 
Marietta  Chair  Co.,  158  U.  S.  107,  108,  39  L.  Ed.  914,  15  Sup.  Ct.  771,  hold- 
ing Circuit  Court  sitting  in  one  State,  and  before  which  is  brought  an  action 
for  trespass  upon  land  in  another  State,  may  order  cause  dismissed,  although 
the  question  of  jurisdiction  not  raised^y  pleadings;  Du  Breuil  ▼.  Penn- 
sylvania Co.,  130  Ind.  139,  29  N.  E.  909,  holding  action  cannot  be  main- 
tained in  one  State  for  injury  to  land  in  another,  although  defendant  rail- 
road operates  in  both  States;  Niles  v.  Howe,  57  Vt.  391,  holding  in  such 
case  objection  may  be  taken  to  jurisdiction  at  any  time. 

Right  of  action  for  injuries  causing  death  received  in  another  State. 
Note,*  37  Am.  Rep.  161. 

Actions  of  trespass  except  those  for  injury  to  real  property,  are  transi- 
tory, and  venue  is  laid  only  to  show  where  the  trial  is  to  take  place. 

Approved  in  Atchison  etc.  R.  Co.  v.  Sowers,  213  U.  S.  67,  53  L.  Ed.  701, 
29  Sup.  Ct.  397,  action  for  personal  injuries  may  be  sustained  in  other 
jurisdictions  when  not  inconsistent  with  local  policy;  Vacuum  Oil  Co.  v- 
Eagle  Oil  Co.,  164  Fed.  875,  where  transitory  action  was  founded  upon 
fraud,  fact  that  some  of  the  fraudulent  acts  were  committed  outside  the 
United  States,  could  not  avail  the  defendants;  Sandoval  ▼.  Randolph,  11 
Ariz.  377,  96  Pac.  121,  jurisdiction  of  court  in  action  for  money  had  and 
received,  was  acquired  by  service  of  process  and  general  appearance  of 
defendant;  Louisiana  v.  Alex.  Harris,  107  La.  332,  31  South.  785,  holding 
defendant  charged  with  transitory  crime  alleged  to  have  been  committed 
in  certain  parish  should,  before  retirement  of  jury,  except  to  further  con- 
tinuance of  trial,  if  he  objects  that  evidence  disclosed  that  crime  was  com- 
mitted outside  of  parish;  Forrester  v.  Southern  Pac.  Co.,  36  Nev.  271,  48 
L.  R.  A.  (N.  S.)  1,  134  Pac.  759,  in  action  to  recover  damages  for  wrong- 
ful expulsion  from  train  brought  by  nonresident  who  died  while  suit  was 
pending,  letters  of  administration  might  issue  in  county  where  suit  was 
pending;  Christensen  v.  Floriston  Pulp  etc.  Co.,  29  Nev.  561,  92  Pac.  213, 
upholding  jurisdiction  of \  courts  of  Nevada  over  action  for  death  by 
wrongful  act  occurring  in  'State  of  California;  Mitchell  v.  Harmony,  13 
How.  137,  14  L.  Ed.  85,  asserting  jurisdiction  of  United  States  courts  in 
action  of  trespass  de  bonis  asportatis^  defendant  being  found  within  juris- 
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dietioiii  althougli  act  committed  in  Mexico;  Dennick  v.  Central  Railroad 
Co.,  103  U.  S.  18,  26  L.  Ed.  441,  and  Marvin  v.  Marysville  St.  R.  R.  etc. 
Co.,  49  Fed.  437,  both  holding  Circuit  Court  in  one  State  may  take  juris- 
diction of  action  for  damages  for  injury  to  person  in  another;  Huntington 
V.  Attrill,  146  U.  S.  669,  36  L.  Ed.  1128,  13  Sup.  Ct.  228,  Holder  v  Ault- 
man,  169  U.  S.  90,  42  L.  Ed.  672,  18  Sup.  Ct.  273.  and  Nelson  v.  Chesa- 
peake etc.  R.  R.  Co.,  88  Va.  974, 16  L.  B.  A.  586, 14  S.  E.  839,  all  arguendo. 

Jurisdiction  of  State  courts  over  torts  on  high  seas.    Note,  42  Am. 
Dec.  58. 

Extent  of  adoption  of  common  law.    Note,  Aim.  Gas.  1913E,  1241, 

1  How.  250,  11  L.  Ed.  120,  PECK  ▼.  TOT7NO. 
Not  cited.  > 

1  How.  250-264,  11  L.  Ed.  120,  UNITED  STATES  ▼.  EOKFOBD'B  EXB8. 

Where  pnhlic  officer  is  continued  in  office  for  more  than  one  term,  but 
Sives  different  sureties,  llahlUty  of  sureties  is  to  he  estimated  as  if  new  per- 
son had  heen  appointed  to  fill  the  second  term. 

Approved  in  First  Nat.  Bank  v.  National  Surety  Co.,  130  Fed.  406,  407, 
409,  66  L.  R.  A.  777,  where  hank  employee  gave  hond  for  one  year  and 
had  falsified  accounts  for  over  four  years  so  as  to  show  false  credit  on  de- 
positor's account,  but  overdraft  paid  after  defendant's  entering  into  bond 
exceeded  checks  drawn  during  such  time,  surety  not  liable;  United  States 
v.  Van  Steinberg,  77  Fed.  861,  holding  sureties  on  postmaster's  bond  not 
liable  for  default  committed  at  previous  term;  State  v.  Newton,  33  Ark. 
281,  ruling  similarly  in  action  on  county  treasurer's  bond;  Mutual  Loan 
etc.  Assn.,  19  Fla.  137,  in  action  on  bond  of  treasurer  of  private  corpora- 
tion; Paw  Paw  V.  Eggleston,  25  Mich.  40,  in  action  on  bond  of  township 
treasurer.  Likewise  in  United  States  v.  Able,  24  Fed.  Cas.  746,  United 
States  V.  Morgan,  35  Fed.  490  (affirming  s.  c,  28  Fed.  51),  Boring  v.  Wil- 
liams, 17  Ala.  524,  Pickering  v.  Day,  2  Del.  Ch.  367  (affirmed,  3  Houst.  540, 
541,  95  Am.  Dec.  812,  813),  County  Commrs.  v.  Citizens'  Bank,  67  Minn. 
'  240,  69  N.  W.  913,  State  v.  Middleton's  Sureties,  57  Tex.  190,  193,  all  hold- 
ing that  money  received  by  the  principal  during  his  second  term  cannot  be 
applied  to  deficit  occurring  during  first,  so  as  to  prejudice  sureties  on  sec- 
ond hond;  and  People  v.  Hammond,  109  Cal.  394,  42  Pac.  39,  and  State 
V.  Sooy,  39  N.  J.  L.  647,  549,  approve  the  rule,  but  holding  if  principal 
does  apply  funds  collected  during  second  term  to  cover  defalcation  of  first, 
sureties  are  liable  for  such  misappropriation;  also  in  Rogers  v.  State  ex 
rel.,  99  Ind.  24,  holding  money  received  during  second  term,  but  which 
was  due  under  first,  is  to  be  applied  to  deficit  existing  at  end  of  first  term ; 
Board  of  Admrs.  v.  McKowen,  48  La.  Ann.  257,  55  Am.  St  Eep.  279,  19 
South.  331,  holding  in  action  against  sureties,  plaintiff  must  allege  that 
default  occurred  during  term  covered  by  bond;  Board  of  Education  v. 
Fonda,  77  N.  Y.  359,  arguendo. 
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Distinguished  in  United  States  v.  Honsman,  70  Fed.  583,  584,  44  U.  S. 
App.  171,  under  facts;  Anderson  County  v.  Hays,  99  Tenn.  650,  42  S.  W. 
268,  and  Hetten  v.  Lane,  43  Tex.  288,  holding  burden  on  surety  to  show 
misapplication  of  funds  to  previous  defaults. 

Liability  of  sureties  of  public  officer  for  default  during  prior  term. 
Note,  23  L.  B.  A.  (N.  S.)  133. 

Burettes  on  an  official  bond  are  not  bound  beyond  the  term  spedfled 
therein. 

Distinguished  in  Henry  County  v.  Salmon,  201  Mo.  163,  165,  100  S.  W. 
27,  28,  sureties  on  bond  of  defaulting  banker  whose  bank  was  acting  as 
county  depositary,  were  liable  for  loss  sustained  whether  or  not  deficit  was 
due  to  act  of  predecessor;  Westervelt  v.  Mohrenstecher,  76  Fed.  120,  34 
L.  R.  A.  479,  40  U.  S.  App.  221,  holding  where  bond  is  given  for  term 
during  which  officer  holds,  it  is  in  force  until  he  is  dismissed,  if  his  tenure 
is  at  will  of  superior. 

Application  of  payment  may  be  directed  by  debtor;  if  be  neglects  to  do 
80,  application  iaay  be  made  by  creditor,  and  in  absence  of  direction  by  either 
party,  law  will  make  application. 

Approved  in  Columbia  Digger  Co.  v.  Rector,  215  Fed.  625,  in  suit  against 
contractors  and  their  sureties,  under  plea  of  payment  evidence  of  errone- 
ous application  of  payment's  may  be  introduced  at  law;  Taylor  v.  La  Fol- 
Ictte,  49  W.  Va.  484,  39  S.  E.  278,  holding  auditor  must  apply  tax  payments 
made  by  railroad  to  sheriff  for  certain  year  to  taxes  charged  against  sheriff 
for  year  for  which  they  were  assessed;  Jones  v.  United  States,  7  How. 
688,  691,  12  L.  Ed.  873,  874,  asserting  right  of  United  States  to  apply  pay- 
ments made  by  a  postmaster  where  all  postages  are  charged  to  him,  and  ho 
has  failed  to  direct  application. 

Distinguished  in  Boody  v.  United  States,  1  Wood.  &  M.  167,  168,  Fed. 
Cas.  1636,  under  statute;  United  States  v.  Bicket,  24  Fed.  Cas.  1143,  hold- 
ing collector  of  internal  revenue  has  right  to  direct  application  of  pay- 
ments by  taxpayer. 

A  treasury  transcript  of  accounts  of  collector  is  admissible  as  evidence  to 
fix  liability  of  sureties  upon  his  official  bond. 

Cited  in  United  States  v.  Gaussen,  19  Wall.  213,  2^  L.  Ed.  43,  Soule  v. 
United  States,  100  U.  S.  11,  25  L.  Ed.  637,  and  United  States  v.  Stone,  106 
U.  S.  529,  530,  27  L.  Ed.  165,  1  Sup.  Ct.  290,  291,  all  following  rule;  Unite! 
States  V.  Hodge,  13  How.  485,  14  L.  Ed.  234,  ruling  similarly  in  action 
against  sureties  on  postmaster's  bond;  Moses  v.  United  States,  166  U.  S. 
594,  41  L.  Ed.  1127,  17  Sup.  Ct.  690,  in  action  against  sureties  of  disburs- 
ing officer  of  war  department;  United  States  v.  Eggleston,  4  Sawy.  201, 
Fed.  Cas.  15,027,  in  action  on  paymaster's  bond;  Graff  en  v.  Boonville,  8 
Mo.  398,  399,  holding  records  of  accounting  officer  of  city  collector  admis- 
sible in  action  on  latter's  bond;  Supervisors  Washington  County  v.  Dunn, 
27  Gratt.  622,  holding  report  of  clerk  ordered  by  County  Court  to  settle 
sheriff's  accounts  admissible  in  action  against  sureties;  Hoyt  v.  United 
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States,  10  How.  133,  18  L.  Ed.  358^  holding  transcript  prima  facie  evidence 
in  action  against  collector  for  balance  due. 

Criticised  in  Robertson  ▼.  Trigg,  32  Gratt.  81,  in  action  between  sureties 
for  contribution. 

Treasury  transcript  of  accounts  of  collector  is  only  prima  facie  evidence 
against  his  sureties,  in  an  action  on  his  official  bond. 

Approved  in  United  States  v.  Dumas,  149  U.  S.  285,  37  L.  Ed.  786,  13 
Sup.  Ct.  874,  holding  account  kept  by  postmaster-general  reformable  by 
extrinsic  evidence  in  action  against  postmaster  and  his  sureties;  United 
States  V.  Case,  49  Fed.  271,  holding  ex  parte  accounts  of  postoflice  depart- 
ment ascertaining  deficit  are  insufficient  as  basis  of  judgment  against 
officer's  sureties;  Jaedicke  v.  United  States,  85  Fed.  376,  56  U.  S.  App. 
416,  holding  it  error  to  charge  jury  that  postmaster's  accounts  were  con- 
4;lusive  of  sureties'  liability;  State  v.  Smith,  26  Mo.  233,  72  Am.  Dec.  207, 
ruling  similarly  as  to  settlements  made  with  Countv  Court  by  county  col- 
lector; Supreme  Council  v.  Fidelity  &  Casualty  Co.,  63  Fed.  52,  53,  22 
(J.  S.  App.  439,  ruling  similarly  in  action  on  bond  of  officer  of  corporation, 
and  holding  his  own  entries  of  account  not  conclusive  against  sureties; 
Salazar  v.  Territory,  8  N.  M.  7,  8,  41  Pac.  532,  holding  sureties  not  pre- 
cluded from  showing  that  entries  in  accounts  of  county  treasurer  were 
fraudulent  as  to  date  of  collections;  McLean  v.  State,  8  Heisk.  281,  hold- 
ing sureties  of  tax  collector  not  precluded  from  showing  erroneous  appli- 
cation of  payments  by  controller. 

Treasurer's  account-books  as  evidence  against  liis  sureties.    Note,  87  « 
Am.  Rep.  286. 

1  How.  265^281,  11  L.  Ed.  126,  NELSON  V.  OABLAND. 

Upon  questions  adjourned  from  District  to  the  Circuit  Court,  under  bank- 
mptcy  act,  district  Judge  caimot  sit  as  member  of  the  Circuit  Court. 

Cited  in  United  States  v.  Emholt,  105  U.  S.  415,  26  L.  Ed.  1078,  ruling 
similarly  in  a  case  arising  under  the  revenue  laws;  Alabama  etc.  B.  R.  Co. 
V.  Jones,  5  Bank.  Reg.  102, 1  Fed.  Cas.  277,  arguendo. 

Neither  appeal  nor  writ  of  error  lies  from  the  decision  of  a  Circuit  Court 
in  bankruptcy. 

Approved  in  Ex  parte  Christy,  3  How.  323,  11  L.  Ed.  617,  denying 
jurisdiction  of  Supreme  Court  to  revise  proceedings  of  District  Court  in 
bankruptcy  by  writ  of  prohibition;  Crawford  v.  Points,  13  How.  11,  14 
L.  Ed.  29,  holding,  a  fortiori,  appeal  will  not  lie  to  Supreme  Court  from 
decision  of  District  Court  in  such  proceeding;  Chemung  Canal  Bank  v* 
Judson,  3  N.  Y.  268,  holding  judgment  of  Circuit  Court  in  bankruptcy,  not 
attackable  collaterally  in  action  in  State  court;  Kittredge  v.  Warren,  14 
N.  H.  511,  as  having  recognized  decisions  of  Circuit  Court  as  conclusive. 

Under  bankruptcy  act  district  Judge  may  adjourn  any  question  to  the 
Circuit  Court,  whether  he  has  or  lus  not  any  doubt  at  to  its  decision. 
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Cited  in  In  re  Hyde,  6  Fed.  872,  adjourning  question  whether  District 
Court  may,  by  summary  order,  set  aside  deeds  irregularly  issued  by  an 
assignee  in  bankruptcy. 

Miscellaneous.  Cited  in  Stellwagen  v.  Clum,  218  Fed.  736,  134  C.  C.  A. 
408;  Watson  v.  St.  Louis  etc.  Ry.  Co.,  169  Fed.  955,  upholding  constitu- 
tionality of  Employer's  Liability  Act  (Act  April  22,  1908,  c.  149,  35 
Stat.  65). 

The  following  cases  refer  to  the  dissenting  opinion  of  Catron,  J.,  for  a 
general  discussion  of  the  subjects  of  bankruptcy  and  insolvency:  In  re 
California  etc.  R.  R.,  3  Sawy.  242,  Fed.  Cas.  2315, 11  Bank.  Reg.  195.  In  re 
Gutwillig,  90  Fed.  477,  Cutter  v.  Folsom,  17  N.  H.  150,  McCorraick  v.  Pick- 
ering,  4  N.  Y.  282,  and  In  re  Reynolds,  8  R.  I.  490,  5  Am.  Bep.  618,  9  Bank. 
Reg.  54,  20  Fed.  Cas.  614. 

1  How.  281,  11  L.  Ed.  132,  IN  BE  0A8TLEMAN. 
Not  cited. 

1  How.  282,  11  L.  Ed.  182,  OOLLINB  ▼.  BLTTH. 

Not  cited. 

1  How.  282-287,  11  L.  Ed.  132,  TATI«OB  ▼.  SAVAGE. 

Removal  of  an  executor  from  office  separates  Mm  from  the  business  of 
the  estate  and  depriyes  him  of  any  right  to  represent  it  in  court. 

Approved  in  More  v.  More,  127  Cal.  462,  59  Pac.  824,  holding  void  judg- 
ment against  administrator  after  removal  though  pending  appeal;  More 
v.  Miller,  6  Cal.  Unrep.  83,  53  Pac.  1079,  judgment  against  one  as  admin- 
istrator who  had  been  removed  after  submission  of  cause,  was  invalid, 
notwithstanding  pendency  of  appeal  from  order  of  removal;  Willis  v. 
Farley,  24  Cal.  502,  holding  when  administrator  has  presented  his  final 
report  and  been  discharged,  he  has  no  authority  to  bind  the  estate;  Park- 
hill  v.  Union  Bank,  1  Fla.  127,  holding  person  removed  from  office  of  ad- 
ministratrix pending  suit  and  during  continuance,  may  plead  such  removal 
in  bar  to  further  proceedings  against  her;  Darden  v.  Lines,  2  Fla.  591, 
argpiendo. 

If  executor  be  removed  after  decree  is  rendered  against  liim  in  his  official 
capacity,  appeal  cannot  be  taken  until  administrator  de  bonis  non  appointed 
be  made  party. 

Cited  in  Taylor  v.  Benham,  5  How.  261,  12  L.  Ed.  144,  on  appeal  in  same 
case  after  joining  administrator. 

Criticised  and  denied  in  Miller  v.  Neff,  33  W.  Va.  199,  6  L.  B.  A.  516, 
10  S.  E.  379,  holding  in  case  of  death  of  administrator  after  decree  against 
him,  administrator  de  donis  non  may  petition  for  appeal  without  being 
made  formal  party  to  record. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  B.  A.  857. 
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If  ezecntor,  ined  in  lili  representatlTe  capacity,  is  reinoTed  on  day  de- 
cree iB  rendered,  execution  cannot  iinie  in  a  case  open  to  appeaL 

Cited  in  Wilson  v.  Anld,  8  Ala.  845,  raling  similarly  where  judgment 
was  obtained  against  person  as  executor  after  his  resignation;  National 
Bank  v.  Stanton,  116  Mass.  438,  holding  judgment  cannot  be  rendered 
against  person  sued  as  executor,  but  removed  pending  suit. 

Criticised  in  Ponder  v.  Moseley,  2  Fla.  270,  271,  272,  48  Abl  Dec.  204, 
205,  206,  holding  sale  made  under  execution  issued  in  such  case  is  merely 
voidable.    ^ 

Miscellaneous.  Cited  in  Tufts  v.  Tufts,  3  Wood,  d  M.  517,  Fed.  Cas. 
14,233,  application  not  apparent. 

1  How.  287-289,  11  L.  Ed.  1S4,  MINOB  T.  TILLOTSOH. 

Althoiiflth  record  contains  no  bill  of  exceptions  nor  statement  of  facta  by 
court  by  which  question  of  law  is  brought  up  to  Supreme  Court,  cause  will  not 
be  dismissed  upon  motion  for  want  of  Jurisdiction;  plaintiif  may  be  helffd 
upon  question  whether  error  appears  in  record,  and  if  he  fails  to  establlslk 
error,  decision  must  be  affirmed. 

Cited  in  Sparrow  v.  Strong,  3  Wall.  105,  18  L.  Ed.  50,  holding 
that  upon  motion  to  dismiss  writ  court  will  look  to  regularity  of  writ 
and  fact  of  jurisdiction;  Cook  v.  Burnley,  11  Wall.  577,  20  L.  Ed. 
86,  arguendo;  The  Eutaw,  12  Wall.  141,  20  L.  Ed.  278,  denying  mo- 
tion to  dismiss  appeal  in  admiralty;  and  see  dissenting  opinion  in 
Stewart  v.  Salamon,  97  U.  S.  354,  24  L.  Ed.  1045.  Upon  the  point  that 
if  no  error  appears  upon  the  record,  the  judgment  of  the  court  below  must 
be  affirmed,  the  following  citing  cases  are  decisive;  Suydam  v.  William- 
son, 20  How.  441,  15  L.  Ed.  983;  Taylor  v.  Morton,  2  Black,  484,  17  L.  Ed. 
278;  New  Orleans  R.  R.  Co.  v.  Moi^au,  10  Wall.  260,  19  L.  Ed.  892,  and 
Baltimore  etc.  R.  R.  Co.  v.  Trustees,  91  U.  S.  131,  23  L.  Ed.  26L 

1  How.  289,  11  L.  Ed.  135,  TODD  v.  DANIELL. 

Not  cited. 

1  How.  290-300,  11  L.  Ed.  136,  WHJJAMB  T.  UNITED  STATES. 

President  acts  through  heads  of  several  departments,  in  relation  to  the 
subjects  appertaining  to  their  respective  duties. 

Approved  in  In  re  Brodie,  128  Fed.  668,  holding  Court-martial  Manual 
of  1895  modified  Army  Regulations,  par.  940,  relating  to  imprisonment 
in  penitentiary;  United  States  v.  Cutler,  2  Curt.  622,  Fed.  Cas.  14,911, 
holding  where  money  is  advanced  to  disbursing  officer  through  proper  de- 
partment,  direction  of  President  will  be  presumed;  In  re  Spangler,  11 
Mich.  322,  holding  act  of  war  department  in  ordering  draft  is  deemed  to 
be  act  of  President;  Monette  v.  Cratt,  7  Minn.  247,  ruling  similarly  as  to 
act  oi  land  department  in  ordinary  survey  of  Indian  lands. 
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Secondary  evlclenct  of  inntrnctlons  of  Proiident  to  Secretary  of  TreaBuzy 
to  make  necessary  adyances  to  marslials  Is  admlssilile  in  action  against  sore- 
tles,  after  evidence  showing  destruction  of  original  Instru^lons. 

Approved  in  Brown  v.  Harkins,  131  Fed.  67,  65  C.  C.  A.  301,  in  action 
by  distiller  to  recover  internal  revenue  taxes  wrongfully  imposed,  evidence 
that  plaintiff's  book  taken  from  him  and  taken  to  revenue  agent's  office 
was  lost  three  years  after  disposition  of  criminal  case  against  plaintiff, 
and  that  search  had  been  made  in  revenue  agent's  office,  does  not  justify 
oral  evidence  of  its  contents. 

Effect  of  receipts  of  officers  as  evidence  against  their  siweties.    Note, 
3  Am.  St.  Bep.  750. 

1  How.  301-310,  11  L.  Bd.  139,  DUNOAN  T.  DABST. 

State  laws  cannot  have  any  effect,  ex  proprlo  vlgore,  upon  the  process  or 
proceedings  of  a  Federal  court. 

Approved  in  Riggs  v.  Johnson  County,  6  Wall.  195,  18  L.  Ed.  776,  and 
United  States  ex  rel.  Moses  v.  Council  of  Keokuk,  6  Wall.  517,  18  L.  Ed. 
934,  holding  State  court  cannot  enjoin  county  officers  from  levying  tax 
to  satisfy  judgment  recovered  against  county  in  Circuit  Court;  New  Eng- 
land Screw  Co.  v.  Bliven,  3  Blatchf.  242,  Fed.  Cas.  10,156,  holding  that 
attachment  issuing  from  State  court  cannot  hold  property  after  removal 
of  original  cause  to  Federal  court;  City  of  Opelika  v.  Daniel,  59  Ala.  215, 
holding  State  court  cannot  enjoin  suit  at  law  in  Federal  court;  In  re 
Metzger,  17  Fed.  Cas.  236,  Reinach  v.  Atlantic  etc.  R.  Co.,  58  Fed.  44, 
and  Freeman  v.  Timanus,  12  Fla.  410,  all  arguendo. 

Terms,  'teodes  of  process,"  in  act  of  1788,  and  "proceedings  npon  execu- 
tions, and  other  final  process,"  in  the  act  of  1828,  include  all  the  regulations 
and  steps  incident  to  that  process  as  prescribed  by  the  State  laws,  so  far  as 
they  are  applicable  to  Federal  courts. 

Approved  in  Ex  parte  Boyd,  105  U.  S.  651,  26  L.  Ed.  1202,  holding  party 
in  whose  favor  judgment  has  been  rendered  by  Federal  court  in  common- 
law  cause  is  entitled  to  remedy  provided  by  State  law  known  as  proceed- 
ings supplemental  to  execution;  United  States  v.  Rmdlett,  2  Curt.  44,  Fed. 
Cas.  16,208,  holding  commissioner  appointed  to  take  affidavits  under  act 
of  Congress  has  power. to  release  on  bail  a  party  brought  before  him  on  a 
criminal  charge,  justices  of  the  peace  having  same  power  under  State  law; 
United  States  v.  Tetlow,  2  Low.  166,  Fed.  Cas.  16,456,  adopting  State  laws 
imposing  restrictions  upon  imprisonment  for  debt;  Merchants'  Bank  v. 
Evans,  51  Mo.  343,  holding,  under  process  act.  Federal  courts  have  no 
power  to  prescribe  rules  governing  execution  sales  different  from  those 
prescribed  by  State  law;  Wood  v.  Funk,  7  Ohio  (pt.  I),  198,  holding  dis- 
charge under  State  law  of  prisoner  confined  under  Federal  process,  valid. 
Congress  having  adopted  forms  of  process^  including  exemptions  from 
Arrest  and  imprisonment. 
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Person  In  custody  nnder  «  ca.  sa.,  Issuing  out  of  Circuit  Court  of  United 
States,  cannot  be  discharged  from  Imprisonment  by  State  officer  acting  under 
State  insolvent  law. 

Approved  in  Johnson  v.  Crawford,  154  Fed.  768,  where  judgment  debtor 
was  arrested  on  writ  issued  by  Federal  court,  any  proceedings,  to  secure 
his  release,  other  than  by  petition  in  bankruptcy,  must  be  taken  before 
United  States  commissioner;  McNutt  v.  Bland,  2  How.  13, 17, 18,  11  L.  Ed. 
161,  162,  Sadlier  v.  Fallen,  2  Curt.  191,  Fed.  Cas.  12,209,  and  In  re  Free- 
man, 2  Curt.  494,  Fed.  Cas.  6083,  all  following  rule ;  Lockhurst  v.  West,  7 
Met.  237,  asserting  plenary  power  of  Federal  courts  to  discharge  prisoners 
confined  in  State  jails  under  Federal  process;  In  re  Brinkman,  7  Bank. 
Reg.  421,  4  Fed.  Cas.  147,  denying  jurisdiction  of  State  courts  in  matters 
of  bankruptcy  while  national  act  is  in  force. 

Distinguished  in  In  re  Hopkins,  2  Curt.  569,  Fed.  Cas.  6683,  where  State 
law  held  to  have  been  adopted  by  process  act;  United  States  v.  Eldredge, 
5  Utah,  195,  14  Pac.  46,  under  facts. 

1  HoW^  311-322,  11  L^  Ed.  143,  BBONSON  V.  KINZIE. 

State  laws  can  bave  no  effect,  ex  proprlo  vlgore,  npon  process  or  proceed- 
ing in  the  Federal  courts;  but  an  act  of  Congress  adopting  State  process  in 
certain  cases  is  binding  upon  tlie  Federal  courts. 

Approved  in  The  Henrietta,  Newb.  288,  Fed..  Cas.  6121,  and  The  Qolden 
Gate,  Newb.  300,  Fed.  Cas.  574,  where  materialman  has  lien  on  vessel 
under  general  maritime  law,  he  may  enforce  lien  in  Federal  court  though 
vessel  has  been  subsequently  seized  and  sold  under  Missouri  act  eoneem- 
ing  vessels ;  In  re  Metzger,  17  Fed.  Cas.  236,  arguendo. 

Actions  in  State  courts  against  vessels.    Note,  62  Am.  Dec.  241. 

Validity  of  service  by  publication  in  action  for  partition.    Note,  Ann. 
Gas.  1916E,  1003. 

State  laws  passed  subseguently  to  tlie  adoption  of  State  process  by  Con- 
gress are  of  no  force  in  Federal  courts. 

Approved  in  Yaw  v.  Mead,  5  McLean,  272,  Fed.  Cas.  18,129,  refusing 
to  apply  a  State  law  providing  courts  could  not  order  sales  of  mortgaged 
property  within  one  year  from  the  date  of  commencing  foreclosure  pro- 
ceedings ;  In  re  Nevitt,  117  Fed.  450,  arguendo. 

Remedy  given  for  enforcement  of  contract  may  be  altered  at  will  of  legis- 
lature, provided  alteration  does  not  impair  obligation  of  contract;  but  If  obli- 
gation is  thereby  impaired,  act  is  as  mucli  a  violation  of  Constitution  as  if  it 
had  operated  directly  upon  contract  itself. 

Approved  in  Sturges  v.  Crowninshield,  4  Wheat.  122,  4  L.  Ed.  629,  and 
Ogden  V.  Saunders,  12  Wheat.  213,  6  K  Ed.  606,  where  the  distinction  was 
broadly  recognized  and  affirmed;  Bronson  v.  Kinzie  established  certain 
limitations  upon  its  applicability,  holding  that  a  law  must  not  so  change 
the  nature  and  extent  of  an  existing  remedy  as  to  impair  the  contract  right 
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itself.  In  so  doing  Chief  Justice  Taney  acknowledged  the  difficulty  of 
drawing  a  line,  that  would  be  applicable  in  all  cases,  between  legitimate 
alterations  of  the  remedy  and  provisions  which  in  the  form  of  remedy 
impaired  the  right.  ''But,"  he  said,  "it  is  manifest  that  the  obligation 
of  the  contract,  and  the  rights  of  a  party  under  it,  may,  in  effect,  be 
.destroyed  by  denying  a  remedy  altogether;  or  may  be  seriously  impaired 
by  burdening  the  proceedings  with  new  conditions  and  restrictions,  so  as  to 
make  the  remedy  hardly  worth  pursuing,''  and  this  statement  has  been 
adopted  by  numerous  cases,  both  State  and  Federal,  as  a  test  in  deter- 
mining whether  State  laws  purporting  to  operate  only  upon  remedies  were, 
in  fact,  repugnant  to  the  obligation  clause  of  the  Constitution. 

The  recent  cases  have  given  the  syllabus  proposition  various  applications, 
as  is  shown  by  the  following  cases:  Supreme  Ruling  of  the  Fraternal 
Mystic  Circle  v.  Snyder,  227  U.  S.  502,  57  L,  Ed.  614,  33  Sup.  Ct.  292, 
obligation  of  an  insurance  contract  was  not  impaired  by  applying  to  it 
subsequently  enacted  provision  of  law;  Ex  parte  Young,  209  U.  S.  147, 
14  Ann.  Cas.  764,  18  L.  B.  A.  (N.  S.)  932,  52  L.  Ed.  724,  28  Sup.  Ct.  441, 
statute  providing  for  establishment  of  rates  for  railroad  transportation 
was  invalid  on  account  of  the  penalties ;  Oshkosh  Water- Works  v.  Oshkosh, 
187  U.  S.  439,  47  L.  Ed.  250,  23  Sup.  Ct.  234,  upholding  Oshkosh  charter 
amendment  as  to  presentation  of  claims  against  city,  affirming  109  Wis.  215, 
218,  85  N.  W.  379,  380;  Republic  Iron  &  Steel  Co.  v.  Carlton,  189  Fed.  137, 
Maryland  Laws  1908,  c.  305,  providing  for  the  enforcement  by  creditors 
of  liability  of  stockholders  for  unpaid  subscriptions,  did  not  so  alter  the 
contract  remedy  theretofore  existing  as  to  render  it  invalid;  Cleve- 
land V.  United  States,  166  Fed.  682,  93  C.  C.  A.  274,  statute  passed  after 
judgment  against  city  based  on  contract  payable  from  current  tl^xes, 
lessened  the  value  of  the  contract  merged  in  the  judgment  and  impaired  it; 
Harrison  v.  Remington  Paper  Co.,  140  Fed.  391,  392,  holding  Laws  Kan. 
1898,  c.  10,  p.  27,  repealing  Gen.  Stats.  1889,  §§  1200,  1204,  relating  to  ac- 
tions on  stockholder's  individual  liability,  is  void  as  against  prior  con- 
tracts; Myers  v.  Knickerbocker  Trust  Co.,  139  Fed.  115,  holding  acts 
Md.  Gen.  Assem.  1904,  p.  179,  c.  101,  repealing  remedy  of  creditor  to  en- 
force stockholder's  liability  and  substituting  reinedy  in  equity,  is  void  as 
against  creditors  who  had  sued  prior  to  its  passage;  Lamb  v.  Powder  Riv. 
etc.  Co.,  132  Fed.  438,  440,  67  K  R.  A.  558,  65  C.  C.  A.  570,  holding  void 
Colo.  Sess.  Laws  1895,  p.  239,  c.  106,  as  amended  in  1899,  prescribing 
three  month  limitations  on  actions  on  judgments  of  other  states  based  on 
causes  of  action  which  had  accrued  more  than  six  years  prior  to  com- 
mencement of  action  on  judgment,  as  applied  to  judgment  rendered  prior 
to  its  passage;  Western  Nat.  Bank  v.  Reckless,  96  Fed.  75,  holding  N.  J. 
Laws  1897,  p.  124,  relative  to  actions  to  enforce  stockholders'  statutory 
liability  void,  as  to  contracts  made  before  its  passage;  Winchester  v. 
Walker,  59  Colo.  27,  147  Pac.  346,  in  action  by  obligee  in  an  injunction 
bond  which  he  had  assigned  as  collateral,  where  there  was  a  controversy 
between  assignor  and  assignee,  plaintiff  of  record  could  not  be  ousted 
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against  his  will;  Pusey  &  Jones  Co.  v.  Love,  6  Penne.  (Del.)  87,  92,  130 
Am.  Bt.  Bep.  144,  11  L.  B.  A.  (N.  S.)  953,  66  Ail.  1015,  1017,  act  of  1899, 
amending  Gen.  Stats.  Kan.  1868,  o.  23,  §  32,  providing  that  on  return  of 
execution  nulla  bona  receiver  shall  be  appointed,  was  inoperative  as  to 
creditor  who  obtained  judgment  prior  to  latter  statute;  Bradley  v.  Light- 
cap,  201  HI.  521, 66  N.  E.  549,  holding  Rev.  8tats.,  c.  77,  §  30,  p.  625,  relating 
to  certificate  of  foreclosure  sale,  is  not  void  as  to  trust  deed  executed  prior 
to  its  enactment;  Schneck  v.  Jeffersonville,  152  Ind.  217,  52  N.  E.  216, 
upholding  curative  act  legalizing  city  bonds  issued  for  unauthorized  pur- 
pose; Wilson  V.  Simon,  91  Md.  7,  45  Atl.  1023,  holding  statute  providing 
for  materialman's  lien  may  be  repealed  pending  suit  to  enforce  lien; 
Hanscom  v.  Maiden  &  Melrose  Gaslight  Co.,  220  Mass.  7,  107  N.  E.  429, 
Stats.  1913,  c.  305,  amending  Rev.  Laws  1902,  c.  167,  §  112,  providing  that 
attachments  not  levied  on  before  debtor's  death  are  thereby  dissolved,  by 
excepting  attached 'property  alienated  by  debtor  before  his  death,  is  pros- 
pective only;  State  S&v.  Bank  v.  Matthews,  123  Mich.  59,  60,  81  N.  W. 
919,  upholding  Pub.  Acts  1899,  No.  200,  changing  time  of  foreclosure 
ftales  as  to  mortgages  executed  prior  to  its  adoption;  Davidson  v.  Richard- 
son, 50  Or.  328,  126  Am.  St  Bep.  7S8,  17  L.  B.  A.  (N.  S.)  S19,  89  Pac. 
744,  where  dower  rights  of  wife  were  increased  by  act  of  legislature  after 
creation  of  judgment  lien  on  land  of  husband,  and  before  his  death,  wife 
took  dower  under  law  in  force  at  time  of  his  death ;  Turk  v.  Mayberry,  32 
Okl.  73y  121  Pac.  668,  sale  of  real  estate  upon  execution  issued  after  State- 
hood to  enforce  judgment  rendered  before  Statehood  was  subject  to  law 
of  redemption  in  force  at  time  of  judgment;  In  re  Alton's  Estate,  220 
Pa.  271,  69  Atl.  907,  upholding  constitutionality  of  Act  May  2,  1889 
(P.  L.  66),  defining  and  regulating  escheats;  Kerr  v.  Galloway,  94  Tex. 
646,  64  S.  W.  860,  holding  that  where  trust  deed  provides  for  sale  in  county 
other  than  where  realty  is  situated  contrary  to  statute,  statute  will  be  read 
into  deed  and  will  control;  Kirkman  v.  Bird,  22  Utah,  111,  113,  61  Pac. 
339,  340,  holding  statute  exempting  earnings  of  married  man  from  gar- 
nishment is  operative  as  to  contracts  entered  into  before  its  passage; 
Gaffney  v.  Jones,  39  Wash.  589,  81  Pac.  1059,  Laws  1897,  p.  52,  c.  39, 
limiting  time  of  continuance  of  judgment  lien,  is  valid  as  to  judgment 
in  tort  rendered  prior  to  its  passage;  Howard  v.  Ross,  38  Wash.  629,  631, 
80  Pac.  820,  Bal.  Code,  §§  5148-^150,  limiting  time  of  judgment  lien,  does 
not  apply  to  judgment  recovered  after  its  passage  on  note  executed  prior 
to  its  passage;  Palmer  v.  Laberee,  23  Wash.  416,  63  Pac.  218,  holding  Sess. 
Laws  1897,  §  1,  relative  to  expiration  of  judgment  lien  in  six  years  is 
void;  Bo^ess  v.  Buxton,  67  W.  Va.  684,  21  Ann.  Gas.  289,  69  S.  E.  370, 
upholding  constitutionality  of  section  89  of  chapter  3  of  Code  of  1906, 
giving  Supreme  Court  of  Appeals  jurisdiction  by  mandamus  to  compel  elec- 
tion officers  to  perform  duty;  Harrigan  v.  Gilchrist,  121  Wis.  344,  99  N.  W. 
975,  receiver  is  not  guilty  of  wrongdoing  because  he  expends  money  in 
collection  of  liability  validly  hypothecated  by  insolvent  as  security  for 
debt  owing  by  him,  because  he  has  no  reason  to  expect  hypothecation  will 
yield  surplus  for  trust  fund;  dissenting  opinion  in  Converse  v.  Aetna 
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ti^actor  furnishing  supplies  to  the  State,  to  have  warrants  issued  to  him 
under  State  law  cannot  be  defeated  by  subsequent  legislation  (People  ex 
rel.  McCauley  v.  Brooks,  16  Cal.  31).  Where  interest  coupons  are  re- 
ceivable for  taxes  under  a  State  law,  the  l^slature  cannot  restrict  the 
right  by  requiring  that  in  case  of  suit,  bonds  from  which  coupons  were 
cut  should  be  o^^ered  in  evidence,  and  denying  the  right  to  introduce  ex- 
pert testimony  to  establish  .the  genuineness  of  the  coupons  (McGahey  t. 
Virginia,  135  U.  S.  693,  84  L.  Ed.  814,  10  Sup.  Ct.  982).  But  a  law  may 
provide  that  in  case  the  collector  refuses  to  receive  such  coupons,  the  tax 
must  be  paid  in  money,  under  protest  (Antoni  v.  Greenhow,  107  U.  S. 
775,  27  L.  Ed.  471,  2  Sup.  Ct.  96) ;  but  see  dissenting  opinion,  pp.  797,  802, 
27  L.  Ed.  479,  481,  2  Sup.  Ct.  115,  119.  Tennessee  v.  Sneed,  96  U.  S.  74, 
24  L.  Ed.  612,  is  to  the  same  effect  in  upholding  a  law  providing  that  in 
case  of  any  illegal  demand  for  taxes,  there  shall  be  no  other  remedy  than 
by  payment  under  protest,  and  a  suit  to  recover  within  thirty  days.  A 
new  remedy  by  mandamus,  without  jury  trial,  for  the  enforcement  of 
contracts  against  a  city  does  not  impair  the  obligation  of  such  contracts 
(City  &  Lake  R.  R.  Co.  v.  New  Orleans,  157  U.  S.  224,  89  L.  Ed.  681,  15 
Sup.  Ct.  583).  Waterworks  owned  by  a  city  are  not  subject  to  execu- 
tion ;  and  so  it  was  held,  in  New  Orleans  v.  Morris,  105  U.  S.  603,  26  L.  Ed. 
1185,  that  where  a  city  had  transferred  its  waterworks  to  a  private  cor- 
poration, receiving  corporate  stock  in  part  payment,  an  act  exempting  such 
stock  from  execution  did  vot  impair  the  obligation  of  prior  contracts  on 
which  the  city  was  liable. 

The  charters  of  private  corporations  are  contracts,  and  citing  cases  have 
accordingly  held  inoperative,  laws  tending  to  impair  their  obligation,  either 
directly  or  by  denying  to  the  corporation  remedies  secured  by  charter 
(Planters'  Bank  v.  Sharp,  6  How.  327,  328,  330,  332,  12  L.  Ed.  458,  459, 
460,  Qray  v.  Davis,  1  Woods,  424,  Fed.  Cas.  5715,  and  Micou  v.  Tallassee 
Bridge  Co.,  47  Ala.  656).  A  law  prescribing  the  conditions  upon  which 
foreign  corporations  may  do  business  in  a  State  is  inoperative  to  impair 
the  validity  of  a  contract  entered  into  with  a  corporation  prior  to  the  pas- 
sage of  the  law  (American  Building  etc.  Assn.  v.  Rainbolt,  48  Neb.  450, 
67  N.  W.  499).  But  a  State  law  may  prescribe  the  mode  of  proceeding 
against  a  corporation  which  has  forfeited  its  charter  rights,  and  provide 
for  the  collection  of  its  debts  to  satisfy  creditors,  and  injunction  will  lie 
to  restrain  creditors  from  enforcing  their  demands  in  any  manner  con- 
trary to  such  law  (Commercial  Bank  v.  State,  4  Smedes  &  M.  505,  Nevitt 
V.  Bank  of  Port  Gibson,  6  Smedes  &  M.  522).  Most  of  the  citing  cases 
under  this  head  involved  various  laws  upon  the  subject  of  the  individual 
liability  of  stockholders.  A  statute  providing  that  all  proceedings  to  en- 
force the  liability  of  stockholders  shall  be  by  suit  in  equity  or  by  action 
of  debt  on  a  judgment  recovered  against  the  corporation,  may  have  a  retro- 
spective effect  (In  re  Penniman,  11  R.  I.  341,  342,  350;  but  see  dissenting 
opinion,  p.  355);  and  so  may  a. statute  providing  that  after  a  judgment 
against  a  corporation  a  stockholder  may  be  made  a  party  before  execution 
issues  against  the  corporation,  provided  the  execution  be  first  directed  to 
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the  eorporate  property  (Smith  v.  Bryan,  34  111.  377).  Upon  the  same 
principle  the  legislature  may  authorize  a  judgment  creditor,  whose  judg- 
ment against  a  corporation  is  unsatisfied,  to  summon  a  stockholder  who 
has  not  fuUy  paid  his  subscription,  and  obtain  a  judgment  against  him 
for  the  amount  so  unpaid;  such  a  law  in  no  way  increases  the  stockholder's 
liability  (HiU  v.  Merchants'  Ins.  Co.,  134  U.  S.  527,  33  L.  Ed.  998,  10 
Sup.  Ct  592).  Although  the  public  generally  has  no  vested  right  in  an 
act  making  stockholders  individually  liable  for  the  debts  of  corporations, 
and  the  law  is  subject  to  repeal  (Richardson  v.  Akin,  87  111.  141),  a  repeal 
cannot  affect  debts  contracted  previously  (Hawthorne  v.  Calef,  2  Wall. 
23,  17  L.  Ed.  779).  Nor  can  the  exclusive  jurisdiction  of  a  court  to  en- 
force this  statutory  liability  of  stockholders  be  transferred  to  another 
court  not  having  power  to  summon  before  it  all  necessary  parties  (Gianella 
V.  Bigelow,  96  Wis.  199,  71  N.  W.  115).  But  an  act  providing  for  the 
transfer  of  creditor's  rights  to  trustees  does  not  necessarily  impair  those 
rights  because  the  trustees  are  directed  to  resort  to  the  assets  of  the  cor- 
poration as  a  printary  fund,  instead  of  to  the  personal  liability  of  the 
stockholders  (Story  v.  Furman,  25  N.  T.  223,  226).  The  property  of  a 
corporation  is  liable  for  its  debts,  and  the  legislature  cannot  authorize  its 
distribution  among  the  stockholders,  leaving  notes  of  the  corporation  un- 
redeemed (Curran  v.  Arkansas,  15  How.  310,  319,  14  L.  Ed.  708,  712). 
Bat  it  may  authorize  a  court  of  chancery  to  sell  the  property  of  an  insol- 
vent corporation  free  from  encumbrances,  the  proceeds  to  remain  in  the 
hands  of  .the  court  subject  to  creditors'  liens  (Potts  v.  New  Jersey  Arms 
etc.  Co.,  17  N.  J.  Eq.  400).  In  Simpson  v.  City  Savings  Bank,  56  N.  H. 
470, 22  Am.  Bep.  494,  an  act  providing  for  the  reduction  of  deposit  Accounts 
in  insolvent  banks  so  as  to  divide  losses  equitable  among  depositors  was 
held  valid. 

In  the  following  cases  certain  State  laws  were  declared  to  be  obnoxious 
to  the  limitation  stated  by  Chief  Justice  Taney,  and  were  denied  a  retro- 
active effect:  Christmas  v.  Russell,  5  Wall.  300,  18  L.  Ed.  478,  holding  in- 
valid a  State  law  which  provided  that  no  action  should  be  maintained 
upon  a  judgment  obtained  in  another  State  upon  a  cause  o^  action  which 
would  have  been  barred  by  the  statute  of  limitations  in  the  former;  Daniels 
V.  Teamey,  102  U.  S.  419,  26  L.  Ed.  188,  a  law  providing  that  no  execu- 
tion should  issue  against  a  resident  in  certain  cases,  except  in  favor  of  the 
SUte ;  Heath  etc.  Mf^.  Co.  v.  Union  Oil  etc.  Co.,  83  Fed.  776,  777,  Second 
Ward  Bank  v.  Schranck,  97  Wis.  263,  39  K  R.  A.  575,  73  N.  W.  36,  and 
Peninsular  Lead  Works  v.  Union  Oil  Co.,  100  Wis.  493,  496,  42  L.  R.  A. 
882,  334,  76  N.  W.  361,  362,  an  act  declaring  that  an  assignment  within 
ten  days  after  filing  an  attachment  operated  to  dissolve  the  attachment; 
Willis  V.  Cadenhead,  28  Ala.  474,  holding  provisions  regulating  the  dis- 
trihution  of  separate  estates  of  married  women  inoperative  as  to  estates 
created  previously;  McElvain  v.  Mudd,  44  Ala.  63,  4  Am.  Rep.  116,  and 
Jacoway  v.  Denton,  25  Ark.  641,  holding  void  acts  abrogating  contracts 
for  the  purchase  and  sale  of  slaves  (but  see  dissenting  opinion,  44  Ala. 
76);  Marvin  v.  Hewitt,  44  Ala.  432,  and  Vernon  v.  Henson,  24  Ark.  243, 
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acts  of  Confederate  States  prohibiting  enemies  from  suing  to  reeover 
debts;  Bruce  v.  Schuyler,  4  Gilm.  277,  46  Am.  Dec.  469,  an  act  withdraw- 
ing the  power  of  an  auditor  to  make  deeds  in  cases  of  tas  sales;  Donnirc 
V.  Cogly,  8  Blackf.  178,  holding  that  the  right  of  a  judgment  creditor  to 
levy  a  fi.  fa.  within  a  certain  time  cannot  be  defeated  by  a  later  statute; 
Beebe  v.  State,  6  Ind.  516,  517,  520,  63  Am.  Dec.  404,  405,  408,  holding  void 
an  act  prohibiting  the  manufacture  and  sale  of  liquor  aft^r  an  investment 
of  capital  for  that  purpose;  Peabody  v.  Stetson,  88  Me.  281,  34  Atl.  77, 
and  Chipman  v.  Peabody,  88  Me.  292,  34  Atl.  79,  holding  void  an  act  sub- 
jecting nonresident  debtors  to  the  operation  of  a  State  insolvent  law,  and 
refusing  to  dissolve  an  attachment  of  a  debtor's  property  levied  previ- 
ously; King  Y.  Hopkins,  57  N.  H.  354,  ruling  similarly  as  to  an  act  mak- 
ing the  reports  of  referees  evidence  of  all  the  facts  stated  therein;  Leavitt 
v.  Lovering,  64  N.  H.  609,  1  L.  R.  A.  59,  15  Atl.  415,  holding  statute  pro- 
viding that  payments  made  within  three  months  before  an  assignment 
by  a  debtor  should  be  void,  inoperative  as  to  payments  on  pre-existing 
contracts;  Long  v.  Walker,  105  N.  C.  99,  10  S.  E.  860," holding  that  cred- 
itors cannot  be  forced  to  adopt  remedies  against  their  debtors  involving 
loss  of  time  and  greater  expense;  Grassmeyer  v.  Beeson,  13  Tex.  530, 
where  a  statute  giving  right  to  proceed  against  absent  defendants  through 
attorneys  ad  litem  was  declared  not  to  be  subject  to  repeal  so  as  to  affect 
prior  rights;  Bank  of  Old  Dominion  v.  McVeigh,  20  Gratt.  465,  holding 
void  a  law  authorizing  the  payment  of  existing  debts  in  Confederate  cur- 
rency; Roberts  v.  Cocke,  28  Gratt.  216,  a  law  giving  courts  and  juries 
power  to  remit  interest  in  certain  cases;  State  ex  rel.  v.  Commissioners 
of  School  Lands,  4  Wis.  418,  holding  that  a  purchaser  of  school  lands  who 
had  forfeited  his  contract  of  purchase  of  school  lands,  and  who  had  a 
right  by  statute  to  revive  it  at  any  time  before  sale,  could  not  be  deprived 
of  his  right  by  repeal  of  the  statute ;  Second  Ward  Bank  v.  Schranck,  97 
Wis.  263,  89  L.  R.  A.  575,  73  N.  W.  35,  holding  that  the  power  given  by 
warrant  of  attorney  to  enter  judgment  on  promissory  notes  could  not  be 
withdrawn  by  statute  so  as  to  impair  the  value  of  existing  notes.  See, 
also,  dissenting  gopinion  in  Stafford  v.  Lick,  7  Cal.  496,  majority  holding 
a  statute  prescribing  a  penalty  for  failure  to  record  conveyances  operative 
to  conveyances  made  previously;  and  dissenting  opinion  in  Rich  v.  Flanders, 
39  N.  H.  353,  majority  holding  valid  a  statute  removing  disqualifications 
of  witnesses,  on  the  ground  of  interest. 

Other  citing  cases  have  ascribed  to  certain  laws  a  retrospective  opera- 
tion. Laws  abolishing  imprisonment  for  debt  may  operate  upon  debts 
previously  contracted  (In  re  Penniman,  103  U.  S.  720,  26  L.  Ed.  605,  affirm- 
ing s.  c,  11 R.  I.  341,  342,  350;  Bronson  v.  Newberry,  2  Doug.  45,  48).  The 
legislature  may  reduce  the  number  of  courts  or  change  the  jurisdiction  of 
existing  courts,  thus  incidentally  postponing  the  remedy  (Parker  v. 
Sanders,  46  Ark.  235,  and  Newkirk  v.  Chapron,  17  111.  348) ;  may  require 
litigants  to  take  an  oath  of  allegiance  (Cohen  v.  Wright,  22  Cal.  328). 
Rules  of  evidence  and  pleading  in  actions  of  debt  or  contract  may  be 
changed,  and  the  new  practice  be  made  applicable  in  suits- on  prior  de- 
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mands  (Cutts  ▼.  Hardee,  38  Ga.  360,  and  Baugher  v.  Nelson,  9  Gill,  308, 
52  Ant  Dec.  701) ;  so  the  legislature  may  dispense  with  the  affidavit  of 
fraud  previously  required  upon  application  for  ca.  sa.  (Cook  v.  Gray,  2 
Houst.  470,  81  Am.  Dec.  188);  and  may  require  foreclosure  sales  previ- 
ously made  to  be  recorded  within  a  certain  time  (Bird  v.  Keller,  77  Me, 
273).  The  right  to  recover  costs  has  been  held  not  to  be  a  vested  right, 
and  hence  the  legislature  may  withdraw  the  right  even  pending  suit  and 
before  judgment  (Rader  v.  Southeasterly  Road  Dist.,  36  N.  J.  L.  277,  278). 
And  the  right  to  sue  the  State  was  declared  not  to  be  a  vested  right  in 
State  etc.  v.  Bank  of  Tennessee,  3  Baxt.  404,  but  a  right  given  by  the 
legislature  merely  as  an  accommodation  to  creditors,  and  so  subject  to 
repeal.  In  Conkey  v.  Hart,  14  N.  Y.  29,  a  statute  abolishing  the  right  of 
distress  for  rent  was  applied  to  a  lease  executed  previously.  Laws  giving 
new  rights  of  appeal  in  certain  cases  and  laws  providing  for  change  of 
venue  have  also  been  given  a  retrospective  operation  (Long's  Appeal,  87 
Pa,  St.  119,  and  Treasurer  v.  Wygall,  46  Tex.  462).  Dissenting  opinions 
in  the  following  cases  have  applied  the  general  rule:  Madison  etc.  R.  R. 
Co.  V.  Whiteneck,  8  Ind.  250,  majority  denying  the  retroactive  effect  of  a 
law  providing  a  penalty  for  appealing  in  certain  cases,  and  failing  to  re- 
duce judgment  twenty  per  cent;  Reynolds  v.  Randall,  12  R.  I.  529,  major- 
ity holding  a  law  denying  the  right  to  introduce  evidence  of  use  in  suits 
based  upon  adverse  possession  inoperative  as  to  causes  of  action  existing 
previous  to  its  passage.  In  Lawrence  v.  Miller,  2  N.  Y.  252,  the  court 
raised  but  failed  to  dispose  of  the  question  whether  a  statute  authorizing 
courts  to  order  sales  of  widows'  estates  in  dower,  applied  where  marriage 
and  seizin  of  the  husbands  preceded  the  passage  of  the  statute. 

A  number  of  cases  have  cited  the  principal  case  upon  this  point  in  dis- 
cussion, obiter,  but  in  none  of  them  was  the  rule  given  particular  applica- 
tion: Kring  v.  Missouri,  107  U.  S.  233,  27  L.  Ed.  510,  45  Am.  Rep.  547,  2 
Sup.  Ct.  453,  Lavin  v.  Emigrant  etc.  Bank,  18  Blatchf.  16,  1  Fed.  655,  Ex 
parte  Newman,  9  Cal.  517,  Colorado  Springs  Co.  v.  Cowell,  6  Colo.  79,- 
Comes  V.  Lamson,  16  Conn.  252,  Moultrie  v.  Smiley,  16  Ga.  309,  Williams 
V.  State,  89  Ind.  672,  Joy  v.  Thompson,  1  Doug.  378,  Morgan  v.  Butterfield, 
3  Mich.  624,  State  v.  C.  P.  R.  R.,  21  Nev.  103,  25  Pac.  444,  State  v.  Griffin, 
66  N.  H.  328,  29  Atl.  415,  Heigh  way  v.  Pendleton,  15  Ohio,  755,  Western 
etc.  Society  v.  Philadelphia,  31  Pa.  St.  182,  72  Am.  Dec.  734.  Loncfbine  v. 
Piper,  70  Pa.  St.  380,  and  dissenting  opinion  in  People  v.  Draper,  15  N.  Y. 
563. 

Retrospective  laws.    Note,  10  Am.  Dec.  136, 137. 

Obligation  of  contracts,  when  impaired  by  laws  affecting  remedies. 

Note,  76  Am.  Dec.  298. 
Redemption  law  impairing  obligation  of  contract.    Note,  79  Am.  Dec. 

496. 
Prohibiting  revival  of  judgments  as  impairment  of  obligation  of  con* 

tracts.    Note,  3  Ann.  Cas.  1148. 
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Statutes  of  llmitstlffii  9X9  part  of  zomody  and  any  Im  awdlflad  hj 
ing  time  pre8CTl1>ed  therein  at  will  of  the  legislature. 

This  dictum  of  Chief  Justice  Taney  has  been  followed  in  numerous  citing 
cases  which  establish  the  rule  that  the  period  of  limitation  may  be  short- 
ened, or  an  existing  statute  be  made  to  apply  to  new  causes  of  action,  the 
validity  of  such  acts  of  the  legislature  being  dependent  only  upon  the 
rule  that  a  reasonable  time  must  remain  after  the  passage  of  the  act  in 
which  claims  may  be  enforced.  To  this  effect  are:  Cleveland  Ins.  Co.  v. 
Reed,  1  Biss.  186,  Fed.  Cas.  2889,  State  v.  Jones,  21  Md.  438,  Briscoe  v. 
Anketell,  28  Miss.  371,  61  Am.  Dec.  655,  Stevens  v.  ^t.  Louis  Nat.  Bank, 
43  Mo.  389,  De  Cordova  v.  Galveston,  4  Tex.  474,  476,  480,  and  MeUinger 
V.  City  of  Houston,  68  Tex.  48,  3  S.  W.  254.  The  reasonableness  of  the 
time  remaining  before  the  bar  takes  effect  has  been  recognized  as  the  test 
of  the  validity  of  such  statutes  in  the  following  cases,  in  each  of  which 
the  statute  in  question  was  held  unconstitutional  on  the  ground  that  it 
left  the  creditor  practically  no  time  to  sue  (Johnson  v.  Bend,  Hempat. 
534,  Fed.  Cas.  7374,  Scarborough  v.  Dugan,  10  Cal.  308,  and  Berry  v.  Rans- 
dall,  4  Met.  (Ky.)  294).  Upon  the  same  principle  laws  extending  the 
period  prescribed  in  a  statute  of  limitation  have  ^allowed  to  operate  retro- 
spectively, the  only  limitation  being  that  claims  abready  barred-  could  not 
thereby  be  revived  (Goshom  v.  Alexander,  2  Bond,  163,  Fed.  Cas.  5630,  and 
Grigsby  v.  Peak,  57  Tex.  147).  In  Pitman  v.  Bump,  5  Or.  20,  the  court  re- 
fused to  apply  this  rule,  and  held  that  a  statute  of  limitations  included 
only  causes  of  action  accruing  after  its  passage;  and  Bettman  t.  Cowley, 
19  Wash.  214,  40  L.  B.  A.  819,  53  Pac.  56,  is  to  the  same  effect  in  holding 
that  a  statute  limiting  the  life  of  a  judgment  lien  is  inoperative  as  to  judge- 
ments rendered  previously  (but  see  dissenting  opinion,  p.  222,  53  Pae.  58, 
40  L.  B.  A.  821) ;  Smith  &  Marsh  v.  Northern  Neck  etc.  Fire  Assn.,  112 
Va.  200,  88  L.  B.  A.  (N.  S.)  1016,  70  S.  E.  485,  upholding  act  of  1906  pro- 
viding that  no  provision  in  any  policy  of  insurance  limij;ing  time  in  which. 
suit  may  be  brought  to  less  than  one  year  after  loss  sh'aJl  be  valid. 

State  legislatures  may  direct  that  necessary  implements  of  agriculture,  or 
tools  of  mechanic,  or  articles  of  necessity  in  household  furniture,  shall  not  be 
liable  to  execution  on  judgment. 

Another  statement  in  the  principal  case  which  has  been  widely  quoted 
and  followed  is  that  affirming  the  power  of  the  State  legislatures  to  exempt 
certain  property  from  liability  for  debts  previously  contracted.  The  lan- 
guage clearly  contemplated  the  personal  property  only,  and  the  rule  as 
stated  above  has  been  followed  in  a  number  of  cases  in  holding  that  laws 
exemptii^  personal  property  from  execution,  to  a  reasonable  amount,  may 
operate  retrospectively.  Such  seems  to  be  the  settled  rule  (In  re  Owens, 
6  Biss.  434,  12  Bank.  Reg.  520,  Fed.  Cas.  10,632,  Rockwell  v.  Hubbell,  2 
Doug.  199,  202,  45  Am.  Dec.  247,  248,  260,  Stephenson  v.  Osborne,  41  Miss. 
128,  90  Asa.  Dec.  364,  Morse  v.  Goold,  11  N.  T.  291,  292,  62  AnL  Dec  110, 
111).  An  exemption  of  twenty-five  dollars  of  wages  due  the  head  of  a 
family,  from  garnishment  was^  upon  this  principle^  held  valid  in  Mineral 
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Point  B.  R.  Co.  ▼.  Barron,  83  lU.  367.  The  principle  thus  laid  down  has 
been  approved  in  Folsom  v.  Asper  etc.,  25  Utah,  308,  71  Pac.  318,  holding 
statute  increasing  exemption  allowed  judgment  debtor  does  not  impair  obli- 
gation of  contracts  entered  into  prior  to  its  enactment;  Kirkman  v.  Bird, 
22  Utah,  112,  61  Pac.  340,  holding  statute  exempting  married  man's  earn- 
ings is  operative  as  to  contracts  made  prior  to  its  passage ;  Oshkosh  Water- 
Works  Co.  V.  Oshkosh,  109  Wis.  218,  85  N.  W,  380,  upholding  Oshkosh 
charter  provisions  as  to  presentation  of  claims  against  city. 

Laws  exempting  homesteads  from  execution,  however,  present  a  more 
difficult  question,  and  one  upon  which  the  citing  authorities  are  divided. 
Greater  values  were  necessarily  involved  in  such  exemptions,  and  in  many 
instances  the  withdrawal  of  the  debtor's  homestead  from  the  reach  of  his 
creditors  must  have  left  the  latter  without  any  remedy  whatever.  Never- 
theless, a  number  of  State  cases,  relying  upon  the  language  of  Chief  Jus- 
tice Taney,  have  allowed  such  statutes  to  operate  retrospectively.  In  Kim- 
ball V.  Greig,  47  Ala.  235,  the^court  declared  the  right  of  the  family  to  a 
homestead  to  be  paramount  and  fundamental,  and  that  it  was  the  duty 
of  the  State  to  secure  it  and  protect  it  against  creditors,  and  other  State 
cases  have  ruled  similarly  (Maxey  v.  Loyal,  38  Ga.  538;  Hardeman  v. 
Downer,  39  Ga.  431  (but  see  dissenting  opinion,  p.  462) ;  Helfenstein  v. 
Cave,  3  Iowa,  289 ;  Cusie  v.  Douglas,  3  Kan.  131,  87  Am.  Dec.  462 ;  Grimes 
V.  Bryne,  2  Minn.  95,  98,  99;  Hill  v.  Kessler,  63  N.  C.  440,  442; 
Garrett  v.  Chesshire,  69  N.  C.  403,  12  Am.  Bep.  653;  In  re  Kennedy,  2 
S.  C.  223).  A  similar  law  exempting  a  wife's  inchoate  interest  in 
the  property  of  her  husband  was  held  valid  in  Taylor  v.  Stockwell, 
66  Ind.  512.  The  majority  of  the  later  State  cases,  however,  assert  a 
different  rule,  and  hold  that,  homestead  exemption  laws,  so  far  as  they 
purport  to  affect  obligations  incurred  previous  to  their  passage,  are 
unconstitutional  and  void  (Nelson  v.  McCrary,  60  Ala.  310;  Cohn  v. 
Hoffman,  45  Ark.  385;  Lessley  v.  Phipps,  49  Miss.  800,  801;  Quackenbush 
V.  Danks,  1  Denio,  132 ;  Hannum  v.  Mclnturf ,  6  Baxt.  230,  232 ;  The  Home- 
stead Cases,  22  Gratt.  290,  293,  12  Am.  Rep.  517,  519).  Certainly  since 
the  decision  of  the  Supreme  Court  in  Edwards  v.  Kearzey,  96  U.  S.'  603, 
604,  607,  610,  24  L.  Ed.  797,  798,  799,  800,  the  question  must  be  deemed  to 
be*finally  settled.  There  the  court  criticised  the  principal  case  upon  this 
point  and  condemned  its  language  upon  the  subject  of  exemption  as  dic- 
tum, in  hoFding  that  a  homestead  exemption  law  was  valid  as  to  antece- 
dent obligations.  In  Shields  v.  Mason,  2  S.  C.  234,  the  court,  while  assert- 
ing the  validity  of  the  clause  in  the  State  Constitution  in  its  operation 
upon  prior  debts  generally,  declared  that  it  could  not  defeat  a  mortgage 
on  the  land  executed  previous  to  the  adoption  of  the  Constitution.  A 
statute  exempting  a  wife's  separate  property  from  liability  for  the  debts 
of  her  husband  was  declared  inoperative  to  release  such  property  from 
liability  upon  a  note  executed  by  her  before  the  enactment  of  the  law 
(Deering  v.  Boyle,  8  Kan.  532,  535,  12  Am.  Rep.  487,  488).  And  the  same 
ruling  was  made  in  Smith  v.  Morse,  2  Cal.  548^  552,  as  to  a  statute  ex- 
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empting  city  property  from  execation  on  judgments  previously  recovered 
against  the  city. 

Constitutionality  of  exemption  statutes  relating  to  personal  property. 
Note,  45  Am.  Dec.  251»  252. 

Retroactive    homestead   laws   as   impairing  obligation   of  contracts. 
Note,  87  Am.  Dec.  464,  465. 

At  common  law,  legal  title  to  mortgaged-property  rests  in  mortgagee  upon 
breach  of  conditions  by  mortgagor. 

Approved  in  Mundy  v.  Monroe,  1  Mich.  72,  holding  that  the  right  of  a 

mortgagee  to  maintain  ejectment  upon  breach  of  the  condition   cannot  be 

impaired  by  a  subsequent  law;  Gotten  v.  Blocker,  6  Fla.  9;  dissenting^ 

opinion  in  Kennebec  etc.  R.  R.  Co.  v.  Portland  etc.  R.  R.  Co.,  59  Me.  75, 

both  arguendo. 

1 
Discharge  of  the  mortgage  debt  creates  a  resulting  trust  in  the  mortgagee 

for  the  benefit  of  the  mortgagor. 

Approved  in  Upham  v.  Brooks,  2  Wood.  &  M.  413,  Fed.  Gas.  16,797,  hold- 
ing that  where  A.,  upon  the  sale  of  land  to  B.,  executed  to  him  a  mortgage 
to  secure  him  against  an  encumbrance  in  favor  of  S.,  the  assignment  of 
the  mortgage  to  D.  constituted  the  latter  a  trustee,  bound  to  indemnify  C, 
to  whom  B.  had  conveyed  the  land  with  covenants;  Rogers  v.  Bradford, 
1  Pinn.  434,  arguendo. 

If  mortgage  contain  power  to  sell  upon  breach  of  condition,  subsequent  law 
giving  to  the  mortgagor  twelve  months  in  which  to  redeem  the  property,  and 
prohibiting  sale  for  less  than  two-thirds  of  its  appraised  Value,  so  alters  remedy 
of  the  creditor  as  to  impair  obligation  of  mortgage. 

The  doctrine  thus  laid  down  regarding  laws  extending  the  perigd  for 
redemption,  or  creating  a  right  to  redeem  where  none  had  previously  ex- 
isted, has  never  since  been  disputed  by  a  court  of  competent  authority. 
It  is  approved  in  Bradley  v.  Lightcap,  195  U.  S.  19,  49  L.  Ed.  78,  24  Sup. 
Gt.  748,  holding  void  Illinois  act  of  March  22,  1872,  §  30,  requiring  mas- 
ter's deed  on  foreclosure  sale  must  be  taken  out  within  specified  time  a^er 
Expiration  of  time  for  redemption,  as  applied  to  sale  prior  to  passage  of 
act ;  Welch  v.  Gross,  146  Gal.  633,  106  Am.  St.  Rep.  68,  81  Pac.  233,  hold- 
ing Gode  Giv.  Proc,  §  702,  as  amended  in  1897,  extending  time  of  redemp- 
tion of  realty  from  execution  sale,  does  not  apply  to  judgments  existing 
at  time  of  its  passage;  Green  v.  Thornton,  8  Gal.  App.  165,  96  Pac.  385. 
right  to  redeem  from  deed  intended  as  a  mortgage  was  fixed  by  law  in 
force  at  time  of  its  execution ;  Wilder  v.  Gampbell,  4  Idaho,  698,  43  Pac. 
677,  holding  statute  extending  time  for  redemption  does  not  affect  sales 
under  mortgages  executed  and  recorded  prior  to  its  passage;  Heath  v. 
Hazelip,  159  Ky.  561,  167  S.  W.  908,  action  of  ejectment  by  holders  of  tax 
deed  was  commenced  within  reasonable  time  after  new  statute  took  effect ; 
Gates  V.  Tebbetts,  100  Mo.  App.  696,  76  S.  W.  170,  holding  applying  rule 
under  Neb.  Gode,  §  848^  prohibiting  action  on  notes  for  recovery  of  debt 
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after  forcelosure^  of  mortgage  securing  ^ame;  Bremen  M.  &  M.  Co.  ▼. 
Bremen,  13  N.  M.  120,  121,  79  Pao.  809,'redemption  statute  (Comp.  Law 
1897,  §  3938)  did  not  govern  deed  of  trust  executed  before  its  passage ; 
Oshkosh  Water-Works  Co.  v,  Oshkosh,  109  Wis.  221,  85  N,  W.  381,  uphold- 
ing Oshkosh  charter  provisions  as  to  presentation  of  claims  against  city; 
Evans  v.  Nellis,  101  Fed.  926,  Beeson  v.  Conly,  19  Mich.  Ill,  and  Smith  v. 
Lewis,  2  W.  Va.  52,  all  arguendo. 

The  Alabama  courts  criticised  the  ruling  of  the  principal  case  upon  this 
point  in  Iverson  v.  Shorter,  9  Ala.  715,  and  Bugbee  v.  Howard,  32  Ala. 
715,  717,  and  held  valid  a  law  extending  the  time  for  redemption  of  prop- 
erty sold  under  foreclosure,  but  the  latter  case  was  reversed  upon  appeal 
(Howard  v.  Bugbee,  24  How.  465,  16  L.  Ed.  754).  The  Supreme  Court  of 
Kansas  at  first  followed  the  established  rule  in  Watkins  v.  Glenn,  55  Kan. 
429,  431,  40  Pac.  319,  but  the  reasoning  of  the  dissenting  opinion  in  that 
case,  pp.  436,  441,  443,  449,  40  Pac.  321,  322,  323,  325,  was  followed  in 
Beverly  v.  Bamitz,  55  Kan.  469,  473,  485,  487,  49  Am.  St.  Bep.  260,  263, 
271,  273,  81  L.  R.  A.  75,  80,  81,  42  Pac.  726,  727,  731,  732,  and  the  con- 
trary rule  asserted.  Upon  appeal,  however,  this  decision  was  reversed  in 
Bamitz  v.  Beverly,  163  U.  S.  122,  126,  127,  128,  131,  41  L.  Ed.  98,  99,  100, 
101,  16  Sup.  Ct.  1043,  1045,  1047,  a  comparatively  recent  case  in  which  the 
doctrine  of  Bronson  v.  Kinzie  was  reafiirmed.  The  following  State  cases 
are  in  accord;  Lehman  v.  Moore,  93  Ala.  189,  9  South.  592,  Robards  v. 
Brown,  40  Ark.  426,  Oliver  v.  McClure,  28  Ark.  561,  563,  564,  Allen  v. 
Allen,  95  Cal.  197,  16  L.  B.  A.  662,  30  Pac.  215  (but  see  dissenting  opinion, 
p.  205,  16  L.  R.  A.  655,  30  Pac.  218),  Bixby  v.  Bailey,  11  Kan.  368,  Phin- 
ney  v.  Phinney,  81  Me.  462,  463,  465,  467,  10  Am.  St.  Rep.  270,  271,  272, 
274,  4  L.  R.  A.  851,  862, 17  Atl.  408, 409, 410,  Gorham  v.  Wing,  10  Mich.  498, 
and  Heyward  v.  Judd,  4  Minn.  490,  496,  A  single  State  case  has  criti- 
cised the  rule  in  applying  a  law  extending  the  period  of  redemption  to 
existing  mortgages,  but  its  decisiop  is  entitled  to  little  weight  (State 
ex  rel.  Thomas  Cruse  Sav.  Bank  v.  Gilliam,  18  Mont.  99,  100,  101,  104, 
106,  108,  109,  31  L.  R.  A.  728,  725,  726,  44  Pac.  396,  398,  399).  Upon  the 
same  principle  laws  abolishing  the  right  of  redemption,  or  shortening  the 
period  previously  allowed,  cannot  operate  to  impair  the  rights  of  a  mort- 
gagor under  an  existing  mortgage  (Clark  v.  Reybum,  8  Wall.  322,  19 
L.  Ed.  856,  Singer  Mfg.  Co.  v.  McCollock,  24  Fed.  669,  and  Cargill  v. 
Power,  1  Mich.  371, -372).  A  State  court  in  Tuolumne  Redemption  Co.  v. 
Sedgwick,  15  Cal.  528,  529,  distinguished  the  principal  case  upon  this 
point  in  holding  that  the  right  to  redeem  constituted  no  part  of  the  mort- 
gage contract,  and  could  be  withdrawn  by  the  legislature,  but  this  is  not 
the  sound  rule.  The  Supreme  Court  in  Brine  v.  Hartford  Fire  Ins.  Co., 
96  U.  S.  637,  639,  24  L.  Ed.  862,  held  that  the  right  to  redeem  did  consti- 
tute part  of  a  mortgage  contract,  and  declared  that  the  Federal  courts 
were  bound  to  recognize  the  right  as  given  by  State  statute. 
^Laws  providing  for  a  stay  of  foreclosure  under  mortgages,  or  denying 
the  right  to  sell  under  deeds  of  trust,  are  also  subject  to  the  constitu- 
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tional  prohibition  and  cannot  operate  retrospeetiveiy:  .Fisher  ▼.  Qreen, 
142  111.  93,  31  N.  E.  176,  Fanning  v.  Kerr,  7  Iowa,  462,  Taylor  v.  Steams, 
18  Gratt.  286,  289,  Swinburne  vC  Mills,  17  Wash.  617,  619,  61  Am.  St.  Rep. 
936,  937,  50  Pac.  490,  491  (but  see  dissenting  opinioff-in  Dennis  y.  Moses, 
18  Wash.  600,  40  L.  R.  A.  S16,  52  Pae.  348,  arming  contra).  But  in  Von 
Baumbach  v.  Bade,  9  Wis.  576,  578,  580,  584,  586,  590,  591,  592,  593,  594, 
^95,  76  Am.  Dec.  287,  288,  289,  a  law  allowing  a  defendant  in  foreclosure 
proceedings  six  months  in  which  to  answer  was  held  valid  as  to  existing 
mortgages.  A  law  authorizing  sales  on  credit  cannot  operate  as  to  mori- 
gages  executed  previously  (Tooley  v.  Gridley,  3  Smedes  &  M.  516,  41  Am* 
Dec.  632).  So  also  a  mortgagee,  having  title,  is  entitled  to  ejectment  upon 
breach  of  condition  before  foreclosure,  and  this  right  cannot  be  impaired, 
by  a  subsequent  statute  (Mundy  v.  Monroe,  1  Mich.  75,  76).  And  wlQsre 
a  mortgagee  takes  title  to  the  growing  crops  of  a  mortgagor  or  his  tenant, 
who  leased  with  knowledge  of.  the  mortgage,  a  subsequent  statute  exempt- 
ing the  tenant's  property  is  inoperative,  according  to  Reed  v.  Swan,  133 
Mo.  109,  34  S.  W.  485. 

Statutes  giving  a  right  to  redeem  property  sold  on  execution  are  of  the 
same  nature  and  are  open  to  the  same  constitutional  objection  (People  v. 
San  Francisco,  4  Cal.  139  (but  see  dissenting  opinion,  p.  155) ;  Scobey  v. 
Gibson,  17  Ind.  578, 79  Am.  Dec.  492;  Danks  v.  Quackenbush,  1 N.  Y.  132, 134, 
139;  Hepburn  v.  Kerr,  9  Humph.  728,  729,  51  Am.  Dec.  686,  687;  Collins 
V.  Collins,  79  Ky.  91,  93,  94) ;  as  also  are  statutes  giving  a  similar  right 
in  cases  of  sales  to  satisfy  municipal  claims  (Hull  v.  State  ex  rel.,  29  Fla. . 
88,  96,  80  Am.  St.  Rep.  98,  103,  16  L.  R.  A.  809,  311,  11  South.  98,.  100, 
and  Gault's  Appeal,  33  Pa.  St.  101).  The  dissenting  opinion  in  Scobey  v. 
Gibson,  17  Ind.  578,  79  Am.  Dec.  492,  argued  against  the  application  of 
the  rule  in  cases  of  execution  sales  on  the  ground  that  such  laws  consti- 
tuted a  part  of  the  remedy.  Acts  depriving  purchasers  at  execution  sales 
of  the  right  to  the  rents  and  profits  of  land  during  the  redemption  period 
have  been  denied  retroactive  effect  (Greenfield  v.  Dorris,  1  Sneed,  550; 
Travelers'  Ins.  Co.  v.  Brouse,  83  Ind.  66) ;  but  in  Davis  v.  Rupe,  114  Ind. 
594,  17  N.  E.  166,  such  a  law  was  held  to  apply  where  the  sale  was  made 
after  the  passage  of  the  law,  although  the  contract  upon  which  it  was 
based  was  made  previously.  In  Martin  v.  Somerville  Co.,  3  Wall.  Jr.  214, 
Fed.  Cas.  9165,  it  was  held  that  an  act  providing  for  the  sale  of  property 
free  from  liens  to  satisfy  creditors  according  to  their  priorities  impaired 
the  contract  between  mortgagor  and  mortgagee.  The  dissenting  opinion  in 
Merritt  v.  Gibson,  129  Ind.  178,  27  N.  E.  144,  argued  against  giving  such 
effect  to  an  act  providing  for  the  appointment  of  a  receiver  to  receive 
rents  during  the  redemption  period  allowed  under  a  mortgi^e,  such  rent 
to  be  paid  to  the  debtor  in  case  he  redeems.  In  International  etc.  Assn.  v. 
Hardy,  86  Tex.  614,  616,  40  Am.  St.  Rep.  873,  876,  24  L.  R.  A.  285,  286, 
26  S.  W.  499,  500,  a  law  prescribing  the  time  and  place  of  sales 
under  deeds  of  trust  was  held  to  be  a  part  of  contracts  executed  under 
it,   and   as   to   such   contracts   was   held    not   subject   to   repeal;   Block 
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▼.  Gurolly  M  Kd.  258,  eites  the  principal  case  approvingly  upon  this  point 
in  general  discussion,  but  without  particular  application  of  the  rule. 

In  determining  the  validity  of  valuation  or  appraisement  laws  the  courts 
have  frequently  invoked  the  aid  of  the  principal  case.  A  Michigan  law 
similar  to  the  law  involved  in  Bronson  v.  Eanzie,  requiring  a  valuation  of 
mortgaged  premises  and  prohibiting  sales  at  less  than  two-thirds  of  that 
valuation  was  declared  inoperative  as  to  prior  mortgages  in  Benedict  v. 
Thompson,  Walk.  Ch.  447,  and  Willard  v.  Longstreet,  2  Doug.  176.  And 
the  same  ruling  has  been  made  in  other  cases  as  to  laws  prohibiting  sales 
of  property  on  execution  for  less  than  a  certain  percentage  of  its  assessed 
value  (MeCracken  v.  Hayward,  2  How.  613,  614, 11  L.  Ed.  399,  400,  Gantly 
V.  Ewing,  3  How.  717,  11  L.  Ed.  798,  and  Rosier  v.  Hale,  10  Iowa,  485, 
77  A^*  Dec.  129);  but  apparently  upon  a  misconception  of  the  rule  as 
stated  in  the  principal  case,  the  opposite  effect  was  given  to  suck  a  law 
in  United  States  v.  Conway,  Hempst.  314,  Fed.  Cas.  14,849,  and  again  in 
Chadwick  v.  Moore,  8  Watts  &  S.  50,  51,  42  Am.  Dec.  268,  270.  Follow- 
ing this  rule,  the  valuation  law  in  force  at  the  time  the  contract  is  made 
governs  in  execution  sales  and  sales  made  under  a  later  law  may  be 
avoided  (Sheets  v.  Peabody,  7  Blackf.  614,  43  Am.  Dec.  108,  Franklin  v. 
Thurston,  8  Blackf.  161,  and  Burton  v.  Emerson,  4  G.  Greene,  395) ;  ac- 
cordingly a  judgment  upon  such  a  contract  was  held  in  Crane  v.  Hardy, 
1  Mich.  62,  not  to  be  a  new  contract  which  will  give  the  latter  law  operation. 
See  also  the  dissenting  opinion  in  Pickens  v.  Marlow,  2  Smedes  &  M.  438. 
In  Sprott  V.  Reid,  3  G.  Greene,  496,  56  Am.  Dec.  555,  however,  a  judgment 
was  held  not  to  be  a  contract,  and  although  recovered  prior  to  the  enact- 
ment of  a  valuation  law,  a  sale  on  an  execution  taken  out  after  the  passage 
of  the  law  was  governed  by  its  provisions. 

The  principal  case  was  distinguished  upon  this  point  in  Hooker  v.  Burr, 
194  U.  S.  422,  425,  426,  48  L.  Ed.  1051,  1052,  24  Sup.  Ct.  706,  upholding 
Cal.  Code  Civ.  Proc.,  §  702,  as  amended  in  1895,  changing  time  for  redemp- 
tion and  rate  of  interest  payable  in  order  to  redeem,  as  applied  to  pur- 
chaser at  foreclosure  after  amendment;  Hefferlin  v.  Sinsinderfer,  2  Kan. 
403,  85  Am.  Dec.  593,  holding  that  a  contract  made  in  Missouri  could  not 
have  been  made  with  reference  to  the  laws  of  Kansas,  and  a  valuation  law 
of  the  latter  State,  passed  subsequently  to  the  execution  of  the  contract, 
operated,  as  part  of  the  lex  fori,  in  a  suit  to  enforce  the  contract  there. 

Constitutionality  of  statutes  purporting  to  give  debtors  time  within 
which  to  redeem  froin  execution  or  foreclosure  sales  where  no  pre- 
vious right  of  redemption  existed.    Note,  54  Am.  St.  Rep.  811. 

Validity  of  statute  extending  or  lessening  exemption  from  execution. 
Note,  Ann.  Oas.  1912B,  259. 

Constitutionality  of  act  extending  time  for  redemption.  Note,  2  Ann. 
Gas.  801. 

Validity  as  to  pre-existing  mortgages  of  statutes  extending  right  to 
redeem.    Note,  31  L.  R.  A.  722. 
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Laws  in  force  at  the  time  and  place  of  ezecntiitg  fMhrixact  enter  into 
and  become  a  part  of  the  contract. 

Approved  in  Knhn  v.  Fairmont  Coal  Co.,  215  U.  S.  369,  54  L.  Ed.  238, 
30  Sup.  Ct.  140,  decision  of  State  coort  that  grantor  in  deed  conveying 
coal  under  tract  of  land  cannot  sne  for  damages  in  tort,  is  not  binding  on 
Federal  court  in  similar  action  on  deed  executed  before  such  decision  was 
handed  down ;  Childs  v.  Ferguson,  181  Fed.  796,  797,  104  C.  C.  A.^  305, 
law  of  Nebraska  when  certain  mortgages  were  made,  that  after  death  of 
a  party  decree,  sale  and  confirmation  were  not  open  to  collateral  attack^ 
became  a  part  of  the  contract;  Stoeckle  v.  Lewis,  8  Del.  Ch.  171,  38  AtL 
1065,  discussing  rule  in  action  against  sureties  on  defaulting  tax  col- 
lector's bond;  Hile  v.  Troupe,  77  Neb.  202,  109  N.  W.  219,  applying  rule 
to  assignee  of  lessee  of  school  lands  under  lease  executed  under  act  of 
Februaiy  24,  1883  (Laws  1883,  p.  302,  c.  74),  who  was  delinquent  in  pay- 
ments reserved  in  instrument;  Galey  v.  Guffey,  248  Pa.  529,  94  Atl.  240, 
where  parties  to  mortgage  agreed  on  the  remedy,  the  remedy  being  part 
of  the  contract  could  not  be  affected  by  subsequent  statute;  in  Von  Hoff- 
man V.  City  of  Quincy,  4  Wall.  650,  18  L..£d.  408,  a  law  authorizing  taxa- 
tion for  the  purpose  of  redeeming  municipal  bonds  was  held  to  enter  into 
the  obligation  of  bonds  issued  under  it.  Contracts  made  after  the  enact- 
ment of  a  State  insolvent  law  are  subject  to  its  operation  (Cook  v.  Moffat,. 
6  How.  315,  12  L.  Ed.  169,  and  Towne  v.  Smith,  1  Wood.  &  M.  132,  Fed. 
Cas.  14,115).  And  the  charter  granted  to  a  toll-bridge  corporation,  after 
the  passage  of  a  law  providing  for  the  condemnation  of  property  for 
public  use,  is  subject  to  such  law,  and  the  bridge  may  be  taken  and  laid 
out  as  part  of  a  public  highway  (West  River  Bridge  v.  Dix,  6  How.  ^540, 
12  L.  Ed.  648).  Subsisting  laws  govern  the  rights  of  parties  under  liens 
(Ashbrook  v.  Steamer  Golden  Gate,  Newb.  300,  308,  Fed.  Cas.  574) ;  under 
mortgages  (Doe  v.  Heath,  7  Blackf.  157,  and  Kennebec  etc.  R.  R.  Co.  v. 
Portland  etc.  R.  R.  Co.,  59  Me.  40;  and  see  dissenting  opinion,  72,  78); 
and  a  person  taking  a  deed  of  trust  from  husband  and  wife  does  so  under 
an  existing  law  providing  that,  should  the  husband  die  before  the  exe- 
cution of  the  trust,  his  remedy  is  in  the  probate  court  and  not  through 
acts  of  the  trustee  (Smith  v.  Elliott,  39  Tex.  211).  The  liability  of  sureties 
upon  a  penal  bond  is  fixed  by  the  law  in  force  when  the  bond  is  executed 
(Williams  v.  McDaniel,  77  Ga.  6).  The  dissenting  opinion  in  Hutchins  v. 
Hanna,  8  Ind.  543,  544,  cites  the  principal  case  upon  the  point  that  the 
lex  loci  contractus  governs  as  to  the  validity  of  a  contract;  Bowen  v. 
Blount,  48  Ala.  674,  arguendo. 

Sale  under  power  in  mortgage  will  be  set  aside  if  reasonable  notice  was 
not  given,  or  if  proceedings  were,  in  any  respect,  contrary  to  equity  and  Justice. 
Cited  in  Lackett  v.  Rumbaugh,  45  Fed.  36,  setting  aside  sale  made  in 
fraud  of  the  rights  of  other  creditors;  Longw'orth  v.  Butler,  3  Gilm.  39^ 
ruling  similarly  where  fraud  prevented  competition  in  bidding  at  fore- 
closure sale. 
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Miscellaneous.  Cited  in  United  States  v.  Three  Tons  of  Coal,  6  Biss. 
404,  Fed.  Cas.  16,515,  to  point  that  it  is  the  duty  of  the  courts  to  scruti- 
nize closely,  acts  operating  upon  constitutional  rights;  dissenting  opinion 
in  Ex  parte  Christy,  3  How.  328,  329,  330,  11  L.  Ed.  620,  arguing  that  Fed- 
eral courts  have  no  jurisdiction  to  determine  the  validity  of  a  mortgage 
alleged  to  exist  on  the  property  of  a  bankrupt ;  dissenting  opinion  in  Munn 
V.  Illinois,  94  U.  S.  143,  24  L.  Ed.  90,  to  point  that  constitutional  provi- 
sions designed  to  protect  property  rights  should  be  liberally  construed; 
Doe  v.  Eslava,  9  How.  447,  13  L.  Ed.  210,  and  In  re  Stuyvesant  Bank^  12 
Blatchf.  193, 10  Bank.  Reg.  409^  Fed.  Cas.  13^,583,  erroneously. 


^ 


NOTES 

ONTHB 


UNITED  STATES  REPORTS. 


n  HOWARD. 


2  How.  »-29,  11  Xi.  Bd.  169,  McNUTT  ▼.  BUOID. 

jQiiMUction  of  Federal  courts  attachee  wliere  real  controvenj  ia  betweea 
dtlaens  of  different  States^  but  plaintiffs  are  compelled  to  sne  In  name  of 
pnbUc  officer  of  same  State  as  defendant,  who  has  no  Interest  in  or  control 
OTer  the  suit. 

Approved  in  Howard  v.  United  States,  184  U.  S.  681,  46  L.  Ed.  757, 
22  Sup.  Ct.  546,  holding  Federal  conrt  has  jurisdiction  of  suit  on  Circuit 
Court  clerk's  bond  independent  of  citizenship;  Atchison  eter  Ry.  Co.  v. 
Phillips,  176  Fed.  666,  100  C.  C.  A.  215,  in  action  for  wrongful  death  of 
husband,  joinder  of  husband^s  parents  as  defendants,  who  were  formal 
parties  without  interest,  did  not  deprive  Circuit  Court  of  jurisdiction, 
though  they  were  citizens  of  same  State  as  plaintiff;  Taylor  v.  Yfeir,  171 
Fed.  639,  96  C.  C.  A.  438,  citizenship  of  president  of  joint-stock  associa- 
tion is  unavailable  to  confer  jurisdiction  on  Federal  court  where  associa- 
tion is  real  party  to  controversy  and  president  is  merely  nominal  party; 
Slater  Trust  Co.  v.  Randolph-Macon  Coal  Co.,  166  Fed.  178,  in  equity  suit 
by  bondholders  of  corporation  against  directors  to  compel  them  to  make 
good  false  representations  in  mortgage,  corporation  is  not  indispensable 
party,  and  its  failure  to  appear  will  not  oust  jurisdiction;  Kuchler  v. 
Greene,  163  Fed.  98,  where  joinder  of  corporation  of  territory,  proper  but 
not  indispensable  party,  would  oust  jurisdiction,  suit  may  proceed  with- 
out it;  United  States  v.  Barrett,  135  Fed.  193,  194,  action  on  bond  of 
contractor  for  government  work  brought  under  28  Stat.  278,  c.  280,  in 
name  of  United  States,  is  not  within  Federal  jurisdiction  unless  requisite 
citizenship  and  amount  in  controversy  shown;  United  States  v.  Church- 
yard, 132  Fed.  83,  Federal  court  has  jurisdiction  over  suit  by  United  States 
on  bond  of  contractor  given  pursuant  to  28  Stat.  278,  c.  280,  §  1,  irre- 
spective of  citizenship  of  parties  or  amount  in  controversy;  United  States 
V.  Henderlong,  102  Fed.  5,  holding  Circuit  Court  has  no  jurisdiction  of 
action  in  name  of  United  States  to  recover  on  contractor's  bond,  furnished 
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in  constructing  public  building,  where  amount  involved  is  less  than  two 
thousand  dollars;  Smith  ▼.  Packard,  98  Fed.  797,  holding  Illinois  statute 
giving  attaching  plaintiff  right  to  sue  on  forthcoming  bond  does  not 
make  him  an  assignee  within  judiciary  act;-  Hickman  v.  Missouri,  K.  etc. 
T.  Ry.  Co.,  151  Mo.  656,  52  S.  W.  354,  holding  under  Rev.  Stats.,  §  2653,  ^ 
relating  to  penalties  for  excessive  railroad  rates,  real  party  is  the  State 
and  suit  is  not  removable;  Sheltman  v.  Taylor's  Com.,  116  Va.  764,  82 
S.  E.  699,  where  nonresident  appointed  as  committee  of  insane  pei^on, 
bill  in  equity  in  nature  of  foreign  attachment  was  maintainable,  since 
residence  of  committee,  not  of  lunatic,  governed;  Huff  v.  Hutchinson,  14 
How.  587,  14  L.  Ed.  553,  applying  principle  to  a  suit  by  a  marshal  on  a 
bond  given  to  release  an  attachment  for  the  benefit  of  citizens  of  another 
State  against  citizens  of  same  State  as  marshal;  dissenting  opinion  in 
Florida  v.  Georgia,  17  How.  499,  15  L.  Ed.  196,  majority  holding  that  in 
a  suit  between  States  as  to  a  boundary  line  the  United  States  would  not, 
by  reason  of  the  attorney  general  appearing  and  offering  proofs,  become 
a  party;  Walden  v.  Skinner,  101  U.  S.  589,  25  L.  Ed.  968,  holding  Federal 
courts  have  jurisdiction  where  executors,  citizens  of  same  State  as  plain- 
tiff, are  joined  as  nominal  parties  defendant;  Maryland  v.  Baldwin,  112 
U.  S.  491,  28  L.  Ed.  823,  5  Sup.  Ct.  279,  holding  an  action  in  name  of 
State  on  administrator's  bond  for  benefit  of  citizen  of  another  State,  prop- 
erly removed  to  Federal  court;  United  States  v.  Beebe,  127  U.  S.  346, 
32  L.  Ed.  124,  8  Sup.  Ct.  1087,  holding  a  suit  by  the  attorney  general 
on  behalf  of  the  United  States  to  cancel  land  patents,  when  the  real  remedy 
sought  is  the  enforcement  of  a  private  righy  for  the  benefit  of  a  private 
party,  is  subject  to  equity  jurisdiction  of  Federal  courts;  Stewart  v.  Balti- 
more &  0.  R.  R.  Co.,  168  U.  S.  449,  42  L.  Ed.  539,  18  Sup.  Ct.  106,  holding 
an  action  for  damages  for  negligence,  resulting  in  death,  may  be  maintain- 
able in  District  of  Columbia  where  the  injury  was  done  in  another  State, 
and  in  Federal  courts  whether  the  action  is  in  name  of  the  State  or^he 
administrator;  Foss  v.  First  Nat.  Bank,  1  MoCrary,  477,  3  Fed.  187,  holding 
joinder  of  merely  nominal  or  formal  parties  has  no  effect  on  jurisdiction; 
but  trustees  and  executors  are  real  prosecutors  of  their  suits;  Goodnow 
V.  Litchfield,  4  McCrary,  216,  47  Fed.  753,  holding  jurisdiction  of  Federal 
court  cannot  be  defeated  by  one  who  has  incurred  liability  under  a  con- 
tract assigning  the  contract  to  a  citizen  of  same  State  as  plaintiff;  Goshorn 
V.  Alexander,  2  Bond,  162,  Fed.  Cas.  5630,  holding  Federal  courts  take 
cognizance  of  cases  to  enforce  remedies  given  by  a  State  statute,  where 
plaintiff  is  citizen  of  another  State;  United  States  v.  Davidson,  1  Biss. 
435,  Fed.  Cas.  14,921,  in  a  suit  on  a  marshal's  bond  the  United  States  is 
a  formal,  not  the  real,  party;  Ai-kansas  v.  Ball,  Hempst.  545,  546,  Fed. 
Cas.  530,  holding  an  action  on  an  administration  bond  is  properly  brought 
in  name  of  the  State  Governor  to  whom  the  bond  is  given;  Heckscher  v. 
Binney,  3  Wood.  &  M.  338,  Fed.  Cas.  6316,  holding  a  corporation  of  another 
State  can,  as  indorsee,  sue  a  citizen  on  a  note  given  to  its  agents  in  same 
State  as  defendant;  Patterson  y.  Mater,  26  Fed.  32,  holding  parties  bene- 
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ficially  interested  may  sue  on  a  national  bond  given  to  United  States 
marshal  in  Federal  courts  with,  and  probably  without  an  assignment; 
Dimmoek  v.  Doolittle,  29  Fed.  545,  as  illustration  of  a  suit  on  an  official 
bond,  and  distinguishing  between  such  suits  and  one  brought  for  the  use 
of  an  equitable  owner  of  a  non-negotiable  contract,  where  jurisdiction 
depends  on  citizenship  of  the  party  to  the  contract;  Wade  v.  Wortsman, 
29  Fed.  757,  in  an  action  by  a  marshal  on  a  forthcoming  bond  after  claim, 
he  is  a  formal  party,  and  his  residence  in  same  State  as  defendant  will 
not  defeat  the  jurisdiction;  Ferguson  v.  Ross,  38  Fed.  163,  8  L.  R.  A.  324, 
holding  an  action  under  laws  of  New  York,  in  name  of  shore  inspector, 
to  recover  penalties,  was  not  removable  into  Federal  court;  State  v. 
Bowles  Milling  Co.,  80  Fed.  161,  holding  that  in  a  suit  by  an  individual 
on  an  attachment  bond  made  payable  by  law  to  the  State,  the  State  is 
only  a  nominal  party  without  interest,  and  the  Federal  courts  have  juris- 
diction; Robb  V.  Parker,  3  S.  C.  70,  showing  the  reason  for  the  rule  was 
because,  by  positive  law,  the  real  parties  could  not  use  their  own  names 
as  suitors. 

Distinguished  in  United  States  Fidelity  etc.  Co.  v.  United  States,  204 
U.  S.  354,  61  L.  Ed.  518,  27  Sup.  Ct.  381,  under  Federal  statute  in  suits 
brought  iii  name  of  United  States  for  benefit  of  materialmen  and  laborers 
on  bonds,  United  States  is  real  litigant,  not  mere  nominal  party,  and 
Circuit  Court  has  jurisdiction  without  regard  to  amount ;  Cincinnati,  H.  & 
D.  R.  R.  Co.  V.  Thiebaud,  114  Fed.  922,  upholding  jurisdiction  over  action 
by  administrator  for  wrongful  death;  Susquehanna  etc.  R.  R.  &  Coal  Co. 
V.  Blatchford,  11  Wall.  176,  177,  20  L.  Ed.  181,  as  not  applying  to  a  fore- 
closure suit  by  mortgagee,  trustees  holding  the  mortgagees  were  the  real 
prosecutors;  Knapp  v.  Troy  etc.  R.  R.  Co.,  20  Wall.  123,  22  L.  Ed.  331, 
to  same  effect;  New  Orleans  v.  Gaines'  AdmlB.,  138  U.  S.  607,  84  L.  Ed.  110^ 
11  Sup.  Ct.  431,  discussing  difference  between  suits  by  subrogated  creditor 
and  suits  by  States  or  other  nominal  party;  Harper  v.  Norfolk  &  W.  R. 
Co.,  36  Fed.  103,  104,  holding  that  rule  did  not  ajpply  to  a  suit  by  an 
administrator  to  recover  damages  for  causing  death  of  his  intestate,  where 
the  law  compelled  him  to  sue  in  his  own  name;  Reinaeh  v.  Atlantic  &  G. 
W.  R.  Co.,  58  Fed.  37,  holding  Federal  courts  had  jurisdiction  of  suit  by 
an  alien  bondholder  where  the  defendant  trustee  and  some  of  the  other 
defendants  were  of  same  State ;  Shipp  v.  Williams,  62  Fed.  6,  22  U.  S.  App. 
380,  holding  Federal  court  had  no  jurisdiction  of  a  suit  hy  the  beneficiary 
under  a  trust  deed  against  the  debtor  and  trustee,  where  trustee  and  debtor 
were  of  same  State;  Vimont  v.  Chicago  &  N.  W.  R.  R.  Co.,  64  Iowa,  517, 
518,  524,  17  N.  W.  32,  33,  21  N.  W.  12,  holding,  where  a  trustee  is  plain- 
tiff, the  citizenship  of  the  beneficiary  is  not  considered. 

The  maximi  "Nullum  tempus  occurrit  regi."    Note,  101  Am.  St.  Bep. 
171. 
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Aaaigntn  eaimot  fu«  In  Federal  conrti  when  their  assignor  could  not. 

Distingaished  in  Robb  y.  Parker,  3  S.  C.  70,  ai^oing  that  the  raling 
was  because  by  positive  law  the  real  parties  could  not  use  their  own 
names,  but  were  oblige^  to  sue  in  that  of  a  public  officer. 

Executors  or  administrators  may  sue  in  Federal  courts  citisen  of  different 
State,  although  testator  or  intestate  was  of  same  State  as  defendant. 

Cited  in  Rice  ▼.  Houston,  13  Wall.  67,  20  L.  Ed.  484,  holding  that  an 
administrator  removing  to,  and  becoming  a  citizen  of  another  State,  may 
sue  citizen  of  former  State  in  Federal  court;  Geyer  v.  Life  Ins.  Co.,  50 
N.  H.  233,  234,  9  Am.  Rep.  187,  188,  executor  cannot  remove  into  Federal 
court  a  suit  on  a  policy,  where  defendant  is  of  same  State,  although 
deceased  was  of  different  State;  Miller  v.  Sunde,  1  N.  D.  4,  44  N.  W.  302, 
holding  the  citizenship  of  an  executor,  irrespective  of  that  of  the  bene- 
ficiaries, determines  the  jurisdiction. 

State  process  law  cannot,  by  its  own  force,  apply  to  persons  committed  on 
execution  from  Federal  courts,  unless  law  is  adopted  by  Oongress,  or  by  some 
rule  lawfully  made  by  courts. 

Cited  in  the  Matter  of  Freeman,  2  Curt.  494,  Fed.  Cas.  5083,  holding 
act  of  Congress  of  January  14,  1841,  did  not  adopt  subsequent  State  laws 
imposing  restrictions  on  imprisonment  for  debt;  Stroheim  ▼.  Deimel,  77 
Fed.  810,  46  U.  S.  App.  639,  holding  that  Rev.  Stats.  U.  S.,  §  900,  does 
not  adopt  State  laws  as  applicable  to  judgments  of  Federal  courts  in 
actions  for  torts;  In  re  Brinkman,  7  N.  B.  R.  426,  4  Fed.  Cas.  147,  holding 
that  States  have  no  right,  through  their  judicial  tribunals,  to  act  in  any 
matter  relating  to  bankruptcy. 

State  process  law  authorizing  discharge  of  prisoner  in  default  of  payment 
of  his  prison  dues  by  plaintiff,  on  whose  attachment  he  was  taken,  is  municipal 
regulation  applicable  only  to  persons  committed  under  State  and  not  Federal 
process. 

Approved  in  Johnson  v.  Crawford,  154  Fed.  768,  where  judgment  debtor 
was  arrested  on  writ  from  Federal  court,  proceedings  to  secure  release 
other  than  by  petition  in  l)ankruptcy  must  be  before  United  States  com- 
missioner. 

Cited  in  Stroheim  v.  Deimel,  77  Fed.  805,  806,  46  U.  S.  App.  639,  hold- 
ing that  statute  of  Illinois  relating  to  dischai^  of  debtors  did  not  apply 
to  prisoners  held  under  process  from  Federal  courts. 

Distinguished  in  Stroheim  v.  Deimel,  73  Fed.  437,  holding  that  pro^ 
vision  in  Illinois  statute  for  dischai^e  of  an  attached  debtor  on  failure 
to  pay  his  board  in  advance  was  a  restriction  on  imprisonment  for  debt. 

Federal  process  acts  of  1789,  1792  and  1828,  adopted  such  State  laws  pse- 
scrihing  modes  of  process  and  procedure  in  suits  at  common  law  as  are  not  in 
conflict  with  Federal  laws,  and  which  can  be  executed  by  Federal  courts. 
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Approved  in  In  re  Attachment  of  Spencer,  McAr.  &  M.  (D.  C.)  453, 
subpoena  issued  from  Supreme  court  of  District  of  Columbia,  directed  to 
marshal  of  Southern  District  of  New  York,  must  be  served  in  conformity 
with  Federal  law;  United  States  v.  National  Lead  Co.,  75  Fed,  96,  holding 
that  when  Congress  had  legislated  on  a  matter  of  practice  in  Federal 
eourts,  that  became  the  supreme  guide,  to  the  exclusion  of  State  .code. 

Miscellaneous.  Cited  in  L.  Bucki  &  Son  Lumber  Co.  v.  Atlantic  Lumber 
Co.,  116  Fed.  5,  reciting  history  of  the  litigation;  Leggett  v.  Humphreys,^ 
21  How.  74,  16  L.  Ed.  53,  being  a  further  proceeding  in  the  principal  case 
not  involving  any  point  then  decided;  Ex  parte  Hill,  38  Ala.  438,  holding 
that  a  United  States  marshal  could  be  sued  in  State  courts  for  seizing 
property  illegally ;  Ex  parte  Hill,  38  Ala.  462,  as  authority  for  proposition 
that  if  United  States  marsHal  seizes  goods  claimed  by  a  third  party. 
State  courts  have  jurisdiction  to  try  title;  City  of  OpeUka  v.  Daniel,  59 
Ala.  215,  as  recognizing  rule  that  when  matters  within  jurisdiction  of  both 
Federal  and  State  courts  had  been  subjected  to  control  of  one,  there 
should  not  be  any  unnecessary  interference  therewith  by  the  other;  Wright 
V.  Marsh,  2  G.  Greene,  103,  citing  dissenting  opinion  as  to  limited  juris- 
diction of  Circuit  Court,  holding  it  had  no  bearing  on  territorial  District 

Courts. 

« 
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Process  act  of  1825  adopted  BCtssissliipi  statute  authorizing  Judgment  by 
motloii  against  aherlfl  for  falling  to  pay  oyer  moneys  collected  on  execution  and 
applied  it  as  mode  of  proceeding  against  marshal  in  United  States  courts,  in 
addition  to  remedies  by  proceeding  on  his  bond  and  attachment;  but  did  not 
adopt  that  portion  of  act  which  inilicted  penalty,  courts  of  the  United  States 
having  no  power  to  execute  penal  laws  of  individual  States. 

Approved  in  Qwin  v.  Barton,  6  How.  10,  12  L.  Ed.  322,  reversing  a  judg- 
ment recovered  against  marshal  and  his  bondsmen  for  moneys  received 
under  a  writ  of  venditioni  exponas;  Feibelman  v.  Packard,  109  U.  S.  424, 
27  L.  Ed.  985,  3  Sup.  Ct.  290,  holding  a  suit  on  the  official  bond  of  a  United 
States  marshal  for  wrongful  seizure  was  removable  into  Federal  court; 
Huntington  v.  Attrill,  146  U.  S.  673,  86  L.  Ed.  1129,  USD,  13  Sup.  Ct.  230, 
holding  Federal  courts  cannot  entertain  a  suit  in  behalf  of  a  State  to  re- 
cover a  penalty  imposed  for  violation  of  a  State  law;  In  the  Matter 
of  Freeman,  2  Curt.  497,  1  Fed.  Cas.  5083,  holding  the  act  of  Congress  of 
1841  did  not  adopt  subsequent  State  laws  imposing  restrictions  and  con- 
ditions on  imprisonment  for  debt;  Lowry  v.  Story,  31  Fed.  770,  holding 
Federal  court  could  not  enforce  against  a  marshal  a  penalty  imposed  under 
statute  of  North  Carolina,  on  a  sheriff  for  neglect  of  duty ;  Gordon  v.  Third 
Nat.  Bank,  56  Fed.  796,  13  U.  S.  App.  554,  holding  that  under  Rev.  Stats. 
U.  S.,  §  914,  and  §  3661,  Code  Ala.,  summary  judgment  on  motion  may  be 
entered  against  sureties  on  a  sux>ersedeas  bond;  State  v.  Williams,  72 
Miss.  993,  18  South.  486,  holdii^  that  under  Rev.  Stats.  U.  S.,  §  788^  and 
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§  1027,  Code  Miss.  1892,  ft  deputy  United  States  marshal  had  same  right 
to  cany  a  concealed  weapon  when  executing  a  criminal  process  in  the  State 
as  State  officers  and  their  deputies. 

Distinguished  in  Leak  Glove  Mfg.  Co.  v.  Needles,  69  Fed.  70,  71^  32  U.  S. 
App.  461,  holding  the  rule  as  to  nonenforcement  of  penalties  did  not  apply 
when  the  State  law  had  in  terms  been  adopted  by  Congress  for  a  territory. 

Motion  under  State  law  to  compel  sheriff  to  pay  over  money  collected  on 
execution  is  not  new  suit,  but  an  incident  of  suit  in  which  execution  was  issued; 
therefore  no  question  of  Jurisdiction  on  ground  of  diverse  dtizensliip  can  be 
raised  in  similar  proceeding  against  United  States  marshal. 

Approved  in  First  National  Bank  v.  TumbuU,  16  Wall.  195,  21  L.  Ed. 
297,  holding  a  proceeding  under  laws  of  Virginia  to  try  title  to  property 
seized  by  sheriff  was  not  removable  into  Federal  couii;  Arnold  v.  Frost, 
9  Ben.  268,  Fed.  Cas.  558,  holding  Federal  court  had  jurisdiction  of  a  suit 
on  an  appeal  bond;  Merryfield  v.  Jones,  2  Curt.  307,  Fed.  Cas.  9486,  hold- 
ing a  court  of  equity  cannot  order  complainant  and  his  sureties  on  an 
injunction  bond  to  pay  damages — ^resort  must  be  had  to  an  action  on  the 
bond;  Pullman's  Palace  Car  Co.  v.  Washburn,  66  Fed.  793,  holding  pro- 
ceedings to  sci.  fa.  against  an  indorser  of  a  writ  to  enforce  a  liability  for 
costs  under  law  of  Massachusetts  is  not  an  original  but  an  ancillary -pro- 
ceeding of  which  Federal  courts  have  jurisdiction  without  regard  to  citi- 
zenship ;  In  re  Sabin,  18  N.  B.  R.  159,  21  Fed.  Cas.  123,  holding  the  District 
Court  has  jurisdiction  of  a  controversy  as  to  ownership  of  a  fund  under 
the  control  of  an  assignee  in  bankruptcy  without  regard  to  the  residence 
of  the  parties  in  interest. 

Distinguished  in  WetmoreV.  Rice,  1  Biss.  240,  Fed.  Cas.  17,468,  as  not 
having  involved  the  question  whether  suit  on  the  bond  could  have  been 
sustained  as  an  independent  action  by  parties  outside  the  suit;  Williams 
V.  Miller,  2  Lea,  418,  holding  the  rule  did  not  apply  where  the  officer  was 
prevented  from  obtaining  the  money  by  the  outbreak  of  the  war. 

Offense  against  State  law  can  only  be  punished  in  State  courts;  Federal 
courts  have  no  power  to  execute  penal  laws  of  the  individual  States. 

Cited  in  Curtis  v.  Feste,  6  Fed.  Cas.  1004,  ^holding  the  remedy  given  to 
creditors  in  case  of  fraudulent  debtors  by  Louisiana  statute  could  not  be 
enforced  in  Federal  courts. 

Under  Federal  Gonstitution  gold  and  silver  coin  alone  are  legal  tender; 
but  if  a  creditor  receives  bank  notes  in  payment  of  debt,  debtor  is  dlschaiged. 

Approved  in  Shackleford  v.  Cunningham,  41  Ala.  206,  holding*  a  decree 
against  a  guardian  on  final  settlement  of  accounts  can  only  be  satisfied 
in  constitutional  currency;  Alcardi  v.  Robbins,  41  Ala.  547,  94  Am.  Dec. 
616  (overruling  Haynes  v.  Wheat,  9  Ala.  239),  holding  the  clerk  of  the 
court  can  only  receive  as  payment  of  a  judgment  money  such  as  the  plain- 
tiff is  bound  to  accept ;  Baltimore  etc.  R.  R.  Co.  v.  State,  36  Md.  540,  551, 
discussing  effect  of  legal  tender  acts  on  existing  contracts;   dissenting 
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opinion  in  Legal  Tender  Cases,  12  Wall.  586,  618,  619,  657,  20  L.  Ed.  32S, 
334,  846,  majority  holding  that  legislation  of  Congress  .making  legal  tender 
notes  a  sabstitnte  for  coin  in  payment  is  warranted  by  the  Constitution; 
Lawrence  v.  Staigg,  10  B.  I.  595,  holding  in  first  instance  that  in  the  ab- 
sence of  any  stipulation  tender  of  purchase  money  must  be  made  in  coin, 
opinion  reversed  on  rehearing,  on  its  being  shown  that  the  tender  was 
made  in  United  States  notes,  holding  they  may  be  used  wherever  money 
is  to  be  paid  unless  a  different  kind  is  required  either  expressly  or  by 
implication.  ^ 

Miscellaneous.  Cited  in  United  States  v.  Rundlett,  2  Curt.  44,  Fed.  Cas. 
16,208,  holding  the  term  ''mode  of  process"  used  in  act  of  Congress  (5  Stat. 
91),  relating  to  powers  of  magistrates  to  arrest,  etc.,  offenders  as  synon- 
ymous with  "mode  of  proceeding." 

2  How.  43-60,  11  L.  Ed.  172,  SHBIVEB'B  LESSEE  V.  LYNN. 

Appointment  of  trustee  by  court,  to  sell  testator's  property  under  provi- 
sions of  Maryland  law,  and  order  for  sale,  may  be  made  on  application  of  only 
part  of  those  interested. 

Cited  in  Fulton  v.  Harman,  44  Md.  266^  where  on  the  death  of  one  of 
the  trustees  of  a  will  the  other  refused  to  act,  and  on  application  of  two 
of  the  residuary  devisees  the  coui't  appointed  a  trustee  for  sale. 

Sale  by  trustee  of  land  under  decree  of  chancellor  in  Maryland,  although 
decree  did  not  authorize  this  said  sale,  is  invalid  and  such  invalidity  not  cured 
hy  attempted  order  of  confirmation. 

Approved  in  Nantahala  Marble  etc.  Co.  v.  Thomas,  106  Fed.  383,  con- 
struing conveyance  under  administrator's  sale;  Territory  v.  Delinquent 
Tax  List,  3  Ariz.  91,  21  Pac.  894,  holding  where  courts  are  empowered  to 
collect  taxes  they  are,  in  exercise  of  such  power,  special  tribunals^  and 
record  must  affirmatively  show  jurisdiction;  Marshall  v.  Wheeler,  7 
Mackey  (D.  C),  425,  trustee's  misappropriating  proceeds  of  sale  directed 
by  court  does  not  invalidate  sale,  where  no  previous  plan  to  swindle  or 
fraud  on  part  of  purchasers  shown;  Thaw  v.  Ritchie,  4  Mackey  (D.  C), 
374,  decree  of  Orphans'  Court  authorizing  sale  of  land  was  void  for  want 
of  jurisdiction,  and  sale  by  life  tenant  does  not  convey  infant  remainder- 
man's estate;  Chapman  v.  Branch,  72  W.  Va.  64,  78  S.  E.  240,  decree 
authorizing  sale  of  mineral  rights  to  pay  debts,  and  other  property  if  this 
not  sufficient  to  pay  debts,  does  not  authorize  sale  of  other  property  where 
mineral  rights  sold  for  enough  to  pay  debts;  Bank  v.  Hyer,  46  W.  Va.  17, 
32  S."^.  1001,  holding  sale  under  decree  of  proi)erty  which  it  does  not 
authorize  to  be  sold  or  excepts  from  sale  passes  no  title  and  is  void;  Will- 
iamson V.  Berry,  8  How.  541,  542,  12  L.  Ed.  1190,  holding  that  if  a  court 
4ict  without  authority,  its  order  is  not  voidable  but  void ;  Milwaukee  &  Min- 
nesota R.  R.  Co.  V.  Soutter,  2  Wall.  641,  17  L.  Ed.  898,  holding  a  sale 
by  a  marshal  under  a  decree  of  foreclosure,  made  under  a  wrong  interpre- 
tation of  the  order  of  court,  is  invalid  even  when  confirmed  of  record  by 
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the  court ;  Thompson  v.  Wliitman,  18  Wall.  467,  21  K  Ed.  901,  holding  the 
record  of  a  judgment  of  another  State  may  be  contradicted  as  to  the  juris- 
dictional facts,  and  if  their  nonexistence  be  shown,  the  record  will  be  a 
nullity;  Guaranty  Trust  Co.  v.  Green  Cove  R.  R.  Co.,  139  U.  S.  147,  85 
L.  Ed.  120,  11  Sup.  Ct.  516,  holding  nonpublication  of  notice  to  absent 
defendants  of  a  decree  of  foreclosure  for  required  time  was  essential  to 
validity  of  sale;  Shuford  v.  Cain,  1  Abb.  (U.  S.)  309,  Fed.  Cas.  12,823, 
holding  that  judgments  of  Federal  courts,  if  made  without  authority,  are 
absolutely  null  and  may  be  vacated  on  motion  in  same  court;  Ex  parte 
Bryan,  14  N.  B.  R.  81,  2  Hughes,  282,  Fed.  Cas.  2061,  holding  a  sale  of  a 
bankrupt's  disputed  interest  by  private  sale,  without  compliance  with  pro- 
visions of  bankruptcy  act,  is  void  and  not  cured  by  the  register's  approval 
of  the  report  of  sale;  Moch  v.  Virginia  Fire  etc.  Ins.  Co.,  4  Hughes,  119, 
10  Fed.  706,  in  discussion  as  to  the  power  of  a  court  to  inquire  into  the 
jurisdiction  of  a  foreign  court  over  parties  defendant,  collecting  and 
examining  authorities;  Wills  v.  Chandler,  1  McCrary,  279,  2  Fed.  275, 
holding  an  order  confirming  a  sale  cures  irregularities  but  does  not  add 
to  the  authority  of  the  officer  selling;  Walker  v.  Sturbans,  38  Fed.  300, 
holding  that  a  Federal  court  could  only  inquire  whether  a  judgment  of  a 
State  court  was  made  with  or  without  jurisdiction;  Boykin  v.  Rain,  28 
;Ala.  342,  65  Am.  Dec.  353,  holding  a  decree  for  sale  of  property  in  a 
mortgage,  which  did  not  include  the  estate  of  a  married  woman,  although 
she  was  a  party  to  it,  did  not  divest  her  estate ;  Tucker  v.  Harris,  13  Ga. 
8,  58  Am.  Dec.  492,  holding  the  Superior. Courts  of  State  are  of  limited 
jurisdiction,  arguendo,  as  to  validity  of  a  sale  under  order  of  the  Court 
of  Ordinary;  Homer  v.  Doe,  1  Ind.  133,  48  Am.  Dec.  358,  holding  that  a 
judgment  of  any  court  that  appears  or  can  be  shown  to  have  been  ren- 
dered without  jurisdiction  is  void,  collecting  authorities;  Doctor  y.  Hart- 
man,  74  Ind.  231,  holding  objections  to  jurisdiction  cannot  be  waived 
and  may  be  made  at  any  time,  even  on  appeal;  Telford  v.  Barney,  1  G. 
Greene,  590,  holding  the  partition  of  the  Half  Breed  Tract  made  in  1841 
by  the  territorial  court  valid  and  conclusive  evidence  against  all  persons 
to  whom  the  shares  were  allotted;  Reed  v.  Wright,  2  G.  Greene,  37,  pro- 
pounding the  distinction  between  void  and  voidable  judgments,  holding  a 
judgment  entered  against  owners  of  certain  lands  is  void;  Seely  v.  Reid, 
3  G.  Greene,  379,  where  a  decree  made  against  a  defendant  not  served 
actually  or  constructively  held  void,  and  execution  issuing  thereon  was 
also  void;  Farmera  &  Mechanics'  Bank  v.  Mather,  30  Iowa,  284,  holding  a 
judgment  of  confession  entered  at  defendant's  instance^  without  the  knowl- 
edge or  consent  of  the  plaintiff,  did  not  bind  the  plaintiff:  Moore  v.^effers, 
53  Iowa,  207,  208,  4  N.  W.  1088,  1089,  holding  a  sale  of  land  under  decree 
of  Federal  court  having  jurisdiction  will  not  be  set  aside  because  not 
providing  for  redemption  according  to  the  State  law,  the  decree  is  errone- 
ous, not  void;  Penobscot  R.  R.  Co.  v.  Weeks,  52  Me.  463,  holding  a  judg- 
ment rendered  before  a  defendant  has  in  some  way  been  notified  of  the 
pendency  of  the  suit  is  absolutely  void;  Friedenwald  y,  Shipley,  74  Md. 
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230,  231,  24  Atl.  156,  holding  in  proceedings  under  the  local  law  for  open- 
ing streets  void  for  failure  to  observe  the  requirements  of  the  act;  Folger 
Y.  Columbian  Ins.  Co.,  99  Mass.  273,  96  Am.  Dec.  751,  holding  in  a  suit 
under  laws  of  New  York  by  a  stockholder  against  a  corporation  for  viola- 
tion of  its  charter  a  decree  dissolving  the  corporation  was  in  excess  of 
jurisdiction  and  void;  Dawson  v.  Helmes,  30  Minn.  112,  14  N.  W.  463, 
holding  an  order  confirming  a  guardian's  sale  was  void  as  not  containing 
a  statement  of  the  jurisdictional  facts  and  implied  no  authority  of  the 
guardian  to  make  the  sale;  Fithian  v.  Monks,  43  Mo.  521,  522,  holding  a 
judgment  in  a  foreclosure  suit  against  the  mortgagor  and  his  vendee  who 
had  undertaken  to  pay  off  the  mortgage  so  far  as  it  affected  his  estate,  not 
included  in  the  mortgage  was  void;  Bell  v.  Shaffer,  154  Ind.  420,  56  N.  E. 
220,  arguendo. 

Distinguished  in  Duncanson  y.  Manson,  3  App.  D.  C.  275,  erroneous 
decree  of  court  with  general  jurisdiction  authorizing  sale  of  land  for  debts 
cannot  be  collaterally  impeached  for  want  of  jurisdiction,  but  can  only  be 
reversed  on  direct  appeal;  Hunt's  Heirs  v.  Ellison's  Heirs,  32  Ala.  200, 
arguing  that  where  the  parties  are  residents,  and  the  objection  is  as  to  lack 
of  motive,  the  judgment  is  not  necessarily  void,  but  where  some  are  non- 
residents and  are  not  shown  to  have  been  brought  before  the  court,  then 
the  judgment  is  void;  Ferguson  v.  Crawford,  70  N.  Y.  259,  26  Am.  Rep. 
693,  as  not  authority  for  holding  that  want  of  jurisdiction  of  a  domestic 
judgment  may  in  all  cases  be  shown  by  extrinsic  evidence,  and  holding 
that  in  New  York  State  the  lack  of  jurisdiction  may  always  be  set  up 
against  a  judgment,  collecting  and  reviewing  authorities. 

Order  confirming  judicial  sale.    Note,  29  Am.  8t.  Rep.  498. 
Foreign  judgment,  how  far  conclusive.    Note,  11  Am.  Rep.  489. 

Order  of  sale  of  property  can  only  be  made  by  court  on  application  of  per- 
sons interested;  if  made  otherwise,  sale  is  without  authority. 

Approved  in  County  of  Logan  v.  McKinley  etc.  Trust  Co.,  70  Neb.  405, 
97  N.  W.  644,  where  decree  in  foreclosure  by  its  terms  erroneously  denies 
to  owner  of  equity  of  redemption  time  to  redeem  allowed  by  law,  he  cannot 
attack  decree  by  objecting  to  confirmation  of  sale;  Lamar  v.  Gunter,  39 
Ala.  333,  where  a  decree  for  sale  of  the  estate  of  a  surety  on  an  official 
guardian's  bond  held  void  for  want  of  jurisdiction  as  against  the  heirs  who 
were  not  made  parties  to  the  proceedings;  Dugger  v.  Tayloe,  60  Ala.  519, 
holding  notice  of  any  judicial  proceeding  which  is  to  deprive  a  party  of 
rights  is  essential;  Hatchett  v.  Billingslea,  65  Ala.  31,  holding  a  personal 
notice  must  be  given  to  each  succeeding  administrator  of  the  settlement 
of  a  retiring  or  deceased  administrator's  accounts;  Dorsey  v.  Thompson, 
37  Md.  46,  holding  court  of  equity  in  Maryland  can,  on  a  bill  filed  by  the 
cestui  que  trust  under  a  will,  appoint  a  trustee  to  sell  the  unsold  part  of 
testator's  estate;  In  re  Collie  Street,  11  R.  I.  474,  holding  that  consent 
and  acquiescence  did  not  render  a  void  street  assessment  valid. 

Bule^  Shelley's  case.    Note^  29  L.  R.  A.  (N.  S.)  976,  1060. 
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2  How.  61-64,  11  Ii.  Ed.  179,  McCOLLUM  V.  EAOEB. 

Bevlew  of  decision  in  equity  proceeding  in  Louisiana  Circuit  Court  most 
iM  by  appeal,  and  writ  of  error  in  such  case  will  be  dismissed. 

Approved  in  Swift  Fertilizer  Works  v.  Okolona  Cotton  Oil  Co.,  186  Fed. 
158,  108  C.  C.  A.  428,  interveners  asserting  prior  lien  on  proceeds  of  sale 
in  hands  of  receiver  cannot  bring  up  decree  of  equity  court  for  review  by 
writ  of  error;  Thomson  v.  Travelers'  Ins.  Co.,  161  Fed.  868,  89  C.  C.  A. 
'61,  suit  by  employee  in  Federal  court  to  compel  insurer  to  pay  judgment 
for  personal  injuries  against  employer  now  insolvent  is  suit  in  equity,  and 
"decree  cannot  be  reveiwed  on  writ  of  error;  Highland  Boy  Gold  Min.  Co.  v. 
Strickley,  116  Fed.  855,  holding  appeal  does-  not  lie  from  judgment  at  law ; 
Kelley  v.  McCombs,  23  Okl.  870,  102  Pac.  187,  under  Federal  statute, 
■decree  in  equity  in  Indian  Territory  cannot  be  renewed  by  writ  of  error; 
Phillips  v.  Preston,  5  How.  289, 12  L.  Ed.*  157,  holding  statute  of  Louisiana 
requiring  testimony  to  be  taken  down  in  all  cases  where  appeal  lies  to 
Supreme  Court  is  limited  to  technical  appeals;  Walker  v.  Dreville,  12 
Wall.  442,  20.  L.  Ed.  430,  and  Fleitas  v.  Richardson,  147  U.  S.  547,  37 
L.  Ed.  275,  13  Sup.  Ct.  433,  both  holding  that  equity  cases  from  circuit 
of  Louisiana  must  come  to  Supreme  Court  of  United  States  by  appeal, 
and  common-law  Vauses  by  writ  of  error ;  Ruddick  v.  Billings,  Woolv.  333, 
Fed.  Cas.  12,110,  holding  the  rule  also  applies  to  review  of  proceedings 
under  the  bankruptcy  act ;  Land  Trust  of  Indianapolis  v.  Hoffman,  57  Fed. 
336,  13  U.  S.  App.  399,  holding  a  suit  to  remove  a  cloud  on  title  and  to 
eancel  deeds  cannot  be  converted  by  stipulation  into  an  action  at  law  so 
as  to  be  reviewable  on  writ  of  error;  Stevens  v.  Clark,  62  Fed.  323,  18 
TJ.  S.  App.  584,  dismissing  an  appeal  from  an  order  in  action  to  recover 
damages  on  contract  for  want  of  jurisdiction ;  Muhlenberg  Co.  v.  Dyer,  65 
Fed.  635,  31  U.  S.  App.  109,  dismissing  an  appeal  from  an  order  award in«^ 
^  writ  of  mandamus;  Nelson  v.  Lowndes  Co.,  93  Fed.  541,  dismissing  a 
writ  of  error  on  a  suit  in  equity  seeking  an  injunction;  United  States  v. 
'Gilson,  1  Idaho,  366,  dismissing  an  appeal  from  a  judgment  of  territorial 
District  Court  in  an  action  on  an  official  bond;  Howes  v.  Buckingham,  13 
Wis.  444,  dismissing  a  writ  of  error  to  review  an  order  in  an  action  by 
judgment  creditors  to  have  a  trust  declared  as  to  land  conveyed  to  wife 
of  the  debtor. 

Distinguished  in  Murdock  v.  Memphis,  20  Wall.  622,  22  L.  Ed.  4S9,  hold- 
ing the  rule  only  applied  to  cases  from  Federal  courts,  all  cases  removed 
from  State  to  Federal  Supreme  Court  come  by  writ  of  error. 

Appeal  lies  only  ftom  a  final  decree.    An  order  dissolving  an  injunction 
where  the  bill  itself  is  not  dismissed  is  not  appealable. 

Cited  in  Verden  v.  Coleman,  18  How.  86,  16  L.  Ed.  272,  Thomas  v.  Wool- 
dridge,  23  Wall.  288,  23  L.  Ed.  1S6,  and  Denver  &  R.  G.  R.  Co.  v.  Walker, 
68  Fed.  24,  32  U.  S.  AiViT.  420,  applying  rule  to  an  order  dissolving  injunc- 
tion before  final  decree. 

Final  and  interlocutory  judgments  and  decrees.    Note,  60  Am.  Dec  433. 
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Order  made  on  motion  to  dissolve  temporary  injunction  as  final  or 
interlocutory.    Note,  Ann.  Oas.  19120,  898. 

Miscellaneous.  Cited  in  Holmes  v.  Campbell,  12  Minn.  232,  illustrating 
differences  in  procedure  in  cases  at  law  and  in  equity  and  discussing 
the  reformed  procedure. 

2  How.  66-66,  11  L.  Sd.  181,  EZ  PARTE  BABBT. 

Supreme  Court  lias  no  original  Juzisdiction  tq  issue  writ  of  habeas  corpus 
<m  petition  of  an  alien  private  person. 

Approved  in  Erickson  v.  Hodges,  179  Fed.  179,  102  C.  C.  A.  443,  petition 
for  writ  of  habeas  corpus  in  Federal  court  showing  on  its  face  that  case 
is  one  not  under  Federal  jprisdiction  may  be  dismissed;  In  re  Kaine,  14 
How.  119,  14  L.  Ed.  351,  holding  the  writ  could  only  be  granted  in  the 
exercise  of  the  court's  appellate  jurisdiction;  Ex  parte  Parks,  93  U.  S. 
22,  23  L.  Ed.  788,  holding  that  except  in  aid  of  some  acknowledged  juris- 
diction it  can  only  issue  the  writ  to  review  the  action  of  some  inferior 
court  or  officer;  In  re  Burrus,  136  U.  S.  595,  84  L.  Ed.  505,  10  Sup.  Ct. 
853,  reviewing  the  history  of  the  litigation  of  principal  case  (see  8  Paige, 
47,  6  How.  103,  12  L.  Ed.  70,  25  Wend.  64),  and  holding  a  Federal  court 
has  no  power  to  issue  habeas  corpus  to  restore  aii  infant  to  tlie  custody 
of  its  father  i  In  re  Barry,  136  U.  S.  600,  617,  34  L.  Ed.  504,  510,  42  Fed. 
115,  127,  Fed.  Cas.  1059,  holding  that  Circuit  Court  has  no  power  to  issue 
writ  of  habeas  corpus  to  deliver  an  infant  child  into  care  of  its  father; 
Ex  parte  Everts,  1  Bond,  201,  202,  206,  207,  Fed.  Cas.  4581,  holding  the 
case  of  a  father  claiming  the  custody  of  an  infant  child  is  not  one 
in  which  habeas  corpus  can  issue  by  a  Federal  court  where  the  parties 
are  not  legally  divorced ;  ^In  re  McDonald,  16  Fed.  Cas.  23,  holding  the 
Supreme  Court  could  not  issue  habeas  corpus  where  there  was^no  commit- 
ment by  any  court  to  be  reviewed. 

Distinguished  in  Bennett  v.  Bennett,  Deady,  319,  Fed.  Cas.  1318,  show- 
ing the  Federal  courts  could  not  take  jurisdiction  of  the  principal  case, 
because  the  husband  and  wife  not  being  divorced,  there  was  no  difference 
of  citizenship,  holding  if  the  parties  claiming  custody  of  a  child  be  citizens 
of  different  States,  the  Federal  courts  have  power  to  hear  and  determine 
the  claim  by  habeas  corpus. 

Denial  of  custody  of  child  to  parent  for  its  well-being.    Note,  41 
L.  B.  A.  (N.  8.)  583. 

Miscellaneous.  Cited  in  Taylor  v.  Carpenter,  2  Wood.  &  M.  15,  Fed. 
Cas.  13,785,  as  illustration  of  litigation  in  Federal  courts  by  an  alien, 
holding  an  alien  friend  can  bring  here  any  personal  action  which  a  citizen 
can;  In  re  Kaine,  14  Fed.  Cas.  86,  holding  a  district  judge  can  hold  a 
Circuit  Court  in  the  absence  of  a  circuit  judge  and  exercise  all  the  powers 
of  a  Circuit  Court. 
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2  How.  66^  11  X..  Ed.  181,  8PAIJ)INa  ▼.  FEOPUS. 

Appeal  >1>oiid  glTen  to  peoplo  or  to  person  upon  n^ose  relation  people  sue, 
la  good,  and  may  be  saed  upon  by  either  at  option  of  goTemment. 

Cited  in  Frazier  v.  Moore,  11  Tex.  760,  holding  that  where  a  contract  is 
made  in  writing,  expressly  with  an  agent,  and  imports  to  be  a  contract 
personally  with  him,  he  may  sne  upon  it  in  his  own  name  although  he  may 
be  known  to  act  as  an  agent. 

Practice  and    procedure    governing    transfer  of    causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  860. 

2  How.  66-72,  11 1..  Sd.  181,  BUBKE  ▼.  McKAT. 

Protest  Is  not  required  by  general  law-merchant  to  be  made  on  dishonor  of 
promissory  notes,  but  of  foreign  bills  of  exchange  solely. 

Approved  in  Presbrey  v.  Thomas,  1  App.  D.  C.  181,  official  protest  of 
promissory  notes  is  not  required  by  statutes  in  district  flowing  notaries 
to  protest  notes;  Waples-Painter  Co.  v.  Bank  -of  Commerce,  6  Ind.  Ter. 
330,  97  S.  W.  1026,  .law-merchant  not  requiring  formal  protest  of  note, 
indorser  was  liable,  upon  notice  of  nonpayment  after  due  demand  on 
maker;  dissenting  opinion  in  Musson  y.  Lake,  4  How.  279,  11  L.  Ed.  974, 
but  concurring  on  the  point  that  a  written  protest  is  the  proper  evidence 
to  show  presentment  and  demand  of  a  foreign  bill  -of  exchange ;  Cod- 
dington  v.  Davis,  3  Denio,  22,  holding  that  a  written  waived  by  indorser 
of  a  note  to  the  holder  was  sufficient  to  dispense  with  presentment  and 
notice  of  nonpayment;  Brown  v.  Wilson,  45  S.  C.  530,  65  Am.  St«  Bep. 
782,  23  S.  E.  633,  holding  as  to  a  promissory  note  for  one  hundred  dollars, 
protest  was  not  required ;  a  demand  and  notice  was  sufficient  to  make  the 
indorsers  liable,  unless  drawer  and  payee  resided  in  different  States,  ren- 
dering the  note  a  foreign  bill.  ' 

Protest  of  negotiable  instruments.    Note,  48  Am.  Dec  217,  219. 

Protest  as  evidence.    Note,  96  Am.  Dec.  604,  608. 

Hills  and  notes — Implied  waiver  of  presentment  and  notice  by  in- 
dorser before  maturity.    Note,  88  L.  B.  A.  (N.  S.)  648. 

Demand  of  payment  ftom  maker  of  note  and  notice  of  didionor  to  indorsers 
need  not  be  given  by  a  notary  unless  so  required  by  State  law. 

Cited  in  Musson  v.  Lake,  4  How.  282,  11  L.  Ed.  976,  showing  the  written 
protest  is  inferior  evidence  to  witnesses  for  proving  presentment  and 
demand,  and  is  inadmissible  except  by  special  statutes;  Jex  v.  Tureaud, 
19  La.  Ann.  66,  holding  demand  and  notice  might  be  made  and  given  by 
any  person  lawfully  in  possession  of  a  note  and  competent  to  testify  as 
a  witness. 

It  is  not  part  of  bis  oflLdal  dnty  to  give  notice  of  dishonor  of  a  promissory 
note  to  an  indorser. 
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Approved  in  Turner  t.  Rodgers^  8  Ind.  142,  holding  notarial  protest 
admissible  evidence  to  show  that  due  diligence  had  been  used  to  fix  in- 
dorser's  liability;  Swayze  v.  Britton,  17  Kan.  628,  holding  the  role  is 
true  under  the  law-merchant,  and  that  a  notary  who  gives  notice  does 
so  as  agent  of  the  holder;  Big  Sandy  Nat.  Bank  v.  Chilton,  40  W.  Va. 
497,  504,  21  S.  £.  776,  778,  holding  an  indorsee  of  a  note  for  collection  is 
only  required  to  give  notice  to  his  immediate  indorser.  Note  to  96  Am* 
Dec  608,  as  to  admissibility  and  value  of  notarial  certificate  respecting 
presentment  and  dishonor;  Schofield  v.  Palmer,  134  Fed.  755,  arguendo. 

Frot68t»  when  necessary,  need  not  be  made  by  a  notary  even  as  to  foreign 
bills  In  all  cases. 

Cited  in  Todd  y.  Neal,  49  Ala.  273,  holding  protest  of  a  foreign  bill 
by  a  respectable  inhabitant  of  the  place  where  bill  payable  in  presence 
of  two  witnesses,  drawn  up  in  form  required  by  law  and  local  usage, 
better  than  protest  of  an  illegal  notary. 

2  How.  73-74,  11  L.  Ed.  184,  KKAPP  V.  BANKS. 

Supreme  Oourt's  Jurisdiction  depends  on  sum  In  controversy  at  time  of 
Judgment^  without  regard  to  subsequent  interest. 

Cited  in  Walker  v.  United  States,  4  Wall.  165,  18  L.  Ed.  319,  holding 
the  court  is  without  jurisdiction  unless  the  matter  in  dispute  exceeds  two 
thousand  dollars;  if  it  only  equals  that  sum,  there  is  no  jurisdiction; 
Western  Union  Tel.  Co.  v.  Rogers,  93  U.  S.  567,  23  L.  Ed.  978,  dismissing 
an  appeal  for  want  of  jurisdiction  where  the  amount  of  the  judgment, 
ren>iered  May  8,  1875,  was  for  five  thousand  -dollars,  and  no  more,  except 
costs,  holding  the  costs  formed  no  part  of  jurisdictional  amount;  District 
of  Columbia  v.  Gannon,  130  U.  S.  228,  82  L.  Ed.  922,  9  Sup.  Ct.  509,  hold- 
ing the  same  rule  applies  to  appeals  from  the  Supreme  Court  of  the 
District  of  Columbia;  Dashiell  v.  Slingerland,  60  Cal.  661,  663,  holding  the 
amount  sued  for,  exclusive  of  interest,  is  the  test  of  jurisdiction  in  Supreme 
and  Superior  Courts  in  all  cases  where  actions  are  brought  to  recover 
money;  Cincinnati  etc.  R.  B.  Co.  v.  Grames,  135  Ind.  45,  33  N.  E.  896, 
holding  in  determining  jurisdiction  on  an  appeal  from  a  judgment  on  a 
money  demand,  interest  should  not  be  computed  on  the  judgment  rendered 
in  the  lower  court;  Hale  v.  Grogan,  106  Ky.  315,  50  S.  W.  258,  holding 
that  under  statute  of  1898,  prohibiting  appeals  on  judgments  for  less  than 
two  hundred  dollars,  exclusive  of  interest  and  costs,  interest  prior  to  the 
judgment  cannot^ be  excluded;  State  v.  St.  Louis  Court  of  Appeals,  87 
Mo.  572,  holding  where,  in  an  action  on  a  penal  bond,  judgment  was  ren- 
dered for  the  penal  sum  with  execution  for  a  smaller  amount,  the  latter 
being  the  amount  of  damages  actually  recovered,  determined  the  jurisdic- 
tion on  appeal ;  Draper  v.  Clark,  59  Ohio  St.  339,  52  N.  E.  833,  dismissing 
an  apx>eal  from  a  judgment  for  two  hundred  and  twenty-five  dollars  dam- 
ages for  injuries,  where  the  statute  limited  appellate  jurisdiction  to  cases 
where   the  judgment  or  final   order  involved  more  than  three  hundred 
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dollars,  exclusive  of  interest  and  costs;  M'Crowell  v.  Burson,  79  Va.  299, 
and  Marion  Machine  Works  v.  Craig,  18  W.  Va.  563,  botb  holding  that 
jurisdiction  on  an  appeal  hy  the  defendant  depends  on  the  amount  of 
principal  and  interest  at  date  of  judgment,  on  plaintiff's  appeal  on  the 
sum  demanded. 

Distinguished  in  New  York  E.  R.  v.  Fifth  Nat.  Bank,  118  U.  S.  610, 
80  L.  Ed.  260,  7  Sup.  Ct.  24,  holding  value  of  matter  in  dispute  on  appeal 
is  determined  hy  the  judgment,  not  hy  the  verdict;  it  may  include  interest 
accrued  hefore  judgment,  hut  not  after. 

Inclusion  of  interest  accruing  after  suit  is  brought  in  determining 
amount  in  controversy.    Note,  IS  Ann.  Cas.  396. 

Where  suit  is  for  over  two  thousand  dollars,  and  ad  diCmnnm  exceeds  that 
amount,  but  plaintiff  recovers  nothing,  or  less  than  two  thousand  dollars,  sum 
claimed  hy  plaintiff  is  the  sum  in  controversy  for  which  writ  of  error  will  lie. 

Qualified  in  Hilton  v.  Dickinson,  108  U.  S.  172,  27  L.  Ed.  690,  2  Sup. 
Ct.  429,  holding  sum  demanded  ordinarily  governs,  hut  when  it  appears 
that  is  not  the  real  sum  in  dispute,  then  the  sum  shown  and  not  the  sum 
demanded  will  govern. 

Verdict  for  less  than  two  thousand  dollars  prevents  appeal  by  defendant* 
fox  there  is  nothing  in  controveisy  beyond  sum  named  in  the  verdict. 

Approved  in  Merrill  v.  Petty,  16  Wall.  345,  21  L.  Ed.  600,  dismissing 
an  appeal  in  a  case  of  collision,  where  the  damages  awarded  were  less 
than  two  thousand  dollars;  Thompson  v.  Butler,  95  U.  S.  695,  24  L.  Ed. 
541,  dismissing  defendant's  appeal  where  verdict  rendered  for  five  thou- 
sand and  sixty-six  dollars  and  seventeen  cents,  and  plaintiff  having  re- 
mitted the  sixty-six  dollars  and  seventeen  cents,  judgment  was  entered 
for  five  thousand  dollars;  Henderson  v.  Wadsworth,  115  U.  S.  276,  29 
L.  Ed.  379,  6  Sup.  Ct.  43,  holding  when  separate  judgments  are  rendered 
against  heirs  of  a  deceased  maker  of  a  note  for  the  proportionate  shares, 
only  those  can  appeal  whose  individual  judgments  exceed  five  thousand 
dollars;  United  States  v.  Watkinds,  7  Sawy.-90,  6  Fed.  157,  holding  that 
term  "conviction,"  as  used  in  Constitution  of  Oregon,  referred  to  the 
verdict  or  plea  of  guilty  and  not  to  the  sentence  which  followed;  Decker 
V.  Williams,  73  Fed.  311,  holding  that  where  the  defendant  appeals,  the 
amount  of  the  judgment  determines  the  jurisdiction  of  appellate  court; 
Draper  v.  Clark,  59  Ohio  St.  339,  52  N.  E.  833,  construing  statute  of  Ohio, 
making  jurisdiction  depend  on  the  amount  involved  in  the  judgment. 

2  How.  74-76,  11  L.  Ed.  184,  STOCKTON  V.  BISHOP. 

Writ  of  error,  bond  and  issue  of  citation  Operate  as  stay  of  execution,  and 
an  execution  thereafter  issued  in  lower  court  is  irregular  and  may  be  quashed 
either  there  or  in  Supreme  Court  by  supersedeas. 

Approved  in  Hogan  v.  Ross,  11  How.  296, 13  L.  Ed.  703,  holding  Supreme 
Court  could  not  grant  a  supersedeas  unless  writ  of  error  sued  out  within 
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ten  days  after  rendition  of  the  judgment;  Slaughter-House  Cases,  10  Wall. 
292,  19  L.  Ed.  921,  holding  power  to  issue  a  supersedeas  to  a  judgment  of 
a  subordinate  court  does  not  exist  whers-writ  of  error  is  not  sued  out 
and  served  within  the  ten  days,  except  where  a  second  writ  is  necessary 
in  consequence  of  neglect  of  clerk  in  sending  up  record  or  improper  rejec- 
tion of  sureties  to  bond;  French  v.  Shoemaker,  12  Wall.  100,  20  L.  Ed. 
27^  to  same  effect ;  Bryan  v.  Bates,  12  Allen,  212.  holding  by  analogy 
that  a  writ  of  error  allowed  by  a  justice  of  the  Supreme  Court  in  a  crim- 
inal case  operated  as  a  supersedeas ;  Gulf  C.  &  S.  F.  R.  Co.  v.  Fort  Worth 
etc.  R.  Co.,  68  Tex.  103,  2  S.  W.  200,  holding  when  an  injunction  is  dis- 
solved by  final  judgment  and  an  appeal  prosecuted  by  giving  a  supersedeas 
bond,  the  dissolution  is  suspended  and  the  injunction  continued  in  force 
by  the  appeal ;  In  re  McKenzie,  180  U.  S.  550,  45  L.  Ed.  663,  21  Sup.  Ct. 
473,  arguendo. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  &.  A.  865,  867. 

Miscellaneous.  Cited  in  Hudson  v.  Parker,  156  U.  S.  281,  39  L.  Ed.  425, 
15  Sup.  Ct.  452,  as  illustration  of  a  writ  not  specially  provided  for  by 
statute,  issued  as  necessary  for  the  exercise  of  the  court's  jurisdiction; 
Dixon  V.  Watkins,  9  Ark.  152,  in  discussion  of  void  and  voidable  process 
with  reference  to  the  execution  in  the  principal  case;  People  v.  Wadlow, 
166  111.  123,  46  N.  E.  777,  folding  a  judgment  confirming  a  special  assess- 
ment which  had  been  affirmed  on  a  writ  of  error,  operating  as  a  super- 
sedeas, could  not  be  legally  collected  until  a  copy  of  the  i^rmance  had 
been  filed  in  lower  court. 

2  How.  76-126,  11  L.  Ed.  186,  POBTEBFIEIJ>  V.  CXLABS. 

Estoppels  are  mutual  and  run  with  land  Into  whosesoever  hands  it  comes; 
parties  and  all  claiming  under  them,  as  well  as  courts,  a/e  bound  thereby. 

Cited  in  Atlantic  Dock  Co.  v.  Leavitt,  54  N.  Y.  40,  IS  Am.  Rep.  559, 
holding  a  grantee  in  a  deed-poll  by  acceptance  of  the  deed  and  enjoyment 
of  the  estate  granted,  is  estopped  from  denying  the  covenants  therein  to 
be  performed  by  him. 

Liability  of  a  grantee  on  covenants  and  conditions  in  the  deed.  Note, 
126  Am.  St.  Rep.  367. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  8.)  419. 

Decisions  of  State  courts  construing  State  laws  are  binding  on  Federal 
contts,  specially  those  barring  titles. 

Cited  in  Hanger  v.  Abbott,  6  Wall.  537,  18  L.  Ed.  942,  as  to  the  statutes 
of  limitations  of  the  several  States;  Tioga  R.  R.  Co.  v.  Blossburg  etc.  R. 
Co.y  20  Wall.  150,  22  L.  Ed.  337,  holding  the  decisions  of  New  York  courts, 
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that  a  foreign  corporation  cannot  avail  itself  of  the  stafntes  of  limitations, 
were  binding  on  Federal  Supreme  Court;  Andreae  v.  Redfield,  98  U.  S. 
235,  25  L.  Ed.  162,  following  New'  York  decisions  in  a  suit  against  collector 
of  customs  to  recover  excess  duties  paid  under  protest;  Brown  v.  Hiatt, 
1  Dill.  377,  Fed.  Gas.  2011,  holding  Kansas  statute  of  limitations  did  not 
run  during  the  war. 

Miscellaneous.  Cited  in  United  States  v.  Price,  9  How.  96,  IS  L.  Ed. 
61,  not  in  point ;  Holden  v.  Joy,  17  Wall.  246,  21  L.  Ed.  585,  as  authority 
for  sustaining  power  of  the  government  to  make  the  treaty  of  8th  July, 
1817,  with  the  Cherokee  Indians  and  to  convey  to  them  neutral  lands 
lying  west  of  the  Mississippi  River. 

8  How,  127-202»  11  L.  Ed.  206,  VIDAL  ▼.  OIBABI>»8  EXB& 

Statute  of  mortmain  (32  and  34  Henry  vm),  has  not  been  adi^pted  In 
Pennsylvania.  Charter  of  Fhlladelpliia  expressly  enables  corporation  to  take 
and  hold  real  estate  without  any  limitation  as  to  value  or  amount,  and  inf  eren- 
tially  for  any  charitable  purpose;  accordingly,  a  devise  to  the  city  of  Phila- 
delphia in  trust  for  charitable  uses,  sustained. 

Approved  in  dissenting  opinion  in  United  States  t.  Railroad  Co.,  17 
Wall.  334,  21  L.  Ed.  602,  majority  holding  that  the  tax  provided  for  by 
section  122  of  the  Internal  Revenue  Act  of  1864,  on  railroad  shares  held 
by  a  municipality,  was  a  tax  on  the  company,  not  on  the  municipal  cor- 
poration; Handley  v.  Palmer,  91  Fed.  951,  sustaining  a  residuary  bequest 
to  a  city  in  Virginia,  the  income  to  be  expended  in  the  erection  of  school- 
houses  For  the  education  of  the  poor;  Chambers  v.  City  of  St.  Louis,  29 
Mo.  592,  sustaining  a  bequest  to  the  city  to  provide  a  fund  for  the  relief 
of  poor  emigrants. 

Corporation  having  legal  capacity  to  take  real  or  personal  estate  may  take 
and  hold  It  in  trust  as  private  person.  If  trust  be  repugnant  to  or  inconsistent 
with  purposes  of  corporation.  It  cannot  be  compelled  to  execute  it,  and  It  will 
regulre  the  appointment  of  new  trustee  to  carry  out  trust. 

Approved  in  Fitchie  v.  Brown,  211  U.  S.  335,  53  L.  Ed.  208,  29  Sup.  Ct. 
106,  holding  limitation  of  trusty  sufficiently  declared  in  will  to  make  it  valid, 
and  if  trustee  could  not  act,  court  could  apx)oint  trustee  to  carry  out 
provisions;  State  v.  Higby  Co.,  130  Iowa,  72,  106  N.  W.  383,  corporation 
organized  to  own,  buy,  sell  and  handle  realty  and  to  act  as  trustee  for 
shares  in  its  own  stock  for  any  person,  could  hold  its  own  shares  as  trustee 
for  beneficiaries  named  by  donor;  Glover  v.  Baker,  76  N.  H.  404,  83  Atl. 
925,  gift  in  trust  to  religious  association  for  repair  of  church  buildings 
and  promotion  of  Christian  Science  is  valid  trust,  and  incapacity  of  trustee 
under  Massachusetts  law  will  not  avoid  trust;  Steams  v.  Newport  Hos- 
pital, 27  R.  I.  316,  8  Ann.  Cas.  1176,  62  Atl.  135,  where,  under  special 
act  of  incorporation,  hospital  authorized  to  take  and  hold  realty  to  be 
used  in  care  of  sick  could  accept  trust  devise  to  apply  property  for  that 
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purpose;  Willis  v.  Alevy,  30  Tex.  Civ.  99,  69  S.  W.  1037,  holding  where 
testatrix  devised  part  of  property  to  corporation  in  trust  for  certain 
beneficiaries,  to  be  paid  to  them  as  in  judgment  of  trustee  their  necessities 
should  require,  trust  will  not  fail  because  trustee  is  incompetent;  Gen. 
Board  of  State  Hospitals  v.  Robertson,  116  Va.  533,  79  S.  E.  1066,  State 
hospital  for  insane  in  private  capacity  accepting  testamentary  trust  stands 
upon  same  footing  as  any  other  trustee  and  is  suable  by  beneficiary; 
Planters'  Bank  v.  Sharp,  6  How.  322,  12  L.  Ed.  456,  holding  a  banking 
corporation  can  dispose  of  its  notes  and  other  property  as  an  incident  to 
its  business  of  discounting  notes;  Jones  v.  Habersham,  107  U.  S.  189, 
27  L.  Ed.  407,  2  Sup.  Ct.  349,  affirming  s.  c,  3  Woods,  477,  Fed.  Cas. 
7465,  holding  that  a  devise  to  a  historical  society  of  a  house  containing 
a  collection  of  books  and  works  of  art  as  an  academy  of  arts  is  a  good 
charitable  devise;  Smith  v.  Davis,  90  Gal.  33,  25  Am.  St.  Rep.  97,  27  Pao. 
28,  holding  that  the  court  has  x>ower  to  appoint  a  new  trustee  of  a  deed 
relating  to  land  in  another  State- when  the  deed  was  made  in  the  State 
and  provides  for  such  appointment;  Skinner  v.  Harrison  Township,  116 
Ind.  143,  2  L.  R.  A.  139,  18  N.  E.  531,  holding  where  a  devise  is  made  to  a 
township  for  a  purpose  inconsistent  with  its  proper  functions,  equity 
would  appoint  a  trustee  and  enforce  the  trust;  Piper  v.  Moulton,  72  Me. 
159,  holding  towns  and  cities  may  hold  property  in  trust  for  the  support 
of  schools,  and  the  trust  is  good  even  when  attached  to  a  void  condition 
subsequent;  Drury  v.  Inhabitants  of  Natick,  10  Allen,  182,  holding  a  town 
could  take  a  devise  of  real  estate  for  the  purpose  of  establishing  a  free 
library,  and  after  acceptance  could  not  renounce  the  gift;  Ghapin  v.  School 
District,  35  N.  H.  454,  holding  that  the  conditions  on  which  conveyances 
of  land  were  made  to  help  support  a  school  and  for  building  a  place  of 
worship  were  not  broken  by  an  occasional  use  for  other  purposes,  that 
a  charitable  trust  was  created,  and  if  the  corporation  trustee  was  incom- 
petent, equity  would  appoint  another;  In  re  John's  Will,  30  Or.  520,  36 
L.  R.  A.  250,  47  Pac.  349,  holding  a  charitable  trust  will  not  be  allowed 
to  fsH  because  the  trust  may  outlive  the  trustees;  Attorney  General  v. 
Jolly,  1  Rich.  Eq.  105,  42  Am.  Dec.  S50,  holding  a  bequest  to  a  church 
"of  which  I  might  b^  a  member  at  the  time  of  my  death,"  was  good  and 
the  trust  enforceable  in  chancery;  dissenting  opinion  in  State  v.  Colum- 
bia, 12  S.  C.  410,  411,  418,  majority  holding  that  a  municipal  corporation 
could  not  recover  bonds  issued  to  secure  a  loan  on  the  ground  of  lack 
of  authority  to  create  the  debt ;  Bates  v.  Taylor,  28  S.  C.  481,  6  S.  E.  330, 
holding  where  a  party  subscribes  land  and  money  for  school  purposes, 
his  subscription  is  in  the  nature  of  a  dedication  to  specific  public  pur- 
poses, and  may  be  enforced  in  law  in  favor  of  an  unincorporated  voluntary 
association,  though  no  deed  was  executed;  Dye  v.  Beaver  Creek  Church, 
48  S.  C.  455,  50  AnL.St.  Rep.  728,  26  S.  E.  721,  holding  an  unincorporated 
society  may  take  and  hold  a  devise  of  real  estate  for  charitable  purposes; 
State  V.  Smith,  16  Lea,  669,  holding  that  where  the  fund  was  in  a  condition 
to  require  the  appointment  of  new  trustees,  it  would  be  done  by  the  Court 
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of  Chancery;  Bell  County  v.  Alexander,  22  Tex.  359,  360,  73  A21L  Dec. 
271,  272,  holding  that  counties  are  bodies  corporate  capable  of  taking  a 
bequest  for  the  benefit  of  the  public  schools. 

Power  of  corporation  to  act  as  trustee  of  charitable  trust.    Note,  8 
Ann.  Oas.  1181,  1182. 

Corporation  may  take  property  on  trust  not  strictly  within  scope  of  its 
direct  purposes,  but  collateral  to  them,  even  for  benefit  of  stranger  or  another 
corporation. 

Approved  in  Handley  v.  Palmer,  103  Fed.  43,  upholding  devise  to  city 
for  education  of  poor;  Clayton  v.  Hallett,  30  Colo.  253,  70  Pac.  436,  holding 
city  may,  without  express  authority,  accept  and  execute  trust  for  main- 
tenance of  college  for  orphan  boys,  since  charity  is  germane  to  main  pur- 
poses of  organization;  Roe  v.  Doe,  2  Boyce  (Del.)y  355,  80  Atl.  252,  munici- 
pal corporation  may  act  as  trustee  of  land  conveyed  for  cemetery;  Colbert 
v.  Speer,  24  App.  D.  C.  205,  bequest  to  trustees  of  college  of  certain  sum 
of  money  as  endowment  for  prosecution  of  historical  researcK  is  germane 
to  purpose  of  corporation  established  for  instruction  of  youth  and  is 
valid;  Owen  v.  Crumbaugh,  228  111.  412,  119  Am.  St.  Bep.  442,  10  Ann. 
Gas.  606,  81  N.  E.  1055,  testamentary  gift  in  trust  to  build  spiritualistic 
church  and  public  library  is  valid,  and  not  evidence  of  insanity;  Chap- 
man V.  Newell,  146  Iowa,  420,  125  N.  W.  326,  testamentary  gift  to  ceme- 
teries is  for  charitable  purpose  as  it  is  for  public  use  and  benefit; 
Klumpert  v.  Vrieland,  142  Iowa,  437,  121  N.  W.  35,  residuary  bequest  to 
poor  of  Voorst,  Gelderland,  Netherlands,  is  for  charitable  purpose  either 
under  statute  of  charitable  uses  or  independent  of  it;  Steams  v.  Newport 
Hospital,  27  R.  I.  316,  8  Ann.  Oas.  1176,  62  Atl.  135,  corporation  author- 
ized by  statutes  to  receive  property  to  care  for  "sick  and  hurt"  may  accept 
testamentary  gift  of  property  for  "sick,  hurt,  injured  and  infirm";  Board 
of  Handley  Trustees  v.  Winchester  Mem.  Hospital,  111  Va.  374,  70  S.  E. 
136,  city  of  Winchester  having  been  left  certain  funds  to  hold  as  trustee 
for  inhabitants,  it  was  competent  for  legislature  to  take  control  from 
common  council  and  vest  it  in  board  of  trustees;  Maxcy  v.  Oshkosh,  144 
Wis.  250,  31  L.  R.  A.  (N.  S.)  787,  128  N.  W.  905,  -wiU  giving  property 
to  city  for  training  school  on  condition  that  city  give  specified  sum  for 
same  purpose  creates  charitable  trust;  Perin  v.  Carey,  24  How.  505,  16 
L.  Ed.  710,  holding  the  city  of  Cincinnati  as  a  corporation  was  capable  of 
taking  in  trust  devises  under  a  will  for  the  purposes^  of  founding  colleges 
for  education;  Holifield  v.  Robinson,  79  Ala.  422,  holding  that  neither  the 
county  as  a  corporation  nor  the  court  of  county  commissioners  could  take 
bequest  where  the  income  was  to  be  applied  in  keeping  up  private  burial 
ground  of  the  donor;  City  Council  of  Augusta  v.  Walton,  77  Ga.  528, 
holding  the  city  council  had  ^o  right,  express  or  implied  under  the  laws 
of  the  State,  to  accept  or  administer  a  trust  where  the  will  indicated 
the  trustees;  Phillips  v.  Harrow,  93  Iowa,  102,  61  N.  W.  437,  holding 
municipal  corporations  may  take  a  devise  in  trust  to  maintain  a  foundling 
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hospital;  Barnum  v.  Mayor  etc.  of  Baltimore,  62  Md.  293,  holding  th^ 
city  had  jwwer  to  hold  in  trust  any  property  for  educational  or  charitahle 
purposes ;  Nourse  v.  Merriam,  8  Cush.  19,  holding  a  bequest  to  a  town  for 
supx>ort  of  a  free  school,  valid,  though  accompanied  by  a  void  condition, 
excluding  certain  persons  from  the  benefits  of  the  trust ;  Regents  v.  Detroit 
Young  Men's  Society,  12  Mich.  161,  holding  the  regents  of  the  university 
of  Michigan  could  hold  and  convey  real  estate  for  any  purpose  tending 
to  promote  the  interests  of  the  university;  Minnesota  Loan  etc.  Co.  v. 
Beebe,  40  Minn.  9,  2  L.  B.  A.  419,  41  N.  W.  233,  sustaining  the  validity 
of  law  of  1883,  granting  to  certain  companies  power  to  act  as  guardians 
of  estates  of  insane  persons;  Chambers  v.  St.  Louis,  29  Mo.  581,  holding  a 
devise  to  the  city  of  property  to  constitute  a  fund  for  the  relief  of  poor 
emigrants  going  west  to  settle  was  a  valid  devise,  and  was  germane  to 
the  purposes  of  the  city's  charter;  The  Dublin  Case,  38  N.  H*.  677,  holding 
that  a  municipality  was  capable  of  holding  a  fund  in  trust  for  the  support 
of  the  Christian  religion,  the  interest  to  be  paid  to  the  minister  of  the 
Congregational  persuasion;  Sargent  v.  Cornish,  54  N.  H.  21,  22,  deciding 
a  town  may  hold  a  bequest  of  money,  the  income  to  be  invested  yearly 
in  the  purchase  and  display  of  United  States  flags;  Raley  v.  Umatilla 
County,  15  Or.  177,  3  Am,  St.  Bep.  147,  holding  that  a  county  was  a  cor- 
poration capable  of  acquiring  and  holding  real  estate;  Philadelphia  v. 
Fox,  64  Pa.  St.  181,  holding  a  municipal  corporation  may  be  a  trustee 
for  public  purposes  germane  to  its  objects;  County  of  Lawrence  v.  Leon- 
ard, 83  Pa.  St.  211,  holding  a  county  could  take  as  trustee  a  bequest  for 
the  suppqrt  of  the  poor  of  a  certain  township;  Smith  v.  Westcott,  17  R.  I. 
368,  13  L.  R  A.  218,  22  Atl.  281,  holding  the  legislature  may  invest  a 
municipal  corporation  with  power  to  act  as  trustee  and  may  transfer  this 
power  and  the  administration  of  the  trust  to  another  trustee;  Ex  parte 
the  Greenville  Academies,  7  Rich.  Eq.  477,  483,  484,  holding  a  corporation 
may  be  appointed  a  trustee,  provided  the  duties  to  be  discharged  are  within 
the  powers  granted  by  the  charter;  Bell  County  v.  Alexander,  22  Tex.  362, 
73  Am.  Dec.  274,  holding  that  a  county  might  take  a  bequest  of  public 
schools  as  consistent  with  the  object  and  functions  of  such  corppration; 
Protestant  Episcopal  Educational  Society  v.  Churchman's  Reps.,  80  Va* 
758,  holding  a  bequest  to  the  society  upon  trust  for  purposes  germane  to 
the  purposes  of  the  society,  is  valid;  Danforth  v.  Oshkosh,  119  Wis.  281, 
97  N.  W.  265,  arguendo. 

Municipal  corporations  as  trusTees.    Note,  80  Am.  St.  Bep.  823. 
Power  of  municipality  to  take  property  as  trustee.    Note,  17  Ann. 

Gas.  746,  747. 
Municipal  corporation  as  trustee  of  charity.    Note,  14  L.  B.  A.  69. 

Devise  to  a  municipality  In  tmat  to  supply  a  city  with,  good  and  wholesome 
water  is  a  Tslld  chailtable  bequest. 

Approved  in  Attorney  Qeneral  v.  Boston,  123  Mass.  479,  collection  and 
misapplication  of  city  water  assessments  is  a  misapplication  of  trust  funds; 
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Higginson  v.  Turner,  171  Mass.  591,  61  N.  E.  173,  holding  that  the  city 
iti  Boston  was  competent  to  hold  and  administer  a  trust  for  charitable 
purposes  under  the  will  of  Benjamin  Franklin,  and  that  an  appointment 
of  trustees  by  the  court  was  void;  State  v.  Board  of  Commissioners,  8 
Wyo.  104,  55  Pae.  456,  holding  that  a  levy  for  State  taxes,  which  included 
a  penitentiary  building  tax,  was  not  in  conflict  with  the  constitutional 
prohibition  of  levying  a  State  revenue  for  the  support  of  State  educational 
and  charitable  institutions. 

Invalidity  of  charitable  bequest  for  indebtedness.    Note,  6  E.  R^  0. 
575. 

Neither  testator's  helii  nor  anyone  else  except  the  State  can  question  the 
power  of  a  corporate  devisee  and  trustee  to  execute  the  trust. 

Approved  in  Hubbard  v.  Worcester  Art  Museum,  194  Mass.  286, 10  Ann. 
Gas.  1025,  0  L.  B.  A.  (N.  S.)  689,  80  N.  E.  492,  under  statute  limiting  amount 
of  real  and  personal  estate  charitable  corporation  may  hold,  devise  in 
excess  of  that  amount  is  good  against  all  except  State ;  Girard  v.  Philadel- 
phia, 7  Wall.  14,  19  L.  Ed.  56,  where  the  trustee  was  a  corporation,  no 
modification  of  it  while  its  identity  remained  affected  its  rights  to  hold 
the  devise ;  White  v.  Keller,  68  Fed.  806,  30  U.  S.  App.  276,  applying  rule 
in  ejectment  by  one  claiming  under  the  heir  at  law  of  a  testator  against  a 
claimant  under  deeds  from  devisees  to  charitable  uses  under  will  of  same 
testator ;  Stuart  v.  Easton,  74  Fed.  859,  39  U.  S.  App.  238,  holding  a  grant 
of  land  by  the  proprietaries  of  Pennsylvania  creating  a  charitable  use  was 
not  defeated  by  nonuser  in  the  absence  of  any  express  provision  for  a  for- 
feiture or  reverter;  Handley  v.  Palmer,  91  Fed.  955,  holding  that  where 
a  residuary  charitable  bequest  to  a  city  was  not  wholly  void,  it  was  com- 
petent for  the  State  to  enact  a  law  authorizing  the  city  to  accept  it ;  Union 
W.  Co.  V.  Murphy's  F.  F.  Co.,  22  Cal.  630,  holding  the  question  of  viola- 
tion of  its  charter  by  a  corporation  is  one  between  the  State  and  the  cor- 
poration and  cannot  be  investigated  collaterally  by  an. individual;  Farring- 
ton  V.  Putnam,  90  Me.  427,  38  L.  B.  A.  348,  37  AtL  660,  holding  that  a 
bequest  to  a  charitable  association  of  a  sum  in  excess  of  what  its  eharter 
allowed  it  to  hold  could  not  be  contested  by  testator's  next  of  kin,  but  only 
by  the  State  as  against  public  policy;  Wade  v.  American  Colonization 
Society,  7  Smedes  &  M.  698,  45  Am.  Dec.  330,  holding  if  an  incorporation 
be  appointed  a  trustee  to  execute  valid  trusts  arising  under  a  will  only,  the 
State  can  contest  the  right  of  the  corporation;  De  Camp  v.  Dobbins,  29 
N.  J.  Eq.  42,  holding  that  third  persons  cannot  object  to  the  capacity  of 
a  church  corporation  to  take  a  gift  to  promote  the  religious  interests  of 
the  church — ^the  State  alone  can  interfere;  Heiskell  v.  Chickasaw  Lodge, 
87  Tenn.  687,  4  L.  B.  A.  706,  11  S.  W.  830,  holding  where  the  charity  is 
definite  heirs  and  devisees  cannot  question  the  capacity  of  the  trustee,  but 
only  the  State  could  do  so. 

Distinguished  in  Matter  of  McGraw,  111  N.  Y.  104,  2  L.  R.  A.  895,  19 
N.  E.  252,  holding  that  where  a  corporation  was  authorized  to  hold  prop- 
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erty  not  exceeding  a  stated  amount,  it  was  prohibited  taking  as  well  as 
holding  beyond  that  amount  and  that  the  heirs  or  next  of  kin  could  raise 
the  question. 

Right  of  private  persons  to  contest  corporation's  power  to  take  or 
hold  property.    Note,  82  L.  B.  A.  897. 

Conservative  provisions  of  statute  43  Eliz.,  chapter  4,  as  well  as  more 
•xtensive  range  of  charitable  uses  supported  by  chancery  before  and  beyond 
that  statute,  are  in  force  in  Pennsylvania  by  common  usage  and  constitutional 
recognition. 

Approved  in  Associate  Allimni  v.  Theological  Seminary,  163  N.  Y.  422, 
57  N.  E.  627,  holding  decree  in  action  against  trustee  misemploying  fund 
should  direct  specific  performance  of  trust;  Wheeler  v.  Smith,  9  How. 
80, 18  L.  Ed.  54,  where  the  court  refused  to  sustain  a  trust  when  its  benefi- 
ciaries described  as  "the  town  and  the  trade  of  the  town"  were  uncertain 
and  the  mode  of  applying  the  bounty  indefinite;  Fontain  v.  Ravenel,  17 
How.  384,  395,  15  L.  Ed.  86»  91,  holding  a  direction  in  a  will  for  sale  and 
disposition  of  property  by  executors  ''for  the  use  of  such  charities  as  they 
might  deem  most  beneficial  to  mankind''  could  not,  they  having  made  no 
appointment,  be  carried  out  by  the  court. 

Distinguished  in  Meade  v.  Beale,  Taney,  359,  362,  Fed.  Cas.  9371,  hold- 
ing a  charitable  bequest  to  a  voluntary  association  of  individuals  to  take 
in  succession  was  void;  Town  of  Hamden  v.  Rice,  24  Conn.  356,  holding 
a  devise  of  land,  the  interest  to  be  expended  in  repairing  highways  and 
bridges,  is  for  a  public  and  charitable  use  and  valid;  State  v.  Warren,  28 
Md.  354,  holding  a  bequest  to  a  church  which  did  not  become  incorporated 
until  after  the  death  of  testatrix  was  void  because  there  was  no  legatee 
in  being  capable  of  taking  when  the  will  went  into  effect;  Bascom  v.  Al- 
bertson,  34  N.  Y.  603,  holding  a  bequest  for  that  puipose  of  founding  a 
charity  to  such  persons  as  the  judges  of  another  State  may  appoint  to 
receive  it  is  invalid  by  laws  of  New  York. 

Where  devise  is  Invalid  by  reason  of  trustees  being  incapable  of  taking 
and  because  beneflciazies  are  uncertain  and  indefinite,  chancery  could  only  give 
it  validity  by  virtue  of  act  of  43  Elisabeth,  and  repeal  of  that  statute  in  any 
State  negatived  exercise  of  power. 

Approved  in  United  States  v.  Oregon  etc.  R.  Co.,  186  Fed.  908,  act  grant- 
ing lands  to  railroad  limiting  amount  and  price  in  sale  to  actual  settlers 
does  not  create  trust  in  company  in  favor  of  settlers,  as  such  trust  would 
be  uncertain  as  to  beneficiaries  and  their  interest;  McDonald  v.  Shaw,  81 
Ark.  243,  98  S.  W.  955,  devises  to  pastor  of  certain  church  to  establish 
school  for  education  pf  Catholic  boys  for  priesthood,  and  convent  for  edu- 
cation of  poor  Catholic  children  were  for  public  charities  and  invalid  for 
indefiniteness  of  beneficiaries;  Columbian  University  v.  Taylor,  25  App. 
D.  C.  131,  devise  of  real  estate  in  trust  to  institution  of  learning  for  free 
education  of  young  men  to  fit  them  for  admission  to  naval  academy  creates 
charitable  trust  not  void  for  uncertainty;  Coltman  v.  Moore,  1  McAr. 
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(D.  C.)  200,  201,  devise  in  trust  to  city  of  Washington,  if  heirs  extinct 
after  period  of  twenty  years,  to  establish  house  of  refuge  for  destitute 
reputable  females,  is  void  for  uncertainty;  Barker  v.  Town  of  Petersburg', 
41  Ind.  App.  451,  82  N.  E.  998,  residuary  gift  in  trust  to  town  for  school 
purposes  valid,  although  beneficiaries  somewhat  indefinite;  Chapman  v. 
Newell,  146  Iowa,  427,  125  N.  W.  329,  testamentaiy  gift  of  estate  to  per- 
manent school  fund  of  Louisa  County  not  invalid  for  uncertainty  because 
of  no  person  capable  of  accepting,  sinc^  court  may  appoint  trustee;  In  re 
Estate  of  Nilson,  81  Neb.  821,  116  N.  W.  975,  bequest  to  church  congrega- 
tion of  island  of  Norway  in  trust  for  needy  servant  girls  and  widows  and 
orphans  of  sailors  and  fishermen  is  definite  as  to  class,  and  will  not  fail 
for  uncertainty  as  to  beneficiaries;  In  re  Creighton's  Estate,  60  Neb.  802, 
803,  84  N.  W.  275,  276,  holding  provisions  for  administration  of  charitable 
trusts  under  43  Eliz.,  not  in  force;  Ritter  v.  Couch,  71  W.  Va.  233,  42 
L.  R.  A.  (N.  S.)  1216,  76  S.  E.  433,  trust  by  conveyance  of  land  to  incor- 
porated town  for  public  use  as  burial  place  is  not  void  because  of  indefi- 
niteness  of  beneficiary;  Harrington  v.  Pier,  105  Wis.  516,  76  Am.  St.  Rep. 
948,  82  N.  W.  356,  upholding  devise  to  promote  temperance  work  in  a 
certain  city;  State  v.  QriflBth,  2  Del.  Ch.  414,  in  general  discussion  of  the 
powers  of  the  Court  of  Chancery;  State  v.  Smith,  16  Lea,  667,  holding  a 
devise  to  trustees  of  the  free  schools  of  a  county,  there  being  no  such 
trustees,  will  go  to  the  directors  of  the  school  district  of  the  county  in 
which  testator  lived,  being  manifestly  intended  by  the  description;  Heis- 
kell  V.  Chickasaw  Lodge,  87  Tenn.  675,  4  L.  R.  A.  704,  11  S.  W.  827,  that 
in  principal  case  "devisee  and  donee"  meant  the  trustee  not  the  benefici- 
ary; Bell  County  v.  Alexander,  22  Tex.  361,  73  Am.  Dec.  273,  as  to  the 
jurisdiction  of  the  Court  of  Chancery  over  donations  to  charity  where  the 
gift  was  to  a  county. 

Where  there  is  good  deylsee  as  tmstee  and  charity  is  good  at  common  law, 
though  object  is  somewhat  Indefinite,  Court  of  Chancery  may  enforce  tmat. 

Approved  in  Smith  v.  Davis,  90  Cal.  33,  27  Pac.  28,  holding  under  deed 
of  trust  of  land  in  another  State  by  persons  resident  there,  a  court  of  this 
State  having  jurisdiction  of  parties  may  appoint  a  new  trustee  where  trus- 
tees named  cannot  act ;  Bridgeport  Public  Library  etc.  v.  Burroughs  Home, 
85  Conn.  316,  82  Atl.  584,  property  of  charitable  trust  does  not  revert  to 
donor's  heirs  or  legal  representatives  upon  breach  of  trust  by  trustees  in 
absence  of  express  condition  of  gift  that  it  shall  revert;  Quid  v.  Wash- 
ington Hospital  for  Foundlings,  1  McAr.  (D.  C.)  549,  29  Am.  Rep.  605. 
devise  of  lots  in  Washington  in  trust  for  foundling  hospital  to  be  built 
by  any  association  incorporated  by  act  of  Cong^ss  was  not  void  under 
rule  against  perpetuities  not  applicable  to  charitable  uses,  or  for  uncer- 
tainty; Lackland  v.  Walker,  151  Mo.  256,  52  S.  W.  427,- construing  will 
creating  charitable  trust  and  providing  against  alienation,  except  by  lease 
for  not  more  than  sixty  years,  with  privilege  of  perpetual  renewal;  Gidlev 
V.  Lovenberg,  35  Tex:  Civ.  211,  79  S.  W.  836,  devise  of  fund  to  be  used 
in  organizing  and  maintaining  home  for  bettering  condition  of  onfortaiiate 
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widows  and  orplians  of  certain  city  is  not  ^oid  because  class  is  too  indefi- 
nite ;  Hays  v.  Harris,  73  W.  Va.  20,  80  S.  E.  829,  will  providing  that  pro- 
ceeds of  sale  of  property  be  used  to  establish  hospital  for  sick  poor  is  sufiQ- 
ciently  definite, to  create  trust  for  charitable  purpose;  dissenting  opinion  in 
Danforth  v.  Oshkosh,  119  Wis.  290,  97  N.  W.  268,  majority  holding  power 
of  alienation  not  suspended  where  trustees  of  property  are  given  authority 
to  sell  and  convey  complete  title;  Fontain  v.  Ravenel,  17  How.  397,  15 
L.  Ed.  92  (concurring  opinion),  where  a  devise  is  to  persons  capable  of 
taking,  in  trust  for  beneficiaries  sufficiently  defined,  and  for  purposes 
neither  illegal  nor  immoral,  and  where  jurisdiction  would  not  be  excluded 
by  reason  of  parties.  Federal  courts  could  enforce  it  (majority  holding  the 
contrary) ;  Jones  v.  Habersham,  107  U.  S.  179,  27  L.  Ed.  403,  2  Sup.  Ct. 
341,  holding  the  validity  of  a  charitable  devise  as  against  the  heir  at  law 
depends  on  the  law  of  the  State  where  the  land  lies,  the  validity  of  a 
charitable  bequest  as  against  the  next  of  kin  depends  on  the  law  of  the 
State  of  testator's  domicile;  Sickles  v.  New  Orleans,  52  U.  S.  App.  158, 
affirming  s.  c,  80  Fed.  873,  holding  where  the  intention  of  a  testator  was 
clear  that  on  failure  of  any  specific  charitable  bequest  the*  executors  should 
dispose  of  the  legacy  to  such  purposes  as  should  best  agree  with  testator's 
wishes  as  expressed  in  the  will,  the  heirs  at  law  would  take  nothing  on 
the  failure;  Carter  v.  Balfour,  19  Ala.  829,  sustaining  a  bequest  to  the 
Baptist  societies  for  foreign  and  domestic  missions  and  the  American  and 
Foreign  Bible  Society  as  suMciently  specific;  Estate  of  Hinckley,  58  CaL 
492,  sustaining  validity  of  a  devise  of  the  California  Theatre,  San  Fran- 
cisco, to  trustees  on  trust,  to  pay  certain  legacies  from  the  income  and^ 
thereafter  to  the  establishment  of  a  perpetual  fund  to  be  devoted  perpetu- 
ally to  human  beneficence  and  charity,  and  creating  the  Hinckley  scholar-  ^ 
ship;  People  v.  Cogswell,  113  Cal.  139,  85  L.  E.  A.  271,  45  Pao.  272,  sustain-  ' 
ing  validity  of  a  charitable  bequest  upon  trust  for  the  creation  and  mainte- 
nance of  a  polytechnical  school  for  the  boys  and  girls  of  the  State  of  Cali- 
fornia ;  Haines  v.  Allen,  78  Ind.  102,  41  Am.  Bep.  557,  sustaining  a  bequest 
to  trustees  of  an  organized  church,  the  interest  to  be  applied  to  the  sup- 
pression of  the  liquor  traffic;  Miller  v.  Chittenden,  4  Iowa,  274,  sustaining 
a  charitable  trust  when  there  were  trustees  appointed  having  duties,  al- 
though the  beneficiary  was  not  in  existence;  Fink  v.  Fink,  12  La.  Ann 
321,  holding  principal  case  had  no  bearing  on  the  law  in  Louisiana  on  the 
question  of  a  devise  to  a  corporation  not  in  esse  at  the  time  of  testator's 
death;  Earle  v.  Wood,  8  Cush.  448,  sustaining  a  deed  containing  a  valid 
grant  to  trustees  for  the  uses  of  a  religious  body  though  the  persons  to  be 
benefited  were  uncertain,  not  definitely  designated  and  not  incorporated; 
Williams  v.  Williams,  8  N.  Y.  541,  holding  a  bequest  to  provide  an  endow- 
ment for  minister  of  Presbyterian  church,  and  a  legacy  to  provide  an  edu- 
cation for  poor  children  were  valid;  People  v.  Fitch,  154  N.  Y.  31,  38 
Ii.  R.  A.  596,  47  N.  E.  987,  holding  the  New  York  Institution  for  the  Blind 
was  to  a  certain  extent  to  be  regarded  as  a  charitable  institution ;  Keith  v. 
Scales,  124  N.  C.  510,  32  S.  E.  811,  812,  sustaining  validity  of  a  devise  to 
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courts  of  chancery  had  no  jurisdiction  to  sustaii^  a  charity  when  the  objects 
were  indefinite  and  uncertain;  Russell  v.  Allen,  107  U.  S.  167,  27  L.  Ed. 
399,  2  Sup.  Ct.  331,  doctrine  of  charitable  uses  did  not  derive  its  orifdn  in 
the  statute  of  Elizabeth;  Mormon  Church  t.  United  States,  136  U.  S.  52, 
84  L.  Ed.  494,  10  Sup.  Ct.  806,  holding  where  the  particular  use  designated 
\  was  unlawful  and  contrary  to  public  policy,  the  Court  of  Chancery  might 

reform  the  illegal  trust;  Cresson  v.  Cresson,  6  Fed.  Cas.  807,  arguing  that 
there  never  was  a  time  when  a  grant  or  devise  to  an  individual  for  an  ade- 
quately expressed  use,  not  superstitious,  was  without  protection  in  Eng- 
^  land ;  White  v.  Keller,  68  Fed.  803,  30  U.  S.  App.  275,  discussing  the  law 

of  State  of  Mississippi  on  charitable  devises;  Carter  v.  Balfour,  19  Ala. 
825,  holding  that  Court  of  Chancery  has  jurisdiction  over  charitable  be- 
quests by  virtue  of  its  original  common-law  powers,  and  that  a  bequest  to 
named  societies  is  valid  if  they  were  organized  and  known  by  those  names 
at  testator's  death ;  Williams  v.  Pearson,  38  Ala.  305,  sustaining  an  execu- 
tory bequest  to  "Pilgrims  Rest  Association,"  and  "Vienna  &  Cochrans 
Will  Beat,"  to.be  loaned  out  by  commissioners  and  the  interest  applied  to 
the  education  of  pauper  children;  Estate  of  Hinckley,  58  Cal.  495,  498^ 
501,  upholding  bequest  "human  beneficence  and  charity";  Woodruff  v. 
Marsh,  63  Conn.  137,  SB  Am.  8t.  Rep.  366,  26  Atl.  851,  sustaining  a  be- 
quest to  trustees  to  maintain  a  home  for  destitute  and  friendless  children 
as  a  sufficiently  definite  charitable  bequest;  State  v.  Griffith,  2  Del.  Ch. 
419,  holding  that  the  chancery  courts  of  the  State  had  full  jurisdiction 
over  charitable  trusts;  Beall  v.  Fox,  4  Ga.  427,  428,  holding  a  court  of 
equity  in  Georgia  has  jurisdiction  to  carry  into  effect  charitable  bequests 
of  a  testator  according  to  his  intention,  independent  of  statute  of  43 
Elizabeth;  Heuser  v.  Harris,  42  111.  433,  holding  the  Court  of  Chancery 
would  appoint  a  trustee  of  a  charitable  bequest  when  there  was  no  power 
of  appointment  elsewhere;  Starkweather  v.  American  Bible  Society,  72 
111.  58,  22  Am.  Rep.  1S9,  holding  the  society,  being  incapable  under  New 
York  laws,  where  it  was  incorporated,  of  taking  real  estate  by  devise,  can- 
not take  in  Illinois,  and  as  to  such  real  estate  there  is  an  intestacy;  Hoef- 
fer  V.  Clogan,  171  111.  468,  68  Am.  St.  Rep.  245,  40  L.  R.  A.  781,  49  N.  E. 
529,  holding  the  statute  of  43  Elizabeth  was  a  part  of  the  common  law  of 
Illinois,  but  the  equitable  jurisdiction  over  charitable  trusts  was  independ- 
ent of  that  statute:  McCord  v.  Ochiltree,  8  Blackf,  20,  holding  a  bequest 
to  an  unincorporated  association  for  the  purpose  of  providing  education 
of  Presbyterian  ministers  was  void  at  law,  but  would  be  enforced  in 
equity;  Sweeney  v.  Sampson,  5  Ind.  476,  holding  a  bequest  for  the  diffu- 
sion of  useful  knowledge  amongst  the  institutes,  etc.,  of  the  workinsr 
classes  could  be  sustained  as  a  charity ;  Grimes'  Executors  v.  Harmon,  35 
Ind.  230,  231,  246,  9  Am.  Rep.  714,  715,  727,  holding  the  courts  of  the 
State  could  only  exercise  the  judicial  power  of  tl^e  English  chancery  court , 
they  could  administer  but  not  create  a  trust ;  Board  of  Commxs.  v.  Rogers^ 
55  Ind.  302,  holding  a  Court  of  Chancery  could,  independently  of  the  stat- 
ute of  Elizabetbi  cause  a  devise  for  charitable  uses  to  be  upheld  and  exe- 
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cuted;  Board  of  Commra.  v.  Dinwiddie,  139  Ind.  140,  37  N.  E.  799,  sus- 
taining a  bequest  to  a  board  of  county  commissioners  to  establish  a  home 
for  worthy  unfortunate  persons  and  orphan  boys;  Miller  v.  Chittenden, 
2  Iowa,  369,  holding  that  equity  will  carry  out  a  chariftable  trust  if  the 
intent  of  the  donor  can  be  ascertained,  and  that  the  jurisdiction  does  not 
depend  on  the  statute  of  Elizabeth;  Johnson  v.  Mayne,  4  Iowa,  191,  hold- 
ing where  a  trust  is  created  by  will  and  is  sustainable  in  point  of  law,  a 
court  of  equity  will  carry  it  into  effect;  State  v.  Executors  of  McDonogh, 
8  La.  Ann.  257,  holding  that  legacies  to  municipal  corporations  "to  pious 
uses,"  for  the  benefit  of  the  poor,  are  not  void  for  uncertainty;  Tappan  v. 
Deblois,  45  Me.  131,  holding  that  where  a  trust  for  charitable  purposes  is 
definite  in  its  objects,  lawful  and  to  be  regulated  by  trustees  appointed  for 
that  purpose,  the  court  of  equity  has  jurisdiction  over  it  independently  of 
the  statute  of  Elizabeth;  Jackson  v.  Phillips,  14  Allen,  577,  holding  that 
when  the  immediate  object  of  the  trust  failed,  equity  would  frame  a  scheme 
for  carrying  out  the  purpose  of  the  trust  as  nearly  as  possible;  Penny  v. 
Croul,  76  Mich.  480,  5  L.  R.  A.  863,  43  N.  W.  652,  holding  in  ease  the 
object  of  the  trust  is  exhausted,  the  fund,  instead  of  resulting  to  the  don« 
ors,  is  subject  to  a  new  appointment,  and,  therefore,  if  a  municipal  cor- 
poration be  abolished,  its  property  and  functions  may  be  placed  in  such 
hands  as  the  legislature  may,  select ;  Wade  v.  American  Colonization  Soci- 
ety, 7  Smedes  &  M.  695,  45  Am.  Dec.  328,  holding  it  is  only  when  the 
bequest  is  too  vague  or  indefinite  for  those  intended  as  beneficiaries,  to 
claim  any  interest  that  the  doctrine  as  to  charities  arises,  definite  chari- 
ties are  trusts  which  equity  will  execute  by  virtue  of  its  ordinary  juris- 
diction; Chambers  v.  City  of  St.  Louis,  29  Mo.  586,  holding  that  where 
there  were  trustees  appointed  for  indefinite  and  general  charities,  they 
would  be  enforced  in  chancery  independently  of  the  statute  of  Elizabeth; 
Missouri  Hist.  Society  v.  Academy  of  Sciences,  94  Mo.  467,  8  S.  W.  348, 
defining  the  essentials  of  "a  charity"  which  did  not  depend  for  its  validity 
on  the  statute  of  Elizabeth,  and  holding  the  power  of  court  of  equity  to 
apply  the  doctrine  of  cy  pres  is  not  derived  from  that  statute;  Hutchins 
V.  George,  44  N.  J.  Eq.  126,  14  Atl.  109,  holding  a  bequest  for  the  distri- 
bution of  Henry  George's  books,  describing  the  existing  land  law  system 
as  robbery,  is  not  such  a  charity  as  courts  will  enforce ;  Shotwell  v.  Mott, 
2  Sand.  Ch.  50,  holding  that  bequests  for  the  benefit  of  New  York  Yearly 
Meeting  of  Orthodox  Friends  and  for  the  relief  of  indigent  persons  of  a 
town,  were  purely  charitable  uses  subject  to  the  jurisdiction  of  Court  of 
Chancery;  Williams  v.  Williams,  8  N.  Y.  542,  552,  holding  the  provisions 
of  the  Revised  Statutes  as  to  uses  and  trusts,  do  not  apply  to  charitable 
uses  (this  case  was  overruled  in  Holmes  v.  Mead,  52  N.  Y.  332) ;  Pennoyer 
vTWadhams,  20  Or.  279,  11  L.  R.  A.  211,  25  Pac.  722,  holding  equity  would 
enforce  a  trust  devise  to  build  a  Presbyterian  church  and  parsonage, 
although  there  was  no  Presbyterian  church  organization  or  society  in  the 
place  at  time  of  testator's  death;  Derby  v.  Derby,  4  R.  I.  436,  sustaining 
a  bequest  to  a  minister  in  trust  to  apply  it  to  the  relief  of  the  destitute, 
in— 62 
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as  usually  distributed  by  the  minister  at  large  in  Boston,  as  a  good  chari- 
table trust,  both  at  common  law  and  under  a  statute  of  Rhode  Island ;  Pell 
T.  Mercer^  14  R.  I.  436,  holding  that  a  bequest  of  personalty  in  trust  for 
such  works  of  religion  or  benevolence  as  the  executors  might  select,  was  a 
good  gift  f or xharitable  purposes;  Attorney  General  v.  Jolly,  1  Rich.  Eq. 
107,  42  Am.  bee.  351,  holding  the  statute  of  Elizabeth  had  never  been 
adopted  in  South  Carolina,  and  Court  of  Chancery  had  jurisdiction  to  en- 
force all  charitable  uses  except  perhaps  a  charity  at  large ;  dissenting  opin- 
ion in  State  v.  Columbia,  12  S.  C.  402,  showing  the'  jurisdiction  of^he  Court 
of  Chancery  in  the  State  was  equal  to  that  of  the  English  court;  dissenting 
opinion  in  Green  v.  Allen,  5  Humph.  222,  majority  holding  the  Court  of 
Chancery  in  State  of  Tennessee  had  no  jurisdiction  over  charities  beyond 
that  of  the  chancellor  in  England ;  Franklin  v.  Armfield,  2  Sneed,  346,  hold* 
ing  the  English  doctrines  as  to  jurisdiction  of  chancery  over  charities  had 
been  in  part  adopted  in  Tennessee  and  that  a  sale  would  be  decreed  in  chan- 
cery of  property  in  the  execution  of  a  charitable  trust;  Hopkins  v.  Upshur, 
20  Tex.  96,  70  Am.  Dec.  379,  holding  that  Court  of  Chancery  will  enforce  an 
agreement  to  subscribe  for  the  erection  of  a  church  on  the  faith  of  which 
the  vestry  incurred  liabilities ;  Protestant  Episcopal  Ed.  Society  v.  Church- 
man's Reps.,  80  Va.  768,  773,  sustaining  bequest  to  society  "to  be  used 
exclusively  for  educating  poor  young  men  for  the  Episcopal  ministiy: 
Trustees  v.  Guthrie,  86  Va.  146,  147,  148,  151,  6  L.  B.  A  330,  331,  332,  10 
S.  E.  324,  325,  326,  holding  State  act  of  1839  made  enforceable  all  gifts 
to  charitable  uses  subject  to  certain  restrictions;  Ruth  v.  Oberbrunner,  40 
Wis.  256,  holding  State  law  had  abolished  all  trusts  except  such  as  were 
specifically  authorized,  and  that  a  devise  upon  trust  for  the  benefit  of  "the 
Order  of  St.  Dominican  and  St.  Catharine  Female  Academy,"  not  then 
incorporated,  was  void. 

Distinguished  in  District  of  Columbia  v.  Washington  Market  Co.,  3 
McAr.  (D.  C.)  578,  construing  trust  for  benefit  of  poor  of  Washington  and 
of  the  District  of  Columbia. 

Enforcement  of  general  bequest  for  charity  or  religion.    Note,  14 
L.  B.  A.  (N.  8.)  57,  98,  114. 

Law  governing  validity  of  testamentary  gift  to  foreign  charity,  and 
administration  thereof.    Note,  20  Ann.  Gas.  867. 

Xt  is  no  proof  of  the  nonexistence  of  equitable  rights  that  there  exists  no 
adequate  legal  remedy  to  enforce  them. 

Cited  in  Johnson  v.  Mayne,  4  Iowa,  191,  holding  bequests  to  an  unincor- 
porated association  for  purposes  of  general  and  indefinite  charity  may  be 
good,  and  a  bequest  will  not  fail  because  no  trustees  are  appointed  to  take 
it ;  Drury  v.  Inhabitants  of  Natick,  10  Allen,  181,  upholding  trust  for  estab- 
lishing library  for  use  of  town  to  be  controlled  by  trustees  chosen  by  in- 
habitants; Saltonstall  v.  Sanders,  11  Allen,  455,  holding  the  jurisdiction 
of  a  particular  court  is  not  the  test  of  what  is  a  charity  and  sustaining  a 
l)equest  to  his  executors  as  intended  for  the  general  relieLof  the  poor. 
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40ViM  is  not  void  as  hostile  to  Obxlstlaii  reUglon  because  It  ex- 
cludes ministers  of  reUglon  ftom  holding  office  in  It,  and  limits  the  Instruction 
to  scholars  to  pure  morality,  thereby  excluding  all  instruction  in  the  Christian 
religion. 

Cited  in  United  States  v.  World's  Columbian  Exposition,  56  Fed.  645, 
holding  a  gift  by  Congress  to  the  World's  Columbian  Exposition  on  condi- 
tion it  should  be  dosed  on  Sundays  constituted  a  charitable  gift  on  condi- 
tion enforceable  in  equity  and  constitutional;  Webster  v.  Morris,  66  Wis. 
388,  57  Abl  Bep.  281,  28  N.  W.  361,  holding  that  a  condition  attached  to  a 
legacy  that  it  should  be  paid  only  if  legatee  had  learned  some  useful  trade, 
business  or  profession  and  was  of  good  moral  character,  was  not  contrary 
to^  good  morals  or  public  policy  and  was  valid. 

What  constitutes  a  sectarian  institution  or  school.  Note,  8  Am.  St. 
Rep.  418. 

Qift  for  public  purpose,  as  distinguished  from  benevolent,  educational 
or  religious  purpose  as  valid  charitable  gift.  Note,  Ann.  Gas.  1914A, 
1215,  1216,  1217,  1218. 

Christianity  is  part  of  common  law  of  PennsylTanla  in  so  far  as  its  divine 
origin  and  truth  are  admitted,  but  the  hill  of  rights  extends  to  all  sects,  whether 
cniriBtian  or  not. 

.  Approved  in  Hackett  v.  Brooksville  Graded  School  Dist.,  120  Ky.  620, 
117  Am.  St.  Bep.  599,  9  Ann.  Gas.  86,  69  L.  B.  A.  (N.  S.)  592,  87  S.  W.  795, 
opening  public  school  with  prayer  and  reading  of  Bible  is  not  violation  of 
Constitution  prohibiting  appropriation  of  funds  in  aid  of  sectarian  schools ; 
State  V.  Barnes,  22  N.  D.  23,  Ann.  Gas.  1913E,  980,  132  N.  W.  217,  statute 
prohibiting  theatrical  performances  and  moving-picture  shows  on  Sunday 
is  not  violation  of  constitutional  provision  for  religious  freedom;  dissent- 
ing opinion  in  People  v.  Board  of  Education,  245  111.  361, 19  Ann.  Gas.  220, 
29  L.  R.  A.  (N.  S.)  442,  92  N.  E.  260,  majority  holding  that  reading  Bible 
in  public  school  is  violation  of  constitutional  provision  prohibiting  appro- 
priation of  public  fund  for  sectarian  purpose;  Holy  Trinity  Church  v. 
United  States,  143  U.  S.  471,  36  L.  Ed.  232,  12  Sup.  Ct.  516,  immigration 
act  did  not  apply  to  a  contract  with  an  alien  minister  of  religion  to  remove 
to  the  United  States  and  enter  the  service  of  a  religious  sociely  as  its 
minister;  €K)odrich  v.  Goodrich,  44  Ala.  673,  applying  rule  to  definition 
of  legal  cruelty  as  grounds  for  divorce;  Shover  v.  State,  10  Ark.  263,  up- 
holding act  forbidding  keeping  groceries  open  on  Sunday;  State  v.  Bott, 
31  Ija.  Ann.  666,  88  Am.  Rep.  227,  holding  State  law  authorizing  parochial 
authorities  to  prohibit  the  sale  of  liquor  on  Sundays  constitutional,  and 
an  ordinance  passed  thereunder  does  not  have  for  its  object  the  enforce- 
ment of  the  observance  of  the  Christian  Sabbath;  dissenting  opinion  in 
Hale  V.  Everett,  53  N.  H.  206,  243,  Unitarians  included  in  the  denomina- 
tion of  Christian ;  Zeisweiss  v.  James,  63  Pa.  St.  471,  8  Am.  Rep.  564,  hold- 
ing a  devise  to  a  society  to  be  afterward  incorporated,  to  be  called  'The 
Infidel  Society  in  Philadelphia/'  to  build  a  hall  for  the  free  discussion  of 
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religion,  politics,  etc.,  was  Toid  as  an  insult  to  Chri^ttMttty ;  State  v.  Dis- 
trict Board,  76  Wis.  210,  20  Am.  St.  R^.  60,  7  L.  B.  A.  341,  44  N.  W.  978, 
holding  the  stated  reading  of  the  Bible  as  a  text-book  in  the  public  schools 
is  ''sectarian  instruction''  within  the  meaning  of  the  Constitution,  section  3, 
article  X. 

Distinguished  in  Manners  v.  Library  Co.,  93  Pa.  St.  172,  39  Am.  Rep. 
744,  holding  that  a  direction  in  a  gift  to  found  and  endow  a  library,  not 
to  exclude  any  books  differing  from  conventional  ideas  on  theology,  etc., 
with  a  direction  to  publish  certain  works  averred  to  be  atheistical,  would 
not  avoid  the  trust  and  the  condition,  if  illegal,  would  be  disr^arded. 

What  the  "common  law"  includes.    Note,  Ann.  Oas.  1913E,  1228. 
Adoption  of  common  law  in  United  States.    Note,  22  L.  R.  A.  504.   - 

Courts  cannot,  in  considering  objection  to  validity  of  charitable  bequest  as 
hostile  to  OhrlBtian  religion,  go  beyond  record,  nor  look  at  general  considera- 
tions of  supposed  public  interest  of  the  State  beyond  what  its  Constitution  and 
laws  and  judicial  decisions  show. 

Approved  in  Hartford  Ins.  Co.  v.  Chicago  etc.  Ry.  Co.,  175  U.  S.  100, 
44  L.  Ed.  89,  20  Sup.  Ct.  37,  holding  validity  of  ajp-eement  between  railroad 
^and  lessee  absolving  railroad  from  liability  for  fires  caused  by  locomotives 
is  one  of  local  law;  Kardo  Co. -v.  Adams,  231  Fed  969,  in  action  for  in- 
fringement of  patent,  complainant  was  corporation  de  facto^  if  not  de  jure, 
and  legality  of  organization  could  not  be  attacked  by  defendant;  West 
Virginia  Pulp  &  Paper  Co.  v.  Miller,  176  Fed.  296,  100  C.  C.  A.  176,  laws 
of  West  Virginia  prohibiting  holding  of  land  by  church  or  religious  de- 
nomination did  not  affect  validity  of  will  devising  lands  in  West  Virginia 
to  trustee  to  be  sold  for  bencRt  of  church  in  Maryland;  McCue  v.  North- 
western Mut.  Life  Ins.  Co.,  167  Fed.  442,  93  C.  C.  A.  71,  execution  for 
crime  does  not  bar  recovery  on  policy  of  life  insurance  not  excluding  such 
risk  in  State  where  decisions  uphold  recovery  regardless  of  manner  of 
death  if  third  persons  are  beneficiaries;  Kuhn  v.  Fairmont  Coal  Co.,  152 
Fed.  1016,  Federal  court  follows  decision  of  State  court  in  determining 
whether  deed  to  coal  underlying  certain  land  contained  implied  covenant 
to  sustain  surface;  Parker  v.  Moore,  111  Fed.  473,  holding  Federal  court 
will,  un^er  Rev.  Stats.  S.  C.  1895,  §  1859,  hold  that  broker  advancing  mar- 
gins cannot  recover;  Daniels  v.  Benedict,  97  Fed.  372,  upholding  agree- 
ment of  separation  between  husband  and  wife,  whereby  he  releases  all 
claims  upon  his  estate  and  he  provides  for  her  maintenance ;  General  Elec- 
tric Co.  V.  Town  of  Ft.  Deposit,  174  Ala.  185,  56  South.  804,  contract  of 
town  council  for  purchase  of  property  for  four  thousand  dollars  void  for 
want  of  ratification  by  electors  is  not  illegal,  and  seller  may  recover  back 
his  property;  Zeigler  v.  Illinois  Trust  etc.  Bank,  245  111.  193,  19  Ann.  Cas. 
127,  28  L.  R.  A.  (N.  S.)  1112,  91  N.  E.  1045,  contract  of  physician  to  fur- 
nish medical  attention  to  patient  for  life  for  specified  consideration  not 
void  as  against  public  policy;  State  v.  Dircks,  211  Mo.  580,  111  S.  W.  3, 
sheriff  elected  for  two  year  term  in  1906  is  eligible  for  election  in  1908 
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under  new  Constitntion  providing  for  four  year  teuhi  without  re-election 
to  take  effect  in  1908 ;  Parchen  v.  Chessman,  49  Mont.  334,  Ann.  Oas.  1916A, 
681,  142  Pac.  633,  public  policy  of  State  not  determined  by  convictions  ol 
judges,  but  by  statutes  or  court  decisions,  and  statute  declaring  waiver  of 
statute  of  limitations  not  contrary  to  public  policy  controls;  Glover  v. 
Baker,  76  N.  H.  419,  83  Atl.  932,  testamentary  gift  of  estate  in  trust  for 
promotion  of  Christian  Science  is  not  against  public  policy  of  State ;  Spead 
V.  Tomlinson,  73  N.  H.  58,  59  Atl.  379,  voluntary  consent  to  follow  advice 
and  abide  by  result  of  prayers  of  Christian  Science  healer  precludes  re- 
covery for  damages  for  negligence;  Coler  v.  Tacoma  Ry.  &  Power  Co.,  64 
N.  J.  Eq.  133,  53  Atl.  686,  upholding  purchase  and  vote  by  foreign  corpo- 
ration of  stock  of  domestic  corporation;  Hamilton  etc.  Traction  Co.  v. 
Parish,  67  Ohio  St.  194,  65  N.  E.  1014,  holding  abutting  owners  may,  for 
valuable  consideration,  give  their  consent  to  construction  and  operation  of 
street  railroads;  White  v.  McMath,  127  Tenn,  718,  44  L.  R.  A.  (N.  S.)  1115, 
156  S.  W.  471,  agreement  to  relinquish  right  to  purchase  land  for  specified 
sum  paid  by  another  prospective  purchaser,  though  withholding  competi- 
tion, is  not  void  as  against  public  policy;  Roller  v.  Murray,  107  Va.  543, 
59  S.  E.  426,  common  law  respecting  validity  of  champertous  contracts  is 
still  in  force  in  Virginia  and  governs  champertous  suits  brought  in  Vir- 
ginia; Deepwater  Ry.  Co.  v.  Honaker,  66  W.  Va.  142,  27  L.  R.  A.  (N.  S.) 
888,  66  S.  £.  107,  deed  of  married  woman  to  trustees  for  use  of  religious 
sect,  invalid  for  want  of  privy  examination,  is  not  good  as  parol  dedica- 
tion of  property;  dissenting  opinion  in  Stewart  v.  Wright,  147  Fed.  341, 
majority  permitting  party  induced  to  enter  into  fraudulent  footrace  to 
recover  money  wagered  by  him;  dissenting  cminion  in  Dodge  v.  Cornelius, 
168  N.  Y.  253,  61  N.  E.  248,  majority  upholdmg  statute  penalizing  witness 
to  will  neglecting  to  write  address  opposite  signature;  Swann  v.  Swann, 
21  Fed.  301,  holding  a  contract  made  on  Sunday,  valid  by  the  law  of  the 
State  where  made^  will  be  enforced  by  courts  of  another  State  by  whose 
laws  it  would  be  void;  United  States  v.  Trans-Missouri  Freight  Assn.,  53 
Fed.  69,  19  U.  S.  App.  36,  24  L.  R.  A.  83,  applying  principle  in  determining 
the  public  policy.jcrf  a  nation,  as  regards  the  Interstate  Commerce  Act  of 
1887;  Hartford  Fire  Ins.  Co.  v.  Chicago  etc.  Ry.  Co.,  70  Fed.  202,  36  U.  S. 
App.  152,  30  L.  B*  A.  197,  affirming  s.  c,  62  Fed.  906,  inquiring  into  the 
public  policy  of  a  State  with  regard  to  leases  exempting  a  lessor  from  lia- 
bility for  destruction  of  buildings  on  the  leased  land  through  his  negli- 
gence, the  land  being  a  part  of  a  railroad  company's  depot  grounds;  Smith 
v.  Du  Rose,  78  Ga.  440,  6  Am.  St.  Rep.  272,  3  S.  E.  316,  considering  the 
provisions  of  a  will  claimed  to  be  void  as  against  public  morals,  and  hold- 
ing the  court  could  only  inquire  into  what  the  law  was,  not  whether  it 
was  good  or  bad  policy;  Bamum  v.  Mayor  etc.  of  Baltimore,  62  Md.  291, 
holding  that  a  bequest  contingent  on  the  legatee  withdrawing  from  a  church 
if  a  member,  the  income  to  be  paid  to  him  for  life  until  he  became  a  mem- 
ber, was  not  against. public  policy;  HoUis  v.  Drew  Theological  Seminary, 
95  N.  Y.  172,  holding  gifts  to  charitable,  benevolent,  scientific  or  educa- 
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tional  institutions  are  not  against  public  policy,  and  there  is  no  public 
policy  outside  of  the  statutes  which  condemns  gifts  to  such  institutions, 
^1  though  contained  in  a  will  executed  within  two  months  of  testator's 
death;  Cross  v.  United  States  Trust  Co.,  131  N.  Y.  344,  27  Am.  St.  Ba^. 
606»  15  L.  R.  A.  610,  30  N.  E.  128,  holding  an  action  would  not  lie  to  declare 
invalid  a  testamentary  disposition  of  personal  property  in  New  York  State 
by  a  resident  of  another  State  and  then  valid,  but  which  would  be  invalid 
if  the  will  had  been  governed  by  laws  of  New  York;  Lancaster  v.  Amster- 
dam Imp.  Co.,  140  N.  Y.  589,  24  L.  R.  A.  332,  35  N.  E.  968,  holding  there 
was  nothing  in  the  Constitution  of  the  State  to  prevent  foreign  corpora- 
tions from  acquiring  and  holding  real  estate  for  the  transaction  of  any 
lawful  business ;  People  v.  Hawkins,  157  N.  Y.  12,  42  L.  R.  A.  495,  51  N.  E. 
260,  holding  that  the  amendment  to  the  State  Constitution,  with  respect 
to  prison  labor,  does  not  indicate  any  public  policy  to  suppress  competition 
of  prison  with  free  labor,  and  that  the  statute  requiring  goods  to  be  labeled 
''convict-made'^  violates  the  Federal  Constitution;  Deming  v.  McClaughry, 
113  Fed.  644,  arguendo. 

Devise  in  trust  for  maintenance  of  school  or  college  for  indigent  boys  Is 
▼aUd  charitable  bequest,  altbough  ecclesiastics  are  prohibited  from  exercising 
any  trust  or  duty  concerning  college,  and  even  forbidden  admission  within  its 
doors. 

Approved  in  Bishop  etc.  of  St.  John  the  Evangelist  v.  Treasurer,  37  Colo. 
385,  86  Pac.  1023,  land  and  buildings  used  as  home  for  consumptives  exempt 
from  taxation  under  laws  exempting  real  estate  used  for  charitable  pur- 
poses, though  patients  pay  for  actual  necessities ;  Hale  v.  Stimson,  198  Mo. 
157,  95  S.  W.  891,  statute  allowing  inmates  of  Soldiers'  Home  to  vote  not 
in  violation  of  constitutional  provision  that  no  person  kept  in  poorhouse 
or  other  asylum  at  public  expense  could  vote;  Strother  v.  Barrow,  246  Mo. 
252,  151  S.  W.  963,  trust  created  by  deed  conveying  land  to  Presbyterian 
church  is  not  violated  by  transfer  to  Universalist  church;  Matter  of 
McDowell,  217  N.  Y.  460,  112  N.  E.  178,  will  devising  property  to  be  used 
as  home  for  educated  Protestant  women  having  small  means  with  prefer- 
ence to  testatrix's  relatives  and  friends  creates  charitable  trust;  dissent- 
ing opinion  in  Troutman  v.  De  Boissiere,  66  Kan.  35,  40,  71  Pac.  296,  298, 
majority  holding  trust  to  provide  home  and  school  for  children  of  deceased 
members  of  secret  society  is  void,  as  not  being  a  gift  for  charitable  pur- 
poses; Field  V.  Drew  Theological  Seminary,  41  Fed.  373,  to  point  that 
education  is  a  valid  charitable  use. 

Validity  of  bequest  for  support  or  establishment  of  free  or  public 

schools.    Note,  8  Ann.  Oas.  927. 
Testamentary  provision  for  monument  or  care  of  tomb,  etc.    Note, 

1  B.  R.  0.  946. 
Blasphemy  and  profanity  as  crimes.    Note,  22  L.  R.  A.  S54. 
Constitutionality  of  Sunday  law.    Note,  49  Am.  Dec.  619. 
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Qnestions  of  State  law  as  to  which  State  court  decisions  must  be  fol- 
lowed in  actions  originating  in,  or  removed  to^  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  480. 

Miscellaneous.  Cited  in  Harrington  v.  Pier,  105  Wis.  618,  76  Am.  St, 
Bep.  950,  82  N.  W.  356,  holding  promotion  of  temperance  work  in  a  cer- 
tain city  is  proper  subject  of  charity;  Girard  v.  Philadelphia,  7  Wall.  12, 
19  L.  Ed.  55,  and  Philadelphia  v.  Girard,  45  Pa.  St.  29,  84  Am.  Dec,  477, 
both  respecting  other  branches  of  principal  case;  Banks  v.  McDivitt,  13 
Blatchf .  167,  Fed.  Cas.  961,  as  a  citation  in  a  book  the  copyright  of  which 
was  there  in  dispute;  Miller  v.  Lerch,  1  Wall.  Jr.  216,  Fed.  Cas.  9579,  and 
State  V.  Griffith,  2  Del.  Ch.  403,  both  referring  to  Binney's  argument; 
Girard  v.  New  Orleans,  2  La.  Ann.  899,  involving  the  bequest  to  New 
Orleans  under  the  Girard  will;  Attorney  General  v.  Boston,  123  Mass.  479, 
using  a  suggestion  in  the  principal  case  that  water  supply  was  a  legitimate 
purpose  of  a  municipal  corporation  as  argument  that  if  water  rates'  had 
been  collected  and  misapplied,  it  would  have  been  a  misappropriation  of 
funds  held  for  a  charitable  purpose,  which  would  have  supported  an  infor- 
mation  in  the  name  of  the  attorney  general;  Chapin  v.  School  District,  35 
N.  H.  455,  to  point  that  a  variation  from  the  legal  designi^tion  is  a  devise 
or  conveyance  to  a  corporation  will  not  invalidate  the  trust,  provided  what 
corporation  was  meant  can  be  sufficiently  ascertained  from  the  terms  used ; 
Webster  v.  Wiggin,  19  R.  I.  98,  28  L.  R.  A.  515,  31  Atl.  828,  Kelly  v. 
Nichols,  18  R.  I.  71,  19  L.  R.  A.  428,  25  Atl.  843,  Levy  v.  Levy,  33  N.  Y. 
104,  and  Pennoyer  v.  Wadhams,  20  Or.  280,  11  L.  R.  A.  212,  25  Pac.  722, 
all  citing  Binney's  definition  of  a  charity;  Brown  v.  Brown,  7  Or.  298,  as 
authority  forbidding  that  the  rule  as  to  perpetuities  does  not  attach  to 
trusts  for  charitable  or  public  uses;  Franklin  v.  Armfield,  2  Sneed,  353, 
motive  of  the  testator  personal  to  the  beneficiary  would  not  vitiate  a  dona- 
tion to  a  charitable  use. 

2  How.  202-209,  11  L.  Ed.  236,  CHAPMAN  T.  FOBSYTH. 

Fiduciary  debts  contracted  before  bankruptcy  act  of  1841,  constitute  no 
objection  to  discharge  of  same  person  from  other  debts. 

Cited  in  In  re  Thomas,  92  Fed.  914,  holding  that  discharge  cannot  be 
refused  except  for  one  of  two  reasons  specified  in  the  act,  mere  allegation 
of  belief  that  the  bankrupt  has  funds  to  pay  claims  is  not  sufficient ;  Sor- 
den  V.  Gatewood,  1  Ind.  108,  holding  that  one  who  as  defendant  relied  on 
his  discharge  to  defeat  a  claim  for  a  debt  existing  at  the  passage  of  the 
act  must  show  that  the  debt  is  not  within  the  exception  of  the  act;  Day 
V.  Bardwell,  97  Mass.  255,  discussing  the  effect  on  the  State  insolvent  laws 
of  the  banlorupt  act  of  1867. 

Fiduciary  debts  under  bankrupt  act  -of  1841  are  tHose  where  trust  is  tech- 
nical not  implied.  A  factor  who  retains  money  of  bis  principal  is  not  a  fldu*' 
dary  debtor. 
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Approved  in  Friend  v.  Talcott,  228  U.  S.  39,  57  L.  Ed,  723,  33  Sup.  Ct. 
505,  creditor  opposing  composition  and  discharge  in  bankruptcy  on  ground 
of  fraud  in  creating  debt  did  not  waive  right  to  sue  on  tort  by  accepting 
dividends,  nor  was  granting  discharge  res  adjudicata  of  claim  for  balance 
of  debt ;  Crawford  v.  Burke,  195  U.  S.  189,  49  L.  Bd.  152,  25  Sup.  Ct.  9, 
only  debts  created  by  fraud  of  bankrupt  while  he  was  acting  as  officer  or 
in  fiduciary  capacity  are  excepted  from  operation  of  discharge  by  Act  of 
1898,  c.  541,  §  17,  i^ubd.'4;  In  re  Caraelo,  195  Fed.  634.  agent  intrusted  by 
principal  with  beer  to  sell  to  laborers  is  not  acting  in  fiduciary  capacity 
within  bankruptcy  act  and  discharge  is  release  from  debt  due  to  failure 
to  pay  over  money  collected ;  In  re  Wenham,  153  Fed.  911,  ticket  agent  of 
railroad  appropriating  money  for  tickets  sold  to  his  own  use  cannot  be 
arrested  for  debt  after  discharge  in  bankruptcy  as  he  is  not  fiduciary  offi- 
cer; In  re  Adler,  152  Fed.  423,  81  C.  C.  A.  564,  an  action  to  recover  money 
defendant,  received  as  factor  from  proceeds  of  sale  is  not  one  to  recover 
debt  created  by  defendant's  fraud  or  misappropriation  while  acting  in 
fiduciary  capacity  within  meaning  of  bankruptcy  act  of  1898;  Barrett  v. 
Prince,  143  Fed.  304,  dischai*ging  bankrupt  arrested  in  action  to  recover 
embezzled  property  where  it  is  not  shown  embezzlement  committed  while 
acting  in  fiduciary  capacity  so  as  to  prevent  discharge  in  bankruptcy  to 
be  release  of  debt;  In  re  Harper,  133  Fed.  973,  974,  Bankruptcy  Act  of 
1898,  c.  541,  §  17,  cl.  4,  does  not  discharge  officers  of  private  corporations 
from  debts  created  by  fraud  while  acting  in  fiduciaiy  capacity;  Bills  v, 
Schliep,  127  Fed,  107,  holding  in  action  by  bankruptcy  trustee  of  shipper 
of  fruit  for  defendant's  assignors  to  factors  for  sale,  bankrupt  was  not 
factor,  but  mere  agent  of  assignors  to  forward  goods  to  factors;  In  re 
Woods  &  Malone,  121  Fed.  600,  holding  where  cotton  was  by  mistake  de- 
livered to  factor,  and  by  mistake  of  warehouseman  sold  and  proceeds 
deposited  to  factor's  account,  and  subsequently  on  factor's  bankruptcy  bal- 
ance greater  than  amount  of  cotton  was  given  by  bank  to  estate,  owner 
was  entitled  to  value;  In  re  Gaylord,  113  Fed.  134,  holding  relation  exist- 
ing between  stock  brokers  and  customers  maintaining  running  accounts 
is  not  fiduciary  within  Bankruptcy  Act,  §  57g;  Bracken  v.  Milner,  104 
Fed.  524,  525,  526,  527,  holding  one  intrusted  with  money  to  loan  and 
authorized  to  receive  payment  of  interest  or  principal  does  not  receive 
money  in  fiduciary  capacity  within  Bankruptcy  Act  of  1898,  §  17,  subd.  4; 
Young  V.  Clark,  7  Cal.  App.  197,  93  Pac.  1058,  discharge  in  bankruptcy 
releases  debt  due  from  commission  merchant  to  principal  as  term  "fidu- 
ciary capacity"  in  bankruptcy  act  applies  only  to  technical  or  express 
trust;  Boyd  v.  Agricultural  Ins.  Co.,  20  Colo.  App.  42,  76  Pac.  990,  a<^cnt 
who  owes  his  principal  money  is  not  fiduciary  debtor  within  Bankruptcy 
Act  of  1898,  c.  541,  §  17,  subd.  4;  American  Agricultural  Chemical  Co.  v. 
Berry,  110  Me.  530,  531,  Ann.  Oas.  1915A,  1293,  45  L.  B.  A.  (N.  S.)  1106, 
87  Atl.  218,  219,  debt  of  bankrupt  for  proceeds  of  sales  made  as  agent  were 
not  created  in  fiduciary  capacity  though  proceeds  of  sales  kept  separate 
and  not  excepted  from  discharge  in  bankruptcy;  American  Surety  Co.  v. 
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Spice,  119  Md.  9,  85  Atl.  1035,  bankruptcy  act  excepting  from  discharge 
in  bankruptcy  debts  created  by  fraud  while  acting  in  fiduciary  capacity 
refer  to  technical  or  express  trusts  and  do  not  include  conversions  or 
fraud  by  agents ;  Furber  v.  Dane,  204  Mass.  416,  27  L.  R.  A.  (N.  S.)  808, 
90  N.  E.  860,  relation  between  commission  merchants  or  brokers  and  cus- 
tomers is  not  fiduciary  relation;  Bryant  v.  Kinyon,  127  Mich.  155,  86 
N.  W.  532,  holding  bankruptcy  does  not  release  debt  created  under  agree- 
ment whereby  wood  was  sold  to  bankrupt,  title  remaining  in  vendor  until 
paid,  and  bankrupt  sold  wood  and  kept  proceeds;  Goodman  y.  Herman, 
172  Mo.  357,  72  S.  W.  550,  holding  no  fiduciary  capacity  exists  between 
buyer  and  seller  of  merchandise  ^hich  prevents  discharge  from  releasing 
judgment  for  price ;  Martin  v.  Starrett,  97  Neb.  655,  151  N.  W.  155,  man- 
aging partner  does  not  act  in  fiduciary  capacity  within  meaning  of  bank- 
ruptcy act  of  1898  and  was  not  released  by  discharge  in  bankruptcy  from 
debts  incurred  by  gambling  on  stock  exchange;  Reeves  v.  McCracken,  69 
N.  J.  Eq.  205,  60  Atl.  333,  debt  arising  from  implied  understanding  on  con- 
veyance* of  land  not  excepted  from  operation  of  bankruptcy  discharge; 
Neal  V.  Clark,  95  U.  S.  708,  24  L.  Ed.  587,  holding  the  word  "fraud"  in 
bankrupt  act  of  1867,  section  33,  means  positive  fraud  or  fraud  in  fact^ 
not  implied  fraud  or  at  law  which  may  exist  without  imputation  of  bad 
faith ;  Hennequin  v.  Clews,  111  U.  S.  679,  680,  681,  682,  683,  28  L.  Ed.  567^ 
568,  4  Sup.  Ct.  978,  579,  580  (affirming  s.  c,  77  N.  Y.  430,  S3  Am.  Rep. 
643),  holding  a  mortgage  of  securities  held  by  the  mortgagor  as  security 
for  a  debt  due  to  him  does  not  create  a  debt  of  a  fiduciary  character; 
Noble  v.  Hammond,  129  U.  S.  68,  69,  32  L.  Ed.  623,  9  Sup.  Ct.  236,  237, 
holding  a  debt  collected  for  another  person  and  mixed  with  collector's  own 
funds  without .  fraudulent  intent  is  not  of  a  fiduciary  character;  Upshur 
V.  Briscoe,  138  U.  S.  375,  34  L.  Ed.  935,  11  Sup.  Ct.  316  (affirming  s.  c, 
37  La.  Ann.  150,  151,  152),  holding  that  when  an  instrument  relied  on  as 
creating  a  trust  in  fact  created  the  relation  of  debtor  and  creditor,  the 
subsequent  loss  of  the  fund  was  covered  by  the  discharge  in  bankruptcy 
of  the  obligor;  Re  Abner  E.  Smith,  9  Ben.  495,  496,  Fed.  Cas.  12,976,  18 
N.  B.  R.  24,  holding. as  to  factors  no  change  in  the  law  had  been  made  by 
the  bankrupt  act  of  1867,  Rev.  Stats.,  §  5117;  Grover  &  Baker,  S.  M.  Co. 
V.  Clinton,  5  Biss.  327,  328,  329,  8  N.  B.  R.  314,  316,  Fed.  Cas.  5845,  to 
same  effect  as  to  moneys  collected  by  an  agent;  United  States  v.  Garret- 
son,  42  Fed.  23,  as  to  proper  construction  of  general  words  in  a  statute 
following  or  preceding  particular  words,  holding  the  latter  qualify  or  re- 
strain the  former;  Keime  v.  Graff,  17  N.  B.  R.  321,  14  Fed.  Cas.  219,  hold- 
ing the  default  of  a  factor  in  not  making  payment  to  his  principal  is  not 
a  fraud  nor  is  the  debt  created  thereby  of  a  fiduciary  character;  Austill 
V.  Crawford,  7  Ala.  340,  holding  a  factor  is  not  a  fiduciary  agent  under 
the  bankrupt  law ;  Woolsey  v.  Cade,  54  Ala.  383,  384,  385,  25  Am.  Rep.  712, 
713,  714,  holding  that  a  debt  due  a  planter  from  a  cotton  factor  and  com- 
mission merchant  for  proceeds  of  cotton  sold  is  not  of  a  "fiduciary  char- 
acter"; Sanders  v.  Sanders,  56  Ark.  588,  589,  590,  20  S.  W.  518,  holding 
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by  analogy  that  under  tlie  State  Constitution  the  homestead  of  an  attor- 
ney at  law  could  not  be  subjected  to  lien  of  a  judgment  for  money  held 
by  him  as  surety  to  protect  him  against  loss  and  converted  to  his  own 
use ;  Chipley  v.  Frierson,  18  Fla.  642,  643,  644,  645,  holding  a  claim  against 
a  consignee  of  grain  for  sale  on  commission  for  withholding  the  proceeds 
is  not  a  debt  contracted  in  a  fiduciary  capacity  under  the  bankrupt  law 
of  1867;  Georgia  Railroad  v.  Cubbedge,  75  Ga.  323,  saying  when  one  is 
intrusted  with  the  effects  of  another  to  sell  or  disxK)se  of  for  the  benefit 
of  the  latter,  failure  to  account  does  not  create  a  fiduciary  debt;  Wilson 
V.  Kirby,  88  111.  570,  arguendo,  by  analogy  in  construing  the  statute  giv- 
ing preference  in  claims  against  estate  of  a  deceased  to  one  for  money 
received  in  trust  for  any  purpose;  Pierce  v.  Shippee,  90  111.  376,  holding 
that  the  furnishing  of  money  to  a  person  for  use  in  a  speculative  pur- 
chase showing  profit  and  loss,  created  a  partnership  and  not  a  fiduciary 
relation ;  Svanoe  v.  Jurgens,  144  111.  513,  33  N.  E.  '957,  holding  an  agent 
of  a  bank  selling  its  drafts  on  foreign  countries  for  which  he  was  to 
account  did  not  hold  the  money  received  in  trust  for  any  purpose,  'and  on 
his  death  the  claim  of  the  bank  was  not  entitled  to  preference;  Shipherd 
V.  Fumess,  153  111.  596,  598,  39  N.  E.  1098,  1099.  holding  the  maker  of 
notes  indorsed  and  negotiated  by  a  deceased  to  raise  money  for  maker's 
use  not  entitled  to  preferential  claim  against  his  estate  for  an  unsettled 
balance;  Du  Pont  v.  Beck,  81  Ind.  274,  holding  obligation  of  a  factor  or 
commission  agent  is  not  a  fiduciary  debt,  collecting  authorities;  Goddin 
v.  Neal,  99  Ind.  338,  holding  a  judgment  on  a  demand  for  money  had  and 
received  not  shown  to  have  been  based  on  a  technical  or  express  trusl  is 
barred  by  a  discharge  in  bankruptcy;  Commercial  Bank  v.  Buckner,  2  La. 
Ann.  1025,  applying  the  rule  to  construing  the  term  "trust  funds"  in  sec- 
tion 4  of  the  act,  and  that  a  factor  receiving  a  note  for  collection  did  not 
act  in  a  fiduciary  capacity,  nor  was  the  money  so  received  a  "trust  fund"; 
Baines  v.  Adams,  33  La.  Ann.  47,  holding  that  drafts  drawn  against  pro- 
ceeds of  cotton  in  the  hands  of  a  factor  accepted  and  not  paid  by  him  at 
maturity,  but  taken  up  and  paid  by  the  drawer  does  not  constitute  a  fidu- 
ciary debt;  Phillips  v.  Russell,  42  Me.  361,  holding  one  intrusted  with 
money  to  take  to  a  distant  place  to  pay  a  note  did  not  act  in  a  fiduciary 
capacity,  but  merely  as  a  bailee;  Morrison  v.  Savage,  56  Md.  145,  146, 
holding  in  an  action  against  a  discharged  bankrupt  to  recover  a  balance 
due  oil  a  subscription  to  stock  of  a  corporation  there  was  no  fiduciary 
relation;  Hayman  v.  Pond,  7  Met.  330,  following  the  principal  case  as  to 
a  factor ;  Wolcott  v.  Hodge,  15  Gray,  547,  77  AsxL  Dec.  881,  holding  a  debt 
arising  from  neglect  of  an  attorney  at  law  to  pay  over  money  collected 
for  a  client  is  not  one  of  a  fiduciary  character;  Halpine  v.  May,  100  Mass. 
499,  holding  a  deposit  of  money  with  a  broker  for  purchase  of  stocks,  to 
be  accounted  for  on  demand,  does  not  create  a  fiduciary  debt;  Cronan  v. 
Cotting,  104  Mass.  248,  6  Am.  Rep.  234,  holding  delivery  of  property  by  a 
debtor  to  a  creditor  to  be  sold  and  proceeds  applied,,  part  in  satisfying  the 
debt  and  balance  to  be  paid  to  the  debtor,  does  not  create  a  fiduciary  rela- 
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tion  as  to  the  balance ;  Woodward  v.  Towne,  127  Mass.  42,  84  Am.  Ilep. , 
338,  holding  a  debt  created  by  a  person  acting  as  an  attorney  in  fact  is 
not  created  in  any  flduciaiy  character;  Green  v.  Chilton,  57  Miss.  599, 
34  Ant  Rep.  483,  holding  the  liability  of  a  collecting  agent  to  his  bank 
for  misappropriation  of  proceeds  of  notes  sent  him  for  collection  is  not  a 
fiduciary  debt;  Grantham  v.  Clark,  62  N.  H.  427,  holding  a  debt  due  from 
a  collector  of  taxes  for  taxes  collected  and  not  paid  over  is  not  barred  by 
a  discharge  in  bankruptcy;  Gibson  v.  Gorman,  44  N.  J.  L.  327,  holding  a 
deposit  received  by  an  auctioneer  was  not  received  in  a  fiduciary  character 
'as  to  the  purchaser,  and  was  discharged  by  the  auctioneer's  discharge  in 
bankruptcy,  collecting  and  reviewing  authorities;  Palmer  v.  Hussey,  87 
N.  T.  308,  holding  that  where  there  was  a  deposit  of  bonds  with  a  broker, 
subject  to  owner's  order  on  ten  days'  notice,  coupons  to  be  collected  for 
his  account  free 'of  charge,  there  was  no  fiduciary  character  in  the  transac- 
tion; Lawrence  v.  Harrington,  122  N.  Y.  412,  25  N.  E.  407,  holding  that 
conversion  is  not  fraud  within  the  meaning  of  the  act,  and  the  expression 
' 'fiduciary  character"  does  not  include  implied  trusts;  Mulock  v.  Byrnes, 
129  N.  Y.  25,  26,  29  N.  E.  244,  holding  that  a  judgment  recovered  on  an 
indebtedness  incurred  by  failure  of  defendant  to  pay  over  rents  collecterl 
by  him  as  agent  is  barred  by  his  discharge  in  bankruptcy;  Williamson  v. 
Dickens,  5  Ired.  263,  holding  a  discharge  in  bankruptcy  is  no  bar  to  an 
action  in  tort  for  breach  of  contract  and  also  in  trover  for  conversion  of 
securities  placed  in  an  agent's  hands  for  collection;  Bissell  v.  Couchaine, 
15  Ohio,  64,  holding  that  one  who  «j*eceives  money  to  pay  to  another  on  a 
note  of  the  employer  and  refuses  to  do  so  does  not  hold  the  money  in  a 
fiduciary  character;  Scott  v.  Porter  Bros.  93  Pa.  St.  40,  41,  89  Am.  Rep. 
720,  721,  and  Curtis  &  Co.  v.  Waring  &  Co.,  92  Pa.  St.  109,  both  holding 
the  same  interpretation  as  to  factors'  debts  given  to  the  act  of  1841,  must 
be  given  to  the  act  of  1867,  that  they  were  not  fiduciary;  Pankey  v.  Nolan, 
6  Humph.  155,  156,  holding  an  agent  who  retains  money  of  his  principal 
is  not  a  fiduciary  debtor;  Kaufman  v.  Alexander,  53  Tex.  568,  applying 
rule  in  construing  the  demand  made  on  a  contract  holding  the  demand 
took  away  the  fiduciary  character  of  the  relationship;  Hammond  v.  Noble, 
67  Vt.  200,  accepting  the  ruling  as  to  fiduciary  trusts,  but  in  a  case  where 
a  mere  bailee  of  money  without  hire  used  the  money  and  lost,  holding 
that  his  use  was  a  fraudulent  conversion  and  not  discharged  by  bank- 
ruptcy; Slayton  v.  Wells,  66  Vt.  63,  holding  no  fiduciary  relations  existed 
between  consignor  and  commission  agent. 

Distinguished  in  In  re  Coe,  169  Fed.  1005,  where  bankrupt  firm  and 
partners  were  jointly  liable  to  bank  on  acceptances  and  jointly  and  sever- 
ally liable  on  tort  for  misappropriation  of  proceeds  of  sale  belonging  to 
bank,  latter  by  releasing  claim  against  one  partner  did  not  elect  to  treat 
indebtedness  as  simple  contract  debt  nor  preclude  itself  from  enforcing 
claims  against  firm  and  other  partner;  Hunter  v.  Robbins,  117  Fed.  924, 
upholding  equity  jurisdiction  over  suit  to  charge  bank  as  trustee  of  funds 
of  corporation  which  it  held  on  deposit  with  knowledge  of  ownership  and 
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which  it  fraudulently  permitted  treasurer  of  corporation  to  withdraw; 
•Haggerty  v.  Badkin,  72  N.  J.  Eq.  477,  479,  480,  66  Atl.  422,  423,  425,  de- 
fendant converting  funds  left  in  his  hands  by  intestate  for  formoAion  of 
partnership  is  trustee  of  funds  for  intestate's  estate  and  is  not  released 
by  dischai^e  in  bankruptcy;  Morris  v.  Windsor  Trust  Co.,  213  N.  Y.  32, 
Ann.  Gas.  19160,  972,  106  ^.  E.  755,  in  action  for  conversion  of  pledge 
fiduciary  relation  existing  between  pledgor  and  pledgee  presents  setoff 
of  claim  not  connected  with  conversion,  but  arising  from  indorsement  of 
notes  by  bankrupt  to  whose  estate  plaintiff  succeeded;  Union  Stockyards 
V.  Gillespie,  137  U.  S.  419,  420,  34  L.  Ed.  727,  728,  11  Sup.  Ct.  121,  holding 
that  a  bank  which  receives  from  a  factor  in  payment  of  his  debt  to  it, 
moneys  which  it  must  know  were  the  proceeds  of  his  principal's  property, 
is  bound  to  account  therefor  to  the  principal;  Re  Seymour,  1  Ben.  352,  1 
N.  B.  R.  32,  Fed.  Cas.  12,684,  arguing  that  under  the  bankrupt  act  of 
1867  the  term  ''fiduciary''  had  been  extended  to  a  debt  created  by  defal- 
cation of  the  bankrupt  while  acting  in  any  fiduciary  capacity,  and  extended 
to  a  debt  of  a  commission  agent;  Re  Kimball,  6  Blatchf.  294,  2  N.  B.  B. 
114,  Fed.  Cas.  7769,  holding  defalcation  of  a  commission  agent  was  one 
created  while  acting  in  a  fiduciary  character  and  was  not  discharged  by 
bankruptcy;  Fulton  v.  Hammond,  11  Fed.  294,  295,  holding  the  act  of  1867 
made  no  difference  between  express  and  implied  trusts,  a&d  that  a  debt 
by  embezzlement  of  money  collected  by  a  bankrupt  as  agent  for  another 
was  not  discharged  by  proceedings  in  bankruptcy;  Herrlicb  v.  McDonald, 
80  Cal.  479,  481,  22  Pac.  301,  holding  the  rule  does  not  apply  to  a  dealer 
in  mining  stock  specially  intrusted  with  mone^r  to  invest  for  another,  he 
is  not  a  general  factor  but  holds  the  money  in  a  fiduciary  relation  as  trus- 
tee of  the  principal ;  Matteson  v.  Kellogg,  15  111.  549,  holding  where  money 
or  property  is  intrusted  to  another  to  be  used  in  a  particular  way,  e.  g., 
for  investment  in  land,  then  it  is  held  in  a  fiduciary  capacity;  Herman  v. 
Lynch,  26  Kan.  438,  440,  holding  that  the  act  of  1867  changed  the  law, 
and  that  one  who  receives  money  to  purchase  exchange  and  remit  to  third 
parties  in  payment  of  a  debt  from  the  principal,  received  it  in  a  fiduciary 
character  and  his  discharge  in  bankruptcy  did  not  release  his  liability; 
Banning  v.  Bleakley,  27  La.  Ann.  258,  262,  263,  21  Am.  Rep.  555,  559,  560, 
holding  that  factors  and  commission  merchants  acted  in  a  fiduciary  capa- 
city within  the  meaning  of  the  act  of  1867  and  were  not  relieved  from 
obligations  so  contracted  by  their  discharge  in  bankruptcy;  Desobiy  v. 
Tete,  31  La.  Ann.  811,  813,  818,  33  Am.  Rep.  233,  234,  238,  holding  on  the 
first  hearing  that  the  rule  established  by  the  principal  case  as  to  factors 
must  be  followed,  but  on  the  rehearing  following  Banning  v.  Bleakley, 
supra,  saying  that  the  words  in  the  bankrupt  act  of  1867  would  be  con- 
strued in  each  State  with  reference  to  its  own  legislation;  Lemcke  v. 
Booth,  47  Mo.  388,  4  Am.  Eep.  327,  328,  holding  that  under  the  act  of 
1867  a  commission  merchant  acts  in  a  fiduciary  character;  White  v.  Piatt, 
5  Denio,  273,  holding  that  one  to  whom  notes  or  evidences  of  debt  are  in- 
trusted for  collection  stands  in  a  fiduciary  relation  to  his  employer;  Mock 
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V.  Howell,  101  N.  C.  445,  8  S.  E.  168,  holding  the  ruling  did  not  apply  to 
case  of  a  sale  and  partition  of  real  estate  where  the  share  of  a  married 
woman  was  paid  to  her  husband  on  his  executing  a  bond  to  pay  the  prin- 
cipal at  his  death,  or  whenever  required,  into  court  and  the  fund  was  lost 
and  the  husband  became  a  bankrupt;  Flanagan  v.  Pearson,  42  Tex.  5,  19 
Am.  'Rep.  43,  holding  the  relation  of  attorney  and  client  is  within  the  class 
of  trusts  described  as  fiduciary;  Jones  v.  Clark,  25  Gratt.  681,  holding  that 
the  rule  did  not  apply  to  debts  created  by  fraud,  that  there  might  be  con- 
structive fraud  and  that  by  concurring  in  a  fraudulent  breach  of  trust 
and  participating  in  a  fraudulent  sale,  defendant  incurred  a  liability  which 
was  not  discharged  in  bankruptcy ;  Cromer  v.  Cromer,  29  Gratt.  283,  hold- 
ing the  administrators  of  a  surety  to  a  g^uardian's  bond,  who  has  paid  part 
of  the  principal's  indebtedness  thereunder,  are  barred  by  the  principal's 
discharge  in  bankruptcy. 

Explained  in  In  re  Gulick,  186  Fed.  351,  factors,  though  sustaining  ex- 
press fiduciary  relations,  are  not  excepted  from  discharge  by  bankruptcy 
act. 

Bankruptcy — Debts  created  by  fraud  whHe  acting  in  fiduciary  capa- 
city.   Note,  33  Am.  Bep.  645,  646,  647. 

Bankruptcy — Fiduciary  debts.    Note,  39  Am.  Rep.  722,  726. 

Fiduciary  debts  within  the  meaning  of  the  bankrupt  and  insolvent 
laws.    Note,  77  Am.  Dec.  385. 

Indebtedness  of  officer  of  private  corporation  created  by  misappropri- 
ation of  corporate  funds  as  dischargeable  in  bankruptcy.  Note, 
Ann.  Oas.  1912D,  218. 

Meaning  of  phrase  "fiduciary  capacity"  as  used  in  section  17  of  Bank- 
ruptcy Aet.    Note,  Ann.  Oas.  1915A,  1295,  1297,  1298. 

Bankruptcy,  what  relations  fiduciary  within  provisions  relating  to 
discharge.    Note,  42  L.  R.  A.  (N.  S.)  1094,  1098,  1100. 

Discharge  in  bankruptcy  does  not  affect  interest  of  fiduciary  creditors,  and 
although  the  bankrupt  schedule  debt  and  the  discharge  is  general  debt  is  not 
discharged. 

Approved  in  Knott  v.  Putnam,  107  Fed.  909,  holding  discharge  in  bank- 
ruptcy releases  debt  for  proceeds  of  cotton  purchased  and  resold  by  bank- 
rupt as  broker,  on  customer's  order;  Bear  v.  Chase,  99  Fed.  927,  holdins^ 
bankruptcy  court  may  restrain  attaching  creditors  from  further  proceed- 
ings in  State  court,  when  preference  created  by  such  attachment  was  the 
act  of  bankruptcy  a^djudicated ;  Gemer  v.  Yates,  61  Neb.  107,  84  N.  W. 
598,  holding  discl^rge  in  bankruptcy  is  no  defense  to  action  based  on 
defendant's  misconduct  while  acting  in  fiduciary  capacity;  dissenting  opin- 
i<^n  in  Columbia  Bank  v.  Birkett,  174  N.  Y.  120,  66  N.  E.  654,  majority 
holding  bank  after  discharge  could  collect  on  note  scheduled  in  name  of 
payee  with  knowledge  that  it  had  been  discounted  at  bank ;  Loring  v.  Ken- 
dall;  1  Gray,  312,  holding  a  probate  bond  is  not  provable  against  one  of 
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the  sureties  before  a  breaeh  of  condition  and  a  judgment  recovered  and 
the  liability  is  not  barred  by  a  certificate  of  discharge ;  Raphael  v.  Mullen, 
171  Mass.  113,  50  N.  E.  515,  holding  that  a  bill  of  sale  having  been  found 
by  the  master  in  chancery  to  have  been  in  fact  made  in  trust,  the  oblig^a- 
tion  of  the  trustee  to  keep. the  proceeds  separate  and  turn  over  to  the 
settler  the  residue  of  the  proceeds  remained  notwithstanding  his  discharge 
in  bankruptcy;  Stow  v.  Parks,  2  Pinn.  124,  holding  a  plea  of  discharge 
under  the  bankrupt  law  is  good  without  alleging  that  the  debt  in  question 
was  not  contracted  in  a  fiduciary  capacity. 

Bankrupt,  in  his  schedule  suppressing  the  truth  or  stating  falsehood  as 
to  his  debts,  is  guilty  of  fraud,  and  this  may  he  shown  against  his  discliarge. 

Approved  in  In  re  Basch,  97  Fed.  761,  holding  debt  due  by  bankrupt  as 
commission  merchant,  arising  out  of  failure  to  account,  is  released  by  dis- 
charge; Mabry  v.  Hemdon,  8  Ala.  856,  commenting  on  the  fourth  section 
of  the  bankruptcy  act  of  1841  as  to  the  right  of  District  Court  to  inquire 
into  the  validity  of  a  discharge  on  an  allegation  of  fraud ;  Burpee  v.  Spar- 
hawk,  108  Mass.  115,  11  Am.  Rep.  323,  but  holding  that  if  a  creditor, 
fraudulently  omitted  from 'the  schedule,  applies  to  the  District  Court  to 
annul  the  discharge  on  that  ground,  he  has  made  himself  a  party  to  the 
proceedings  and  cannot  impeach  the  discharge  in  any  other  proceeding; 
Suydam  v.  Walker,  16  Ohio,  125,  holding  a  certificate  in  a  fraudulent  bank- 
ruptcy is  unavailing,  and  if  pleaded  in  an  action  to  recover  a  pre-existing 
debt  the  bankruptcy  may  be  defeated  by  setting  forth  the  fraud. 

Consent  of  creditor  is  required  to  subject  fiduciary  debt  to  bankruptcy 
act.  if  debt  is  scheduled  and  creditor  proves  up  and  receives  dividend  he  is 
estopped  from  saying  it  was  not  within  law.    Privilege  may  be  waived. 

Approved  in  City  Bank  v.  Houston,  2  La.  Ann.  122  (in  construing  sec- 
tion 2  of  the  act),  holding  that  a  mortgagee  who  never  proved  his  claim 
and  took  no  part  in  the  proceedings  was  not  estopped  from  disputing  the 
title  of  a  purchaser  under  a  sale  by  the  bankruptcy  court ;  Fogler  v.  Clark, 
80  Me.  240,  14  Atl.  10,  holding  a  creditor  who  has  proved  his  claim  and 
received  dividends  is  estopped  from  setting  up  that  the  law  is,  as  to  his 
claim,  unconstitutional;  Fisher  v.  Currier,  7  Met.  430,  holding  if  a  dis- 
charge in  bankruptcy  has  been  refused  by  the  Federal  courts  the  creditors 
will  not  be  barred  by  a  discharge  under  the  State  insolvent  law  if  they  do 
not  prove  and  take  their  dividends;  White  v.  Piatt,  5  Denio,  273,  saying 
that  under  the  act  of  1841,  if  the  debt  was  fiduciary,  the  discharge  would 
be  a  bar  if  it  were  proved  upon,  but  not  if  the  creditor  refrained  from 
proving,  and  afterward  sued  and  proved,  it  was  within  the  exception; 
Haxtun  v.  Corse,  2  Barb.  Ch.  530,  holding  the  bankruptcy  act  protects  a 
debtor  from  any  proceedings  against  him,  either  at  law  or  equity,  until 
it  is  finally  settled  that  he  is  not  entitled  to  a  discharge,  and  the  discharge 
will  protect  him  against  claims  of  fiduciary  creditors  who  have  come  in 
and  proved. 
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Distinguished  in  Field  v.  Howey,  132  Mich.  694,  102  Am.  St.  Rep.  436, 
94  N.  W.  215,  successor  of  receiver  did  not,  by  proving  claim  against 
bankrupt's  estate,  elect  to  prove  it  as  ordinary,  rather  than  fiduciary,  debt, 
and  thereby  waive  right  to  question  discharge;  Elton  v.  O'Connor,  6  N.  D. 
23,  33  L.  R.  A.  582,  68  N.  W.  91,  showing  that  the  decisions  as  to  fiduciary 
debts  under  the  Federal  bankruptcy  law  did  not  apply  to  claims  of  cred- 
itors on  debts  arising  before  enactment  of  State  law,  and  that  an  antece- 
dent creditor  by  proving  did  not  waive  his  right  to  contend  that  the  law 
making  a  discharge  a  bar  was,  as  to  him,  unconstitutional. 

Conclusiveness  of  discharge  in  insolvency.    Note,  15  Am.  St.  Rep.  217. 

Discharge  in  bankruptcy  does  not  bind  a  fldndary  creditor  unless  he  comes 
in  and  proves. 

Cited  in  Frost  v.  Tibbetts,  30  Me.  190,  holding  that  a  plea  of  bankruptcy 
in  an  action  on  promises  is  bad  on  general  demurrer  if  it  does  not  allege 
that  the  debt  was  not  one  of  the  classes  exempt  under  the  bankrupt  law. 

Miscellaneous.  Cited  in  Rowan  v.  Kolcomb,  16  Ohio,  464,  as  having 
recognized  the  constitutionality  of  the  voluntary  portion  of  the  bankruptcy 
act  of  1841. 

2  How.  210-238,  11  L.  Ed.  239,  tJKITED  STATES  T.  BBia  MAIiEK  APHTSTi. 

Piracy,  under  acts  of  Congress,  ineludes  any  piratical  aggression,  search, 
restraint  or  seizure,  as  well  as  depredation.    The  search  or  restraint  may  be. 
piratical  though  no  plunder  follows. 

Cited  in  The  Schooner  Chapman,  4  Sawy.  510,  Fed.  Cas.  2602,  holding 
that  one  who  commits  hostilities  under  a  commission  from  a  party  to  a 
recognized  civil  war  is  not  guilty  of  piracy;  The  Ambrose  Light,  25  Fed. 
416,  423,  accepting  definition  of  ''pirates"  and  holding  that  in  the  absence 
of  a  recognition  of  rebel  belligerency  or  of  an  existing  state  of  war,  a 
vessel  holding  a  rebel  commission,  was  by  the  law  of  nations  a  pirate. 

Distinguished  in  Dole  v.  New  England  M.  M.  Ins.  Co.,  2  Cliff.  420,  427, 
Fed.  Cas.  3966,  as  not  applying  to  capture  and  destruction  by  enemy's 
privateer  in  time  of  war  with  reference  to  liability  und^r  policy  of  insur- 
ance warranted  free  from  capture,  etc.  See  also  s.  c,  in  51  Me.  468,  469, 
to  same  point  and  effect. 

By  general  maritime  law  ship  Is  held  responsible  for  torts  and  misconduct 
of  master  and  crew  as  being  guilty  instrument  to  which  penalty  attaches  with- 
out regard  to  character  or  conduct  of  owner. 

Approved  in  United  States  v.  Evans,  195  U.  S.  367,  49  L.  Ed.  237,  25 
Sup.  Ct.  46,  admiralty  jurisdiction  of  Federal  courts  extends  to  libel  in 
rem  against  vessel  for  colliding  with  and  destroying  beacon  standing  in 
water  though  built  on  piles  driven  into  bottom ;  The  Barnstable,  181  U.  S. 
467,  45  L.  Ed.  957,  21  Sup.  St.  686,  holding  ship  is  liable  in  rem  for  dam- 
ages by  collision  through  negligence  of  charterers  having  her  in  possession 
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«Tid  navigating  her;  United  States  v.  Two  Gallons  of  Whisky,  213  Fed. 
988,  under  Federal  statute  liquor  introduced  into  Indian  Territory  and 
■-conveyance  of  wrongdoer  forfeited,  but  not  conveyance  of  another  used  by 
him ;  Aurora  Shipping  Co.  v.  Boyce,  191  Fed.  968,  112  C,  C.  A.  372.  Fed- 
eral admiralty  courts  enforcing  State  lien  law  have  jurisdiction  of  pro- 
ceeding in  rem  against  vessel  for  wrongful  death  of  employee  due  to  fault 
•of  officers;  Scow  No.  36,  144  Fed.  934,  vessel  used  in  dumping  refuse  in 
navigable  waters,  contrary  to  30  Stat.  1152  is  liable  to  penalty  therein 
provided,  though  act  was  without  knowledge  and  contrary  to  general  in- 
structions of  owner;  The  Oceaniea,  144  Fed.  304,  towing  vessel  is  liable 
for  injury  to  her  tow  resulting  from  her  negligence  notwithstanding  pro- 
Tision  of  contract  that  towing  should  be  at  risk  of  tow ;  The  W.  G.  Mason, 
142  Fed.  917,  918,  where  two  tugs  belonging  to  same  owner  were  towing 
steamer  under  contract  with*  such  owner  and  master  of  leading  tug  directed 
movements  of  ship,  but  as  to  own  movements,  secord  tug  was  under  con- 
trol of  own  master,  rear  tug  not  liable  in  rem  for  stranding  of  tow  through 
fault  of  leading  tug;  The  BuUey,  138  Fed.  171,  vessel  liable  for  tortious 
«cts  of  member  of  crew  by  which  another  vessel  is  injured,  though  com- 
mitted without  authority  or  knowledge  of  owners;  Hey  Sing  Yeck  v.  Ab- 
•derson,  2  Cal.  Unrep.  78,  act  declaring  forfeiture  of  nets,  seines,  fishing 
tackle  used  in  violation  of  its  provisions  without'  hearing  and  judg- 
ment is  void;  dissenting  opinion  in  Workman  v.  Mayor  etc.  of  New  York, 
179  U.  S.  586,  45  L.  Ed.  330,  21  Sup.  Ct.  225,  majority  holding  owner  of 
■offending  vessel  committing  a  maritime  tort  is  liable;  Smith  v.  State  of 
Maryland,  18  How.  76,  15  L.  Ed.  271,  sustaining  State  law  forfeiting  vessel 
engaged  in  illegal  oyster  fishery;  Jecker  v.  Montgomery,  18  How.  116,  15 
li.  Ed.  314,  upholding  condemnation  of  a  vessel  for  trading  with  an  enemy; 
Jackson  v.  The  Magnolia,  20  How.  334,  15  L.  Ed.  926,  'dissenting  opinion, 
majority  holding  Federal  court  had  jurisdiction  of  a  case  of  collision  on 
navigable  waters  within  a  State  above  tide  water;  The  Siren,  7  Wall.  156, 
19  L.  Ed.  131,  holding  that  a  claim  for  damages  exists  against  a  vessel  of 
the  United  States  guilty  of  torj  against  9  privately  owned  vessel;  Dobbins 
Distillery  v.  United  States,  96  U.  S.  400,  24  L.  Ed,  638,  holding  the  acts  of 
ti  lessee  of  a  distillery,  with  intent  to  defraud  the  revenue,  subjected  the 
property  to  forfeiture,  notwithstanding  the  ignorance  and  innocence  of 
owner;  dissenting  opinion  in  The  Great  Western,  118  U.  S.  534,  30  L.  Ed. 
151,  6  Sup.  Ct.  1168,  as  to  claim  for  limiting  liability;  The  Three  Friends, 
166  U.  S.  51,  41  L.  Ed.  914, 17  Sup.  Ct.  497,  holding  forfeiture  of  vessels, 
under  Revised  Statutes,  section  5283,  does  not  depend  on  conviction  of 
the  person  or  persons  doing  the  forbidden  acts;  The  John  G.  Stevens,  170 
U.  S.  118,  121,  42  L.  Ed.  971,  973.  18  Sup.  Ct.  546,  547,  holding  a  collision 
between  two  vessels  by  fault  of  one  of  them  creates  a  maritime  lien  on 
her  for  the  damages  to  the  other;  The  Napoleon,  Blatchf.  Pr.  358,  Fed. 
Cas.  10,013,  holding,  in  the  case  of  a  vessel  seized  as  a  prize  of  war,  it  is 
of  no  consequence  that  she  was  employed  as  a  blockade  runner  or  by  the 
«nemy  for  warlike  purposes  without  the  knowledge  of  the  owper;  The 
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Jeannie  Cnshman,  3  Ware,  3ll,  J^ed.  Cas.  7250,  holding  in  case  of  libel  in 
rem  for  eoUision  the  maritime  law  treated  a  vessel  as  a  person  and  made 
it  liable  for 'all  the  damage  it  does;  The  Porpoise,  2  Curt.  310,  Fed.  Cas. 
11,284,  holding  that  transportation  of  slaves  works  a  forfeiture  of  the 
vessel  though  the  master  did  not  know  or  believe  the  persons  to  be  slaves ; 
United  States  v.  Hutchinson,  1  Hask.  154,  Fed.  Cas.  15,431,  holding  a  mas- 
ter of  a  ship  is  liable  for  penalty  for  importing  goods  without  a  manifest, 
even  when  they  were  brought  on  board  by  one  of  the  crew  secretly  and 
concealed  by  him ;  The  Jas.  W.  French,  5  Hughes,  431,  13  Fed.  917,  hold- 
ing a  ship  owner  may  be  bound  by  a  proceeding  in  rem  though  he  do  not 
appear;  Taylor  v.  Oilman,  23  Blatchf.  328,  24  j^ed.  636,  holding  an  inno- 
cent principal  is  not  liable  under  copyright  laws  for  acts  of  agent  in  using 
copyrighted  matter  as  advertisement;  The  Director,  11  Sawy.  496,  26  Fed. 
709,  holding  that  owners  of  an  unseaworthy  ship  were  liable  for  a  fraudu- 
lent contract  of  charter-party  made  by  the  master  in  a  foreign  port  and 
ihsit  a  lien  also  attached  to  the  vessel;  The  John  Perkins,  13. Fed.  Cas.  706, 
showing  the  reason  why  the  vessel  is  treated  as  the  offending  thing  is  be- 
cause she  is  illegally  or  negligently  used;  The  Meteor,  17  Fed.  Cas.  183, 
holding  that  to  secure  the  vessel 's  condemnation  there  need  only  be  proved 
the  attempt  to  fit  oi^t  or  arm  with  intent  to  commit  hostile  acts  on  a 
friendly  power ;  United  States  v.  Fifty-eight  Thousand  Eight  Hundred  and 
Fifty  Cigars,  25  Fed.  Cas.  1074,  that  the  concealment  of  goods  which  works 
a  forfeiture  under  section  68  of  collection  act  need  not  be  with  knowledge 
or  consent  of  consignee;  United  States  v.  Hall,  26  Fed.  Cas.  78,  holding 
that  under  section  19  of  act  of  1825,  a  railway  company  will  be  liable  for 
transporting  agents  of  a  company  engaged  in  carrying  private  letters, 
whether  with  or  without  knowledge  of  the  fact ;  The  Phoenix,  34  Fed.  761, 
holding  ship  liable  for  damages  to  one  of  a  stevedore's  gang,  arising  from 
defective  appliances;  The  Elexena,  53  Fed.  366,  holding  that  seamen's 
claims  for  wages  were  liable  to  forfeiture  on  seizure  of  vessel  for  violation 
of  State  law;  Thompson  Nav.  Co.  v.  City  of  Chicago,  79  Fed.  985,  987, 
holding  the  city  liable  as  owner  for  damages  caused  by  its  fire-boat  from 
collision  with  another  vessel;  The  Anaces,  93  Fed.  242,  holding  that  the 
law  is  settled  that  there  is  a  maritime  lien  for  the  injury  inflicted  by  mari- 
time torts  with  but  few  exceptions,  and  that  a  libel  against  the  ship  may 
be  maintained  by  a  stevedore  for  negligent  management  of  a  steam  winch 
by  the  ship's  officer;  Henderson  v.  Cleveland,  93  Fed.  847,  holding  that  in 
a  collision  between  a  steam  tug  and  a  sailing  vessel  moored  to  a  dock,  the 
onus  lay  on  the  owner  of  the  tug  to  exonerate  himself  from  the  negligence 
charged ;  Commonwealth  v.  Intoxicating  Liquors,  107  Mass.  400,  sustaining 
a  seizure  and  forfeiture  of  liquors  kept  for  purposes  of  sale  under  State 
prohibition  law;  Boggs  v.  Commonwealth,  76  Va.  993,  holding  the  State  can 
exact  forfeiture  of  a  vessel  for  violating  its  oyster  laws,  without  knowledge 
or  consent  of  owner. 

Distinguished  in  The  Anthracite,  162  Fed.  387,  where  steamer  stranded 
by  negligence  of  two  tugs,  both  are  liable,  though  one  is  dominant  mind  in 
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towing;  leck  v.  Anderson,  57  Cal.  253,  40  AIn.  Rep.  116,  holding  that  seiz- 
ure and  destmction  of  fishing  nets  as  forfeiture  under  a  State  law  without 
a  hearing  was  unconstitutional. 

Criminal  liability  of  master  for  servant's  act.    Note,  4S     L.  R.  A. 
(N.  S.)  23. 

Costs  in  admiralty  are  In  sound  discretion  of  court,  and  are  not  per  se 
proper  snhject  of  appeal,  but  can  be  noticed  Incidentally  as  connected  wltli 
principal  decree  when  that  is  directly  before  court. 

Approved  in  In  re  Michigan  Cent.  R.  R.  Co.,  124  Fed.  732,  holding  decree 
allowing  costs  to  clerk  uuder  statute  is  appealable;  Fifth  Congregational 
Church  V.  Bright,  28  App.  D.  C.  238,  in  apx>eal  by  intervener  from  decree 
setting  aside  release  of  trust  deed  to  predecessor  in  title  and  from  order 
to  pay  costs,  court  reversing  decree  and  order  held  costs  per  se  not  subject 
of  appeal,  but  incidental  to  principal  decree;  Eaton  v.  Brown,  20  App. 
D.  C.  465,  where  question  of  costs  not  raised  in  probate  court  appellate 
court  refuses  to  consider  it;  Bohrer  v.  Otterback,  2  App.  D.  C.  80,  no  ap- 
peal lies  from  order  of  equity  court  refusing  to  refer  petition  for  counsel 
fees  to  auditor,  as  counsel  fees  are  part  of  costs  and  cannot  be  considered 
on  appeal  except  incidentally  to  main  decree;  Du  Bois  v.  Kirk,  158  U.  S. 
67,  39  L.  Ed.  899,  15  Sup.  Ct.  732,  to  costs  in  a  patent  case  appeal,  holding 
if  a  decree  be  affirmed  on  the  merits  it  will  not  be  reversed  on  question  of 
costs;  The  Columbus,  Abb.  Adm.  390,  Fed.  Cas.  3043,  stating  the  general 
ruling  as  to  costs  in  cases  of  collision;  Simpson  v.  Caulkins,  Abb.  Adm. 
545,  Fed.  Cas.  12,880,  showing  that  statutory  directions  in  State  courts 
impart  no  higher  authority  to  reg^ilate  costs  than  the  general  powers  of 
Federal  courts;  Lubker  v.  The  Quinby,  15  Fed.  Cas.  1063.  Fed.  Cas.  8586, 
in  admiralty  a  decision  of  trial  court  as  to  costs  is  not  appealable  except 
on  a  general  appeal  of  the  whole  case ;  Winne  v.  The  Carroll,  30  Fed.  Cas. 
306,  Fed.  Cas.  17,876a,  in  cases  of  collision  the  costs  are  in  discretion  of 
the  court,  ^but  as  a  general  rule  they  follow  the  decision ;  Trinidad  A.  P.  Co. 
V.  Robinson,  52  Fed.  349,  as  the  rule  in  equity  and  admiralty  cases  but  not 
in  actions  at  law  where  costs  follow  the  judgment. 

When  vessel  becomes  liable  to  forfeiture  for  torts  of  master,  cargo  is  not 
generally  involved  in  same  confiscation  unless  owner  co-operates  in  or  antlior- 
Izes  unlawful  act. 

Cited  in  Ralli  v.  Troop,  157  U.  S.  403,  39  L.  Ed.  760,  15  Sup.  Ct.  663, 
holding  the  scuttling  of  a  ship  by  port  authorities  without  direction  of 
master  or  commmanding  officer  to  extinguish  a  fire  is  not  a  general  average 
loss. 

2  How.  288-241,  11  L.  Ed.  251,  BBOCEETT  T.  BBOGKETT. 

Appeal  does  not  lie  from  refusal  of  lower  court  to  reopen  its  decree,  that 
being  discretionary. 
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Approved  in  Conboy  v.  First  National  Bank,  203  U.  *S.  14&,  51  L.  E(L 
130,  27  Sup.  Ct.  50,  appeal  from  5^der  in  bankruptcy  after  limitation  of 
time  expired  cannot  be  revived  by  petition  for  rehearing  from  which  no 
appeal  lies  since  it  is  within  discretion  of  court;  Sanborn  v.  Bay,  194  Fed. 
40,  41,  42, 114  C.  C.  A.  57,  under  Federal  statute  making  writ  of  error  filed 
within  sixty  days  supersedeas,  limitation  of  time  does  not  begin  to  run 
until  motion  for  rehearing  disx)08ed  of  and  neither  failure  to  apply  for 
stay  of  execution  nor  filing  motion  after  sixty  days,  if  within  term  affects 
such  right;  Wilfis  v.  Davis,  184  Fed.  890,  107  C.  C.  A.  211,  appeal  does  not 
lie  from  order  denying  motion  to  set  aside  prior  order  of  ..dismissal  as  to 
certain  defendants  asking  for  affirmative  relief;  Babbington  v.  Washing* 
ton  Brewery  Co.,  13  App.  D.  C.  533,  appeal  cannot  be  taken  by  inter- 
veners from  order  overruling  motion  to  vacate  or  rescind  final  order  of 
distribution,  but  must  be  from  order  or  decree;  dissenting  opinion  in 
Sanborn  v.  Bay,  194  Fed.  45,  46,  48,  114  C.  C.  A.  57,  majority  holding  that 
time  limited  for  writ  of  error  does  not  begin  to  run  until  motion  for  re- 
hearing  disposed  of  where  motion  itself  made  after  time  limited  but  during 
term;  dissenting  opinion  in  Hendryx  v.  Perkins,  114  Fed.  823,  majority 
holding  bill  to  vacate  decree  for  fraud  not  addressed  to  discretion  of  court 
and  is  appealable;  Wylie  v.  Coxe,  14  How.  2,  14  L.  Ed.  301,  holding  an 
appeal  from  an  order  refusing  to  open  a  decree  will  not  lie;  McMicken  v. 
Perin,  18  How.  511,  15  L.  Ed.  506,  holding  Circuit  Courts  cannot  set  aside 
their  decrees  in  equity  on  motion  after  the  term  in  which  they  were  ren- 
dered; Central  Trust  Co.  v.  Grant  Locomotive  Works,  135  U.  S.  226,  34 
L.  Ed.  104,  10  Sup.  Ct.  742,  holding  appellate  court  will  not  interfere  with 
discretion  of  lower  court  in  refusing  leave  to  amend  petitions  and  denying 
leave  to  intervene;  Lewisburg  Bank  v.  Sheifey,  140  U.  S.  453,  35  L.  Ed. 
496, 11  Sup.  Ct.  758,  extending  rule  to  refusal  to  permit  petition  for  rehear- 
ing to  be  filed ;  Real  Estate  Bank  v.  Rawdon,  5  Ark.  592,  dissenting  opinion, 
arguendo,  that  appellate  court  possesses  no  revising  power  over  the  facts 
established  by  verdict  of  a  jury;  State  v.  Jennings,  10  Ark.  451,  holding 
that  unless  there  has  been  an  application  in  lower  court  to  set  aside  verdict 
and  grant  new  trial  the  appellate  court  cannot  review  the  evidence  or 
disturb  the  verdict. 

Distinguished  in  Stribling  v.  Hart,  20  Fla.  244,  rule  aliter  in  Florida, 
and  a  decree  may  be  opened  and  a  defense  allowed  on  the  merits  where  the 
faets  show  deceit,  surprise  or  irreg^ularity  in  obtaining  it. 

Where  there  are  several  parties  appeal  must  he  by  HU,  but  all  need  not 
join  in  hond.    It  is  sufficient  if  bond  is  approved  by  court. 

Approved  in  White  v.  Connecticut  General  Life  Tns.  Co.,  34  App.  D.  C. 
459,  where  two  defendants  appeal  and  bond  is  executed  by  only  one  and' 
his  snrety,  appeal  will  not  be  dismissed;  Monger  v.  Shirley,  131  U.  S., 
Appendix  C.  X,  20  L.  Ed.  635,  dismissing  an  appeal  where  bond  was  not 
approved  by  court  and  no  citation;  Scruggs  v.  Memphis  etc.  R.  Co.,  131 
U.  S.,  Appendix,  CCIV,  26  L.  Ed.  741,  holding  the  bond  need  not  be  signed 
by  all  the  appellants — api)roval  renders  it  security  for  all  the  appellees; 
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United  States  v.  A  Quantity  of  Manufactured  Tobacco,  10  Ben.  12,  Fed. 
Oas.  16,102,  holding  the  sufficiency  of  the  security  on  appeal  must  be  deter- 
mined by  the  judge;  Fuller  v.  Aylesworth,  75  Fed.  702,  43  U.  S.  App.  671, 
holding  bond  on  appeal  from  a  judgment  against  a  county,  duly  approved 
by  the  judge,  but  not  signed  by  the  county,  was  valid ;  Central  Trust  Co.  v. 
Continental  Trust  Co.,  86  Fed.  524,  holding  on  an  appeal  by  a  receiver  the 
acceptance  of  an  appeal  bond  signed  by  a  coappellant,  not  by  the  receiver, 
was  sufficient. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  B.  A.  848,  848,  859. 

Petition  to  open  final  decree,  if  entertained  hy  court,  suspends  its  opera- 
tion, and  time  for  appeal  does  not  begin  to  run  until  petition  is  disposed  of, 
same  term  still  continuing. 

Approved  in  In  re  McCall,  145  Fed.  899,  filing  of  petition  for  rehearing 
of  order  confirming  bankrupt's  composition  suspends  limit  for  appeal 
therefrom  until  disposition  of  motion  for  rehearing;  Klein  v.  Southern 
Pac.  Co.,  140  Fed.  214,  mere  filing  of  motion  for  new  trial  in  Circuit  Court 
does  not,  without  any  order  of  court,  carry  matter  over  to  next  term,  so  as 
to  give  court  jurisdiction  to  then  hear  and  dispose  of  it ;  Tullic  v.  Lake 
Erie  etc.  R.  R.  Co.,  105  Fed.  557,  holding  where  motion  for  new  trial  is 
entered  at  term  when  judgment  was  rendered  bill  of  exceptions  may  be 
settled  when  motion  is  overruled;  Meloy  v.  Central  National  Bank,  6 
Mackey  (D.  C),  446,  where,  after  final  decree,  petition  for  rehearing  is 
filed  within  term,  time  for  appeal  from  decree  is  suspended  until  petition 
is  disposed  of;  Lincoln  v.  First  Nat.  Bank,  64  Neb.  732,  90  N.  W.  877, 
holding  in  action  at  law,  where  motion  for  new  trial  is  made,  time  in  which 
error  proceedings  may  be  begun  will  not  begin  to  run  until  ruling  is  made 
by  trial  judge  on  motion  for  new  trial;  Pearce  v.  Strickler,  9  N.  M.  49, 
49  Pac.  728,  holding  time  limit  for  appeal  does  not  run  until  determination 
of  motion  for  new  trial,  though  judgment  was  entered  on  same  day  as 
verdict  was  rendered,  under  rule  requiring  it  where  party  failed  to  give 
notice  of  intention  to  move  for  new  trial;  Washington  etc.  R.  R.  Co.  v. 
Bradleys,  7  Wall.  578,  19  L.  Ed.  275,  holding  a  decree  became  final  on  the 
determination  of  a  motion  to  rescind,  and  an  appeal  and  bond  taken  and 
filed  ten  days  after  the  determination  were  in  time ;  Slaughter-house  Cases, 
10  Wall.  289,  19  L.  Ed.  920,  to  same  effect  as  to  filing  of  writs  of  error 
after  petition  for  rehearing  disposed  of;  Memphis  v.  Brown,  94  U.  S.  717, 
24  L.  Ed.  245,  to  same  elTect;  Texas  &  Pac.  R.  Co.  v.  Murphy,  111  U.  S. 
489,  28  L.  Ed.  493,  4  Sup.  Ct.  498,  as  to  petition  for  rehearing ;  Aspen  Min. 
&  S.  Co.  V.  Billings,  150  U.  S.  36,  37  L.  Ed.  988, 14  Sup.  Ct.  6,  holding  the 
entertaining  of  the  petition  keeps  the  jurisdiction  alive  although  decision 
not  made  till  after  the  term ;  Kingman  v.  Western  Mfg.  Co.,  170  U.  S.  678, 
679,  42  L.  Ed.  1194,  18  Sup.  Ct.  787,  788,  as  to  motion  for  new  trial  when 
entertained  by  the  court  suspending  the  decree;  Rutherford  v.  The  Ponn. 
Mut.  Life  Ins.  Co.,  1  McCrary,  123,  1  Fed.  459,  to  same  point  and  effect; 
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Snow  V.  Edwards,  2  Low.  276,  Fed.  Cas.  13,146,  holding  that  during  the 
term  a  decree  can  be  reviewed  on  motion  or  petition;  Brown  v.  Evans,  8 
Sawy.  508,  18  Fed.  59,  60,  holding  that  rule  applies  alike  to  cases  at  law 
and  equity;  and  applying  it  to  a  motion  for  new  trial;  In  re  Boston  etc. 
R.  Co.,  9  Blatchf.  420,  Fed.  Cas.  1678,  holding  the  grant  of  a  reargument 
of  a  petition  in  bankruptcy  in  Federal  court  suspended  the  operation  of 
the  decree  there  and  gave  precedence  to  a  decree  in  bankruptcy  in  another 
district ;  Woods  v.  Lindvall,  48  Fed.  74,  4  U.  S.  App.  45,  to  same  effect  as 
to  motion  for  new  trial,  holding  bill  of  exceptions  need  not  be  filed  till 
the  term  in  which  judgment  becomes  final;  Alexander  v.  United  States,  57 
Fed.  831,  15  U.  S.  App.  158,  holding  time  for  suing  out  writ  of  error  did 
not  begin  to  run  until  motion  for  new  trial  disposed  of;  Southern  Pacific 
Co.  V.  Johnson,  69  Fed.  564,  44  U.  S.  App.  1,  the  filing  of  bill  of  excep- 
tions' after  the  time  limited  by  rule  of  court  when  motion  for  new  trial 
pending  is  in  discretion  of  court ;  Altenbei^  v.  Grant,  83  Fed.  981,  54  U.  S. 
App.  314,  to  same  effect  as  to  motion  for  new  trial  and  time  for  filing  writ 
of  error;  Florence  Cotton  etc.  Co.  v.  Field,  104  Ala.  477,  16  South.  539,  as 
to  motion  for  new  trial  suspending  judgment  for  the  purposes  of  appeal; 
Majrraw  v.  McGlynn,  32  Cal.  260,  holding  time  for  appeal  from  State  to 
Federal  Supreme  Court  operates  as  supersedeas,  if  taken  within  ten  days 
from  denial  of  petition  for  rehearing;  Beard's  Appeal,  64  Conn.  535,  30 
Atl.  776,  holding  a  motion  to  restore  cause  to  docket  is  in  the  nature  of 
petition  for  rehearing  and  defers  the  time  for  appeal  from  the  original 
order;  Watson  v.  Mayberry,  15  Utah,  275,  49  Pac.  482,  holding  a  judgment 
becomes  final  for  purposes  of  appeal  when  motion  for  new  trial  is  over- 
ruled ;  Straley  v.  Payne,  43  W.  Va.  187,  27  S.  E.  360,  holding  time  for 
certiorari  to  review  judgment  of  a  justice  runs  from  overruling  of  motion 
for  new  trial. 

Distinguished  in  Gearin  v.  Portland  Ry.  etc.  Co.,  62  Or.  168,  124  Pac. 
259,  under  statute  requiring  notice  of  appeal  within  six  months  from  entry 
of  judgment  limitation  of  time  runs  from  date  of  judgment  and  not  from 
date  of  overruling  motion  for  new  trial;  Wylie  v.  Coxe,  14  How.  2,  14 
L.  Ed.  301,  holding  that  a  motion  for  rehearing  and  to  open  the  decree 
made  after  an  appeal  has  been  reg[ularly  taken  and  bond  filed  does  not 
suspend  the  decree;  Sage  v.  Central  R.  Co.,  93  U.  S.  418,  23  L.  Ed.  935, 
holding  the  decree  is  not  suspended  by  a  motion  to  set  aside  by  persons 
not  parties  to  the  suit  but  allowed  to  intervene  only  for  the  purpose  of 
appeal ;  Cambuston  v.  United  States^  95  U.  S.  287,  24  L.  Ed.  449,  holding 
that  rule  would  not  apply  when  application  for  rehearing  or  motion  for 
new  trial  was  made  after  close  of  the  term  at  which  decree  was  rendered. 

Computation  of  time  for  appeal  or  writ  of  error  as  affected  by  motion 
for  new  trial  or  rehearing.    Note,  3  Ann.  Oas.  630. 

Citation  is  not  required  when  an  appeal  is  made  in  open  court. 
Approved  in  M'Nulta  v.  West  Chicago  Park  Commrs.,  99  Fed.  329,  fol- 
lowing rule;  Taylor  v.  Leesnitzer,  220  U.  S.  93,  55  L.  Ed«  384,  31  Sup.  Ct. 
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371,  since!  appeal  taken  in  open  court'  is  against  all  adverse  interests  no 
citation  is  necessary  and  decree  dismissing  appeal  for  nonjoinder  of  inter- 
ested party  in  bond  is  reversed;  Williams  v.  City  Bank  &  Trust  Co.,  186 
Fed.  421,  108  C.  C.  A.  341,  in  appeal  from  interlocutory  injunction  taken 
in  open  court  all  parties  have  notice  and  no  citation  is  required;  Kidder 
v.  Fidelity  Ins.  Trust  etc.  Co.,  105  Fed.  824,  holding  where  one  of  several 
interveners  appeals  from  decree  and  cites  only  complainant  and  receiver 
of  one  of  several  defendants  appeal  will  be  dismissed;  Crawford's  Estate. 
51  Or.  80^  81,  93  Pac.  821,  where  notice  of  appeal  from  final  decree  of 
distribution  denying  widow  any  portion  of  estate  was  given  in  open  court 
all  heirs  affected  by  decree  were  bound  to  take  notice  including  those  not 
parties  to  objections  filed  in  probate  court;  Milner  y.  Meek^  95  U.  S.  258, 
24  L.  Ed.  447,  on  appeal  made  in  open  court. 


2  How.  241-244,  11  L.  Ed.  262,  DBOMGOOIiE  ▼.  FABMEBS'  ETC.  BANK. 

Action  on  promissory  note  cannot  be  maintained  In  Federal  court  wlien 
maker  and  payee  reside  In  same  State  *altliougli  plalntlfF  Indorsee  reside  in  an- 
other State  and  State  law  allows  suit  to  be  brought  against  maker  and  payee 
jointly. 

Approved  in  Bank  of  United  States  v.  Moss,  6  How.  37,  12  L.  Ed.  334, 
holding  that  where  special  counts  in  a  declaration  did  not  show  jurisdiction 
but  it  might  have  been  sustained  by  the  money  counts  it  was  sufficient; 
Codman  v.  Vermont  &  Canada  R.  Co.,  17  Blatchf .  2,  Fed.  Cas.  2936,  affirm- 
ing the  rule  but  showing  it  did  not  apply  to  a  suit  by  a  holder  against  an 
indorser  to  whom  it  was  indorsed  payable  to  bearer,  the  holder  as  bearer 
being  under  no  disability  to  sue  under  section  11  of  the  judiciary  act ;  Clarke 
V.  Janesville,'  1  Biss.  101,  Fed.  Cas.  2854,  holding  Federal  courts  were 
strictly  governed  as  to  jurisdiction  by  section  11  of  judiciary  act;  New 
Orleans  Canal  etc.  Co.  v.  Recorder,  27  La.  Ann.  293,  holding  transferee  of 
a  mortgage  could  not  sue  in  Federal  court  where  the  mortgagee  had  no  such 
right;  Brown  v.  Noyes,  2  Wood.  &  M.  80,  Fed.  Cas.  2023,  arguendo. 

Statute  of  Mississippi  allowing  suit  to  be  brought  against  maker  and  payee 
of  promissory  note  by  Indorsee  is  of  no  force  In  Federal  courts  which  are  gov- 
erned by  section  11  of  judiciary  act  of  1789. 

Approved  in  In  re  Attachment  of  Spencer,  McAr.  &  M.  (D.  C.)  453,  ser- 
vice of  subpoena  issuing  from  Federal  court  must  comply  with  Federal 
law  and  not  with  law  of  State  where  served;  Watson  v.  Tarpley,  18  How. 
520,  15  L.  Ed.  511,  rule  misstated  as  having  decided  that  Federal  courts 
have  no  authority  to  adopt  any  provisions  of  State  laws  repugnant  to  or 
incompatible  with  the  positive  enactments  of  Congress  upon  the  jurisdic- 
tion, practice  or  proceedings  of  such  courts;  Hill  v.  Winne,  1  Biss.  277, 
Fed.  Cas.  6503,  holding  Federal  courts  have  not  jurisdiction  of  bill  of  fore- 
closure by  assignee  of  a  mortgage  where  mortgagor  and  mortgagee  are  citi- 
zens of  same  State.  . 
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Distingaished  in  Bank  of  Sherman'  v.  Apperson,  4  Fed.  31,  showing  to 
what  extent  decisions  and  statutes  of  State  courts  and  leg^latures  were 
binding  on  Federal  courts. 

Right  to  maintain  joint  action  against  maker  and  indorser  of  promis- 
sory note.    Note,  Ann.  Gas.  1912D,  1204. 

Miscellaneous.  Misoited  in  Bank  of  United  States  y.  Moss,  0  How.  39, 
12  L.  Ed.  334. 

2  How.  244-258,  11  L.  Ed.  263,  GBIFFIN  ▼.  THOMPSON. 

Marshal  baa  no  rlgkt  to  receiye  In  discharge  of  execution  anything  except 
money;  he  has  no  powers  except  those  derived  ftom  precept  he  is  ordered  to 
obey. 

Approved  in  Prather  v.  State  Bank,  3  Ind.  358,  holding,  no  clerk,  sheriff 
or  constable,  as  such,  has  a  right  under  the  Constitution  and  law  to  receive 
payment  of  a  judgment  in  anything  but  the  legal  currency  of  the  country ; 
Kershaw  v.  Dyer,  6  Utah,  248,  249,  24  Pac.  622,  holding  that  mortgagees 
who  bad  obtained  a  decree  of  foreclosure  were  only  bound  by  the  acts  or 
omissions  of  the  marshal  so  far  as  he  conformed  to  the  law;  and  were  not 
bound  by  his  receipt  as  money,  of  a  promise  by  the  bidder  to  pay. 

Distinguished  in  Buckhannan  y.  Tinbin,  2  How.  251,  262,  11  L.  Ed.  260, 
holding  a  delay  of  two  years  in  objecting  to  the  return  of  the  marshal  must 
be  deemed  an  acquiescence  in  the  mode  of  collection  which  the  courts  would 
not  disturb. 

Qualified  in  McFarland  v.  Gwin,  3  How.  720,  11  L.  Ed.  800,  holding  mar- 
shal may  receive  bank  notes  or  other  property  if  authorized  by  plaintiff. 

Law  of  bank  bills.    Note,  52  Am.  Dec.  449. 

Liability  of  ministerial  officers  to  private  individuals  for  the  nonper- 
formance and  misperformance  of  official  duties.    Note,  95  Am    gt. 

Rep.  109. 

. 

Payment  of  execution  to  marshal  In  any  manner  but  coin,  unless  specially 
authorized  by  creditor,  will  not  discharge  debt,  nor  entitle  the  debtor  to  have 
satisfaction  entered  on  judgment. 

Approved  in  Cuyler  v.  Ferrill,  1  Abb.  (U.  S.)  176,  Fed.  Cas.  3523,  by 
analogy  to  case  of  a  purchaser  of  property  who  claimed  a  deed,  having 
paid  for  it  in  Confederate  bank  notes,  holding  same  not  a  legal  payment ; 
Shackleford  v.  Cunningham,  41  Ala.  206,  holding  a  guardian  is  not  entitled 
to  a  decree  on  final  settlement  of  his  accounts  on  proof  of  payment  to  the 
probate  judge  of  Confederate  States  notes ;  Aicardi  v.  Bobbins,  41  Ala.  547, 
94  Am.  Dec.  616  (overruling  Haynes  v.  Wheat,  infra),  holding  clerk  of 
court  cannot  receive  payment  of  a  judgment,  and  enter  satisfaction  in  and 
for  Confederate  States  notes;  Whitney  v.  Beebe,  12  Ark.  558,  holding  9Xi, 
attorney,  under  his  general  retainer,  cannot  accept,  in  satisfaction  of  a 
money  demand,  property  or  depreciated  paper,  and  that  their  satisf aotion 
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pf  a  joint  judgment  ad  against  one  defendant,  if  assented  to  by  plaintiff, 
releases  both  defendants;  Hood  v.  Moore,  4  Gilm.  107,  holding  that  pur- 
chase by  sheriff  of  property  from  judgment  debtor,  and  giving  of  a  receipt 
for  the  execution  as  part  payment,  without  consent  of  judgment  creditor, 
did  not  discharge  judgment;  Armsworth  v.  Scotten,  29  Ind.  497,  holding* 
payment  to  clerk  of  court  of  a  judgment  for  costs  in  national  bank  notes 
did  not  dischai^e  the  judgment;  Crews  v.  Ross,  44  Ind.  489,  holding  that 
if  clerk  was  entitled  to  receive  costs  under  a  judgment  he  could  not  receive 
them  in  part  in  cash,  receipts  for  fees  said  to  have  been  paid  to  witnesses, 
and  a  duebill;  McKay  v.  Smitherman,  <S4  N.  C.  50,  holding,  where  sheriff 
was  authorized  to  receive  ''cash  in  bank  bills  of  this* State  or  specie,"  pay- 
ment in  Confederate  notes  did  not  discharge  the  execution. 

Denied  in  Haynes  v.  Wheat,  9  Ala.  246,  holding  that  payment  to  a  sheriff 
in  that  form  which  passes  as  current  money  in  the  community,  and  by 
common  consent  considered  as  money,  will  discharge  the  defendant  in  exe- 
cution, and  fix  the  liability  of  the  sheriff  and  his  sureties. 

Distinguished  in  Boyd  y.  Olvey,  82  Ind.  300,  as  not  applicable  where 
purchase  money  was  paid  to  clerk  of  court  in  bank  notes  which  he  depos- 
ited in  bank,  and  was  ready  at  all  times  to  pay  out,  and  had  in  fact 
tendered  in  cash  to  holder  of  sheriff's  certificate;  Haynes  v.  Bridge,  1  Cold. 
34,  holding  that  in  Tennessee  the  sheriff  might  receive  current,  convertible 
bank  paper  as  money,  unless  objected  to  by  creditor  before  receipt. 

Courts  have  inherent  power  to  supervise  the  conduct  of  their  offlcers,  and 
the  execution  of  their  judgments  and  process. 

Approved  in  United  States  v.  McGourin,  106  Fed.  292.  holding  Circuit 
Court  commissioner  is  entitled  to  fees  for  making  entries  in  docket  in 
criminal  cases  required  by  court  rules;  Hart  v.  Hines,  10  App.  D.  C.  377, 
order  of  court  to  vacate  marshal's  sale  of  real  estate  under  writ  of  execu- 
tion for  gross  inadequacy  of  price  is  within  equitable  discretion  where 
exercised  within  term  in  which  writ  issued ;  Starr  v.  United  States,  8  App. 
D.  C.  561,  where  equitable  interest  of  defendant  sold  under  execution  in 
mistaken  belief  that  he  held  legal  title  court  may  on  application  of  plain- 
tiff declare  sale  null  and  void;  United  States  V.  Allred,  155  U.  S.  595, 
39  L.  Ed.  274,  15  Sup.  Ct.  233,  holding  that  a  commissioner  of  a  Circuit 
Court  is  an  officer  of  the  court  entitled  to  fees  when  certified  by  the  court 
as  correct;  Lowenberg  v.  Jefferies,  74  Fed.  387,  holding  order  of  court 
directing  a  sheriff  to  turn  over  to  a  receiver  property  held  by  him  under 
an  attachment,  is  a  good  defense  to  the  officer  obeying  it;  In  re  Forsyth, 
78  Fed.  301,  holding  District  Court  could,  without  mandamus,  direct  the 
clerk  of  the  court  as  to  the  disposition  of  a  cheque  representing  proceeds 
of  sale  of  a  vessel,  and  that  such  cheque  could  not  be  garnished  under 
process  of  another  court;  Ricker's  Petition,  66  N.  H.  211,  24  L.  B.  A.  742, 
29  Atl.  561,  sustaining  powers  of  court  to  make  rules  for  admitting  and 
removing -members  of  the  bar;  dissenting  opinion  in  Bissel  v.  Penrose,  8 
How.  341,  12  L.  Ed.  1105,  majority  applying  rule  to  lands  in  Louisiana. 
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Miscellaneous.  Cited  erroneously  in  Valario  v.  Thompson^  7  N.  Y.  583^ 
on  question  of  jurisdiction  of  suits  against  consuls. 

2  How.  258-263,  11  L.  Bd.  269,  BUCKHANNAN  y.  TINNIN. 

Execution  Ib  discliarged  by  payment  to  marshal  In  bank  notes  If  plaintiff 
sanctions  snch  payment,  either  expressly  or  by  implication. 

Cited  in  Cuyler  v.  Ferrill,  1  Abb.  (U.  S.)  176,  Fed.  Cas.  3523,  where 
payment  by  a  purchaser  in  Confederate  notes  held  not  to  entitle  him  to 
deed;  Green  Hill  v.  Snyder,  7  La.  Ann.  568,  holding -that  lapse  of  time 
in  disputing  the  payment  was  an  implied  sanction  of  it ;  Anketell  v.  Torrey, 
7  Smedes  &  M.  474^  to  same  effect  where  the -motion  to  set  aside  the  pay- 
ment was  not  made  till  four  years  after  receipt. 

2  How.  26S-284,  11  L.  Ed.  261,  MUBPHT  ▼.  STEWART. 

Profert  of  letters  of  administration  is  not  required  unless  demanded  by 
local  practice,  and  objection  is  cured  by  yerdict. 

Cited  in  Ellis  v.  Appleby,  4  R.  I.  466,  as  not  the  practice  in  the  New 
England  States  generally,  to  make  profert  unless  demanded. 

Amendment  of  yerdict  may  be  made  by  Judge's  notes  within  any  reason- 
able time,  or  upon  any  other  evidence  equally  clear  and  satisfactory,  which 
may  be  submitted  to  the  consideration  of  the  court. 

Approved  in  United  States  v.  Mayer,  235  U.  S.  67,  69  L.  Ed.  135,  36  Sup. 
Ct.  16,  in  absence  of  statute  providing  otherwise  court  cannot  set  aside 
or  alter  its  final  judgment  after  expiration  of  term  unless  proceeding 
begun  during  term  of  entry;  Reardon  r.  Balaklala  Consol.  Copper  Co., 
193  Fed.  192,  in  action  for  wrongful  death  suit  erroneously  brought  within 
time  limited  by  next  of  kin  instead  of  legal  representative,  as  California 
Code  provides,  may  be  amended  after  limitation  of  time  expires;  Miller  v. 
Steele,  153  Fed.  722,  82  C.  C.  A.  672,  in  action  against  testator  for  breach 
of  contract  for  services  where  jury  returned  verdict  for  twenty-pne  thou- 
sand dollars  and  interest,  court  may  amend  verdict  allowing  interest  from 
date  of  breach;  Bernard  v.  Abel,  166  Fed.  662,  84  C.  C.  A.  361,  petition 
in  bankruptcy  dismissed  without  further  right  to  prosecute  claims  was 
amended  by  court  allowing  creditors  to  sue  in  ^tate  courts  but  not  to  pro- 
ceed further  under  national  bankruptcy  act;  Elliott  v.  Gilmore,  146  Fed. 
966,  permitting  amendment  of  verdict  by  court  by  addition  of  interest 
where  it  is  shown  by  affidavits  of  jurors  that  it  was  their  intention  that 
interest  should  be  computed  on  amount  awarded  from  prior  date ;  M'Donald 
v.  Nebraska,  101  Fed.  177,  upholding  amendment  substituting  name  of  State 
for  that  of  State  treasurer,  as  plaintiff ;  Karrick  v.  Wetmore,  25  App.  D.  C. 
431,  action  of  court  in  striking  out  judgment  dismissing  suit  and  rendering 
radically  different  judgment  against  defendant  for  twelve  thousand  eight 
hundred  and  eighty-one  dollars  and  forty-six  cents,  without  notice  was  null 
and  void;  Wilson  y.  Town  of  Hansboro,  99  Miss.  260,  Aim.  Cas.  1913E,  346, 
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54  South.  848,  court  has  power  to  strike  out  judgment  of  former  term  erro- 
neously entered  through  mistake  of  clerk  and  substitute  judgment  actually 
rendered;  Piano  Mfg.  Co.  v.  Person,  12  S.  D.  455,  81  N.  W.  898,  holding 
^  mere  irregularities  in  verdict  will  not  be  considered  on  appeal  when  no 

motion  to  correct  was  made  below ;  Bank  of  United  States  v.  Moss,  6  fiow. 
37,  39,  12  L.  Ed.  334,  335,  holding  that  where  verdict  was  made  on  special 
and  general  counts,  the  former  being  insufficient  to  give  jurisdiction,  the 
court  might,  if  no  final  judgment  had  been  rendered,  and  at  next  term, 
apply  the  verdict  to^the  counts  on  which  it  was  in  fact  found;  Washington 
etc.  S.  P.  Co.  V.  Sickles,  24  How.  345,  16  L.  Ed.  654,  holding  where  verdict 
rendered  on  two  special  counts,  and  general  counts  in  assumpsit,  the  court 
could  subsequently  apply  it  to  a  single  count,  so  as  to  allow  a  valid  judg- 
ment on  the  verdict;  Aetna  Ins.  Co.  v.  Boon,  95  U.  S.  126,  24  L.  Ed.  397, 
holding  judgments  may  also  be  amended  in  accordance  with  truth,  and 
sustaining  an  order  of  a  subsequent  term  for  a  special  finding,  with  con- 
clusions of  law  in  conformity  to  be  entered  nunc  pro  tunc  with  the  judg- 
ment as  a  discretionary  amendment ;  Whiting  v.  Equitable  Life  Assur.  Soc, 
60  Fed.  200,  13  U.  S.  App.  597,  allowing  amendment  to  bill- of  exceptions 
made  during  trial  term;  Lincoln  Nat.  Bank  v.  Perry,  66  Fed.  889,  32  U.  S. 
App.  15,  holding  that  power  to  correct  mistakes  in  record  may  be  exercised 
even  after  removal  to  appellate  court  by  appeal  or  writ  of  error,  collecting 
authorities;  Odell  v.  Reynolds,  70  Fed.  660,  37  U.  S.  App.  447,  holding 
that  corrections  of  the  record,  made  on  the  recollection  of  the  court,  would 
not  be  collaterally  assailable,  though  made  without  notice;  Osborne  v. 
Altschul,  93  Fed.  383,  holding  that  in  an  action  of  ejectment,  a  verdict 
may  be  amended  by  adding  that  plaintiff  was  entitled  to  possession,  -and  the 
nature  of  his  estate,  so  as  to  comply  with  State  law;  dissenting  opinion  in 
Real  Estate  Bank  v.  Rawdon,  5  Ark.  584,  majority  holding  that  a  judgment 
could  not  be  opened  and  revised  after  the  close  of  the  term  in  which  ren- 
dered; Bobo  v.  State,  40  Ark.  231,  holding  parol  evidence  sufficient  to 
authorize  a  nunc  pro  tunc  judgment  omitted  from  the  record;  Doane  v. 
Glenn,  1  Colo.  459,  allowing  amendment  of  record  at  subsequent  term  by 
insertion  nunc  pro  tunc  of  an  order  allowing  bill  of  exceptions  to  be  filed 
in  vacation,  omitted  from  record;  Sanford  v.  Sanford;  28  Conn.  27,  hold- 
ing that  a  court  did  not,  Jby  entry  of  a  discontinuance,  lose  jurisdiction 
of  a  case,  and  might  order  the  case  restored  to  the  docket,  under  its 
inherent  power  to  correct  its  records;  Gaffney  v.  Hoyt,  2  Idaho,  187,  10 
Pac.  36,  sustaining  order  setting  aside  a  judgment  as  to  one  of  the  parties 
defendant,  and  rendering  judgment  against  the  other  defendants;  Johnson 
V.  Moore,  112  Ind.  92,  13  N.  E.  107,  holding  a  memorandum  of  calculation 
made  by  the  trial  judge,  and  filed  by  him  as  a  paper  in  the  case,  sufificient 
to  justify  a  nunc  pro  tunc  entry  correcting  amount  of  the  judgment; 
Chaffee  v.  Pease,  10  Allen,  538,  holding,  in  action  for  trespass  to  real^ 
estate,  when  no  damages  assessed  by  jury,  the  court  may  amend  verdict 
by  inserting  nominal  damages;  Crich  v.  Williamsburg  City  Fire  Ins.  Co., 
45  Minn.  445,  48  N.  W.  199,  describing  the  settled  practice  of  allowing 
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amendments  of  Yerdicts,  general  or  special,  where  there  was  no  doubt  as 
to  what  actually  transpired  at  the  trial,  collecting  authorities;  Acton  v. 
Dooley,  16  Mo.  App.  449,  holding  the  trial  may,  even  after  writ  of  error 
brought  and  joined,  from  competent  evidence,  amend  a  verdict  so  as  to 
make  it  express  the  manifest  intention  of  the  jury ;  Reene  v.  Welsh,  8  Mont. 
309,  21  Pac.  26,  stating  rule  as  to  limit  within  which  a  decree  may  be 
varied  on  petition  without  a  rehearing;  McKean  v.  Cutler,  48  N.  H.  376, 
discussing  United  States  statute  of  amendments,  and  those  of  State,  and 
generally  holding  a  verdict  on  question  of  title  will  not,  7>n  motion,  be 
set  aside  for  omission  by  jury  to  assess  damages;  Roulo  v.  Valcour,  58 
N*.  H.  347,  holding  that  amendments  in  a  matter  used  as  evidence  in  a 
cause  where  they  are  ndt  of  a  nature  to  affect  the  findings  of  the  jury, 
may  be  made  after  verdict,  and  judgment  then  rendered  on  the  verdict, 
collecting  authorities;  Cook  v.  Moore,  100  N.  C.  296,  6  Am.  St.  Rep.  588, 
6  S.  E.  796,  holding  Supreme  Court  may  amend  its  own  ju<^ment  improp- 
erly entered,  or  enter  one  which  was  not  entered,  or  not  properly  entered 
at  a  former  term;  Fletcher  v.  Nelson,  6  N.  D.  107,  69  N.  W.  58,  affirming 
the  power  of  the  court  to  amend  a  verdict  in  an  action  to  recover  pos- 
session of  personal  property  by  inserting 'the  amount  of  plaintiff's  interest; 
Osborne  v.  Morris,  21  Or.  369,  28  Pac.  70,  holding  the  common-law  power 
of  amendment  was  not  taken  away  by  the  code  provisions  of  the  State, 
collecting  authorities  oh  amendment;  Chouteau  v.  Hooe,  1  Pinn.  666,  hold- 
ing the  District  Court  has  power  to  correct  an  erroneous  award  op  entry 
of  judgment  at  the  third  term,  or  one  year  after  the  judgment  was  made. 

Evidence  necessary  to  authorize  amendment  of  judgment.    Note,  12 
Am.  Dec.  858. 

Sufficiency  of  evidence  to  authorize  nunc  pro  tunc  amendment  of  record 
or  entry  of  judgment.    Note,  Ann.  Cas.  1915D,  681. 

Amendment  to  cure  defect  after  motion  in  arrest  of  judgment.    Note, 
67  L.  R.  A.  184. 

Amendment  of  verdict  la  matter  of  discretion  in  lower  court,  which,  if 
allowed,  appellate  court  has  no  authoritj  to  examine  or  dispute. 

Approved  in  Hartley  v.  Lapidus  &  Holub  Co.,  216  Fed.  ^6,  132  C.  C.  A. 
336,  under  Iowa  code  that  all  pleadings  must  be  filed  by  time  of  trial  refusal 
of  District  Court  to  permit  filing  of  reply  after  trial  commenced  was  within 
its  discretion ;  Manitowoc  Malting  Co.  v.  Fuechtwanger,  169  Fed.  987,  under 
Federal  statute  Federal  court  may  permit  amendment  after  trial  of  plain- 
tiff's complaint  to  raise  amount  sued  for  to  conform  to  proof;  In  re  Welty, 
123  Fed.  127,  holding  court  may  at  subsequent  term  by  nunc  pro  tunc  order 
amend  sentence  in  which  clerk  omifted  statutory  requirement;  Boston  etc. 
A.  B.  R.  Co.  V.  Parr,  104  Fed.  700,  holding  amendment  of  complaint  is 
discretionary  and  not  reviewable;  Cross  v.  Phillips,  14  App.  D.  C.  237, 
in  interference  proceeding  refusal  of  leave  to  amend  was  within  discretion 
of  commissioner  of  patents  and  not  reviewable  except  in  case  of  palpable 
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abuse ;  German  Evangelical  Society  v.  Prospect  Hill  Cemetery,  2  App. 
D.  C.  315,  refusal  of  amendment  that  plaintiff  alone  entitled  to  use  pf 
name  'Trospect  Hill  Cemetery"  was  within  discretion  of  court;  Sheppard 
V.  Wilson,  6  How.  278,  12  L.  Ed.  437,  holding  that  the  setting  aside  of  a 
judgment  entered  irregularly,  and  the  making  of  a  judgment  according  to 
verdict  was  an  amendment  wholly  in  the  discretion  of  the  lower  court; 
Steines  v.  Franklin  County,  14  Wall.  22,  20  L.  Ed.  848,  holding  matters 
resting  in  the  discretion  of  a  subordinate  court  cannoFbe  assigned  for  error 
in  an  appellate  court,  e.  g.,  the  granting  or  refusal  of  a  motion  for  a 
rehearing  in  equity;  Chapman  v.  Barney,  129  U.  S.  681,  82  L.  Ed.  801, 
9  Sup.  Ct.  427,  sustaining  order  permitting  a  new  sole  plaintiff  to  be  sub- 
stituted for,  and  in  the  place  of,  sole  original  plaintiff;  Stevens  v.  Nichols, 
157  U.  S.  371,  39  L.  Ed.  737,  16  Sup.  Ct.  641,  sustaining  refusal  of  trial 
court  to  permit  defendant  to  amend  his^  petition  for  removal ;  Chamberlain 
V.  Mensing,  51  Fed.  511,  holding  a  motion  by  plaintiff  to  amend  complaint 
and  prayer  for  relief,  is  absolutely  in  discretion  of  court;  Lincoln  Nat. 
Bank  v.  Perry,  66  Fed.  888,  32  U.  S.  App.  15,  defining  the  limits  within 
which  courts  could  amend  record  so  as  to  make  it  speak  the  truth,  collecting 
authorities ;  Buchanan  v.  Cleveland  Linseed  Oil  Co.,  91  Fed.  90,.  holding  that 
the  amendment  of  an  answer  at  close  of  plaintiff's  evidence  by  setting 
up  a  breach  of  warranty,  lay  in  the  discretion  of  the  court;  Sweetzer  ▼. 
Mead,  6  Mich.  34,  refusing  to  review  an  amendment  by  trial  judge  in  find- 
ing of  facts,  after  the  trial  term,  collecting  authorities;  Farrand  v.  Bentley, 
6  Mich.  284,  remitting  an  alleged  case  to  trial  judge  for  settlement,  on 
his  certificate  that  it  had  not  been  signed  by  him  as  a  settled  case,  and 
did  not  set  forth  all  the  facts;  OTlynn  v.  Eagle,  8  Mich.  137,  holding  there 
is  no  difference  in  the  rule,  whether  the  amendments  are  made  from  record 
or  from  matter  aliunde;  Davis  v.  Township,  42  N.  J.  L.  517,  holding  that 
the  rule  also  prevented  a  review  of  an  order  refusing  to  amend. 
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General  and  nnlocated  concession,  granted  by  Spanish  CK)yemor  prior  to 
transfer  of  Louisiana,  private  survey  of  which  was  recognized  by  commissioners 
appointed  under  act  of  1805,  was  reserved  from  sale  by  virtue  of  the  act  of 
1811,  and  no  New  Madrid  certificate  could  be  located  upon  it. 

Approved  in  Barry  v.  Gamble,  3  How.  53,  11  L.  Ed.  489,  and  Bissell  v. 
Penrose,  8  How.  331,  339,  12  L.  Ed.  1101,  1104,  applying  rule  to  lands  in 
Louisiana;  Mills  V.  Stoddard,  8  How.  362,  364, 12  L.  Ed.  1118,  1114,  afiinn- 
ing  decision  in  principal  case;  Mackay  v.  Easton,  19  Wall.  632,  22  L.  Ed. 
214,  holding  that  the  patent  concerned  in  case  had  been  pronounced  void 
by  principal  case ;  Hot  Springs  Case,  92  U.  S.  713,  23  L.  Ed.  696,  holding 
that  a  location  referred  to  in  the  act  of  26th  of  April,  1822,  did  not  entitle 
the  applicant  to  a  patent  until  the  filing  and  recording  of  the  survey  and 
plat ;  Bunnel  v.  Stoddard,  4  Fed.  Cas.  669,  holding  the  result  of  the  decision 
was  fatal  to  all  New  Madrid  certificate  titles  on  lands  reserved  from  sale; 
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Allison  y.  Hunter,  9  Mo.  763  (754),  764  (755),  holding  that  a  New  Madrid 
entry  made  at  a  time  (11th  of  Jnly,  1831)  when  the  land  was  not  reserved 
from  skle  was  good  as  against  a  confirmation  under  act  of  4th  of  July, 
1836 ;  Waller  v.  Von  Phul,  14  Mo.  87,  holding  that  a  title  to  land,  by  a  bona 
fide  purchase  and  entry  from  the  United  States,  must  prevail  over  a  con- 
firmation under  the  act  of  1836,  of  a  location  made  subsequent  to  the  entry ; 
Wright  v.  Rutgers,  14  Mo.  587,  holding  that  holders  of  a  New  Madrid 
certificate  had  the  right  to  locate  it  only  on  public  lands  not  reserved  from 
sale,  and  that  there  was  no  reservation  from  sale  between  26th  to  29th  of 
May  and  9th  of  July,  1832 ;  State  v.  Ham,  19  Mo.  602,  holding  that  a  sale 
by  government  contrary  to  the  reservation  in  act  of  3d  of  March,  1811, 
would,  if  not  protected  by  subsequent  legislation,  be  void ;  Bryan  v.  Shirley, 
53  Tex.  453,  as  to  effect  of  a  patent  issued  when  the  preliminary  pro- 
ceedings were  illegal,  being  voidable  or  void. 

Under  acts  of  1811  and  1832,  lands  as  to  wblcb  valid  claims  had  been  filed, 
were  reserved  from  public  sale  until  decision  of  Oongress  should  pronounce 
against  their  daima. 

Cited  in  Menard  v.  Massey,  8  How.  309,  12  L.  Ed.  1091,  to  act  of  18U^ 
holding  the  provision  was  an  exception  to  the  general  powers  to  sell,  con- 
ferred on  the  officers. 

Where  no  exception  to  reception  of  a  deed  as  evidence  was  made  at  the 
trial,  it  cannot  be  considered  on  appeal. 

Approved  in  State  v.  Clark,  36  Nev.  485,  135  Pac.  1087,  in  trial  for 
homicide  accused  cannot  complain  on  appeal  that  oral  statements  of  court 
urging  jury  to  reach  verdict  were  improper  because  not  in  writing,  where 
that  objection  was  not  made  in  trial  court ;  De  Sobry  v.  Nicholson,  3  Wall. 
423,  18  L.  Ed.  264,  as  the  general  rule  in  discussing  time  for  making  plea 
to  jurisdiction  on  ground  of  diverse  citizenship ;  Alexander  v.  United  States, 
138  U.  S.  355,  84  L.  Ed.  956,  11  Sup.  Ct.  351,  holding  Ihat  an  exception  to 
method  of  impaneling  a  jury,  not  made  at  the  trial,  could  not  be  con- 
sidered on  appeaL 

Proof  of  due  execution  may  be  dispensed  with  after  forty  years,  when 
daim  of  title  has  been  made  and  possession  held. 

Approved  in  Teddlee  v.  McNedy,  104  La.  613,  29  South.  251,  admitting 
in  evidence  copy  of  record  of  conveyance,  where  original  deed  more  than 
thirty  years  old  had  been  lost. 

Distinguished  in  Salazar  ▼*  Longwill,  5  N.  M.  549,  26  Pac.  929,  where 
there  was  no  evidence  of  possession  or  assertion  of  title,  due  execution  of 
an  ancient  document  must  be  proved. 

What  constitute  ^'ancient  deeds"  in  the  Unite^l  States,  and  when  they 
are  admissible  in  evidence.    Note,  9  Am.  St.  Bep.  302. 

Necessity  for  calling  subscribing  witnesses  to  prove  attested  instru- 
ments.   Note,  35  L.  B.  A.  324,  342. 
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Act  of  Oongresfl  confliming  report  of  conunlBsloiien  on  tiflo  of  land  eUilm- 
aiit»  vests  legal  title  of  United  States  in  fee  in  confirmee  wliicli  inures  Ivy  way 
of  estoppel  for  benefit  of  former  grantee  and  tbose  rfa^innng  under  liim,  and. 
patent  if  issued  could  only  be  evidence  of  tbis. 

Approved  in  Williams  v.  San  Pedro,  163  Cal.  48,  94  Pac.  236,  where,  in 
action  to  quiet  title  plaintiff  relies  upon  certificate  of  purchase  of  State 
tide-lands  valid  on  face  but  void  under  act  excluding  from  sale  certain 
tide-lands,  defendant  not  in  privity  with  paramount  source  of  title  and 
^  not  in  possession  may  question  vsdidity  of  certificate;  Godfrey  v.  Iowa 
Land  etc.  Co.,  21  Okl.  309,  95  Pac.  798,  citizen  of  Indian  tribe  after  act 
removing  restrictions  upon  alienation  may  execute  deed  or  conveyance  of 
allotment,  except  homestead,  though  no  patent  has  issued;  Landes  v.  Brant, 

10  How.  374,  13  L.  Ed.  460,  supporting  a  sheriff's  deed  made  prior  to  issue 
of  patent  on  a  judgment  and  execution  again&t  the  claimant  and  patentee, 
holding  the  patent  inured  for  benefit  of  grantee;  Delauriere  v.  Emison, 
15  How.  538,  14  L.  Ed.  805,  holding  the  confirmation  could  not  impair 
rights  which  had  accrued  when  the  land  was  unprotected  by  a  reservation 
from  sale;  Bryan  v.  Forsyth,  19  l^ow.  337,  15  L.  Ed.  675,  holding  that  a 
patent  was  a  fee-simple  title  on  its  face  sufficient  to  sustain  a  plea  of  the 
statute  of  limitations  in  Illinois;  Morehouse  v.  Phelps,  21  How.  305,  16 
L.  Ed.  148,  holding  the  patent  did  not  defeat  outstanding  interests  in  the 
land  for  which  the  patent  issued;  United  States  v.  Parrott,  McAlL  318, 
Fed.  Cas.  '15,998,  holding  that  under  act  of  3d  of  March,  1851,  no  legal 
title  to  mineral  land  claimed  under  grant  from  Mexican  government  could 
vest  until  after  confirmation  of  the  claim  by  Congress;  Kingman  v.  Holt- 
haus,  59  Fed.  312,  holding  that  an  incipient  location  of  land  under  a  Kew 
Madrid  certificate  created  an  equitable  interest  subject  to  sale  on  execution 
and  that  a  subsequent  patent  inured  for  the  purchaser's  benefit;  Chas- 
tang's  Heirs  v.  Armstrong,  20  Ala.  625,  holding  the  legal  title  to  land 
claimed  under  a  Spanish  concession  was  given  by  the  confirming  act  of 
1822,  not  the  subsequent  location  surveyed  and  patented;  Delaunay  v. 
Burnett,  4  Gilm.  495,  holding  that  a  confirmation  of  a  claim  to  "l^al  repre- 
sentatives" of  a  claimant  includes  "a  purchaser";  Cavender  v.  Smith,  3 
G.  Greene,  356,  56  Am.  Dec.  546,  holding  that  under  the  doctrine  of  relation 
the  title  to  land  acquired  under  an  execution  sale  could  not  be  defeated 
on  the  ground  that  the  government  patent  was  dated  subsequent  to  the  sale ; 
Frost  V.  Missionary  Society,  56  Mich.  89,  22  N.  W.  203,  holding  that  a 
quitclaim  deed  will  operate  to  convey  land  thereafter  patented  if  grantor 
had  already  obtained  a  land  ofiice  certificate  for  it;  Sanborn  v.  Vance,  69 
Mich.  226,  37  N.  W.  273,  discussing  effect  of  confirmation  of  title  under 
act  of  Congress  holding  that  they  were  always  made  in  negotiation  of 
existing  rights,  collecting  aut-horities ;  St.  Louis  Public  Schools  v.  Walker, 
40  Mo.  402,  holding  that  confirmation  by  act  of  1836  of  a  claim  located 
and  presented  to  commissioners  under  act  of  1885-87  prevented  the  survey 
and  setting  apart  of  same  land  to  the  use  of  schools ;  Hayward  v.  Ormsbee, 

11  Wis.  7,  holding  that  a  conveyance  after  due  entry  but  before  patent 
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passed  the  equitable  title,  and  the  title  by  patent  innred  to  the  benefit 
of  the  grantee;  Qninney  v.  Denney,  18  Wis.  488,  holding  that  a  member 
of  Stockbridge  tribe  of  Indians  took  an  equitable  title  to  land  allotted 
nnder  act  of  1843,  eonveyable  by  deed,  and  that  subsequent  patent  inured 
to  the  benefit  of  the  grantee. 

Distinguished  in  Phelps  v.  Kellogg,  15  111.  137,  holding  that  proof  of 
pre-emption  does  not  give  title,  and  the  subsequent  entry  on  payment  does 
not  inure  to  the  benefit  of  a  prior  purchaser  from  the  pre-emptioner« 

Ejectment  may  be  maintained  on  a  title  by  estoppel- 

Citf^d  in  Dickerson  v.  Colgrove,  100  U.  S.  583,  26  L.  Ed.  620,  holding  same 
is  true  of  estoppel  in  pais. 

Approved  in  South  Penn.  Oil  Co.  ^.  Calf  Creek  Oil  etc.  Co.,  140  Fed.  615, 
upholding  equity  jurisdiction  over  suit  by  defendant  in  two  actions  against 
plaintiffs  therein  to  determine  entire  controversy,  where  both  actions  were 
for  damages  for  taking  oil  from  land,  and  defense  in  both  actions  con- 
sisted in  part  of  estoppel  in  pais. 

Distinguished  in  Erwin  v.  Dekle,  fiO  Fla.  61,  53  South.  442,  where  in 
action  of  ejectment  plaintiff  agrees  to  dismiss  suit  as  to  land  not  described 
in  declaration,  such  agreement  constitutes  no  estoppel  preventing  defendant 
in  first  suit  from  claiming  land  in  second  suit. 

'What  title  or  interest  will  support  ejectment.    Note,  18  L.  R.  A.  783, 
784,    - 

In  ejectment  the  elder  legal  title  must  prevalL 
Cited  in  Bryan  v.  Forsyth,  19  How.  337,  16  L.  Ed.  676.  holding:  under 
statute,  ejectment  may  be  maintained  in  Federal  courts  after  survey  duly 
made,  approved  and  recorded  with  surveyor-general. 

Act  to  be  done  "under  a  faw^  means  in  conformity  with  it. 

Cited  in  Risley  v.  Village  of  Howell,  64  Fed.  457,  22  U.  S.  App.  635. 
applying  rule  to  eonstruction  of  similar  phrase  in  act  authorizing  bond 
issue. 

Section  2  of  act  of  1836,  for  confirming  land  grants,  exempting  ftom  its 
operation  lands  previously  located  or  surveyed  or  sold  by  United  States,  is 
confined  to  locations  lawfully  made  in  conformity  with  United  States  law. 

Cited  in  Mills  v.  Stoddard,  8  How.  366,  12  L.  Ed.  1116,  holding  that 
**under"  meant  "in  conformity  with." 

Location  on  lands  reserved  ftom  public  sale  confers  no  title. 
Approved  in  Lockhart  v.  Johnson,  181  U.  S.  523,  46  L.  Ed.  988,  21  Sup. 
Ct.  667,  holding  public  lands  for  whose  sale  or  other  disposition  provision 
has  been  made  by  general  laws  are  open  for  entry  and  sale  under  such 
sale  unless  expressly  withdrawn;  Lockhart  v.  Wills,  9  N.  M.  353,  54  Pac. 
339,  holding  lands  within  boundaries  of  Mexican  grant  in  New  Mexico, 
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and  which  were  sub  jndiee  in  Court  of  Private  Land  Claims,  were  open  to 
purchase  under  mining  laws;  Easton  v.  Salisbury,  21  How.  431,  16  L.  Ed. 
183,  affirming  s.  c,  23  Mo.  104^  holding  a  land  patent  cannot  issue  for 
lands  of  which  the  sale  is  not  authorized  by  law ;  Doolan  v.  Carr,  125  U.  S. 
627,  634,  31  L.  Ed.  848,  850,  8  Sup.  Ct.  1232,  1236,  holding  lands  within 
valid  Mexican  grant  found  within  limits  of  Pacific  railroad  grant  did 
not  pass  to  the  corporations  as  ''public  land'';  Lake  Superior  Ship  Canal 
etc.  Co,  V.  Cunningham,  165  U.  S.  373,  39  L.  Ed.  190,  15  Sup.  Ct.  110 
(affirming  s.  c,  44  Fed.  831),  holding  that  a  patent  ma^  be  declared  void 
if  issued  for  lands  theretofore  reserved  from  sale,  collecting  authorities; 
Parker  v.  Duff,  47  Cal.  562,  holding  that  land  office  cannot  issue  scrip  for 
land  selected  under  treaty  with  tribe^  of  Indians  outside  of  the  ceded 
territory,  in  the  absence  of  legislation  by  Congress  authorizing  it;  Arnold 
V.  Grimes,  2  G.  Greene,  84,  85,  defining  cases  in  which  a  patent  for  land 
could  be  impeached  collaterally  in  an  action  at  law;  Perry  v.  CHanlon, 
11  Mo.  596,  49  Am.  Dec.  109,  holding  the  same  rule  applies  to  a  patent 
as  to  a  location  on  land  reserved  from  public  sale;  Bryan  v.  Shirley,  53 
Tex.  451,  holding  a  location  on  land  within  limits  of  Peters  colony  pending 
the  reservation  absolutely  void^  unless  subsequently  validated  by  govern- 
ment. 

Distinguished  in  Mackay  v.  Easton,  19  Wall.  633,  22  L.  Ed.  216,  as  having 
no  bearing  on  case  where  there  was  a  prior  valid  location  and  that  principal 
case  was  no  evidence  of  the  facts  in  other  cases. 

Issue  of  patent  is  ministerial  act  to  be  performed  according  to  law.    Patent 
for  land  previously  patented  to  another  is  absolutely  void. 

Approved  in  Carson  v.  Cudworth,  26  Colo.  App.  134,  140  Pac.  936,  land 
held  by  receiver's  receipt,  evidencing  right  to  title  properly  taken  into 
irrigation  district  as  patent  subsequently  issued  relates  back  to  receipt; 
Adams  v.  McClintock,  21  N.  D.  491,  131  N.  W,  397,  mortgage  of  land 
held  under  homestead  entry  by  plaintiff  afterward  discharged  in  bank- 
ruptcy and  claiming  exemption  of  homestead  was  lien  att^iching  to  equitable 
interest,  and  not  affected  by  bankruptcy  proceeding;  Best  v.  Polk,  18 
Wall.  117,  21  L.  Ed.  807,  holding  the  patenting  of  land  on  which  a  prior 
location  by  another  had  been  properly  made  was  void;  Knight  v.  United 
States  Mi^d  Association,  142  U.  S.  176,  35  L.  Ed.  979,  12  Sup.  Ct.  262, 
in  deciding  ktle  to  land  below  ordinary  high-water  mark  of  Mission  Creek, 
San  Francisco;  Northern  Pac.  R.  Co.  v.  Cannon,  46  Fed.  238,  holding  cor- 
poration claiming,  title  by  legislative  grant  cannot  have  ejectment  against 
parties  claiming  under  subsequent  patent,  as  such  patent  is  void  if  plain- 
tiff's title  is  good;  Lakin  v.  Dolly,  53  Fed.  336,  as  to  when,  where  and 
under  what  circumstances  a  patent  could  be  declared  void  with  reference 
to  patent  to  mining  claim;  United  States  v.  Winona  &  St.  P.  R.  Co.,  67 
Fed.  956,  32  U.  S.  App.  272,  holding  patent  for  land  the  title  to  which 
had  passed  from  the  government  to  another  before  the  claim  on  which 
it  was  based  was  initiated  was  void;  New  Dunderberg  Min.  Co.  v.  Old, 
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79  Fed.  602,  49  U.  S.  App.  208^  in  consideration  of  the  powers  of  the  Land 
Department  to  decide  adverse  claims  on  granting  patents,  collecting  author- 
ities on  circumstances  entailing  lack  of  power  to  grant  patents ;  Crommelin 
V.  Minter,  9  Ala.  604,  holding  that  a  patent  being  the  mere  consequence 
of  a  previous  entry  under  the  pre-emption  laws,  cannot  divest  the  United 
States  or  anyone  else  having  an  acknowledged  right  of  the  legal  title; 
Knabe  v.  Burden,  88  Ala.  439,  7  South.  93,  holding  a  certificate  of  entry 
is  not  conclusive  and  cannot  prevail  against  a  patent  of  an  older  date, 
issued  by  the  State  and  founded  on  an  act  of  Congress;  Bacon  v.  Tate^ 
22  Ark.  533,  where  plaintiff  and  defendant  in  action  of  ejectment  both 
claimed  under  deeds  from  the  Governor  of  tract  of  swamp-land,  held 
the  deed  of  oldest  date  will  prevail;  Eale  v.  Tubbs,  23  Cal.  443,  holding 
that  a  person  who  has,  in  good  faith,  settled  on  a  tract  of  public  land, 
as  a  pre-emptioner  under  United  States  law,  acquires  a  prior  right  good 
as  against  a  subsequent  patent;  Lee  v.  Justice  Mining  Co.,  2  Colo.  App. 
124,  29  Pac.  1024,  holding  that  a  patent  issued  without  authority  of  law 
is  void;  Danforth  v.  Morrical,  84  111.  460,  setting  aside  patent  issued  for 
land  already  patented;  Moyer  v.  McCuUough,  1  Ind.  344,  holding  that  if 
a  patent  is  issued  by  mistake  and  without  authority  the  party  having 
the  prior  equitable  title  may  by  bill  in  chancery  obtain  from  the  patentee 
or  his  voluntary  grantee  the  legal  title;  Sumner  v.  Coleman,  23  Ind.  93, 
sustaining  right  of  a  prior  pre-emptioner  against  location  to  chief  of  tribe 
of  Indians  in  pursuance  of  a  subsequent  treaty;  Mason  v.  Cooksey,  51  Ind. 
524,  holding  that  deeds  or  patents  for  swamp-lands  were  not  subject  to 
record  as  deeds  between  individuals,  and  that  where  two  patents  were 
issued  for  same  land  the  latter  was  void;  Arnold  v.  Grimes,  2  Iowa,  12, 
holding  that  a  patent  issued  after  a  valid  certificate  of  pre-emption  to  a 
third  party  was  void;  Sillyman  v.  King,  36  Iowa,  211,  holding  that  the 
person  having  the  certificate  of  entry  or  location  is  the  owner  of  the  land; 
the  issuance  of  a  patent  only  perfects  the  evidence  of  ownership;  Rankin 
V.  Miller,  43  Iowa,  17,  holding  that  a  patent  issued  for  land  previously 
sold  by  government  was  void  and  patentee  acquired  no  rights  unde^  it; 
Cady  V.  Eighmey,  54  Iowa,  618,  7  N.  W.  104,  holding  that  the  purchase 
certificate  for  land  under  act  for  laying  off  the  towns  of  Fort  Madison, 
etc.,  of  1836  carried  the  equitable  title;  Hood  v.  Martin,  11  La.  Ann.  554, 
holding  that  a  patent  for  part  of  the  internal  improvement  land  granted 
to  State  by  act  of  September,  1841,  issued  in  error  to  one  who  was 
not  the  locator  under  warrant  was  void;  Hittuk-no-mi  v.  Watts,  7  Smedes 
&  M.  366,  45  Am.  Dec.  309,  holding  a  patent  to  land  previously  appro- 
priated and  reserved  from  entry  is  void ;  Land  v.  Keim,  52  Miss.  351,  hold- 
ing that  an  Indian  treaty  operates  as  a  ^ant  to  the  reservee,  which  takes 
effect  on  specification  and  location,  and  a  subsequent  patent  to  a  third 
party  covering  the  land  is  void;  Magwire  v.  Tyler,  40  Mo.  434,  where 
there  were  two  patents  for  same  land  the  junior  patent  is  void;  Mantle 
v.  Noyes,  5  Mont.  291,  5  Pac.  862,  holding  that  where  a  lode  claim  location 
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has  been  perfected  according  to  law  and  recorded  the  ground  cannot  be 
relocated  to  a  placer  claimant;  Silver. Bow  M.  &  M.  Co.  v.  Clark,  5  Mont. 
422,  5  Pac.  580,  holding  a  valid  location  of  a  mining  claim  on  public  lands 
is  not  affected  by  subsequent  entry  of  a  town  site,  and  a  patent  for  such 
town  site  entry  is  void;  Franklin  v.  Kelley,  2  Neb.  96,  holding  after 
pre-emptor  has  made  his  entry  the  government  cannot  grant  the  land  to 
another;  Roseberry  v.  Hollister,  4  Ohio  St.  307,  holding  where  State's 
Agent  sold  public  land  by  auction,  and  subsequently  same  land^by  private 
.sale,  that  the  Qovemor's  deed  to  the  former  superseded  his  deed  to  the 
latter  of  earlier  date,  the  second  purchaser  taking  no  title  although  with- 
out notice ;  Webster  v.  Clear,  49  Ohio  St.  400,  31  N.  E.  746,  holding  deed 
from  State  of  land  previously  sold  to  another  is  void,  although  deed  of 
first  purchase  is  not  at  the  time  on  record;  Groslouis  v.  Northcut,  3  Or. 
399,  holding  that  under  the  donation  law  a  claimant  may,  before  patent 
issues,  obtain  such  an  interest  as  will  be  subject  to  judicial  sale;  Bolton 
V.  La  Camas  Water  Power  Co.,  10  Wash.  252,  38  Pac.  1045,  dissenting 
opinion,  majority  holding  that  the  legal  title  to  lands  acquired  under  the 
homestead  laws  of  the  United  States  does  not  vest  until  the  issuance  of 
patent. 

Distinguished  in  Doll  v.  Meador,  16  Cal.  330,  holding  that  a  patent  not 
Toid  on  its  face  cannot  be  questioned  by  persons  who  do  not  show  them* 
«elves  to  be  ih  privity  with  a  common  or  paramount  source  of  title ;  Head- 
ley  V.  Coffman,  38  Neb.  72,  56  N.  W.  702,  holding  ejectment  against  a 
patentee  cannot  be  maintained  by  holder  of  a  prior  receiver's  certificate 
after  his  entry  has  been  canceled. 

Patent  as  evidence  of  title.    Note,  12  Am.  Dec.  565. 

Patent  for  land  cannot  be  contradicted  or  explained  by  parol,  bat  if  it 
has  been  fraudulently  obtained  or  issued  against  law  it  is  Toid. 

Approved  in  King  v.  M'Andrews,  111  Fed.  863,  following  rule;  Ledbetter 
V.  Borland,  128  Ala.  423,  29  South.  580,  holding  inadmissible  deed  not 
purporting  to  convey  land  sued  for;  Sherman  v.  Buick,  93  U.  S.  216,  2S 
Ii.  Ed.  851,  holding  that  testimony  to  show  want  of  power  to  issue  a  patent 
is  admissible  at  law,  but  where  the  patent  is  merely  voidable,  resort  to 
•equity  may  be  necessary;  Mahn  v.  Harwood,  112  U.  S.  358,  28  L.  Ed.  667, 
5  Sup.  Ct.  177,  holding  that  where  the  commissioner  had  exceeded  his 
authority  in  granting  or  reissuing  a  patent,  a  party  sued  for  infringement 
might  set  up  the  illegality  as  a  defense;  Doolan  v.  Carr,  125  U.  S.  625, 
31  L.  Ed.  847,  8  Sup.  Ct.  1231,  holding  it  as  well  established  that  a  govern- 
ment patent  duly  issued  might  be  shown  to  be  void  by  extrinsic  evidence 
capable  of  showing  want  of  authority  for  its  issue,  collecting  authorities; 
United  States  v.  Culver,  52  Fed.  83,  holding  that  a  patent  for  lands  valuable 
as  mineral  and  knowingly  purchased  as  agricultural  was  void;  Northern 
Pac.  R.  Co.  V.  Cannon,  54  Fed.  258,  7  U.  S.  App.  507,  holding  that  mineral 
lands  being  excluded  from  a  railroad  grant  could  be  patented  though  within 
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the  boundaries  of  the  ^ant;  Garrard  v.  Silver  Peak  Mines,  82  Fed.  583, 
in  general  discussion  of  cases  in  which  patents  could  or  could  not  be  collat« 
^rally  attacked  in  an  action  at  law;'  United  States  v.  Central  Pac.  R.  Co., 
84  Fed.  220,  holding  that  if  at  date  of  patent  to  railroad  corporation  the 
lands  included  were  valuable  chiefly  for  mineral,  the  title  would  not  be 
valid  because  acquired  contrary  to  law ;  Bates  v.  Herron,  35  Ala.  123,  hold- 
ing that  the  land  office  commissioner  had  power  t«  cancel  a  certificate  of 
entry,  and  that  the  effect  of  his  order  for  issue  of  a  patent  to  another 
party  was  to  cancel  a  prior  entry ;  McTyer  v.  McDowell.  36  Ala.  44,  holding 
the  decision  of  the  land  commissioner  ordering  lands  into  the  market  for 
sale  was  evidence  that  the  facts  existed  which  rendered  such  sale  proper; 
Anderson  v.  Bartels,  7  Colo.  263,  3  Pac.  229,  holding  if  the  title  set  up 
under  a  patent  is  void,  ab  initio,  the  fact  may  be  shown  in  an  action  at 
law,  but  if  merely  voidable  it  can  only  be  impeached  in  equity;  Ferrall  v. 
Bradfords,  2  Fla.  518,  50  Am.  Dec.  299,  holdingr  an  asserted  title  founded 
on  fraud  is  utterly  void;  Ballance  v.  McFadden,  12  111.  323,  holding  as  to 
land  in  Peoria  that  a  patent  issued  to  one  not  a  claimant  of  a  lot  vested 
no  title,  and  being  inoperative  and  void  might  be  impeached  collaterally 
in  an  action  of  ejectment;  McGill  v.  McQill,  4  La.  Ann.  266,  holding  a 
patent  obtained  by  one  who  had  assigned  the  receiver's  receipts  for  the 
purchase  money. was  obtained  by  fraud  and  inured^to  the  benefit  of  the 
assignee;  Davis  v.  Fletcher,  11  La.  Ann.  506,  holding  a  party  claiming 
under  a  patent  obtained  by  fraud  would  be  compelled  in  equity  to  convey 
the  land  to  the  confirmee  of  a  prior  entry  having  the  equitable  title ; 
Attorney  General  v.  Smith,  31  Mich.  364,  holding  that  a  patent  issued  for 
school  and  swamp  lands,  which  had  not  previously  been  offered  for  sale 
at  public  auction,  as  required  by  law,  was  void ;  State  v.  Bachelder,  5  Minn. 
242,  80  Am.  Dec.  418,  holding  that  equity  will  relieve  against  patents  and 
judgments  obtained  by  fraud,  but  that  rule  does  not  apply  to  a  judgment 
of  United  States  land  officers  founded  on  false  testimony  on  the  merits 
(this  judgment  reversed  on  appeal,  see  s.  c,  1  Wall.  109,  17  L.  Ed.  551) ; 
Horsky  v.  Moran,  21  Mont.  354,  53  Pac.  1067,  holding  that  a  government 
land  patent  may  be  shown  to  be  void  by  extrinsic  evidence  of  a  character 
capable  of  showing  a  want  of  authority  in  its  issue;  Rose  v.  Richmond 
M.  Co.,  17  Nev.  64,  27  Pac.  1113,  holding  patent  for  mining  ground  issued 
when  there  was  a  valid  and  pending  contest  to  determine  the  right  of  pos- 
session was  uoid;  Strong  v.  Lehmer,  10  Ohio  St.  96,  holding  title  of  a 
government  patentee  could  not  prevail  against  a  grantee  from  the  State 
of  selected  canal  land  accompanied  by  entry  and  possession;  Saunders  v. 
Niswanger,  11  Ohio  St.  310,  in  case  of  interfering  claims  under  Virginia 
military  warrants  to  land  within  the  limits  of  Virginia;  Stewart  v.  Alt- 
stock,  22  Or.  188,  29*  Pac.  555,  holding  a  patent  for  land  previously  granted 
to  the  Northern  Pacific  Railway  Co.  is  void;  Mason  v.  Russell's  Heirs, 
1  Tex.  729,  holding  where  the  commissioner,  under  the  colonization  law, 
issued  a  grant  to  land,  parol  evidence  might  be  introduced  to  prove  its 
nullity  as  operating  on  land  outside  the  colonial  limits;  Sherwood  v.  Flem- 
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ing,  25  Tex.  Snpp.  427,  holding  a  patent  for  lattd  within  the  reservation 
of  the  Pacific  Railroad  act  was  void;  Patrick  v.  Nance,  26  Tex.  301, 
holding  that  a  locator  on  land  not  then  subject  to  location,  but  who  subse-> 
quently  obtained  a  patent  could  not  have  his  patent  impeached  by  a  subse- 
quent  locator  who  failed  to  perfect  his  location ;  Day  Land  etc.  Co.  v.  State, 
68  Tex.  541,  4  S.  W.  871,  holding  a  location  on  land  reserved  from  entry 
by  the  act  of  1879,  relating  to  land  in  Greer  county,  was  absolutely  .void. 

Distinguished  in  Field  v.  Seabury,  19  How.  332,  15  L.  Ed.  654,  showing 
that  principal  case  was  no  authority  for  holding  that  a  patent  for  land 
could  be  collaterally  avoided  at  law  for  fraud,  but  that  this  was  otherwise 
as  to  deeds  fraudulently  obtained;  Crane  v.  Reeder,  25  Mich.  313,  holding 
that  an  adverse  claimant  in  an  action  of  ejectment  cannot  raise  a  question 
of  fraud  in  a  conveyance  to  which  he  is  a  stranger,  the  party  injured  can 
alone  complain;  Gibson  v.  Chouteau,  39  Mo.  564,  holding  that  a  patent 
may  issue  to  the  assignee  of  a  New  Madrid  location,  the  presumption  being 
that  when  it  issues,  all  acts  necessary  to  its  validity  have  been  properly 
done. 

Miscellaneous.  Cited  in  Dubois  v.  McLean,  4  McLean,  488,  Fed.  Cas. 
4107,  holding  statute  of  limitations  does  not  begin  to  run  before  the  date 
^of  a  patent;  Cleveland  v.  Cleveland  etc.  R.  Co.,  93  Fed.  123,  as  an  instance 
of  the  admission  by  the  Supreme  Court  of  an  equitable  defense  in  an 
action  at  law;  Pollard  v.  Greit,  8  Ala.  942,  holding  a  decision  on  a  land 
title  in  Mobile  was  generally  in  accord  with  principal  case,  not  stating 
any  particular  point. 

2  How.  819-344,  11  L.  Ed.  283,  GBIGNON  T.  ASTOB. 

The  power  to  h^ar  and  determine  a  caae  is  Jurisdiction. 
Approved  in  In  re  Grin,  112  Fed.  794,  holding  jurisdiction  of  United 
States  commissioner  to  examine  and  commit  one  who  .has  committed  crime 
in  foreign  State,  and  certify  proceedings  to  Secretary  of  State,  is  not 
dependent  on  fact  that  he  issued  warrant  of  arrest ;  United  States  v.  Maney, 
61  Fed.  142,  holding  court-martial  has  jurisdiction  of  charge  of  "conduct 
to  the  prejudice  of  good  order  and  discipline,"  though  specification  set  up 
to  be  proved  certain  acts  showing  homicide  by  accused;  White  v.  Martin, 
2  Alaska,  498,  probate  court  has  jurisdiction  to  appoint  guardian  of  prop- 
erty of  resident  realty  owner  who  becomes  insane  and  ganders  away.; 
United  States  v.  Green,  8  Mackey  (D.  C),  238,  police  court  has  no  juris- 
diction over  misdemeanors  triable  by  jury;  Wilson  v.  Atlanta  etc.  Ry.  Co., 
115  Ga.  181,  41  S.  E.  704,  holding  plea  in  abatement,  based  upon  pendency 
of  another  action,  sufficiently  averred  that  court  had  jurisdiction ;  Franklin 
Union  v.  People,  220  111.  366,  110  Am.  St.  Rep.  248,  97  N.  E.  180,  defect 
of  parties  in  suit  for  injunction  does  not  deprive  court  of  jurisdiction 
nor  invalidate  .order  granting  injunction ;  O'Brien  v.  People,  216  111.  363, 
108  Am.  St.  Bep.  219,  75  N.  E.  112,  that  terms  of  strike  injunction  were 
broader  than  allegations  of  petition  is  no  defense  to  contempt  proceedings 
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for  violation  of  injunction;  Fitzpatrick  v.  Simonson  Bros.  Mfg.  Co.,  86 
Minn.  146,  147,  90  N.  W.  380,  holding  decree  of  heirship  provided  in 
chapter  157,  Gen.  Laws  1897,  is  within  jurisdiction  of  probate  courts  as 
defined  in  Const.,  art.  VI,  §7;  State  v.  Smith,  29  R.  I.  522,  72  Atl.  714, 
in  criminal  action  jurisdiction  does  not  depend  upon  sufficiency  of  com- 
plaint, and  court  has  jurisdiction  if  case  comes  within  general  class  over 
which  court's  authority  extends;  Applegate  v.  Lexington  etc.  Mining  Co., 
117  TJ.  S.  267,  29  L.  Ed.  896,  6  Sup.  Ct.  747,  sustaining  jurisdiction  of 
court  of  equity  in  proceedings  against  absent  debtors  and  other  defendants 
after  constructive  notice  by  publication;  In  re  Bogart,  2  Sawy.  401,  Fed. 
Cas.  1596,  determining  on  habeas  corpus  the  weight  of  naval  authorities 
to  detain  a  person  for  trial  by  courtmartial ;  Le  Roy  v.  Clayton,  2  Sawy. 
499,  Fed.  Cas.  8268,  holding  that  the  commissioner  of  the  land  office  had 
power  to  recall  a  patent  and  order  a  resurvey;  Holmes  v.  Oregon  &  Cal. 
R.  Co.,  6  Sawy.  285,  5  Fed.  534,  supporting  by  analogy  a  decision  that 
a  grant  of  administration  to  an  estate  of  which  there  was  already  an 
administrator,  was  void;  Holmes  v.  Or^on  &  Cal.  R.  Co.,  7  Sawy.  385, 
386,  387,  9  Fed.  232,  233,  234,  holding  that  where  a  petition  for  appoint- 
ment of  an  administrator  alleged  the  jurisdictional  facts,  the  order  made 
thereon  was  an  adjudication  which  concluded  further  inquiry;  Heirs  of 
Biggs  V.  Blue,  5  McLean,  150,  Fed.  Cas.  1403,  holding  irregularities  do 
not  make  void  the  proceedings  of  a  court  of  general  jurisdiction ;  Forsythe 
V.  Ballance,  6  McLean,  567,  Fed.  Cas.  4951,  holding  that  when  a  sale  by 
an  administrator  is  offered  collaterally  and  the  jurisdiction  is  undisputed, 
it  cannot  be  objected  to;  Delaware  R.  Co.  v.  Prettyman,  7  Fed.  Cas.  412, 
apparently  to  the  point  that  when  court  has  jurisdiction  over  the  subject 
matter,  an  action  for  trespass  will  not  lie  against  the  ministerial  officer 
who  executes  the  sentence;  Nettleton  v.  Mosier,  3  Fed.  388,  showing  that 
an  appointment  of  a  guardian  by  probate  court  could  not  be  attacked 
collaterally;  Ex  parte  Maxwell,  37  Ala.  363,  79  Am.  Dec.  63,  holding  that 
failure  of  an  administrator  to  give  the  required  bond  rendered  the  grant 
voidable,  not  void;  Bush  v.  Glover,  47  Ala.  174,  holding  that  a  sale  of  land 
by  a  sheriff  under  an  execution  issued,  a  judgment'  of  a  Confederate  court 
and  regularly  conducted,  was  valid ;  Smitha  v.  Floumoy,  47  Ala.  361,  hold- 
ing that  where  a  statute  required  the  lands  to  be  accurately  described 
in  the  application  for  sale,  a  description  not  perfectly  accurate  which 
would  be  sufficient  in  a  deed,  gave  the  court  jurisdiction  to  proceed ;  Borden 
v.  State,  11  Ark.  544,  54  Am.  Dec.  285,  in  general  discussion  of  jurisdiction 
of  superior  and  inferior  courts;  Irwin  v.  Scriber,  18  Cal.  507,  holding 
letters  of  administration  could  not  be  collaterally  attacked  on  the  ground 
of  residence  of  the  deceased,  that  fact  being  necessarily  determined  by 
the  probate  court;  Schroeder  v.  Wittram,  66  Cal.  641,  6  Pac.  741,  in 
concurring  opinion,  holding  that  a  complaint  in  a  Justice's  Court,  a  de- 
murrer to  which,  on  the  ground  of  jurisdiction,  must  have  been  overruled, 
conclusively  showed  jurisdiction;  Weston  v.  Lumley,  33  Ind.  495,  holding 
that  proceedings  of  board  of  commissioners  having  jurisdiction  over  high- 
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v^ays  were  admissible  in  evidence  on  a  trial  for  slander  in  imputing  per- 
jury to  a  witness  before  the  commissioners;  Board  of  Gommrs.  v.  Markle, 
46  Ind.  110,  holding  the  presentation  of  a  petition  in  reference  to  reloca- 
tion of  county  seats  gave  the  board  jurisdiction  to  hear  and  determine 
the  sufficiency  of  the  petition;  Coolman  v.  Fleming,  82  Ind.  123,  holding 
the  board  of  commissioners  had  jurisdiction  of  a  petition  for  construction 
of  a  ditch,  notwithstanding  imperfections  in  the  petition;  Montour  v. 
Purdy,  U  Minn.  405,  88  Am.  Dec.  92,  holding  in  statute  relating  to  guard- 
ians' sales,  the  words  "probate  court  of  competent  jurisdiction,"  signified 
the  probate  court  whose  jurisdiction  it  was  proper  to  invoke  in  the  par- 
ticular case  in  hand;  Wood  v.  Myrick,  16  Minn.  502,  holding  a  decree 
assigning  residue  of  an  estate  void  for  want  of  notice  to  all  parties  inter- 
ested, the  notice  being  jurisdictional;  Babb  v.  Bruere,  23  Mo.  App.  606, 
where  a  justice  of  the  peace  has  jurisdiction  of  the  person  and  subject 
matter,  the  decision  of  all  other  matters  in  the  case  is  but  an  exercise  of 
the  jurisdiction;  Ritter  v.  Kunkle,  39  N.  J.  L.  262,  construing  the  meaning 
of  jurisdiction  under  the  act  constituting  courts  for  the  trial  of  small 
causes  and  the  remedies  of  certiorari  and  appeal;  People  v.  Sturtevant, 
9  N.  Y.  267,  59  Am.  Dec.  538,  holding  the  superior  court  had  jurisdiction 
of  an  action  to  enjoin'  an  alleged  public  nuisance  about  to  be  perpetrated 
under  the  authority  of  defendants;  Ex  parte  Degener,  30  Tex.  App.  574, 
17  S.  W.  1113,  holding  on  habeas  corpus  that  jurisdiction  must  include  both 
power  to  render  a  judgment  and  to  render  the  particular  .  judgment ; 
Vaughn  v.  Congdon,  56  Vt.  127,  sustaining  jurisdiction  of  Justice's  Court 
to  proceed  on  a  complaint  in  larceny  duly  laid  and  that  the  justice  could 
not  be  held  liable  to  an  action  for  false  imprisonment;  Winnebago  etc. 
Mfg.  Co.  V.  Wisconsin  etc.  R.  R.  Co.,  81  Wis.  393,  51  N.  W.  577,  holding 
a  petition  for  appointment  of  commissioners  of  appraisal  which  failed 
to  state  the  matters  required  by  Revised  Statutes,  section  1846,  insufficient 
to  give  jurisdiction;  Minard  v.  Burtis,  83  Wis.  269^  53  N.  W.  510,  as  to 
question  of  jurisdiction  after  answer  filed. 

In  caoes  in  personam,-  where  there  are  adverse  parties,  the  court  most  liave 
power  over  the*  subject  matter  and  parties. 

Approved  in  Bearing  v.  Bank  of  Charleston,  5  Ga.  518,  48  Am.  Dec  816, 
holding  that  a  judgment  in  personam  against  a  nonresident  served,  but  not 
appearing,  a  nullity;  Palmer  v.  Oakley,  2  Doug.  489,  47  Am.  Dec.  67, 
arguendo. 

Proceeding  to  sell  real  estate  of  indebted  intestate  is  '*ia  ttm**;  only  ques- 
tion of  Jurisdiction  is  power  of  court  over  thing,  and  is  irrespective  of  parties^ 
In  all  courts  having  power  to  sell,  their  action  operates  on  estates,  not  on  heirs 
of  intestate. 

Approved  in  Tilt  v.  Kelsey,  207  U.  S.  56,  52  L.  Ed.  101,  28  Sup.  Ct.  1, 
in  State  where  decree  in  probate  is  final  barring  all  claims  against  estate 
inheritance  tax  cannot  be  enforced  by  another  State  claiming  testator 
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domiciled  there  at  death ;  Ballard  v.  Hunter,  204  U.  S.  265,  61  L.  Ed.  476r 
27  Sup.  Ct.  261,  statute  providing  for  sale  of  delinquent  land  in  irrigation 
district  and  for  proceeding  in  rem  with  constructive  service  by  publication 
on  nonresident  owners  is  not  •  infringement  of  Fourteenth  Amendment , 
Michigan  Trust  Co.  v.  Feny,  176  Fed.  674,  99  C.  d.  A.  221,  in  proceeding 
in  rem  probate  court  had  jurisdiction  to  order  executor  to  pay  over  assets 
to  successor,  but  no  jurisdiction  to  decree  personal  liability  for  devastavit; 
Wilson  V.  Hartford  Fire  Ins.  Co.,  164  Fed.  819,  19  L.  E.  A.  (N.  S.)  553, 
90  C.  C.  A.  593,  claim  of  insurance  company  against  decedent's  estate  in 
Illinois  barred  by  statute  of  limitations  is  not  barred  against  estate  in 
Kansas;  Fraser  v.  Prather,  1  McAr.  (D.  C.)  214,  215,  decree  of  sale  in  pro- 
ceeding in  rem  without  publication  of  notice  as  required  by  statute  gives 
valid  title,  though  judgment  may  be  reversed  for  error;  Crawford  v.  Lees, 
84  N.  J.  Eq.  330,  93  Atl.  204,  in  proceeding  in  rem  where  court  has  juris- 
diction of  subject  matter,  judgment  cannot  be  attacked  collaterally;  Chap- 
man y.  Branch,  72  W.  Va.  61,  78  S.  £.  239,  sale  of  additional  property 
not  authorized  by  decree  is  void  and  court  has  no  jurisdiction  to  confer 
title  by  confirmation;  dissenting  opinion  in  Schurmeier  v.  Connecticut 
Mut.  Life  Ins.  Co.,  171  Fed.  10,  96  C.  C.  A.  107,  majority  holding  that 
claim  against  estate  based  on  promissory  note  and  mortgage  not  maturing 
within  period  allowed  for  presenting  claims  not  barred  by  statute  of  limi- 
tations ;  Beauregard  v.  New  Orleans,  18  How.^  503,  16  L.  Ed.  472,  sustain- 
ing a  sale  made  by  State  District  Court  of  property  of  a  deceased  debtor, 
who  bad  become  insolvent  before  death;  Florentine  v.  Barton,  2  Wall. 
216,  17  L.  Ed.  786,  applying  rule  in  sustaining  a  private  act  of  the  legis- 
lature authorizing  a  private  sale  of  real  estate  to  pay  debts  of  an  intestate ; 
Davis  V.  Gaines,  104  U.  S.  391,  393,  26  L.  Ed.  769,  760,  holding  that  a  sale 
by  a  probate  court  is  a  judicial  sale ;  Matthews  v.  Densmore,  109  U.  S.  220, 
27  L.  Ed.  913,  3  Sup.  Ct.  129,  holding  that  in  proceedings  in  State  courts 
against  a  marshal,  the  process  is  sufficient  to  protect  him  if  the  property 
seized  under  it  was  liable  to  be  attached  in  the  suit;  Holmes  v.  Oregon 
&  CaL  R.  Co.,  7  Sawy.  391,  9  Fed.  236,  holding  proceedings  for  the  appoint- 
ment of  an  administrator  were  in  the  nature  of  a  proceeding  in  rem; 
McArthur  v.  Allen,  3  Fed.  323,  holding  that  a  proceeding  to  set  aside  a 
will  under  statute  of  Ohio  is  a  proceeding  in  rem ;  only  the  legal  status  of 
the  will  is  at  issue  and  all  persons  are  concluded  by  the  verdict;  Daily 
y.  Doe,  3  Fed.  916,  holding  a  title  under  marshal's  sale  in  admiralty  would 
not  be  disturbed  if  the  court  had  jurisdiction  to  order  the  sale;  Lorch  v. 
Anltman,  75  Ind.  166,  holding  that  in  proceedings  partly  in  rem  and  partly 
in  personam  the  holder  of  a  paramount  adverse  title  is  not  bound  unless 
made  a  party;  dissenting  opinion  in  Barnett  v.  Vanmeter,  7  Ind.  App.  57, 
33  N.  E.  670,  majority  holding  that  a  final  settlement  in  administration  was 
an  adjudication  of  all  matters  properly  included  in  such  settlement,  but 
did  not  extend  to  matters  not  subjected  to  the  process  of  administration; 
Cooper  y.  Sunderland,  3  Iowa,  135,  66  Am.  Dec.  66,  as  treating  a  guardian's 
sale  of  real  estate  as  a  proceeding  in  rein  even  when  the  statute  provided 
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for  notice;  dissenting  opinion  in  Good  v.  Norley,  28  Iowa,  208,  211,  holding 
that  even  under  statutes  requiring  notice  of  administrators'  sales,  the 
provision  was  only  directory,  and  if  not  g^ven,  did  not  deprive  the  court 
of  jurisdiction;  Howard  v.  Moore,  2  Mich.  234,  and  Lafferty  v.  People's 
Savings  Bank,  76  Mich.  51,  43  N.  W.  39,  hoth  holding  that  a  proceeding 
by  an  administrator  to  sell  decedent's  land  for  payment  of  debts  was  in 
rem,  and  not  in  personam;  Spencer  v.  Sheehan,  19  Minn.  343,  holding  on  a 
proceeding  to  sell  real  estate  of  an  indebted  intestate,  the  jurisdiction  of 
probate  court  is,  irrespective  of  parties,  unless  the  statute  otherwise  pro- 
vides; McNamara  v.  Casserly,  61  Minn.  344,  63  N.  W.  884,  holding  that 
jurisdiction  once  acquired  in  probate  proceedings  continues  for  the  pur- 
pose of  subsequent  sales,  decrees  of  distribution  and  other  matters  without 
further  notice,  except  as  specially  provided  by  the  legislature;  State  v. 
Benton,  12  Mont.  75,  29  Pac-  427,  petition  for  the  appointment  of  an 
administrator  and  the  proceedings  thereon  are  in  the  nature  of  proceedings 
in  rem,  and  not  a  proper  case  for  issuance  of  a  writ  of  prohibition ;  Myers 
V.  McGavock,  39  Neb.  862,  42  Am.  St.  Rep.  637,  68  N.  W.  526,  proceeding 
by  a  guardian  to  obtain  license  to  sell  the  ward's  real  estate  for  main- 
tenance and  education  is  "in  rem";  Blanchard  v.  Webster,  62  N.  H.  468, 
to  same  effect;  Monroe  v.  Douglas,  4  Sand.  Ch.  181,  holding  that  in  deter- 
mining the  force  of  a  foreign  judgment  in  rem,  the  court  where  it  is 
propounded  may  look  into  the  power  under  which  the  foreign  tribunal  acted 
to  see  if  it  had  jurisdiction  of  the  subject  matter;  Sheldon  v.  Newton,  3 
Ohio  St.  506,  holding  on  a  sale  for  payment  of  debts,  actual  service  of 
notice  on  the  minor  heir  was  not  necessary  to  give  the  court  jurisdiction; 
Poor  V.  Boyce,  12  Tex.  449,  holding  that  an  order  of  sale  was  conclusive  as 
to  the  necessity  for  the  sale ;  McGowen  v.  Zimpelman,  63  Tex.  483,  holding 
that  administration  proceedings  were  in  rem;  Murchison  v.  White,  54  Tex. 
83,  holding  that  proceedings  of  the  County  Court  as  a  court  of  probate 
in  all  matters  relating  to  administration  of  estates  were  in  rem;  Allan 
V.  Hoffman,  83  Va.  137,  2  S.  E.  606,  holding  a  sale  made  under  an  attach- 
ment levied  on  land  was  a  proceeding  in  rem,  and  bound  all  claiming 
under  the  owner;  Ryan  v.  Fergusson,  3  Wash.  364,  28  Pac.  912,  holding 
administration  of  an  estate  is  a  proceeding  in  rem,  and  notice  is  not 
necessary  except  as  req.uired  by  statute;  dissenting  opinion  in  Ryder  v. 
Cohn,  37  Cal.  92,  discussing  powers  of  alcalde  of  San  Francisco  over  estates 
of  decedents. 

Distinguished  in  Seavems  v.  Gerke,  3  Sawy.  366,  Fed.  Cas.  12,595,  hold- 
ing that  a  sale  by  a  guardian  appointed  without  giving  notice  as  required 
by  the  act  and  not  for  payment  of  debts,' was  not  proceeding  in  rem,  the 
rule  did  not  apply;  Meyer  v.  Rousseau,  47  Ark.  462,  2  S.  W.  113,  showing 
that  if  probate  court  made  an  order  for  exchange  of  a  minor's  lands,  it 
was  beyond  the  court's  jurisdiction  and  void;  Good  v.  Norley,  28  Iowa,  193, 
holding  that  a  proceeding  by  an  administrator  to  sell  real  estate  of  deceased 
to  pay  debts  was  not  in  rem,  and  a  sale  made  without  notice  was  void 
for  want  of  jurisdiction;  Mickel  v.  Hicks,  19  Kan.  582>  27  Am.  Rep.  165, 
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holding  proceedings  for  sale  of  decedent's  real  estate  was  adversary,  and 
notice  to  the  heirs  jurisdictional ;  Fiske  v.  Kello^,  3  Or.  504,  holding  that 
under  the  statute  of  1855,  a  proceeding  for  sale  of  a  decedent's  real  estate 
to  pay  dehts  was  void  as  to  an  infant  heir  not  made  a  party  and  for 
whom  no  guardian  was  appointed;  Wright  v.  Edwards,  10  Or.  305,  holding 
that  where  a  petition  for  leave  to  sell  real  estate  omitted  wholly  to  allege 
material  facts  essential  to  confer  jurisdiction,  the  court  is.  without  authority 
to  act/ 

On  sale  tor  payment  of  debts,  only  requisites  to  jurisdiction  being  dsath, . 
insufficiency  of  personal  estate,  and  representation  thereof  to  court  making 
fact  appear,  decision  of  court  is  exercise  of  jurisdiction,  and  appearance  of 
facts  and  sufficiency  of  reasons  to  justify  action  of  court  will  be  presumed. 

Approved  in  Phillips  v.  Phillips,  13  S.  D.  236,  83  N.  W.  95,  holding  where 
decree  of  probate  sale  declared  that  verified  petition  was  filed  and  showed 
all  jurisdictional  facts,  it  could  not  be  collaterally  attacked;  Florentine  v. 
Barton,  2  Wall.  216, 17  L.  £d.  785,  defining  what  the  record  should  show  on 
a  sale  under  a  private  act  for  payment  of  an  intestate's  debts  and  holding 
that  no  evidence  need  be  entered;  Comstock  v.  Crawford,  3  Wall.  406,  18 
L.  Ed.  38,  holding  under  a  statute  of  Wisconsin  Territory,  the  representa- 
tions of  the  insufficiency  of  the  personal  property  of  the  deceased  to  pay 
his  debts  was  the  only  act  requisite  to  call  into  exercise  the  power  of 
the  court,  and  the  adjudication  was  conclusive;  Miller  v.  United  States, 
11  Wall.  300,  20  L.  Ed.  148,  sustaining  a  judgment  of  the  District  Court 
under  the  confiscation  act,  when  it  appeared  affirmatively  that  all  the 
facts  were  found  required  by  the  act  to  justify  the  judgment;  Mohr  v. 
Manierre,  101  U.  S.  424,  426,  25  L.  Ed.  1054,  1055  (affirming  s.  c,  7  Biss. 
420,  422,  Fed.  Cas.  9695),  sustaining  a  sale  of  lunatic's  estate  when  the 
jurisdictional  facts  appeared  in  the  guardian's  petition,  the  court  then 
having  jurisdiction  to  act;  Davis  v.  Gaines,  104  U.  S.  390,  26  L.  Ed.  759, 
sustaining  an  order  for  sale  by  the  probate  court  in  Louisiana  when  the 
testator's  heirs  were  absent  from  the  State,  holding  the  order  was  an 
adjudication  that  all  the  jurisdictional  facts  existed;  Thaw  v.  Ritchie,  136 
U.  S.  548,  34  L.  Ed.  538,  10  Sup.  Ct.  1044,  holding  an  order  for  sale  by 
the  Orphans'  Court  in  Maryland  could  be  collaterally  impeached  on  the 
ground  of  want  of  proof  of  notice;  Noble  v.  Union  River  Logging  R.  R. 
Co.,  147  U.  S.  174,  37  L.  Ed.  126,  13  Sup.  Ct.  273,  as  an  example  of  juris- 
dictional facts  necessary  to  be  alleged  and  proved ;  Galpin  v.  Page,  1  Sawy, 
325,  Fed.  Cas.  5205,  holding  the  determination  of  proper  service  by  pub- 
lication by  a  court  of  competent  jurisdiction  is  conclusive  on  collateral 
attack;  Sprague  v.  Litherberry,  4  McLean,  450,  Fed.  Cas.  13,251,  holding 
that  the  due  appointment  of  a  guardian  for  minor  heirs  consenting  to  an 
administrator's  sale  could  not  after  considerable  lapse  of  time  be  ques- 
tioned; Pullan  V.  Kinsinger,  2  Abb.  (U.  S.)  103,  Fed.  Cas.  11,463,  holding 
if  the  general  power  of  a  judgment  is  given  and  the  court  decides  on  the 
sufficiency  of  the  necessaiy  preliminary  jurisdictional  proof,  error  in  the 
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decision  does  not  render  the  judgment  void;  Salisbury  y.  Sands,  2  Dill. 
277,  Fed.  Cas.  12,251,  holding  a  foreclosure  decree  of  a  territorial  District 
Court  possessing  original  chancery  jurisdiction,  is  entitled  to  usual  pre- 
sumption in  its  favor  when  attacked  collaterally  5  Miller  v.  Sullivan,  4  Dill. 
343,  Fed.  Gas.  9592,  applying  principle  to  a  guardian's  sale  under  laws  of 
Nebraska;  In  re  McKibben,  12  N.  B.  R.  101,  16  Fed.  Cas.  212,  stating 
the  allegation  of  quasi  jurisdictional  facta  which  must  be  made  and  which, 
when  proved,  becomes  res  adjudicata  and  binding  in  collateral  proceedings; 
In  re  Wilson,  18  Fed.  37,  sajdng  whenever  it  appears  that  the  court  has 
'obtained  jurisdiction  of  the  person  and  the  cause,  the  maxim""Omnia  pre- 
sumuntur  rite  esse  acta"  applies  with  full  force ;  Kelley  v.  Morrell,  29  Fed. 
738,  holding  the  exercise  of  jurisdiction  in  appointing  a  guardian  warrants 
the  presumption  that  everything  necessary  was  done  bef ote  the  court  acted ; 
Cheney  v.  Stone,  29  Fed.  888,  holding  an  executor's  right  to  sue  is  suffi- 
ciently shown  by  production  of  letters  testamentary  issued  by  County  Court 
of  another  State  having  general  jurisdiction  of  settlement  of  estates; 
Berrian  v.  Rogers,  43  Fed.  469,  holding  that  the  regularity  of  publication 
of  a  notice  of  an  administrator's  sale  for  payment  of  debts  cannot  be 
questioned  in  ejectment  against  the  purchaser  at  the  sale ;  Elliott  v.  Shuler, 
50  Fed.  456,  holding  that  in  Federal  courts  a  proceeding  by  an  adminis- 
trator to  obtain  a  license  to  sell  real  estate  for  payment  of  debts  is  an 
equitable  proceeding  in  rem,  in  which  jurisdiction  is  g^ven  by  sufficient 
representations  in  the  petition ;  Foster  v.  Givens,  67  Fed.  686,  31  U.  S.  App. 
626,  holding  in  a  collateral  attack  on  a  decree  for  sale,  it  will  be  presumed 
the  land  was  within  the  territorial  jurisdiction  of  the  court;  Garrett  v. 
Boeing,  68  Fed.  61,  37  U.  S.  App.  42,  holding  on  an  appointment  of  an 
administrator  by  a  parish  court  in  Louisiana,  failure  to  give  the  required 
notice  would  not  oust  jurisdiction  nor  render  the  subsequent  proceedings 
open  to  collateral  attack;  Loyd  v.  Waller,  74  Fed.  607,  41  U.  S.  App.  381, 
admitting  a  judgment  apx)ointing  an  administrator  de  bonis  non,  though 
the  record  failed  to  show  how  the  original  administration  had  terminated; 
Perkins'  Exrs.  v.  Winters'  Admx.,  7  Ala.  864,  sustaining  a  sale  ordered 
by  the  Orphans'  (Jourt,  where  the  guardian  of  the  infants  did  not  appear 
and  the  infants  were  not  notified;  Landford  v.  Dunklin,  71  Ala.  604,  that 
in  ordering  the  sale  of  lands  of  a  decedent,  the  court  is  presumed  to  have 
adjirdged  every  fact  and  question  essential  to  the  validity  of  the  decree; 
Halleck  v.  Guy,  9  Cal.  196,  holding  a  probate  sale  of  real  estate  was  a 
judicial  sale ;  Brewster  v.  Ludekins,  19  Cal.  "171,  holding  the  District  Court 
in  exercise  of  its  jurisdiction  in  insolvency  acquired  power  to  act  by  the 
filing  of  the  petition ;  Bateman  v.  Reitler,  19  Colo.  562,  36  Pac,  550,  holding 
that  a  party  to  a  proceeding  by  an  administrator  to  sell  real  estate,  who 
appeared  and  answered,  is  bound  by  the  findings  and  judgment  of  the  court ; 
Sloan  V.  Sloan,  25  Fla.  66,  5  South.  609,  holding  that  the  County  Court 
prior  to  1875  was  of  limited  jurisdiction,  and  that  its  order  for  sale  of 
a  decedent's  land  must  recite  the  jurisdictional  facts;  Deans  v.  Wilcoxon, 
25  Fla.  1031,  7  South.  172,  holding  the  sufficiency  of  the  evidence  of  validity 
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of  a  claim  for  the  payment  of  which  a  court  has  made  an  order  for  sale 
of  real  estate  of  a  decedent,  is  to  be  conclusively  presumed  from  the  making 
of  the  order;  Jones  v.  Edwards,  78  Ky.  9,  holding  that  mere  absence  of 
evidence  in  the  record  to  show  that  some  of  the  devisees  had  been  sum- 
moned, was  not  sufficient  to  support  a  collateral  attack  on  the  record 
ahd  exclude  it  as  evidence;  Knapp  v.  Abell,  10  Allen,  488,  deciding  what 
was  sufficient  to  prove  a  judgment  by  default  of  a  court  of  general  juris- 
diction of  another  State;  Howard  v.  Moore,  2  Mich.  231,  holding  that  all 
the  facts  to  be  shown  to  support  a  sale  by  an  administrator  under  license 
from  probate  court,  were  residence  of  deceased,  situs  of  property,  grant  of 
administration  and  the  license;  State  v.  Probate  Court,  19  Minn.  126, 
holding  the  presentation  of  a  petition  for  sale  setting  forth  the  outstanding 
debts  as  far  as  they  could  be  ascertained,  sufficient  to  confer  jurisdiction; 
Overton  v.  Johnson,  17  Mo.  450,  holding  that  under  the  Missouri  statute 
the  court  acquired  jurisdiction  to  make  an  order  for  sale  by  the  filing  of 
the  administrator's  petition;  Mount  v. -Valle,  19  Mo.  623,  holding  that  as 
to  judicial  sales  for  payment  of  debts  of  a  decedent,  the  presumption  ex- 
tended to  courts  of  general  jurisdiction  is  indulged,  and  a  failure  to  file 
accounts  and  lists  with  a  petition  will  not  render  the  sale  void;  Brooks  v. 
Duckworth,  59  Mo.  52,  holding  that  the  presentation  of  a  demand  for  an 
allowance  g^ve  the  probate  court  jurisdiction  to  pass  on  its  validity  and 
all  other  questions  connected  with  the  matter  to  be  adjudicated;  Noland 
V.  Barrett,  122  Mo.  189,  43  Am.  St.  Bep.  576,  26  S.  W.  694,  holding  an 
administrator's  sale  of  real  estate  under  order  of  probate  court  which  re- 
quires such  sale  to  be  rex)orted  for  approval,  is  a  judicial  sale;  Seward  v. 
Didier,  16  Neb.  62,  20  N.  W.  13,  holding  where  the  record  shows  grant  of 
license  to  a  guardian  to  sell  the  ward's  real  estate,  the  necessary  prelimi- 
nary steps  will  be  presumed;  Trumble  v.  Williams,  18  Neb.  154,  24  N.  W. 
720,  holding  titles  acquired  under  the  proceedings  of  courts  having  juris- 
diction must  be  deemed  inviolable  in  collateral  proceedings;  Watson  v. 
Ulbrich,  18  Neb.  189,  24  N.  W.  733,  holding  a  decree  confirming  a  judicial 
sale  on  constructive  service  is  conclusive  on  the  property  until  vacated 
under  the  statute  or  set  aside;  Stevens  v.  Johnson,  65  N.  H.  406,  holding 
decree  of  probate  court  granting  license  to  administrator  to  sell  real  estate 
cannot  be  impeached  collaterally  for  fraud. 

Distinguished  in  Beckett  v.  Selover,  7  Cal.  234,  235,  68  Am.  Doc.  248,  249, 
holding  that  under  the  State  law,  upon  an  application  to  sell  the  real  estate 
of  a  decedent  to  pay  debts,  the  lien  may  dispute  the  validity  of  claims, 
though  allowed  by  the  public  administrator  and  probate  judge;  Donlin  v. 
Hettinger,  57  111.  360,  and  Fell  v.  Young,  63  111.  109,  as  not  the  rule  in 
Illinois  and  holding  that  where  the  statute  required  notice  of  a  particular 
kind  such  notice  was  a  jurisdictional  fact,  which  must  appear  of  record; 
Montour  v.  Purdy,  11  Minn.  402,  88  Am.  Dec.  90,  i|s  having  little  applica- 
tion in  proceedings  of  guardian's  sale  under  the  statute  of  Minnesota;  Valle 
y.  Fleming,  19  Mo.  460^  461,  61  Am.  Dec.  569,  570,  holding  that  as  to  judicial 
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sales  for  payment  of  debts  of  a  decedent,  the  same  presumptions  apply  as 
to  courts  of  general  jurisdiction,  but  a  sale  is  void  when  it  appears  affirma- 
tively that  the  publication  of  notice  could  not  have  been  made;  Carr  v. 
Spannagel,  4  Mo.  App.  289,  holding  that  where  in  probate  proceedings  a 
noncompliance  with  the  law^as  to  notice  appears  on  the  record  they  may 
be  inquired  into  collaterally ;  Schneider  v.  McFarland,  2  N.  Y.  461,  holding 
that  under  the  New  York  statute  a  sale  of  an  intestate's  real  estate  to  pay 
debts,  by  virtue  of  a  surrogate's  order,  was  void  as  to  infant  heirs  for  whom 
no  guardian  was  appointed;  Heatherly  v.  Hadley,  4  Or.  16,  as  limited  to 
the  proposition  that  when  jurisdiction  has  once  been  acquired  error  will 
not  be  presumed,  but  that  it  would  not  support  a  decree  directing  due  ser- 
vice of  process,  when  the  return  showed  on  its  face  that  the  service  was 
insufficient;  Needham  v.  Salt  Lake  City,  7  Utah,  323,  26  Pac.  921,  holding 
that  where  the  petition  for  sale  did  not  allege  that  there  were  any  unpaid 
debts  or  charges,  nor  that  there  was  no  personal  property  to  pay  same  if 
existent,  there  was  nothing  to  give  the  court  jurisdiction;  Stark  v.  Brown, 
12  Wis.  582,  78  Am.  Dec.  764,  as  not  agreeing  with  previous  decisions  col- 
lected, but  not  deciding  the  point ;  Sitzman  v.  Pacquette,  13  Wis.  302,  hold* 
ing  that  a  petition  for  appointment  of  an  administrator  de  bonis  noh,  stat- 
ing no  facts  was  insufficient  to  confer  jurisdiction;  Blodgett  v.  Hitt,  29 
Wis.  179,  holding  that  when  the  records  showed  affirmatively  that  the  sale 
was  made  on  a  notice  fatally  defective  there  was  no  room  for  presumption ; 
O'Dell  V.  Rogers,  44  Wis.  172,  holding  that  jurisdiction  of  the  parties  or 
persons  interested  and  due  notice  to  them  were  necessary  to  make  a  sale 
by  the  administrator  valid  as  to  them. 

Immunity  from  collateral  attack  of  order  of  probate  court  for  sale  of 
decedent's  real  estate.    Note,  3  Ann.  Gas.  234. 

Judicial  sales  as  affected  by  statute  of  frauds.    Note,  7  Ann.  Gas.  1072. 

Purchaser  at  judicial  sale  as  bona  fide  purchaser.    Note,  21  L.  B.  A.  40. 

Presumption  after  verdict  in  adversary  actions  is  that  plaintiff  lias  proved 
every  fact  indispensable  to  recovery,  though  record  shows  no  evidence  to 
prove  it. 

Cited  in  Perry  Mfg.  Co.  v.  Brown,  2  Wood.  &  M.  459,  Fed.  Cas.  11,015, 
holding  that  a  choice  of  assignees  in  insolvency  and  conveyance  to  them 
raised  a  strong  presumption  in  favor  of  correctness  of  all  prior  proceed- 
ings; United  States  v.  Morris,  1  Curt.  38,  Fed.  Cas.  15,815,  holding  the 
finding  by  the  court  of  a  cause  for  withdrawing  a  juror  was  a  judicial  act 
not  subject  to  revision. 

Judgment  by  court  of  competent  Jurisdiction  of  parties  and  subject  matter 
raises  presumption  that  facts  necessary  to  confer  Jurisdiction  were  proved. 

Approved  in  Christianeon  v.  King  County,  239  U.  S.  372,  60  L.  Ed.  836,  36 
Sup.  Ct.  121,  in  proceeding  in  rem  against  estate  by  probate  court  appoint- 
ment of  administrator  was  not  void  for  informality  or  failure  to  set  forth 
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jurisdictional  facts;  Blue  Mt.  Iron  etc.  Co.  v.  Portner,  131  Fed.  59,  65 
C.  C.  A.  295,  appointment  of  receiver  for  corporation  by  State  court  of 
general  jurisdiction  is  not  collaterally  attackable  on  ground  that  court  did 
not  have  jurisdiction  of  corporation's  person;  Godchaux  v.  Morris,,  121. 
Fed.  485,  holding  fact  that  decree  of  sale  ordered  sale  at  place  other  than 
coiirthouse  does  not  render  it  void ;  Smith  v.  Young,  136  Mo.  App.  82,  117 
S.  W.  634,  where  court  determines  fact  of  minor's  domicile  from  extrinsic 
evidence,  decree  cannot  be  attacked  collaterally  for  erroneous  conclusion 
of  law  on  facts;  Cobe  v.  Ripketts,  111  Mo.  App.  113,  85  S.  W.  133,  where, 
after  suit  to  dissolve  loan  association  between  citizens  of  different  States 
brought  in  Federal  court,  State  court  attempted  to  transfer  its  jurisdiction 
in^imilar  suit,  previously  attacked  to  Federal  court,  which  assumed  juris- 
diction and  ordered  sale  of  assets,  decree  not  collaterally  assailable  in  ac- 
tion on  note;  Bank  of  Colfax  v.  Richardson,  34  Or.  531,  75  Am.  St.  Rep.  674, 
54  Pac.  363,  holding  objection  on  collateral  attack  of  judgment  against  non- 
resident, served  by  publication,  that  it  does  not  affirmatively  appear  that 
summons  was  issued,  is  of  no  avail ;  TumbuU  v.  Mann,  99  Va.  46,  37  S.  E. 
289,  holding  order  approving  delivery  of  receiver's  note  to  third  person  for 
collection  on  his  giving  bond  cannot  be  collaterally  attacked  for  invalidity 
of  bond ;  Erwin  v.  Lowry,  7  How.  181,  12  L.  Ed.  659,  holding  that  evidence 
dehors  the  record  could  not  be  introduced  to  disprove  jurisdiction  of  Fed- 
eral Circuit  Court  to  order  a  sale  of  property  of  a  deceased  on  the  ground 
of  citizenship;  that  the  presumption  must  be  in  favor  of  a  purchaser; 
West  v.  Smith,  8  How.  412,  12  L.  Ed.  1135,  holding  a  judgment  in  State 
court  against  an  executor  in  which  he  under  sanction  of  the  court,  did  not 
plead  the  statute  of  limitations,  must  stand  good  until  reversed  and  till 
then  be  presumed  correct;  Sargeant  v.  State  Bank,  12  How.  385,  386,  13 
L.  Ed.  1034,  holding  where  a  court,  acting  under  a  State  law,  appointed 
a  commissioner  to  convey  the  legal  title,  and  the  record  of  the  court  said 
that  legal  and  proper  notices  had  been  given,  it  was  not  competent  to  offer 
evidence  in  another  court  to  contradict  the  record;  Nations  v.  Johnson, 
24  How.  203,  16  L.  Ed.  631,  holding  that  courts  of  general  jurisdiction  are 
presumed  to  act  by  right  not  by  wrong,  unless  it  clearly  appears  they 
have  transcended  their  powers;  White  v.  Crow,  110  U.  S.  188,  28  L.  Ed. 
115,  4  Sup.  Ct.  74,  holding  that  where  a  defendant  was  in  court  and  did 
not  move  to  set  a  judgment  aside,  and  filed  no  answer,  the  law  presumed 
a  consent  to  a  submission  of  the  case  before  the  time  for  answer  expired 
or  waiver  of  the  error;  Applegate  v.  Lexington  etc.  Mining  Co.,  117  U.  S. 
269,  29  L-  Ed.  896,  6  Sup.  Ct.  748,  holding  it  is  to  be  presumed  a  court, 
before  making  its  decree,  took  care  to  see  its  order  for  constructive  service 
had  been  obeyed ;  Culbertson  v.  Witbeck  Co.,  127  U.  S.  333,  32  L.  Ed.  187, 
8  Sup.  Ct.  1139,  sustaining  sufficiency  of  a  recital  in  record  of  a  judgment 
admitting  a  will  to  probate  that  it  had  been  fully  proved  by  examination 
of  the  proofs  and  allegations  of  the  petitioner,  and  was  duly  admitted 
to  record ;  Galpin  v.  Page,  1  Qawy.  325,  Fed.  Cas.  5205,  holding  if  the 
record  of  a  Superior  Court  is  silent  as  to  proof  of  a  jurisdictional  fact  on 


2  How.  319-344  NOTES  ON  U.  S.  REPORTS.  862 

a  collateral  attaek,  due  proof  of  the  fact  will  be  presumed  in  support  of 
the  judgment;  Biggs  y.  Blue,  5  McLean,  150,  Fed.  Gas.  1403,  holding  in 
an  action  of  ejectment  proceedings  ilnder  an  attachment  sale  would  be  pre- 
sumed to  have  been  regularly  conducted  when  attacked  collaterally;  Ameri- 
can Wood  Paper  Co.  v.  Glen  Falls  Paper  Co.,  8  Blatchf.  623,  Fed.  Cas. 

•^^la,  in  statement  of  case  prepared  by  the  court  as  having  been  used  by 
plaintiff's  counsel  urging  that  the  act  of  granting  an  extension  of  a  patent 
was  judicial;  Foster  v.  Givens,  67  Fed.  688,  31  U.  S.  App.  626,  holdin<? 
on  collateral  attack  on  a  decree  under  which  land  had  been  sold,  it  would 
be  presumed  the  subject  matter  of  the  suH  was  within  the  territorial  juris- 
diction of  the  court;  Hunt's  Heirs  y.  Ellison's  Heirs,  32  Ala.  194,  in  sep- 
arate concurring  opinion  holding  that  a  recital  in  decree  pro  confesso  that 
"the  parties  came"  was  sufficient  to  render  it  proof  against  a  collateral 
attack ;  Dunbar  v.  Hallowell,  34  111.  170,  stating  the  rule  as  to  jurisdiction 
being  presumed  on  collateral  attack  on  a  judgment ;  Goudy  y.  Hall,  36  111. 
320,  87  Am.  Dec.  222,  holding  that  when  the  validity  of  acts  done  under  a 
judicial  proceeding  is  collaterally  called  in  question,  the  courts  look  only 
to  the  jurisdiction;  Dequindre  v.  Williams,  31  Ind.  456,  holding,  as  courts 
of  superior  jurisdiction,  that  when  the  proceeding  is  such  that  before  final 

^action  the  court  must  decide  on  its  jurisdiction,  then  its  action  cannot  be 
questioned  collaterally;  Tiffany  v.  Glover,  3  G.  Greene,  402,  dissenting 
opinion,  majority  holding  that  in  an  attachment  proceeding  the  District 
Court  acted  as  a  court  of  limited  jurisdiction,  and  that  a  defective  return 
to  the  levy  could  not  be  favored  by  legal  intendment  and  could  be  declared 
void  on  a  collateral  attack ;  Gregg  v.  Thompson,  17  Iowa,  109,  holding  that 
in  collateral  proceedings  the  ruling  of  a  court  of  general  jurisdiAion  upon 
its  jurisdiction  to  render  a  judgment  will  not^e  reviewed;  Brewing  Asso- 
ciation V.  McGowan,  49  La.  Ann.  633,  21  South.  768,  holding  the  premature 
entry  of  a  default  was  not  an  illegality  going  to  jurisdiction,  but  that  cita- 
tion and  the  delays  therein  expressed  were  needful  to  jurisdiction ;  Peaslee 
y.  Peaslee,  147  Mass.  180,  17  N.  E.  514,  holding  in  proceeding  to  render 
absolute  a  decree  nisi  of  divorce,  notice  would  be  presumed;  Osman  v. 
Traphagen,  23  Mich.  88,  holding  that  if  a  sale  by  an  administrator  alone 
under  a  license  was  open  to  any  legal  objection,  it  was  shielded  by  the 
judgment  of  confirmation  from  collateral  attack;  Huxley  v.  Harrold,  62 
Mo.  523,  holding  where  the  record  of  attachment  proceedings  was  silent 
as  to  whether  a  writ  did  issue  to  and  was  levied  on  the  property  of  the 
debtor  in  the  State  of  .suit,  but  did  not  show  absence  of  jurisdiction,  the 
facts  would  be  presumed;  Johnson  v.  Beazley,  65  Mo.  260,  27  Am.  Rep. 
282,  holding  it  is  not  essential  to  the  validity  of  an  administrator's  deed 
that  the  court  record  should  show  affirmatively  all  the  facts  necessary 
to  authorize  the  appointment*^  Monroe  v.  Douglas,  4  Sand.  Ch.  205,  hold- 
ing that  a  decree  of  a  Scotch  court  in  a  proceeding  in  rem,  having  juris- 
diction of  the  subject  matter,  and  appearing  to  be  in  regular  form,  was 
presumptively  valid,  there  being  no  ground  for  imputing  fraud  in  obtain- 
ing the  decree;  Amy  y.  Amy,  12  Utah,  326,  42  Pac.  1130,  holding  that  a 
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reeital  in  a  decree  of  divorce  that  defendant  was  dniy  served  with  process 
by  publication  being  uncontradicted,  was  conclusive  on  the  court's  juris- 
diction of  defendant's  person ;  Devaughn  v.  Devaughn,  19  Gratt.  565,  hold- 
ing thaj;  jurisdiction  of  the  County  Court  in  a  proceeding  for  assignment 
of  dower  was  to  be  presumed,  the  court  being  one  of  general  jurisdiction ; 
Lawson  v.  Moorman,  85  Va.  887,  9  S.  E.  152,  holding  that  infant  defend- 
ants to  a  bill  for  sale  of  ancestor's  land  to  pay  debts,  served  by  publica- 
tion, can  only  attack  the  decree  directly;  Wells  v.  Hughes,  89  Va.  547,  16 
S.  £.  690,  holding  where  a  bill  shows  on  its  face  matter  proper  for, 
and  that  the  parties  are  within  the  jurisdiction  of  the  court,  exception  for 
want  of  jurisdiction  can  only  be  taken  by  plea  in  abatement;  Belles  v. 
Miller,  10  Wash.  266,  38  Pac.  1053,  holding  a  judgment  of  default  in  an 
action  of  foreclosure,  rendered  erroneously,  could  not  be  attacked  for  error 
in  defending  ejectment  brought  by  the  purchaser  under  the  execution  sale ; 
Gilchrist  v.  West  Virginia  Oil  etc.  Co.,  21  W.  Va.  118,  45  Am.  Rep.  557, 
if  the  court  which  rendered  a  judgment  in  another  State  was  one  of  gen- 
eral jurisdiction,  the  presumption  id  that  it  had  jurisdiction  of  the  par- 
ticular case;  Sitzman  v.  Pacquette,  13  Wis.  318,  in  dissenting  opinion, 
arguendo,  that  although  a  petition  for  appointment  of  an  administrator 
showed  no  facts  to  give  jurisdiction,  yet  the  court  having  jurisdiction  of 
the  estate  must  be  presumed  to  have  acted  rightly  in  making  the  appoint- 
ment. 

Court  of  general  Jurisdiction  is  one  whose  judgment  Is  conclusive,  anc( 
which  is  competent  to  decide  on  its  own  Jurisdiction  and  exercise  it  to  final 
Judgment  without  setting  forth  evidence.  Record  of  such  court  is  ahsolute 
verity.  Court  of  special  Jurisdiction  is  one  whose  Judgment  can  be  looked 
throufl^  for  facts  necessary  to  sustain  it^  and  is  null  if  Jurisdiction  be  not 
shown  on  record. 

Approved  in  In  re  Columbia  Real  Estate  Co.,  101  Fed.  971,  holding  bank- 
ruptcy court  is  court  of  record,  and  though  of  limited  jurisdiction  is  not 
inferi9r  court;  Hull  v.  Burr,  64  Fla.  88,  59  South.  788,  collateral  attack 
cannot  be  made  in  suit  pending  in  State  court  upon  judgment,  orders,  and 
proceedings  of  Federal  court  in  bankruptcy  either  by  defense  or  supple- 
mental bill;  Adams  v.  First  Nat.  Bank,  103  Miss.  752,  60  South.  771, 
order  assessing  property  of  bank  for  back  taxes,  where  board  of  super- 
visors had  only  limited  and  special  jurisdiction,  may  be  declared  void  on 
collateral  attack  for  failure  to  show  jurisdictional  facts;  Smith  v.  Young, 
136  Mo.  App.  78,  117  S.  W.  633,  decree  of  probate  court  appointing  guard- 
ian for  minor  cannot  be  attacked  collaterally  for  want  of  jurisdiction 
on  ground  that  minor  was  domiciled  in  another  county ;  State  v.  Schenkel, 
129  Mo.  App.  240,  108  S.  W.  640,  decision  of  County  Court  having  exclu- 
sive jurisdiction  to  open  tolkroads  cannot  be  collaterally  attacked  by  in- 
junction suits  to  prevent  opening  road  though  no  method  for  reviewing 
judgment  of  inferior  tribunals  provided;  Crawford  v.  Lees,  84  N.  J.  Eq. 
332  9^  '^^^  ^^  probate  of  will  by  surrogate  is  not  judgment  of  inferior 
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court  and  cannot  be  attacked  collaterally  for  error  in  proceedings;  Gager 
,  V.  Henry,  6  Sawy!  242,  Fed.  Cas.  6172,  holdii^  the  judgment  of  a  court  of 
general  jurisdiction  was  principally  distinguishable  from  that  of  a  court 
of  inferior  jurisdiction,  in  that  it  need  not  state  the  facts  or  conclusions 
on  which  it  was  founded;  Ludington  v.  The  Nucleus,  15  Fed.  Cas.  1095, 
holding  that  jurisdiction  of  Federal  courts  in  admiralty  must  be  shown 
on  the  record  by  facts  or  circumstances  properly  pleaded;  Reinach  v.  At- 
lantic &  G.  W.  R.  Co.,  58  Fed.  43,  where  in  foreclosure  of  railroad  mort- 
gage in  State  court,  court  approved  contract  by  committee.  Federal  court 
could  not,  in  suit  by  stockholder  who  was  party  to  suit  in  which  committee 
appointed  question  proceedings;  Ryan  v.  Staples,  76  Fed.  726,  40  U.  S. 
App.  427,  holding  that  a  decree  for  sale  permitting  a  lien  on  one  piece  of 
the  property  to  share  in  the  proceeds  of  all,  did  not  render  the  decree 
void  but  only  reversible  for  error;  Gray's  Admr.  v.  Cruise,  36  Ala.  662, 
holding  as  to  an  appointment  of  an  administrator  de  bonis  non,  every 
presun^tion  would  be  made  in  favor  not  only  of  the  proceedings  but  of 
the  jurisdiction  of  the  court ;  Bruce  v.  Strickland,  47  Ala.  197,  holding  that 
to  sustain  a  decree  of  final  settlement  of  an  administrator's  account,  the 
record  must  show  affirmatively  that  the  statutory  requirements  have  been 
.  observed;  Borden  v.  State,  11  Ark.  543,  54  Am.  Dec.  234,  discussing  dis- 
tinction between  superior  and  inferior  courts,  holding  that  among  the 
powers  vested  in  courts  of  former  kind  was  that  of  deciding  on  their  own 
jurisdiction;  McConnell  v.  Day,  61  Ark.  476,  33  S.  W.  734,  holding  that  as  to 
judgments  of  a  Superior  Court  the  record  need  not  show  the  jurisdictional 
facts;  Hahn  v.  Kelly,  34  Cal.  428,  holding  that  the  record  of  a  court  of 
record  was  conclusive  as  to  service  of  process  and  could  not  be  impeached 
collaterally ;  Sessions  v.  Stevens,  1  Fla.  241,  46  Am.  Dec.  841,  holding  that 
a  judgment  on  a  writ  of  garnishment  irregularly  issued  could  not  J)€  at- 
tacked collaterally  when  defendants  in  execution  had  waived  the  error  by 
not  having  it  set  aside  ;^  Gilchrist  v.  Meacham,  3  Fla.  230,  holding  in  a 
sci.  fa.  against  the  administrator  of  a  surety  on  a  guardian's  bond  on  a 
judgment  against  the  administrator  he  cannot  set  up  any  defense  which 
-existed  prior  to  the  judgment;  Dunagan  v.  Stadler,  101  Ga.  479,  29  S.  E. 
441,  holding  that  in  the  matter  of  homesteads  the  ordinary  had  original 
and  exclusive  jurisdiction  and  his  judgment  would  have  same  force  and 
effect  as  those  of  court  of  original  jurisdiction;  Propst  v.  Meadows,  13  III. 
169,  and  Hanna  v.  Yocum,  17  III.  388,  holding  the  County  Court,  when 
adjudicating  on  the  administrating  of  estate,  is  a  court  of  general  juris- 
diction, whose  judgments  are  entitled  to  same  presumptions  as  superior 
courts;  Lane  v.  Bommelmann,  17  III.  98,  holding  if  a  record  shows  that  a 
court  had  jurisdiction  of  the  subject  matter  and  person,  its  judgment  can- 
not be  collaterally  questioned  for  errors  of  substance  or  form;  Anderson- 
V.  Gray,  134  III.  554,  23  Am.  St.  Rep.  697,  26  N.  E.  844,  holding  that  the 
County  Courts,  in  exercise  of  the  common-law  jurisdiction  conferred  on 
them  by  statute,  were  entitled  to  same  presumptions  as  Circuit  Courts; 
Horner  v.  State  Bank,  1  Ind.  133,  48  Am.  Dec.  358,  holding  that  when  the 


865  QBIGNON  v.  ASTOR.  2  How.  319-344 

record  simply  recites  that,  on  motion,  a  guardian  ad  litem  was  appointed, 
the  court  will  presume  the  minors  were  personally  in  court ;  Hain  v.  Smith, 
1  Ind.  460,  holding  judgment  of  probate  court  on  an  application  for  parti- 
tion cannot  be  impeached  collaterally  for  error  therein ;  Anderson  v.  Wil- 
son, 100  Ind.  407,  holding  that  a  decree  on  a  cross-bill  of  complaint,  even 
if  xyiUy  could  not  be  attacked  collaterally  if  the  court  had  jurisdiction  of 
the  case;  Jackson  v.  State,  104  Ind.  517,  3  N.  E.  864,  holding  the  rule  in 
Indiana  to  be  that  where  a  court  is  required  to  determine  whether  facts 
essential  to  jurisdiction  exist,  a  judgment  that  they  do  exist  will  be  conclu- 
sive as  against  a  collateral  attack;  Telford  v.  Barney,  1  G.  Greene,  589; 
holding  that  an  objection  to  an  order  made  on  a  petition  requiring  notice 
as  to  sufficiency  of  the  notice  could  not  be  made  collaterally  that  a  judicial 
act  of  a  court  of  general  jurisdiction  could  not  be  thus  attacked ;  Wright 
y.  Marsh,  2  G.  Greene,  114,  115,  holding  petition  for  partition  of  the  half- 
breed  tract  in  Lee  county,  containing  all  necessary  jurisdictional  allega- 
tions, could  not  be  attacked  collaterally;  Cooper  v.  Sunderland,  3  Iowa,  . 
126,  129, 131,  66  Am.  Dec.  58,  61,  68,  holding  in  general  discussion  on  juris- 
diction that  when  inferior  courts  have  not  exceeded  their  powers  and  their 
jurisdiction  has  actually  attached,  it  will  not  be  lost  by  an  irregularity 
in  the  exercise  of  it;  Hampson  v.  Weare,  4  Iowa,  16,  66  Am.  Dec.  118, 
denying  an  injunction  to  stay  execution,  the  application  for  which  neces- 
sitated an  inquiry  into  and  correction  of  proceedings  and  judgment  of  an- 
other court;  Morrow  v.  Weed,  4  Iowa,  89,  holding  when  a  court  has  juris- 
diction, it  has  a  right  to  decide  every  question  which  occurs  in  the  cause, 
and  whether  its  decision  be  correct  or  otherwise,  its  judgment  until  re- 
versed is  regarded  as  binding  in  every  other  court:  Pursley  v.  Hayes,  22 
Iowa,  34,  92  Am.  Dec.  868,  to  same  effect  in  an  attack  on  validity  of  a 
guardian's  sale;  Patterson  v.  Fagan,  38  Mo.  81,  holding  that  in  a* case  of 
depositions  taken  in  perpetuam,  the  forms  of  law  under  which  they  are 
taken  must  be  strictly  pursued  or  they  cannot  be  read  in  evidence;  M£^- 
wire  V.  Tyler,  40  Mo.  441,  holding  that  the  board  of  commissioners  under 
acts  of  1805  and  1807  had  no  jurisdiction  to  confirm  lands  to  any  person 
unless  he  filed  his  claim  and  made  proofs  as  required  by  the  statute;  dis- 
senting opinion  in  State  v.  Woodson,  41  Mo.  237,  majority  holding  that 
the  record  of  the  Circuit  Court  in  relieving  parties  from  disabilities  must 
show  all  the  facts  giving  jurisdiction  or  the  judgment  would  be  void ;  Free- 
man y.  Thompson,  53  Mo.  190^  holding  that  a  recital  in  the  record  of  due 
publication  of  an  order  could  not  be  collaterally  attacked ;  State  v.  Dobson, 
136  Mo.  14,  36  S.  W.  241,  applying  rule  to  a  judgment  in  a  criminal  cause 
rendered  by  a  court  of  general  criminal  jurisdiction  when  assailed  by  a 
writ  of  habeas  corpus;  Pickering  v.  Templeton,  2  Mo.  App.  431,  holdinj* 
a  judgment  made  by  consent  of  parties  waiving  a  jury  cannot  be  held  void 
on  collateral  attack  for  lack  of  an  express  finding  for  the  plaintiff;  People 
V.  Sturtevant,  9  N.  Y.  275,  59  Am.  Dec.  544,  holding  that  the  judgment  of 
a  court  having  jurisdiction  to  issue  injunction  is  conclusive  against  col- 
lateral attack ;  Roderigas  v.  East  River  Savings  Institution,  63  N.  Y.  464, 
III — 55 
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465,  20  Am.  Bep.  658»  559,  holding  under  the  Revised  Statutes  of  New 
York,  letters  of  administration  issued  by  the  surrogate  are  conclusive  evi- 
dence of  the  authority  of  the  administrator  to  act  until  reversed  or  re- 
voked; Lange  v.  Benedict,  73  N.  Y.  35,  29  Am.  Bep.  94,  holding  the  Cirenit 
Court  is  a  court  of  record  with  power  to  enter  final  judgments  which  bind 
the  persons  and  things  before  it  conclusively  in  criminal  as  well  as  eivil 
cases,  unless  reversed  on  error  or  appeal ;  Herring  v.  New  York  etc.  R.  Co., 
105  N.  Y.  372, 12  N.  E.  774,  holding  that  after  commencement  of  .an  action 
to  dissolve  a  railroad  corporation,  an  order  made  in  a  foreclosure  suit 
adjudicating  certain  property  as  being  included  in  the  mortgages  could  not 
be  impeached  collaterally;  Morgan  v.  Burnet,  18  Ohio,  546,  sustaining  a 
charge  to  jury  that  notice  would  be  presumed  to  have  been  given  to  de- 
fendants until  the  contrary  was  proved;  Sheldon  v.  Newton,  3  Ohio  St. 
500,  holding  Orphans'  Courts  and  courta  of  j)robate,  when  constituted 
courts  of  record,  are  of  general  jurisdiction;  Russell  v.  Lewis,  3  Or.  382, 
.  holding. the  recitals  in  order  for  sale  of  property  of  a  deceased  made  by 
the  County  Court  will  be  presumed  to  be  true,  and  the  burden  of  proving 
want  of  jurisdiction  is  on  the  party  disputing  the  truth  of  the  recital; 
Tustin  V.  Gaunt,  4  Or.  309,  holding  County  Courts,  in  exercising  probate 
jurisdiction  were  of  general  and  superior  jurisdiction,  whose  proceedings 
could  not  be  attacked  collaterally;  McCracker  v.  Swartz,  5  Or.  64,  hold- 
ing on  a  proceeding  in  the  nature  of  a. scire  facias,  the  presumption  would 
be  in  favor  of  jurisdiction;  Saint  v.  Taylor,  12  Heisk.  491,  holding  that  a 
decree  of  a  foreign  State  adjudging  an  estate  insolvent,  properly  anthen- 
ticated,  was  sufficient  as  evidence;  Amy  v.  Amy,  12  Utah,  307,  42  Pao. 
1123,  holding  that  judgments  of  the  probate  courts  of  Utah  Territory  in 
matter  of  divorce  could  not  be  attacked  collaterally;  Vaughn  v.  Congdon, 
56  Vt.  124,  holding  that  in  Vermont,  Justices'  Courts  were  courts  of  rec- 
ord, and  the  issue  of  a  warrant  was  an  adjudication  on  jurisdiction  which 
was  entitled  to  the  presumption  of  correctness;  Cox  v.  Thomas,  9  Gratt. 
327,  holding  the  decision  of  Circuit  Court  in  controversies  at  law,  is  evi- 
dence of  itself  to  show  jurisdiction  and  its  lawful  exercise;  Queensberry 
V.  Barbour,  31  Gratt.  500,  holding  an  order  of  said  of  trust  estate  by  the 
County  Court  was  conclusive  against  the  parties  and  could  not  be  set 
aside  in  any  collateral  proceeding;  Allan  v.  Hoffman,  83  Va.  134,  2  S.  E. 
605,  holding  that  a  demurrer  should  be  sustained  to  a  cross-bill  which 
sought  in  a  collateral  proceeding  to  make  voi4  decrees  rendered  in  another 
suit  by  a  court  of  competent  jurisdiction. 

Criticised  in  Cooper  v.  Sunderland,  3  Iowa,  134,  66  Am.  Dec.  65,  as  at 
variance  with  the  rule  that  a  Superior  court,  acting  in  a  special  matter 
out  of  the  course  of  its  common-law  jurisdiction,  acts  as  a  court  of  inferior 
and  limite4  jurisdiction. 

Impeachment  of  decree  of  court  having  power  to  make  It,  can  only  he  for 

fraud  In  party  obtaining  It.    A  purchaser  is  not  hound  to  look  beyond  decree. 

Approved  in  Christianson  v.  King  County,  239  U.  S.  373,  60  L.  Ed.  3S6, 

36  Sup.  Ct.  121^  decree  of  probate  court  in  proceeding  in  rem,  under  valid 
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statnte  that  estate  escheat  to  county  for  failure  of  heirs,  binds  all  world 
including  heirs  who  failed  to  appear:  United  States  v.  Morse,  218  U.  S. 
508,  21  Ann.  Oas.  782,  54  L.  Ed.  1129,  31  Sup.  Ct.  37,  equity  court  has  gen- 
eral jurisdiction  over  persons  and  estates  of  infants  and  judgment  valid 
until  reversed  on  appeal ;  Jarrell  v.  Cole,  215  Fed.  319,  131  C.  C.  A.  589, 
decree  in  creditors'  estate  against  administrators  and  heirs,  under  which 
real  estate  sold  to  pay  debts  of  decedent  cannot  be  attacked  collaterally; 
Rexf  ord  v.  Brunswick-Balke-CoUcnder  Co.,  181  Fed.  472,  104  C.  C.  A.  210, 
decree  of  probate  court  authorizing  sale  of  real  property  by  lunatic's  com- 
missioner  cannot  be  attacked  collaterally  for  error  in  proceedings;  Copley 
V.  Ball,  176  Fed.  691,  100  C.  C.  A.  234,  certificate  of  probate  of  recorder 
having  jurisdiction  to  determine,  sufficiency  of  foreign  will  of  lands  is  not 
subject  to  collateral  attack;  United  States  v.  Meyer,  170  Fed.  984,  erro- 
neous decision  of  court  that  widow  of  soldier  may  become  citizen  without 
declaration  of  intention  may  be  attacked  collaterally ;  Kretsinger  v.  Brown, 
165  Fed.  616,  91  C.  C.  A.  450,  decree  for  sale  of  property  for  unpaid  taxes, 
where  court  had  jurisdiction  of  parties  by  voluntary  appearance,  cannot 
be  attacked  collaterally  for  lack  of  notice ;  In  re  Decker's  Estate,  3  Alaska, 
109,  decree  of  probate  court  for  final  distribution  of  estate  cannot  be  at- 
tacked collaterally  for  omission  of  certain  acts  by  administrator;  Rich- 
mond etc.  R.  Co.  V.  Gorman,  7  App.  D.  C.  107,  payment  of  claim  for  wrong- 
ful death  to  administrator  in  one  State  bars  action  by  administrator  in 
another  State  as  grant  of  administration,  though  erroneous,  is  not  subject 
to  collateral  attack;  Duneanson  v.  Manson,  3  App.  D.  C.  275,  decree,  by 
Orphans'  Court  having  general  jurisdiction  authorizing  sale  of  land  to  pay 
debts,  cannot  be  attacked  collaterally  on  ground  that  land  not  subject  to 
pa3mient  of  debts;  Thaw  v.  Ritchie,  5  Mackey  (D.  C),  224,  decree  of 
Orphans'  Court,  empowered  by  statute  to  sell  infant's  land,  is  binding,  and 
purchaser  need  not  look  beyond  decree;  Thaw  v.  Ritchie,  4  Mackey  (D.  C), 
360,  sale  of  infant's  real  estate  under  decree  of  Orphans'  Court  not  having 
jurisdiction  does  not  give  purchaser  valid  title ;  Fecht  v.  Freeman,  251  111. 
101,  95  N.  E.  1049,  judgment  of  County  Court  having  jurisdiction  over 
prisons  and  estates  of  incompetents,  cannot  be  attacked  collaterally  because 
of  incompetent's  alleged  lack  of  residence  in  county;  O'Connor  v.  Board 
of  Trustees,  247  111.  58,  93  N.  E.  125,  judgment  of  court  of  competent  juris- 
diction in  mandamus  proceedings  against  trustees  of  firemen's  pension 
fund  cannot  be  attacked  collaterally;  Balsewicz  v.  Chicago  etc.  Ry.  Co., 
240  111.  247,  88  N^  E.  737,  in  action  for  wrongful  death  release  by  admin- 
istrator in  one  county  bars  action  against  administrator  in  another  county 
as  appointment  of  first  administrator,  though  erroneous,  cannot  be  at- 
tacked collaterally;  Smith  v.  Young,  136  Mo.  App.  83,  117  S.  W.  634,  de- 
cree of  probate  court  appointing  guardian  for  minor  cannot  be  attacked 
collaterally  where  there  was  no  fraud  in  obtaining  it ;  Hunter  v.  Buchanan, 
87  Neb.  282,  Ann.  Oas.  1912A,  1072,  29  L.  R.  A.  (N.  S.)  147.  127  N.  W.  168, 
sale  of  real  estate  under  license  by  guardian  of  insane  ward  to  pay  latter's 
debts,  cannot  be  attacked  collaterally  for  failure  of  notice  to  ward;  Craw- 
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ford  V.  Lees,  84  N.  J.  Eq.  330,  93  Ail.  204,  decree  of  surrogate  having 
general  jurisdiction  to  probate  wills  cannot  be  attacked  collaterally  except 
for  fraud;  Sockey  v.  Winstock,  43  Okl.  762,  144  Pac.  374,  decree  of  sale 
of  land  by  guardian  cannot  be  attacked  collaterally  for  insufficiency  o£ 
petition;  Steele  v.  Kelley,  32  Okl.  557,  122  Pac.  938,  sale  of  real  estate  in 
Indian  Territory  by  administrator  and  confirmed  by  court  cannot  be  at- 
tacked coUateridly  for  insufficiency  of  petition  or  want  of  notice;  Spade  v. 
Morton,  28  Okl.  390,  114  Pac.  727,  decree  of  sale  of  ward's  land  by  guard- 
ian confirmed  by  court  cannot  be  attacked  collaterally  for  want  of  notice; 
Eaves  v.  Mullen,  25  Okl.  700,  702,  704,  107  Pac.  440,  441,  442,  decree  con- 
firming sale  of  ward's  estate  by  guardian  not  void  on  collateral  attack  for 
insufficiency  of  notice;  Threadgill  v.  Colcord,  16  OkL  469,  471,  85  Pac. 
710,  applying  principle  to  master's '  sale ;  Blackman  v.  Mulball,  19  S.  D. 
546,  104  N.  W.  253,  probate  court's  decree  of  sale  of  real  estate  cannot  be 
attacked  collaterally  for  insufficiency  of  petition;  Barrette  v.  Whitney, 
36  Utah,  581,  584,  37  L.  IL  A.  (N.  S.)  368,  106  Pac.  524,  525,  probate 
court's  decree  of  final  distribution  cannot  be  attacked  collaterally  for  want 
of  notice;  Howard  v.  Landsberg's  Com.,  108  Va.  177,  60  S.  E.  775,  decree 
authorizing  sale  of  lunatic's  land  by  commission  is  proceeding  in  rem  and 
cannot  be  collaterally  impeached  for  want  of  notice  to  lunatic;  Sargeant 
v.  State  Bank,  12  How.  386,  18  L.  Sd.  1034,  holding  that  a  decree  where 
the  record  showed  that  proper  notices  had  been  given  could  not  be  at- 
tacked in  another  court  to  show  that  legal  notice  had  not  been  given; 
Griffith  V.  Bogert,  18  Howw  164,  15  L.  Sd.  310,  judicial  sale  and  title  ac- 
quired under  proceedings  of  a  court  of  competent  jurisdiction  cannot  be 
questioned  collaterally  except  for  fraud  in  which  the  purchaser  was  par- 
ticipant; Gray  v.  Brignardello,  1  Wall.  634, 17  L.  Ed.  697,  holding  that  all 
rights  acquired  under  a  judiciid  sale  made  while  a  decree  is  in  force  and 
unreversed,  will  be  protected,  but  only  when  the  power  to  make  the  sale 
is  clearly  given ;  McNitt  v.  Turner,  16  Wall.  366,  21  L.  Ed.  348,  holding 
that  under  statute  of  Illinois  authorizing  sale  of  real  estate  of  a  decedent 
where  jurisdiction  has  attached,  whatever  errors  may  occur  subsequently 
cannot  be  impeached  collaterally  except  for  fraud;  Tilton  v.  Cofieldi  93 
U.  S.  165,  23  L.  Ed.  859,  holding  that  a  court  of  equity  cannot  act  as  a 
court  of  review  and  correct  errors  of  a  court  of  law,  nor  in  the  absence  of 
fraud  collaterally  question  the  conclusiveness  of  a  judgment  at  law;  Mohr 
V.  Manierre,  101  U.  S.  421,  25  L.  Ed.  1054  (affirming  s.  c,  7  Biss.  422,  Fed. 
€as.  9695),  holding  that  a  sale  would  not  be  held  invalid  on  collateral 
attack  by  reason  of  an  alleged  defect  in  the  publication  of  notice,  tliat 
being  a  matter  of  error  not  affecting  jurisdiction;  Davis  v.  Gaines,  104 
U.  S.  392,  26  L.  Ed.  769,  sustaining  an  order  of  sale  made  by  the  probate 
court  of  Louisiana;  White  v.  Crow,  110  U.  S.  189,  28  L.  Ed.  116,  4  Sup. 
€t.  74,  holding  that  in  order  to  obtain  relief  in  equity  against  a  judgment 
on  ground  of  allied  fraud,  it  must  be  averred  and  shown  that  there  is 
a  valid  defense  on  the  merits;  Simmons  v.  Saul,  138  U.  S.  454,  34  L.  Ed. 
1061,  11  Sup.  Ct.  374,  and  Gravemberg  v.  Bradford,  44  La.  Ann.  420,  10 
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South.  791,  both  holding  that  jurisdiction  in  administration  to  small  suc- 
cessions by  the  parish  court  in  Louisiana  having  once  attached  could  not 
be  ousted  by  informalities  as  to  notices  in  subsequent  proceedings;  In  re 
L^non,  166  U.  S.  663,  41  L.  Ed.  1112,  17  Sup.  Ct.  660,  holding  that  par- 
ties to  collateral  proceedings  are  bound  by  the  jurisdictional  averments  in 
the  record ;  Galpin  v.  Page,  1  Sawy.  319-^24,  Fed.  Cas.  6205,  defining  the 
difference  between  direct  and  collateral  attack,  showing  that  in  the  latter 
it  must  affirmatively  show  that  the  court  did  not  have  jurisdiction ;  Gager 
V.  Henry,  6  Sawy.  241,  Fed.  Cas.  5172,  holding  that  judgment  of  a  County 
Court  having  jurisdiction  of  a  proceeding  by  a  guardian  to  sell  lands  of 
his  ward  cannot  be  questioned  collaterally  for  errors  in  the  proceedings; 
Holmes  v.  Oregon  &  Cal.  R.  Co.,  7  Sawy.  389,  399,  9  Fed.  236,  243,  holding 
that  a  judgment  of  the  County  Court  on  a  petition  for  appointment  of  an 
administrator  concludes  further  inquiry  as  to  the  jurisdictional  facts  in- 
volved ;  Elliot  V.  Van  Voorst,  3  Wall.  Jr.  304,  Fed.  Cas.  4390,  holding  the 
r^ularity  of  a  decree  of  sale  on  foreclosure  of  land  purchased  by  the 
United  States  to  6'ecure  a  debt  made  after  due  notice  cannot  be  attacked 
collaterally;  Badger  v.  Badger,  2  Cliff.  151,  Fed.  Cas.  718,  holding  if  a  com- 
plaint seeks  to  avoid  the  bar  of  statute  of  limitations  on  the  ground  of 
concealed  fraud,  he  must  make  special  averments  and  support  them  by 
proof;  Phelps  v.  ElHott,  36  Fed.  460,  holding  that  all  the  rights  acquired 
at  a  judicial  sale  while  the  decree  was  in  force  will  be  protected,  although 
the  decree  may  be  reversed;  Walker  v.  Cronkite,  40  Fed.  136,  holding 
where  land  has  been  sold  under  a  domestic  judgment,  the  judgment  debtor 
cannot  collaterally  attack  the  sheriff's  return  of  service  and  the  recitals 
in  the  judgment;  Cole  v.  Conolly,  16  Ala.  281,  holding  a  purchaser  under 
a  decree  for  sale  by  a  court  having  jurisdiction,  was  not  bound  to  go 
beyond  the  order;  Borden  v.  State,  11  Ark.  552,  54  Am.  Dec.  242,  holding 
the  probate  court  was  to  be  regarded  as  a  Superior  Court,  whose  judg- 
ments could  not  be  attacked  collaterally;  George  v.  Norris,  23  Ark.  129, 
holding  the  propriety  or  legality  of  a  decree  ot  probate  court  ordering  a 
sale  of  slaves  not  open  to  collateral  attack;  Apel  v.  Kelsey,  47  Ark.  419, 
2  S.  W.  103,  holding  that  on  publication  of  a  notice  of  intended  applica- 
tion for  order  of  sale  would  not  affect  the  jurisdiction  of  the  court;  How- 
atd  V.  State,  47. Ark.  441,  2  S.  W.  335,  holding  a  judgment  of  the  County 
Court  establishing  a  public  highway  is  not  assailable  collaterally  for  not 
providing  compensation  to  the  land  owner;  Johnson  v.  Carson,  3  G.  Greene, 
501,  holding  that  when  a  judicial  sale  had  been  regularly  conducted,  the 
rights  of  a  bona  fide  purchaser  could  not  be  affected  by  any  evidence  of 
error  or  irregularity  in  the  judgment;  Morrow  v.  Weed,  4  Iowa,  88,  139, 
66  Am.  Dec.  137,  holding  when  jurisdiction  of  an  inferior  court  has  actu- 
ally attached,  it  will  not  be  lost  by  an  irregularity  in  the  mode  of  exer- 
cising it;  dissenting  opinion  in  People  v.  Dawell,  25  Mich.  271,  majority 
holding  that  a  decree  of  divorce  could  be  attacked  collaterally  by  showing 
the  parties  never  resided  in  the  State  where  made  and  that  suit  was  fraud- 
ulent and  collusire;  Overton  v.  Johnson,  17  Mo,  452,  holding  that  an 
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objection  that  an  order  for  notice  was  made  at  a  time  when  no  term  ex- 
isted by  law  and  required  appearance  at  a  time  when  no  term  existed  by 
law,  will  not  prevail  unless  the  defects  are  shown  affirmatively;  Eason  v, 
Witcofskey,  29  S.  C.  244,  7  S.  E.  293,  holding  that  a  process  issued  by  the 
judge  of  a  county  to  the  escheat  or,  pronouncing  lands  escheated  and 
directing  him  to  sell  *  same,  was  a  judgment  of  a  competent  court  on  a 
matter  within  its  jurisdiction  which  must  stand  until  reversed;  George 
V.  Watson,  19  Tex.  370,  holding  that  an  alleged  want  of  notice  of  the 
order  of  sale  was  not  ground  for  setting  aside  an  administrator's  sale; 
Giddings  v.  Steele,  28  Tex.  752,  91  Am.  Dec.  842,  holding  that  an  heir  who 
had  benefited  by  the  action  of  an  administrator  could  not  deny  his  capa- 
city to  act,  but  might  dispute  a  sale  by  him  on  the  ground  of  fraud ;  Allan 
v.  Hoffman,  83  Va.  136,  2  S.  E.  605,  holding  a  purchaser  for  value  without 
notice  was  not  responsible  for  error  in  subsequent  proceedings. 

Distinguished  in  dissenting  opinion  in  Borden  v.  State,  11  Ark.  565, 
aiding  that  decision  in  principal  case  did  not  apply  to  a  proceeding  in 
pei*sonam. 

Conclusiveness  of  judgment  of  foreign  country.    Note,  20  L.  B.  A.  668. 

Right  to  resist  judgment  of  sister  State  on  ground  of  fraud.    Note, 
32  L.  B.  A.  (N.  S.)  916. 

Inferior  courts  are  those  of  s|)eclal  and  limited  jurisdiction  whose  Judg- 
ments taken  alone  are  entirely  disregarded  and  whose  prooeedini^  most  show 
their  Jurisdiction.  Courts  of  record  having  original  Jurisdicttim  over  any  par- 
ticular subject  are  not  inferior  courts  in  this  technical  sense,  simply  becanae 
their  Judgments  may  be  appealed  from. 

Approved  in  Edelstein  v.  United  States,  149  Fed.  639,  where,  after  debtor 
had  been  adjudged  bankrupt,  he  applied  for  discharge  and  no  appeal  taken, 
adjudication  is  not  collaterally  attackable,  because  of  defect  in  petition  in 
proceeding  i^ainst  bankrupt  for  taking  false  oath;  Clark  v.  Rossier,  10 
Idaho,  358,  78  Pac.  360,  refusing  to  sustain  action  to  declare  trust  in  lands 
sold  at  probate  sale;  Burks  v.  Walker,  25  Okl.  355,  109  Pac.  545,  statute 
creating  County  Superior  Courts  having  concurrent  jurisdiction  with  Dis- 
trict Courts  in  some  cases  is  valid;  Harvey  v.  Tyler,  2  Wall.  342,  17TL  Ed« 
873,  holding  that  County  Courts  of  Virginia  acting  under  a  special  statute 
concerning  lands  returned  delinquent  for  nonpayment  of  taxes,  were  courts 
of  general  jurisdiction  inferior  only  in  the  sense  that  their  judgments  were 
subject  to  appeal ;  The  Atlantic,  Abb.  Adm.  467,  Fed.  Cas.  620,  holding  that 
a  consular  certificate  of  discharge  of  a  mariner  must  show  the  grounds  on 
which  it  proceeded ;  Russell  v.  Work,  35  N.  J.  L.  320,  holding  the  court  for 
the  trial  of  small  causes  is  not  in  the  technical  sense  of  the  term  an  inferior 
court  or  a  court  of  special  jurisdictioui  so  that  its  judgments  can  be  called 
in  question  collaterally. 

Judgment  of  court  of  record  whose  Jurisdiction  is  final,  is  as  condoslve 
on  all  world  as  that  of  Supreme  Court,  uid  is  conclusiye  on  Supremo  Oonxt. 
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Approved  in  BeAnregard  v.  New  Orleans,  18  How.  503^  16  L.  Ed.  472, 
holding  that  where  proceedings  of  a  court  of  justice  were  collaterally  at- 
tacked and  it  appears  on  the  face  of  them,  the  subject  matter  was  within 
its  jurisdiction  that  if  the  court  had  jurisdiction  its  decision  on  all  the 
questions  which  arise  regularly  in  the  cause  are  binding  on  all  other  courts 
till  reversed ;  .Parker  v.  Kane,  22  How.  14,  16  L.  Ed.  •  290,  where  the  court 
acknowledged  the  validity  and  binding  operation  of  decrees  and  orders  of 
the  courts  of  Wisconsin  in  a  suit  for  partition,  holding  they  were  not  open 
to  collateral  attack ;  Cooper  v,  Reynolds,  10  Wall.  316,  19  L.  Ed.  932,  hold- 
ing that  the  validity  of  a  judgment  introduced  collaterally  as  evidence  of 
title  in  another  suit  could  not  be  attacked  before  the  Supreme  Court,  except 
on  the  ground  of  jurisdiction;  Evers  v.  Watson,  156  U.  S.  532,  39  L.  Ed. 
522,  15  Sup.  Ct.  432,  holding  that  an  apparent  want  of  jurisdiction  on  the 
face  of  the  record  cannot  be  availed  of  in  a  eoUateral  attack  on  the 
judgment.  . 

Dedfllona  of  all  courts  of  record  are  conclusive,  wnen  Jurisdiction  it  once 
attached  to  labject  or  exists  over  person,  court  has  a  right  to  decide  every 
question  whicli  occurs  in  cause,  and  whether  its  decision  be  correct  or  other- 
wise, its  Judgment  until  reversed  is  binding  on  every  other  court. 

Approved  in  Dickinson  v.  Huntington,  185  Fed.  709,  109  C.  C.  A.  523, 
court  has  no  power  to  restore  possession  of  land  to  one  ousted  by  judgment 
in  ejectment;  Mille^v.  Hall,  1  Bush,  233,  holding  that  as  to  sales  of  real 
estate  under  order  of  court,  the  theory  is  that  the  court  is  vendor ;  Palmer 
V.  Oakley,  2  Doug.  (Mich.)  491,  47  Am.  Dec.  68,  holding'  that  the  decree 
of  a  probate  court  appointing  a  guardian  depending  on  the  minor  being 
under  fourteen,  might  be  impeached  collaterally  by  showing  that  the  minor 
was  over  fourteen;  Sutherland  v.  De  Leon,  1  Tex.  309,  46  Am.  Dec.  107, 
sustaining  a  judgment'on  attachment  where  the  record  failed  to  show  cita- 
tion of  the  defendant  either  by  service  or  publication ;  De  Graw  v.  De  Qraw, 
7  Mo.  App.  127,  holding  if  the  court  has  jurisdiction  of  subject  matter  and 
parties,  a  decree  of  divorce  is  binding  till  reversed ;  Rolf  v.  Timmermeister, 
15  Mo.  App.  252,  holding  the  Circuit  Court  has  entire  jurisdiction  of  par- 
tition of  estates. 

Seasons  or  authorities  on  which  courts  have  acted  Arom  rules  of  property. 
Titles  acquired  under  proceedings  of  courts  of  competent  Jurisdiction  must  be 
deemed  inviolable  in  collateral  action.  Judicial  sales  of  property  of  decedents 
should  not  be  disturbed. 

Approved  in  State  v.  McAllister,  67  Or.  485,  136  Pac.  356,  established 
rule  that  evidence  inadmissible  tending  to  show  accused  had  committed 
same  crime  before  is  binding  on  this  court;  dissenting  opinion  in  Pollock 
V.  Farmers'  Loan  &  Trust  Co.,  158  U.  S.  690,  39  L.  Ed.  1144,  15  Sup.  Ct. 
941,  income  tax  was  not  a  direct  tax  within  the  meaning  of  the  Constitu- 
tion, on  the  authority  of  previously  decided  cases;  Daily  v.  Doe,  3  Fed.  914, 
holding  a  purchaser  in  good  faith,  under  a  marshal's  sale  under  an  admir- 
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alty  decree,  will  be  protected  in  his  title  if  the  conrt  had  jarisdiotion  to 
decree  the  sale;  Wilson  v.  Hayward,  6  Fla.  197,  holding  in  case  of  a  sale 
by  a  prior  encumbrancer,  the  subsequent  encumbrancer  can  only  complain 
by  showing  fraud  in  the  sale  or  that  the  property  was  more  than  sufficient 
to  pay  both  debts  and  that  something  remains  for  his  benefit;  Poor  v. 
Boyce,  12  Tex.  451,  holding  that  an  omission  of  administrator  to  obtain 
an  extension  of  time,  or  of  the  court  to  enter  an  order  for  time,  would  not 
invalidate  a  sale  by  the  administrator ;  Dancy  v.  Stricklinge,  15  Tex.  560, 
65  Am.  Dec.  182,  holding  that  the  title  of  a. bona  fide  purchaser  from  an 
administrator,  recognized  by  the  court,  could  not  be  attacked  on  the  ground 
that  the  administrator  had  not  qualified;  Murchison  v.  White,  54  Tex.  84, 
holding  proceedings  of  a  probate  court,  apparently  regular,  could  not  be 
attacked  collaterally;  Wilcher  v.  Robertson,  78  Va.  616,  holding  that  a 
decree  for  sale  by  a  court  having  jurisdiction  and  showii^  legal  notice 
could  not  be  attacked  by  extrinsic  evidence  to  show  want  of  such  notice. 

Act  of  Oongress  of  1823,  conflimlng  land  titles,  was  equivalent  to  patent, 
and  was  blgher  evidence  of  title  as  being  direct  grant  of  fee  by  government, 
wliereas  patent  was  only  act  of  its  ministexlal  olficers. 

Approved  in  Godfrey  v.  Iowa  Land  etc.  Co.,  21  Okl.  309,  95  Pac.  798, 
allottee  of  Indian  land  having  certificate  given  under  act  of  Congress  may 
convey  title  before  patent  issued;  Cosmos  Exploration  Co.  v.  Gray  Eagle 
Oil  Co.,  112  Fed.  12,  arguendo;  Doe  v.  Eslava,  9  now.'^446,  13  L.  Ed.  210, 
holding  a  patent  quitclaiming  any  right  of  the  United  States  gave  no  title 
superior  to  what"  a  confiimation  had  given,  and  where  there  were  confirma- 
tions of  conflicting  land  claims  the  courts  must  look  to  other  evidence  to 
settle  the  rights  of  parties;  Michigan  Land  etc.  Co.  v.  Rust,  168  U.  S.  592, 
42  L.  Ed.  592, 18  Sup.  Ct.  209,  holding  the  act  of  1850  granting  swamp-lands 
to  the  several  States  was  a  grant  in  praesenti  passing  title  to  all  lands 
which  were  swamp-lands  at  that  date;  Griffing  v.  Gibb,  McAll.  217,  Fed. 
Cas.  5819,  holding  a  direct  conveyance  by  legislative  grant  is  equivalent 
to  a  patent  and  sustaining  act,  California  statute,  for  diisposal  of  beach 
and  water  lots  of  San  Francisco;  W.  P.  R.  Co.  v.  Wright,  51  Fed.  71,  hold- 
ing that  an  act  of  Congress  granting  lands  to  a  railway  company  was 
better  evidence  of  title  than  a  patent;  Eslava  v.  Farmer's  Heirs,  7  Ala.  561, 
questioning  whether  there  were  not  a  difference  between  the  condition  of 
claimants  to  land  in  Missouri  and  those  in  Florida  under  the  acts  of  Con- 
gress confirming  incomplete  titles;  Hallett  v.  Hunt,  7  Ala.  900,  holding  the 
effect  of  the  act  of  Congress  of  1819  was  to  impart  validity  to  grants  of 
land  previously  granted  by  Spain  in  the  territory  ceded  to  the  United  States 
by  the  treaty  of  Paris;  Welch  v.  Sullivan,  8  Cal.  198,  holding  the  act  of 
Congress  of  1851  operated  as  a  grant  to  the  city  of  San  Francisco  of  all 
the  vacant  and  ungranted  land  within  its  limits;  McKee  v.  Donahue,  76 
Cal.  502,  18  Pac.  440,  holding  the  act  of  1866  to  quiet  land  titles  in  Cali- 
fornia operated  as  a  grant  in  praesenti  as  to  lands  which  had  been  sur- 
veyed-under  Federal  authority  at  passage  of  the  act;  Ballance  v.  Tesson, 
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12  HI.  332,  holding  that  title  to  land  in  Peoria  covered  by  the  French  claims 
vested  in  ^e  claimants  on  the  approval  of  the  survey  in  September,  1840; 
Parvis  v.  Harmanson,  4  La.  Ann.  423,  holding  that  confirmations  of  claims 
by  commissioners  confirmed  by  Congress  in  favor  of  persons  claiming  by 
derivative  titles  inured  to  their  own  use;  State  v.  Batchelder,  5  Minn.  240, 
80  Am.  Dec.  416,  holding  act  of  Congress  of  February  26,  1857,  would  have 
passed  title  to  the  State  of  all  the  granted  lands,  but  further  resolution 
of  March  3,  1867,  authorizing  pre-emption  of  school  lands;  Hit-tuk-ho-mi 
V.  Watts,  7  Smedes^ft  M.  366,  46  Am.  Dec. '809,  holding  that  an  Indian 
perfecting  a  claim  under  fourteenth  artide  of  the  treaty  of  Dancing  Rabbit 
Creek,  held  a  perfectly  legal  title,  superior  to  subsequent  patent ;  Clements 
V.  Anderson,  46  Miss.  601,  holding  a  patent  appearing  void  on  its  face  as 
by  showing  title  had  passed  out  of  the  government  before  its  issue  may  be 
pronounced  void  by  a  court  of  law  as  well  as  in  equity;  City  of  Carondolet 
V.  St.  Louis,  25  Mo.  464,  holding  the  confirmation  to  a  claimant  of  the 
common  of  St.  Louis  earned  the  fee  and  was  superior  to  a  patent;  Aubu- 
chon  V.  Ames,  27  Mo.  93,  holding  ejectment  was  maintainable  on  a  con- 
firmation under  act  of  1816  of  a  field  lot  definitely  located;  Langlois  v. 
Crawford,  59  Mo.  471,  holding  the  acts  of  Congress  of  1812,  1816  and  1823 
passed  the  title  of  the  United  States  both  legal  and  equitable  to  the  grantee 
from  the  dates  of  the  act,  applied  to  a  Spanish  grant;  Northern  Pac.  R. 
Co.  V.  Majors,  5  Mont  126,  2  Pac.  325,  holding  that  a  grant  of  public  land 
by  Congress  was  the  highest  evidence  of  title,  it  imports  livery  of  seisin 
and  possession,  and  is  sufficient  to  sustain  ejectment;  United  States  v. 
Varela,  1  N.  M.  600,  holding  the  act  to  confirm  the  land  claims  of  certain 
pueblos  and  towns  in  the  territory  of  New  Mexico  of  December  22,  1858, 
was  a  conveyance  independent  of  a  patent;  Dousman  v.  Hooe,  3  Wis.  498, 
sustaining  a  confirmation  of  land  in  districts  of  Oreen  Bay  and  Prailie 
<lu  Chien  under  act  of  1823,  as  against  a  subsequent  patent  for  same  land; 
Quinney  v.  Denney,  18  Wis.  488,  holding  an  allottee  of  land  under  act  of 
Congress  of  March  3, 1843,  took  an  equitable  title  assignable  by  deed  and 
a  patent  subsequently  issued  would  inure  to  the  benefit  of  his  grantee. 

Infant's  liability  for  torts.    Note,  57  L.  B.  A.  688. 

Miscellaneous.  Cited  in  Borden  v.  State,  11  Ark.  548,  54  Am.  Dec.  239, 
in  general  discussion  as  to  distinction  in  judgments  of  superior  and  inferior 
courts. 

2  How.  8447S76,  11  L.  Ed.  293,  GHOUTEAXJ  T.  EOKHABT. 

Courts  have  no  Jurisdiction  to  look  Into  complete  Spanish  title;  but,  as 
between  advene  claimuits  under  act  of  Congress,  title  may  be  re-ezamined  in 
Supreme  Court. 

Approved  in  Lytle  ▼.  State,  22  How.  203,  16  L.  Ed.  810,  holding  that 
Supreine  Court  had  jurisdiction  under  section  25  of  the  judiciary  act  to  re- 
vise decision  of  State  court  on  validity  of  a  land  entry,  both  as  to. facts  and 


2  How.  344r-37fiL  NOTES  ON  U.  S.  REPORTS.  874 

law ;  United  States  v.  Lnoero,  1  N.  M.  447,  holding  the  right  of  property  in 
the  pueblo  of  Cochiti  to  the  lands  granted  to  them  in  1689  was  not  aJSected  in 
any  manner  by  the  change  of  sovereignty,  and  required  no  confirmation. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  532. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  B.  A.  673. 

A  Spanish  claim  In  I<ouiBlana»  confirmed  by  act  of  Oongress  of  1836,  Is 
prima  fade  good  legal  title,  which  will  support  ejectment,  if  land  can  be  iden- 
tified as  confirmed,  without  resort  to  patent. 

Approved  in  Cosmos  Exploration  Co.  v.  Gray  Eagle  Oil  Co.,  112  Fed.  12, 
arguendo;  Bryan  v.  Fors3rth,  19  How.  336,  16  L.  Ed.  676,  holding  that  a 
claim  to  a  village  lot  in  Peoria,  Illinois,  by  virtue  of  the  acts  of  1820,  1823, 
and  subsequent  survey,  would  support  ejectment  before  issue  of  patent; 
Michigan  Land  etc.  Co.  v.  Rust,  168  U.  S.  592,  42  L.  Ed.  692,  18  Sup.  Ct. 
209,  to  point  that  an  act  of  Congress  will  sometimes  pass  the  fee,  hold- 
ing the  act  of  September  28,  1850,  granting  swamp-lands,  was  a  grant  in 
praesenti,  passing  title;  McNee  v.  Donahue,  76  Cal.  502,  18  Pac.  440,  hold- 
ing the  act  of  1866,  to  quiet  legal  titles  in  California,  operated  as  a  grant 
in  praesenti  as  to  lands  which  had  been  duly  surveyed  at  the  passage  of 
the  act ;  Fenwick  v.  Gill,  38  Mo.  526,  holding  that  a  discrepancy  in  descrip- 
tion of  land  in  land  patent  was  cured  by  a  prior  confirmatory  act  of  Con- 
gress, which  operated  as  a  valid  grant  de  novo;  Northern  Pac.  R.  Co.  v. 
Majors,  5  Mont.  126,  2  Pac.  325,  holding  that  the  act  granting  lands  to  the 
Northern  Pacific  railroad  operated  as  a  conditional  gprant  in  praesenti  of 
sections  to  be  hereafter  located;  Challefoux  v.  Ducharme,  4  Wis.  564,  hold- 
ing that  a  confirmation  by  law  was  as  fully  a  grant  as  if  it  contained  in 
terms  a  grant  de  novo. 

Doubted  in  Eslava  v.  Farmer,  7  Ala.  561,  whether  applicable  to  Alabama 
land  titles,  saying  that  the  effect  of  the  confirmation  acts  of  Florida  lands 
was  only  to  disavow  the  title  of  the  United  States. 

Injunction  against  judgments  for  defenses  existing  prior  to  rendition. 
Note,  31  L.  B.  A.  768. 

Jurisdiction  of  suits  as  to  land  titles  founded  on  acts  of  Congress,  and 
depending  on  construction  of  such  acts,  belongs  to  Federal  courts. 

Cited  in  Jourdan  v.  Barrett,  4  How.  177,  11  L.  Ed.  928,  involving  con- 
flict of  titles  to  land  under  Act  of  March,  1811,  giving  a  front  owner  a 
preference  to  enter  on  the  back  land ;  Gill  v.  Oliver,  U  How.  549,  13  L.  Ed. 
808,  holding  a  bill  claiming  money  under  a  treaty  with  Mexico  was  in  the 
jurisdiction  of  Federal  courts. 

After  cession  of  Louisiana,  Federal  government  had  imposed  on  it  as  suc- 
cessor to  king  of  Spain,  duty  of  perfecting  titles  to  concessions  previously  mada 
by  lieutenant-governors  of  St.  Louis,  SI. 
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Approved  in  Crittenden  Cattle  Co.  ▼.  Ainsa,  14  Ariz.  309,  127  Pac.  734, 
State  statute  of  limitations  does  not  begin  to  ran  against  holder  of  land 
under  grant  from  Mexico  until  patent  issued  by  Federal  government ;  Asti* 
azaran  v.  Santa  Rita  Mining  Co.,  148  U.  S.  82,  37  L.  Ed.  877,  13  Sup.  Ct. 
457,  holding,  under  treaty  of  Guadalupe  Hidalgo,  the  duty  of  providing 
the  mode  of  securing  private  rights  of  property  law  with  political  depart- 
ment of  the  government ;  Stoneroad  v.  Stoneroad,  158  U.  S.  248,  39  L.  Ed. 
969»  15  Sup.  Ct.  825,  to  same  effect,  and  holding  that  act  of  Congress  of 
June  21, 1860,  confirming  a  prior  Mexican  land  grant,  by  necessary  implica- 
tion contemplated  a  survey;  Magee  v.  Doe,  9  Fla.  397,  holding  that  the 
treaty  for  cession  of  Louisiana  did  not,  as  in  the  case  of  the  purchase  of 
Florida,  operate  as  a  confirmation ;  Lobdell  v.  Clarkj^4  La.  Ann.  100,  hold- 
ing that  no  title  passed  by  a  mere  order  of  survey,  and,  until  a  patent 
issued,  all  inchoate 'grants  remained  in  the  discretion  of  the  grantor;  Mag^ 
wire  V.  Tyler,  40  Mo.  441,  holding  that  the  board  of  land  commissioners 
had  no  jurisdiction  to  confirm  lands  to  any  person  without  filing  a  claim 
and  making  proof,  as  required  by  the  statutes,  and  any  confirmation  of 
such  a  claim  would  be  void. 

Imperfect  Spanish  title  wHl  not  be  supported  against  party  claiming  under 
grant  from  the  United  States,  unless  confirmed  by  act  of  Congress. 

Cited  in  United  States  v.  £jing,  3  How.  787,  11  L.  Ed.  831,  holding  that 
land  alleged  to  have  been  granted  before  the  cession,  but  by  a  description 
too  vague  for  identification,  passed  to  the  United  States  as  part  of  the 
public  domain. 

Federal  government,  by  cession  of  Iionisiana,  aciiuired  title  to  all  public 
land,  charged  with-  duty  of  satisfying  Individual  and  unperfected  claims. 
Where  there  were  two  inchoate  claims  to  same  land,  government  had  to  deter- 
mine hetween  them,  and  first  confirmee  took  legal  and  exclusive  title. 

Approved  in  Barker  v.  Harvey,  181  U.  S.  487,  45  L.  Ed.  966,  21  Sup.  Ct. 
692,  holding  that  under  Mexican  treaty  United  States  had  right  to  decree 
that  all  titles  not  presented  for  confirmation  were  considered  abandoned; 
St.  Louis  V.  St.  Louis  Blast  Furnace  Co.,  235  Mo.  13,  138  S.  W.  643,  in 
action  of  ejectment  by  city  of  St.  Louis  involving  accretion  to  land  of  old 
French  village  Carondelet  evidence  insufficient  to  prove  city's  title;  Les 
Bois  V.  Bramell,'  4  How.  464,  11  L.  Ed.  1057,  sustaining  a  title,  founded  on 
a  confirmation  by  act  of  1812,  of  common  land  of  St.  Louis,  as  against  a 
confirmation  grant  under  act  of  1836,  of  same  land;  Kennedy  v.  Hunt, 
7  How.  592,  12  L.  Ed.  832,  sustaining  a  title  confirmed  by  act  of  1819,  as 
against  a  confirmation  under  act  of  1829,  to  land  in  city  of  Mobile;  Landes 
V.  Brant,  10  How.  370,  13  L.  Ed.  459,  holding  that  where  between  presentar 
tion  and  confirmation  of  a  claim,  the  claimant's  property  was  seized  and 
sold  under  execution,  the  subsequent  confirmation  inured  to  the  benefit  of 
the  purchaser;  Guitard  v.  Stoddard,  16  How.  508,  14  L.  Ed.  1036,  sustain- 
ing a  title  to  the  common  land  of  St.  Louis  under  aet  of  1812;  Berthold  v. 
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McDonald,  22  How.  341,  16  L.  Ed.  321,  folding  in  a  conflict  of  titles,  both 
equitable,  and  under  confirmation  by  the  commissioners,  it  was  for  the  jury 
to  determine  which  was  the  origii(al  confirmee,  and  had  the  superior  equity ; 
Carondelet  v.  St.  Louis,  1  Black,  189,  17  L.  Ed.  106,  holding  that  the  effect 
of  the  decision  in  the  principal  case  was  that  by  the  act  of  1812,  a  title 
in  fee  was  taken,  and  that  no  public  survey  was  necessary  except  to  define 
the  grant,  and  after  survey  no  lands  could  be  claimed  outside  it;  Dent  v. 
Emmeger,  14  Wall.  313,  20  L.  Ed.  839,  holding,  as  to  land  of  the  village 
of  Carondelet,  the  elder  confirmee  had  always  a  better  right,  without  refer- 
ence to  the  date  of  the  original  claim ;  Hallett  v.  Hunt^  7  Ala.  902,  apply- 
ing rule  of  older  confirmation  of  inchoate  claim  to  dispute  of  title  to  land 
east  of  the  Mississippi  and  island  of  New  Orleans;  Chasting's  Heirs  v. 
Armstrong,  20  Ala.  625,  holding  that  where  two  claims  were  confirmed  by 
same  act,  neither  could  thereby  claim  superior  title,  but  if  one  claimant 
has  a  perfect  title  in  equity,  the  other  has  none;  Pontalba  v.  Copland,  3 
La.  Ann.  88,  holding  no  title  passed  under  an  inchoate  Spanish  grant,  it 
remained  in  the  sovereign  until  a  complete  grant  issued;  Duplessis  v.  Miller, 
6  La.  Ann.  684,  where  either  party  had  title  in  form  at  the  change  of  gov- 
ernment, the  first  confirmee  takes  the  land ;  Warren  v.  Shuman,  5  Tex.  456, 
holding  that  a  confirmation  of  an  unrecommended  certificate  under  the 
extension  of  time  allowed  by  State  Constil^jition,  does  not  overreach  a 
patent  issued  after  January  1,  1844,  and  before  February  16,  1846. 

Miscellaneous.  Cited  in  State  v.  Wood,  233  Mo.  373, 135  S.  W,>934,  peti- 
tion to  incorporate  town  omitting  all  reference  to  commons  was  insufficient 
to  confer  jurisdiction  on  County  Court;  Les  Bois  v.  Bramell,  4  How.  458, 
11  L.  Ed.  1055,  citation  being  of  counsel's  ailment ;  United  States  v.  Santa 
Fe,  165  U.  S.  689,  41  L.  Ed.  880,  17  Sup.  Ct.  477,  as  recognizing  a  right 
in  former  Spanish  governors  to  grant  lands  for  a  new  settlement,  and  re- 
jecting claim  of  the  town  of  Santa  Fe  to  a  swamp  tract  of  four  square 
leagues;  Brownsville  v.  Cavazos,  2  Woods,  298,  Fed.  Cas.  2043,  as  explain- 
ing a  claim  under  Spanish  law  to  part  of  the  town  lands  of  the  city  of 
Matamoras;  Purvis  v.  Harmanson,  4  La.  Ann.  423,  erroneously,  as  sup- 
porting the  rule  that  confirmations  by  the  commissioners  and  Congress, 
operated  to  .the  use  of  claimants  by  derivative  title;  Inhabitants  of- Caron- 
delet V.  Dent,  18  Mo.  291,  as  differing  from  principal  case  in  that  it  was 
a  claim  to  part  of  common  lands  of  Carondelet,  the  situation  and  extent 
of  which  were  not  fixed  by  the  act  of  June  13,  1812;  Robbins  v.  Eckler, 
36  Mo.  502,  505,  as  to  a  claim  of  land,  part  of  the  commons  of  the  town 
of  St.  Charles,  of  which  no  official  survey  had  been  made;  Challefoux  v. 
Ducharme,  4  Wis.  562,  holding  the  courts  could  not  go  behind  the  report 
of  the  commissioners  confirmed  by  act  of  Congress. 

2  How.  376-383,  11  L.  Ed.  306,  CATT8  v.  PKALEN. 

One  wlio  receives  prize  money  in  lottery  for  tidcet  whlcli  lie  had  fraudu- 
lently caused  to  be  drawn  as  prize,  is  liable  to  lottery  contractors  in  action  foe 
money  had  and  received  for  their  use,  though  lottery  was  illegal. 
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Approved  in  Stewart  v.  Wright,  147  Ped.  332  (aflSrming  Wright  v. 
Stewart,  130  Fed.  925),  where  there  was  conspiracy  to  defraud  plaintiff 
by  means  of  fake  footrace,  and  plaintiff  bet  money  on  understanding  that 
race  was  fixed  for  him  to  win,  he  may  recover  his  money;  In  re  Arnold, 
133  Fed.  792,  creditors  of  bankrupts  who  advanced  money  to  them  on 
strength  of  fraudulent  representations  that  they  were  solvent  and  earning 
enough  to  pay  stipulated  weekly  interest,  may  prove  claims  in  bankruptcy 
though  they  knew  and  intended  that  money  was  to  be  used  in  gambling. 
Central  Trust  etc.  Co.  v.  Respass,  112  Ky.  619,  66  S.  W.  424,  holding  court 
of  equity  will  not  entertain  bill  for  accounting  of  profits  of  "book-making^' 
firm;  Northwestern  Ins.  Co.  v.  Elliott,  7  Sawy.  22,  5  Fed.  230,  holding  that 
an  action  would  lie  for  recovery  obtained  by  fraud  from  an  insurance  com- 
pany on  misrepresentation  of  a  death,  though  the  contract  of  insurance  was 
illegal ;  Martin  v.  Hodge,  47  Ark.  384,  58  Am.  Bep.  765,  1  S.  W.  696,  hold- 
ing the  test  to  determine  whether  an  action  arises  ex  turpi  causa,  is  the 
plaintiff's  ability  to  establish  his  case  without  aid  from  an  illegal  trans- 
action; Martin  v.  Richardson,  94  Ky.  189,  42  Am.  St.  Bep.  855,  19  L.  R.  A» 
693,  21  S.  W.  1040,  holding  that  one  who,  by  fraudulent  representations, 
obtains  possession  of  a  lottery  ticket,  which  has  drawn  a  prize,  and  receives 
the  money,  is  to  be  regarded  as  collecting  for  the  rightful  owner  who  may 
maintain  an  action  for  it  at  law;  Houston  v.  McNeer,  40  W.  Va.  370,  22 
S.  E.  82,  holding  that  an  assignee  for  value,  seeking  to  recover  the  pur- 
chase money  on  the  ground  of  fraud,  must  show  misrepresentation  of  a 
material  fact  to  the  knowledge  of  defendant,  with  intent  plaintiff  should 
act  on  it;  Robinson  v.  Welty,  40  W.  Va.  395,  22  S.  E.  76,  where  money  has 
been  wrongfully  obtained  by  misrepresentation  of  fact,  holding  the  tort 
may  be  waived,  and  an  action  brought  for  money  had  and  received;  Western 
Assurance  Co.  v.  Towle,  65  Wis.  258,  26  N.  W.  109,  to  same  effect  in  an 
action  to  recover  money  paid  on  a  fire  policy  through  false  representation 
of  loss;  dissenting  opinion  in  Ejiowlton  v.  Congress  etc.  Spring  Co.,  57 
N.  T.  546,  majority  holding  that  money  paid  in  part  performance  of  an 
illegal  contract  capable  of  execution,  cannot  be  recovered  where  both  par- 
ties are  in  pari  delicto. 

Denied  in  dissenting  opinion  in  Stewart  v.  Wright,  147  Fed.  344,  majority 
holding  when  there  was  conspiracy  to  defraud  plaintiff  by  means  of  fake 
footrace  and  plaintiff  bet  money  on  understanding  that  race  was  fixed  for' 
him  to  win,  he  may  recover  his  money.^ 

Obtaining  payment  of  lottery  prize  on  f orge4  drawing  Is  fraud,  and  gives 
drawer  no  better  standing  in  court  than  If  he  had  never  owned  a  ticket  in  the 
lottery,  or  it  had  never  been  drawn.  He  cannot  plead  that  the  lottery  was 
lUegaL 

Approved  in  Northwestern  Ins.  Co.  v.  Elliott,  7  Sawy.  30,  5  Fed.  237,  to 
the  obtaining  pa3nnent  of  an  insurance  policy  on  a  false  representation  of 
death,  the  contract  of  insurance  being  illegal ;  Swain  v.  Bussell,  10  Ind.  445, 
holding  that  a  suit  to  set  aside  a  deed,  made  on  consideration  of  shares  in 
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a  lottery,  oonld  not  be  maintained  by  a  shareholder  participant  in  the  ill^al 
scheme;  Baltimore  &  Susquehanna  R.  Go.  v.  Faunce,  6  Gill,  81,  46  Asa.  Dec. 
659,  holding  that  an  overpayment  made  by  mistake  may  be  recovered,  and 
a  defense  that  the  payment  was  made  in  illegal  notes  is  of  no  avail. 

Befnsal  of  Instructions  is  not  error,  when  party  has  not  right  to  instruc- 
tion to  full  extent  as  stated,  and  in  its  precise  terms,  court  is  not  bound  to 
give  modified  instruction  vanring  from  the  one  prayed. 

Approved  in  Chesapeake  etc.  Ry.  Co.  v.  De  Atley,  159  Ky.  696,  167  S.  W. 
936,  in  action  for  injuries  by  brakeman  court's  failure  to  correct  instruc- 
tion on  assumed  risk  to  embody  theory  of  extraordinary  risk  was  not  error; 
Haffin  V.  Mason,  16  Wall.  674,  21  L.  Ed.  197,, to  a  refusal  to  instruct  that 
in  an  action  against  a  ministerial  officer  for  trespass  "both  defendants 
were  liable." 

Instmctions  should  be  refused,  whidi  would  eacehide  from  Jury  the  right  to 
decide  on  the  whole  evldenoe. 

•  Cited  in  Spurr  v.  United  States,  87  Fed.  706,  sustaining  refusal  of  in- 
structions which  sought  to  confine  the  jury  to  the  matters  narrated^  exclud- 
ing other  evidence  which  they  might  have  deemed  important. 

2  How.  383-391,  11  Ii.  Ed.  308^  DADE  v.  IBWIK. 

Courts  in  equity  will  not  consider  setoff  in  respect  to  distinct  and  mi- 
connected  dehts,  nor  when  stale  and  of  doubtful  validity  unless  some  otber 
peculiar  equity  has  intervened,  calling  for  relief. 

Approved  in  Williams  Patent  Crusher  etc.  Co.  v.  Kinsey  Mfg.  Co.,  205 
Fed.  377,  where  court  sued  for  infringement  of  patent,  claims  in  answer 
of  unfair  competition  in  trade  and  misrepresentations  of  patent,  not  arising 
out  of  same  transaction,  are  not  available  as  setoff  or  counterclaim;  Vose 
V.  Philbrook,  3  Story7346,  Fed.  Cas.  17,010,  holding  that  equity  will  follow 
the  common-law  rule  that  no  setoff  can  be  made  of  several  debts  against 
joint  debts  of  the  contracting  parties,  unless  peculiar  equities  intervene; 
Farmers'  Loan  &  Trust  Co.  v.  Northern  Pac.  R.  Co.,  68  Fed.  266,  collecting 
authorities  in  adjudicating  and  denying  claim  of  a  receiver  of  railroad 
company  to  set  off  claims  for  equipment  and  improvements  accrued  prior 
to  the  receivership  against  claims  for  rentals  of  leased  lines;  Raleigh  v. 
Raleigh,  36  111.  614,  holding  the  insolvency  of  the  party  against  whom  the 
setoff  was  claimed  was  sufficient  to  give  jurisdiction  in  equity;  Perkins  v. 
Coleman,  61  Miss.  301,  holding  mutual  credit  ground  for  equitable. relief; 
Jackson  v.  Bell,  31  N.  J.  Eq.  666,  holding  proceedings  on  a  judgment  at 
law  will  not  be  enjoined  in  equity  to  enable  a  defendant  to  set  up  a  counter- 
claim, unliquidated  and  arising  out  of  a  distinct  transaction;  Trotter  v. 
Heckscher,  40  N.  J.  Eq.  667,  4  Atl.  92,  suit  to  enforce  contract  for  delivery 
of  ores,  defendants  are  not  entitled  to  have  their  damages  assessed  in  equity 
and  set  off,  the  fact  that  cross-demands  otherwise  distinct  spring  out  of 
same  contract  does  not  create  an  equitable  right  of  setoff;  Pierpont  v. 
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Fowle,  2  Wood.  &  M.  30,  Fed.  Gas.  11,152,  holding  that  chanoeir  will  not 
proceed  if  the  case  is  stale  and  the  title  questioned. 

Salt  in  equity  cannot  he  maintained  to  recover  debt,  where  there  is  good 
remedy  at  law,  and  there  is  no  snggestion  of  insolvency  nor  that  assets  cannot 
be  reached  at  law. 

Approved  in  Allen  v.  Myers,  1  Alaska,  117,  after  applicant  for  patent 
has  once  initiated  proceedings  inland  office  under  Rev.  Stats.,  §§  2325,  2326, 
suit  to  quiet  title,  not  in  any  way  connected  with  patent  proceedings,  can- 
not he  maintained;  Hipp  v.  Babin,  19  How.  278,  15  L.  Ed.  635,  holding 
that  in  equity  a  bill  will  be  dismissed  if  it  appears  to  be  grounded  on  a 
title  merely  legal,  notwithstanding  the  defendant  had  answered,  and  in- 
sisted on  a  matter  of  title ;  Parker  v.  Winnipiseogee  Lake  etc.  Co.,  2  Black, 
551, 17  L.  Ed.  337,  dismissing  a  bill  alleging  injury  to  water  rights,  because 
plaintiff  had  not  established  his  rights  in  an  action  at  law;  Morgan  v. 
Beloit,  7  Wall.  618,  19  L.  Ed.  205,  holding  that  an  objection  that  there  is 
an  adequate  remedy  at  law  is  regarded  as  jurisdictional,  and  may  be  en- 
forced by  the  court  sua  sponte,  though  not  raised  by  the  pleadings,  nor 
suggested  by  counsel ;  Oelrichs  v.  Spain,  15  Wall.  228,  21  L.  Ed.  44,  to  same 
effect  but  holding  that  equity  jurisdiction  would  be  sustained  when  time, 
expense  and  multiplicity  of  suits  will  be  saved,  as  also  when  the  case  con- 
tains an  element  of  trust;  Pierpont  v.  Fowle,  2  Wood.  &  M.  29,  Fed.  Cas. 
11,152,  holding  that  injunction  in  a  case  of  alleged  encroachment  on  copy- 
right was  a  more  appropriate  remedy  than  a  suit  at  law,  and  that  in  it 
the  copyright  title  might  be  tried. 

2  How.  392-396,  11  L.  Ed.  312,  BONOB  v.  TILLOTSON. 

On  appeal  court  will  consider  competency  of  evidence  and  credibility  of 
witnesses.  On  writ  of  error  court  will  only  consider  points  of  law  growing 
out  of  the  evidence,  and  errors  of  lower  court,  properly  brought  out  by  bill 
of  exceptions.  The  law  of  1824  as  to  Louisiana  practice  does  not  change  the 
exercise  of  apjpellate  power  of  the  Supreme  Court  of  the  United  States. 

Approved  in  Coulter  v.  B.  F.  Thompson  L.  Co.,  142  Fed.  708,  it  is  not 
province  of  court  to  instruct  jury  as  to^hich  class  of  testimony  on  issue 
of  fact  is  entitled  to  greater  weight;  Bishop  Co.  v.  Shelhorse,  141  Fed.  648, 
applying  principle  in  action  against  master  for  wrongful  death;  Phillips 
V.  Preston,  5  How.  290,  12  L.  Ed.  157,  holding  Hhe  Louisiana  statute,  re- 
quiring testimony  to  be  taken  down,  includes  only  cases  of  technical  appeaf, 
and  if  brought  up  by  writ  of  error  the  court  will  only  examine  the  law 
arising  from  the  facts,  as  on  a  bill  of  exceptions ;  Prentice  v.  Zane,  8  How. 
486,  12  L.  Ed.  1167,  holding  that  where  the  parties  agreed  to  waive  the 
error  of  an  imperfect  special  verdict,  and  submit  the  cause  both  on  the 
facts  and  the  law,  the  appellate  court  will  presume  the  judgment  was 
founded  on  the  facts  proved;  Suydam  v.  Williamson,  20  How.  439,  15 
li.  Ed.  988,  holding  that  rulings  of  the  lower  court  can  be  brought  for 
revision  only  by  bill  of  exceptions,  a  writ  of  error  operates  only  on  the 
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record;  Pomeroy  ▼.  Bank,  1  Wall.  604,  17  L.  EcL  642,  holding  that  where 
a  case  is  brought  np  on  writ  of  error,  and  there  is  no  bill  of  exceptions, 
agreed  statement,  or  special  verdict  in  the  transcript,  the  general  rale  is 
to  affirm  the  judgment;  Walker  v.  Dreville,  12  Wall.  442,  20  L.  Ed.  480. 
holding  that  the  rule  that  equity  causes  from  the  Louisiana  Circuit  must 
come  by  appeal,  and  common-law  causes  by  writ  of  error  would  not  be 
changed;  Murdock  v.  City  of  Memphis,  20  Wall.  622,  82  L.  Ed.  489,  sayin<;r 
that  decrees  of  the  Circuit  Court  in  chancery  or  admiralty  brought  for 
review  on  writ  of  error,  will  be  dismissed,  but  cases  from  State  courts 
may  be  reviewed  on  writ  of  error;  Aetna  Life  Ins.  Co.  v.  Ward,  140  U.  S. 
91,  85  L-  Ed.  877,  11  Sup.  Ct.  726,  holding  that  on  writ  of  error  the  court 
was  confined  to  the  consideration  of  exceptions  taken  at  the  trial  to  the 
admission  or  rejection  of  evidence,  and  to  the  court's  charge  or  refui^al 
to  charge;  Clement  v.  Phoenix  Ins.  Co.,  7  Blatchf.  67,  Fed.  Cas.  2882. 
holding  that  under  the  act  of  1866,  section  4,  when  a  jury  was  waived,  a 
special  finding  was  unnecessary  to  give  defendants  the  benefit  of  excep- 
tions ;  N.  P.  R.  Co.  V.  Charless,  61  Fe4.  679,  7  U.  S.  App.  359,  holding  the 
correction  of  an  excessive  verdict  was  a  question  for  the  trial  court  on  a 
motion  for  new  trial,  the  granting  or  refusing  of  which  will  not  be  re- 
viewed ;  Kentucky  Life  etc.  Ins.  Co.  v.  Hamilton,  63  Fed.  98,  22  U.  S.  App. 
386,  defining  what  a  statement  of  facts  by  the  parties  on  appeal,  or  a 
finding  of  facts  by  the  Circuit  Court,  must  contain;  Nelson  v.  Lowndes 
Co.,  93  Fed.  641,  dismissing  an  injunction  suit  in  equity  brought  up  by 
writ  of  error;  Real  Estate  Bank  v.  Rawdon,  6  Ark.  693,  holding  that  the 
appellate  court  on  writ  of  error  possesses  no  revising  power  whatever  over 
the  facts  established  by  the  verdict  of  a  jury;  State  v.  Jennings,  10  Ark. 
451,  holding  that  unless  there  had  been  an  application  to  set  aside  the  ver- 
dict and  grant  a  new  trial,  the  court  had  no  power  to  review  the  evidenec 
or  disturb  the  verdict;  The  Steamer  Zephyr  v.  Brown,  2  Wash.  Ter.  46, 

3  Pac.  187,  to  point  that  an  allowed  appeal,  or  writ  of  error,  is  essential 
to  jurisdiction  of  United  States  Supreme  Court. 

2  How.  895-S97,  11  L.  Bd.  813,  TAYI/>B  v.  SAVAGE'S  EXECUTOR. 

When  an  executor,  after  adverse  Judgment  and  before  appeal,  is  removed 
by  court  of  competent  jurisdiction,  all  further  proceedings,  either  by  execu- 
tion or  appeal,  are  stayed  until  new  executor  is  made  a  party  to  the  suit. 

Approved  in  Taylor  v.  Benham,  5  How.  ^261,  12  L.  Ed.  144,  holding  that 
by  the  laws  of  Alabama  an  administrator  de  bonis  non  with  will  annexed 
is  liable  for  assets  in  the  hands  of  a  former  administrator;  National  Bank 
V.  Stanton,  116  Mass.  438,  holding  no  judgment  can  be  rendered  against  a 
defendant  executor  after  removal  from  office. 

Practice    and   procedure   governing   transfer   of    causes    to   Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  Al  857. 
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2  How.  397-406,  11  L.  Ed.  314,  BHODES  v.  BELL. 

Cotmties  of  Washington  and  Alexandria  In  1>i8trict  of  Oolnmbia,  are  gov- 
erned by  laws  of  States  to  which  they  belonged  before  being  ceded  to  the 
national  government.  A  slave  imported  from  Alexandria  county  into  Washing- 
ton county  for  purpose  of  sale  becomes,  ipso  facto,  free. 

Cited  in  In  re  Quell,  3  DUl.  118,  Fed.  Gas.  2102,  holding  that  a  libel 
composed  and  published  in  the  District  of  Columbia  could  be  indicted  and 
punished  as  for  an  offense  against  the  laws  of  the  United  States;  Byrne 
V.  Alas,  74  Cal.  637,  16  Pac.  527,  holJTng  that  a  Mexican  grant  of  land, 
aftenvard  ceded  to  United  States,  was  a  public  document;  dissenting  opin- 
ion in  Dred  Scott  v.  Sandford,  19  How.  562,  15  L.  Ed.  766,  majority  hold- 
ing: that  the  act  of  Congress  prohibiting  a  citizen  from  removing  with  his 
slaves  into  United  States  territory  did  not  free  the  slaves. 

'^Beyond  the  seas"  is  generally  construed  as  meaning  '^thout  the  Jurisdic- 
tion of  the  State,"  but  does  not  apply  to  general  Jurisdiction  of  District  of 
Columbia,  over  various^  portions  acquired  from  different  States. 

Cited  in  State  of  Minnesota  v.  Johnson,  12  Minn.  479,  98  Am.  Doc.  244, » 
saying  the  phrase  had  been  variously  construed  as  ''out  of  the  State,"  and 
"out  of  the  United  States,"  not  deciding  the  point. 

2  How.  406-426,  11  L.  Ed.  S18,  BANDEI.  v.  BBOWN. 

Claimant  of  lien  must  show  first  possession.  It  cannot  be  acquired  by 
illegal  or  fraudulent  act  or  breach  of  duty  of  claimant,  nor  can  it  arise  where 
it  would  be  inconsistent  with  terms  or  intent  of  contract. 

Approved  in  Record  &  Guide  Co.  v.  Bromley,  175  Fed.  163,  in  suit  for 
infringement  of  copyright,  where  complainant  had  lost  right  to  protection 
by  insufficient  notices,  but  infringement  established,  defendant  not  allowed 
costs;  Carmichael  v.  Arms,  51  Ind.  App.  695,  100  N.  E.  304,  in  action  on 
contract  for  repair  of  levee  court  cannot  imply  equitable  lien  where  con- 
tract provides  for  personal  liability  only;  Welker  v.  Appleman,  44  Ind. 
App.  708,  90  N.  E.  38,  where  money  advanced  by  agent  for  purchase  of 
wool  was  to  be  repaid,  and  agent's  commissions  were  due  on  delivery,  con- 
tract was  not  inconsistent  with  agent's  common-law  lien;  Bank  of  Wash- 
ington V.  Nock,  9  Wall.  382,  19  L.  Ed.  719,  holding  that  a  contract  for  a 
lien,  if  alleged,  must  be  proved,  and  when  proved  the  rights  of  the  parties 
depend  on  the  terms  of  the  contract ;  Berry  v.  Ginaca,  5  Fed.  480,  holding 
that  one  entering  a  town  site  as  trustee,  could  not  sue  under  an  illegal 
contract  to  recover  the  price  from  a  purchaser  at  an  execution  sale,  and 
had  no  lien ;  Holt  v.  Bank  of  Augusta,  13  6a.  351,  holding  that  an  acceptor 
of  a  bill  for  accommodation,  afterward  discounted  by  the  drawer,  had  no 
lien  on  the  money  when  the  contract  showed  an  arrangement  that  the 
drawer  should  invest  proceeds  in  cotton  to  be  sent  to  and  sold  by  the 
acceptor. 

Ill— 59 
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Miseellaneoos.  Cited  in  Bauer  ▼.  International  Waste  Co.,  201  Mass. 
204,  87  N.  £.  040,  in  action  to  enforce  payment  of  installments  under  con- 
tract equity  court  may  decree  payment  of  all  installments  due  before  entry 
of  decree;  VonHBemuth  v.  Von  Bemuth,  76  N.  J.  Eq.  179,  139  Am.  St. 
Rep.  762,  73  Atl.  1050,  in  action  for  divorce  by  wife  in  New  Jersey  hus- 
band enjoined  from  maintaining  action  for  divorce  in  New  York  where 
New  Jersey  court  had  jurisdiction  before  suit  in  New  York  began. 

2  How.  426-454,  11  L.  £d.  326^  LAWSENOE  ▼.  ITOAIiMONT. 

Letters  of  guaranty  should  receive  Uberal,  fair  and  reasonable  interpreta- 
tion, so  as  to  attain  object  for  which  instrument  ia  designed,  and  purpose  to 
which  it  is  applied. 

Approved  in  Hemley  v.  Brannum,  23  Ind.  App,  391,  55  N.  E.  614,  apply- 
ing principle;  Glaser,  Kohn  &  Co.  v.  United  States,  224  Fed.  87,  139 
0.  C.  A.  566,  under  food  and  drugs  act  letter  of  guaranty  from  manufac- 
turer to  dealer  throws  ultimate  responsibility  upon  former  and  aet  should 
be  interpreted  to  carry  out  this  purpose;  8«ift  v.  Jones,  135  Fed.  438, 
when  contract  of  guarantor  employing  defendant's  son  as  plaintiffs  broker, 
signed  by  defendant  as  guarantor,  provided  for  bond  in  company  selected 
by  plaintiff,  and  latter  presented  application  for  bond,  which  son  signed 
but  plaintiff  did  not  get  bond' until  after  defalcation,  defendant  not  liable 
on  guaranty;  Lamm  &  Co.  v.  Colcord,  22  Okl.  496,  19  L.  R.  A.  (N.  8.)  901. 
"98  Pac.  356,  guarantor  against  default  of  payment  by  individual  for  goods 
sold  to  him  on  credit  is  not  liable  for  goods  sold  to  company;  Kirsehbanm 
V.  Blair,  98  Va.  41,  34  S.  E.  897,  construing  bond  for  performance  of  con- 
tract to  all  goods  on  commission;  Hart  v.  Minchen,  69  Fed.  523,  holdin«r 
a  letter  offering  to  guarantee  payment  of  purchases,  on  which  sales  to  the 
principal  were  made,  and  notice  given  to  the  guarantor  of  the  amount  of 
the  ssles,  constituted  a  binding  guaranty;  Sampson  v.  Fox,  109  Ala.  674, 
56  Am.  St.  Rep.  959,  19  South.  900,  construing  liabilities  of  parties  on  a 
deposit  of  the  same  collateral  to  secure  payment  of  two  promissoiy  notes 
of  different  dates;  Laf argue  v.  Harrison,  70  Cal.  385,  59  Am.  Rep.  419,  9 
Pac.  261,  in  interpreting  a  special  letter  of  credit;  Posey  v.  Denver  Nat. 
Bank,  24  Colo.  202,  49  Pac.  283,  holding  that  if  an  acceptance  of  a  draft 
is  to  be  considered  conditional  it  must  be  clearly  expressed ;  Wills  v.  Ross, 
77  Ind.  12,  40  Am.  Rep.  286,  holding  it  is  sufficient  if  the  terms  of  the 
guaranty  and  the  debt  guaranteed  can  be  extracted  from  the  writings, 
although  extending  over  a  lengthy  correspondence;  Menard  v.  Scudder,  7 
La.  Ann.  387,  56  Am.  Dec.  612,  construing  a  letter  as  a  continuing  guar- 
anty; Maine  etc.  Granite  Co.  v.  York,  89  Me.  56,  35  Atl.  1014,  construing 
a  letter  requesting  a  firm  to  file  orders  for  a  third  party,  "and  I  will  attend 
io  payment  of  same  as  they  become  due,"  as  entailing  a  personal  liabil- 
ity; Fisher  v.  Cutter,  20  Mo.  209,  construing  a  letter  of  guarantee  against 
loss  on  sale;  Tootle  v.  Elgutter,  14  Neb.  160,  45  Am.  Rep.  106,  15  N.  W. 
229,  construing  a  continuing  guaranty;  Gates  v.  McKee,  13  N.  Y.  235, 
^4  Am   D^.  546,  restating  the  rules  of  construction  relating  to  contracts 
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of  soretyship;  Rindge  ▼.  Judson,  24  N.  Y.  68;  oonstraing  a  contract  "to 
be  acconntable  to  pay  for  goods  which  one  may  require  in  his  business  to 
the  extent  oi"  as  a  continuing  guaranty;  Schackamaxon  Bank  v.  Yard, 
143  Pa.  St.  136,  holding  the  estate  of  a  deceased  gruarantor  liable  on  a 
continuing  guaranty;  Roman  v.  Sema,  40  Tex.  319,  distinguishing  between 
rules  governing  bills  of  exchange  and  notes,  and  those  governing  letters 
of  credit,  holding  the  latter  should  be  construed  with  reference  to  the  cir- 
cumstances and  intention  of  the  parties;  Tischler  v.  Hofheimer,  83  Va. 
37,  4  S.  E.  371,  construing  a  letter  of  credit  as  a  continuing  guaranty,  and 
that  its  revocation,  at  a  time  when  nothing  was  owing  by  the  maker, 
avoided  any  liability  to  subsequent  sales. 

Limited  in  Bank  of  Montreal  v.  Recknagel,  109  N.  Y.  494, 17  N.  E.  222, 
hoiiding  that  the  principle  only  applied  when  the  piovisions  of  the  agree- 
ment were  ambiguous,  loose,  or  susceptible  of  more  than  one  fair  inter- 
pretation. 

Letters  of  credit  as  negotiable  instruments.    Note,  14  Am.  Doc.  421. 
The  contract  of  guaranty.    Note,  105  Am.  8t.  Rep.  508. 

If  it  admits  of  two  fair  interpretations,  and  the  guarantee  has  advanced 
money  on  tbe  fatth  of  that  most  favorable  to  his  rights,  that  intexpretation 
win  prevail. 

Approved  in  London  etc.  Bank  v.  Parrott,  125  Cal.  482,  58  Pac.  166,  78 
Am.  St.  Rep.  70,  following  rule ;  in  Scott  v.  Myatt,  24  Ala.  495,  60  Am.  Dec. 
487,  holding  that  a  guaranty  for  such  things  as  the  principal  "may"  stand 
in  need  of  being  applicable  both  to  present  and  future  wants,  must  be  con- 
strued as  a  continuing  guaranty;  Taussig  v.  Reid,  145  111.  497,  36  Am.  St. 
Rep.  612,  32  N.  E.  919,  and  McShane  Co.  v.  Padian,  142  N.  Y.  211,  36  N.  E. 
881,  holding  that  guaranty  should  be  taken  as  strongly  against  the  guaran- 
tor as  the  sense  will  admit,  collecting  authorities;  Barney  v.  Newcomb,  9 
Gush.  66,  holding  that  an  authority  to  draw  drafts  "at  ten  or  twelve  days,*' 
may  be  construed  as  after  date,  or  after  sight  to  suit  convenience  of  donee; 
Lemp  V.  Armengel,  86  Tex.  692,  26  S.  W.  942,  restating  the  rule,  and  hold- 
ing that  it  only  applied  wljen  the  true  intention  cannot  be  maintained 
after  viewing  the  writing  in  the  light  of  its  circumstances ;  dissenting  opin- 
ion in  Ulster  County  Bank  v.  McFarlan,  3  Denio,  566,  majority  holding 
that  an  authority  to  draw  bills  at  ninety  days  meant  ninety  days  after 
sight. 

Distinguished  in  Hawkins  v.  Mitchell,  34  Fla.  420,  16  South.  316,  as  not 
applicable  to  a  guaranty  of  interest  on  bonds  by  agents  of  a  State,  the 
extent  being  governed  by  statute. 

Distinction  between  continuing  and  limited  guaranty.    Note,  4  Ann. 
Cas.  822. 

Distinction  between  absolute  guaranty  and  offer  to  guarantee.    Note, 
16  Aim.  Caa.  1166. 

When  a  guaranty  is  continuing.    Note,  89  L.  R.  A.  (N.  8.)  725. 
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Contlniiiiig  gaaranty  will  covet  advances  made  an  second  and  suTweqnent 
agreement,  wlien  terms  do  not  create  material  vactance  in  conditions. 

Cited  in  Fellows  v.  Prentiss,  3  Denio,  519,  45  iBtt.  Dec.  489,  as  an  exam- 
ple of  a  continuing  guaranty  iii  an  action  on  a  guaranty  held  to  be  ex- 
hausted by  a  single  purchase  of  the  amount  mentioned. 

Valuable  consideration,  however  small  or  nominal,  if  given  or  stipulated 
for  in  good  faith,  is,  in  absence  of  fraud,  sufficient  to  support  parol  contract, 
and  will  support  contract  of  guaranty. 

Approved  in  Bond  v.  John  V.  Farwell  Co.,  172  Fed.  61,  96  C.  C.  A.  546, 
where  guaranty  recited  consideration  of  one  dollar  paid  and  receipt  ac- 
knowledged, guarantors  were  estopped  to  deny  consideration  paid;  South- 
em  Ry.  Co.  v.  Blunt,  155  Fed.  499,  contract  giving  defendant  right  to 
build  platform  on  plaintiff's  right  of  way  was  in  consideration  of  defend- 
ant's agreeing  to  indemnify  plaintiff  for  any  loss;  Shows  v.  Steiner,  175 
Ala.  370,  57  South.  702,  where  guaranty  contract  for  payment  of  proposed 
indebtedness  of  one  thousand  dollars  recited  on  face  consideration  of  five 
dollars  in  hand  paid  and  receipt  acknowledged,  it  was  immaterial  that  con- 
sideration not  paid;  DriscoU  v.  Driscoll,  143  Cal.  533,  77  Pac.  473,  apply- 
ing principle  to  assignment  of  property  from  father  to  daughter;  Adams 
'jv.  Peabody  Coal  Co.,  230  111.  473,  82  N.  E.  646,  agreement  that  in  consid- 
eration of  one  doUar  owner  of  land  granted  right  to  demand  conveyance 
upon  payment  of  certain  sum  was  based  upon  sufficient  consideration; 
McConnon  &  Co.  v.  Laursen,  22  N.  D.  609,  135  N.  W.  215,  guaranty  to  pay 
for  goods  delivered  under  contract  of  sale  in  consideration  of  one  dollar 
stipulated  therein  was  based  upon  sufficient  consideration  whether  amount 
paid  or  not;  Emerson  Mfg.  Co.  v.  Rustad,  19  N.  D.  9,  120  N.  W.  1095, 
guaranty  to  pay  all  obligations  arising  under  contract  of  sale  of  farm 
implements  in  consideration  of  one  dollar  is  binding;  Fischer  v.  Union 
Trust  Co.,  138  Mich.  616, 110  Am.  St.  Rep.  829,  68  L.  R.  A.  987,  101  N.  W. 
854,  since,  under  deed  from  father  to  daughter  based  on  love  and  affec- 
tion, daughter  could  not  enforce  provision  in  deed  that  grantor  would  pay 
off  encumbrance,  she  could  not  be  subrogated  to  claim  of  mort'^aGfee  as 
against  father's  estate,  on  father's  failure  to  pay;  Bulirer  v.  Baldwin,  137 
Mich.  270,  100  N.  W.  470,  where  contract  of  guaranty  recites  considera- 
tion, no  notice  of  acceptance  is  necessary  to  bind  guarantor;  Watkins  v. 
Robertson,  105  Va.  285,  5  L.  R.  A.  (N.  S.)  1194,  54  S.  E.  38,  where  owner 
of  stock  for  recited  consideration  of  one  dollar,  executed  sealed  option  to 
sell  such  stock  for  certain  price  within  certain  time,  owner  is  estopped  to 
deny  option  based  on  valuable  consideration;  Davis  v.  Wells,  104  U.  S. 
167,  26  L.  Ed.  690,  where  a  stipulation  of  one  dollar  expressed  to  be  paid 
to  the  guarantor  by  tlie  guarantee  was  held  to  be,  without  notice  of  accept- 
ance, binding  on  delivery;  Boiling  v.  Munchus,  65  Ala.  561,  563,  holding 
a  recited  consideration  of  one  dollar  sufficient  to  support  a  mortgage  under 
the  statute  of  frauds;  Grimball  v.  Mastin,  77  Ala.  663,  to  same  effect  on 
a  consideration  of  ten  dollars ;  Olds  v.  Marshall,  93  \la.  141,  8  South,  284, 
holding  that  a  grant  of  land  from  a  father  to  an  unmarried  daughter  for 
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an  expressed  consideration  of  one  dollar  was  a  deed  of  purchase,  not  a  gift ; 
Woiford  V.  Powers,  85  Ind.  305,  44  Ajil  Bep.  25,  sustaining  a  note  in  con- 
sideration of  a  parent  naming  a  child  after  the  maker  of  the  note;  New- 
hall  V.  Paige,  10  Qray,  368,  holding  a  contingent  benefit  is  sufficient  con- 
sideration for  undertaking  a  bailment;  Wilton  v.  Eaton,  127  Mass.  175, 
holding  the  surrender  of  a  former  note  sufficient  consideration  for  a  new 
note;  McPherson  v.  Fargo,  10  S.  D.  614,  66  Am.  St  Rep.  726,  74  N.  W. 
1058,  holding  that  where  a  deed  acknowledges  receipt  of  a  consideration 
the  grantor  and  all  claiming  under  him  are  estopped  from  disputing  its 
effect ;  Williamson  v.  Cline,  40  W.  Va.  204,  20  5.  E.  921,  holding  that  for- 
bearance to  sue,  even  for  one  day,  is  a  valid  and  valuable  consideration. 
Distinguished  in  Kinnebrew's  Distributees  v.  Einnebrew's  Admr.,  35 
Ala.  637,  holding  that  when  a  deed  requires  a  valuable  consideration,  the 
recital  of  a  nominal  pecuniary  consideration  is  not  sufficient. 

Question  of  reasonableness  of  the  notice  given  to  the  guarantor  of  failure 
of  the  iirincipal  to  pay  the  debt  is  for  the  Jury. 

Cited  in  The  Louisville  Mfg.  Co.  v.  Welch,  10  How.  474,  18  L.  Ed.  502, 
holding  that  on  a  guaranteed  letter  of  credit,  notice  of  the  amount  for 
which  the  guarantor  is  held  responsible  should,  within  a  reasonable  time, 
be  communicated  to  him;  Jackson  v.  Yandes,  7  Blackf.  528,  where  notice 
was  proved,  the  question  of  sufficiency  was  for  the  jury;  Central  Savings 
Bank  v.  Shine,  48  Mo.  467,  8  Am.  Rep.  118,  holding,  in  an  action  against 
a  guarantor,  a  general  averment  of  notice  is  sufficient,  ahd  the  question  of 
reasonableness  is  for  the  jury. 

When  notes  are  deposited  for  collection  as  collateral  security  for  existing 
debt,  agents  are  only  bound  to  use  due  diligence  to  collect  debts. 

Approved  in  Johnson  v.  Charles  D.  Norton  Co.,  159  Fed.  366,  86  C.  C.  A. 
361,  Federal  courts  in  construing  guaranty  not  bound  to  follow  Pennsyl- 
vania decisions  that  due  diligence  must  be  exercised  in  collecting  from 
(principal  debtor;  Scott  v.  First  Nat.  Bank,  5  Ind.  Ter.  307,  68  L.  R.  A. 
(N.  S.)  488,  82  S.  W.  757,  creditor,  failing  to  use  due  diligence  in  collect- 
ing note  assigned  to  him  as  collateral,  is  liable  to  debtor  for  loss  by  mak- 
er's insolvency;  Coleman  v.  Lewis,  183  Mass.  487,  67  N.  E.  603,  where 
note  is  given  as  collateral  security,  failure  to  present  it  for  payment  and 
give  notice  of  dishonor  does  not  operate  as  payment  thereof  on  principal 
note;  Citizens'  State  Bank  v.  Lockwood,  32  N.  D.  389,  156  N.  W.  49,  in 
contract  for  sale  of  bank,  vendor,  agreeing  to  have  all  bills  receivable  in 
bank  past  due  or  payable  on  demand  either  renewed  and  secured  or  paid, 
guarantees  collection  not  payment ;  Peru  Van  Zandt  Implement  Co.  v.  Bur- 
nett, 32  Okl.  311,  122  Pac.  671,  where  pledgee  uses  due  diligence  in  collec- 
tion of  notes  in  his  hands  as  collateral,  he  is  not  liable  for  uncollected 
balance;  Lee  v.  Baldwin,  10  Ga.  213,  holding  the  general  rule  to  be  that 
a  party  receiving  a  note  as  collateral  security  for  a  debt  should  use  ordi- 
nary care  and  diligence  in  collecting  it,  otherwise  he  will  be  liable  for  loss 
occurring;  Murphy  v.  Bartsch^  2  Idaho,  606,  23  Pac.  83,  holding  that  neg- 
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ligence  will  not  be  presumed,  it  must  be  proved  and  that  damage  has  re- 
sulted ;  First  Nat.  Bank  v.  O'Connell,  84  Iowa,  382,  85  Am.  St.  Rep.  316, 
51  N.  W.  163,  holding  n^lect  of  pledgee  to  collect  money  paid  to  county 
auditor  to  redemption  tax  sales  rendered  him  liable  for  the  value  of  the 
certificates  deposited  as  collateral;  Lamberton  v.  Windom,  12  Minn.  243, 
90  Am.  Dec.  805,  holding  a  creditor  who  through  negligence  loses  a  note 
deposited  with  him  as  collateral,  by  the  maker  becoming  insolvent,  is 
-^liable  therefor ;  Franklin  Savings  Inst.  v.  Preetorius,  6  Mo.  App.  473,  hold- 
ing a  pledgee  of  shares  of  stock  as  collateral  may  exercise  his  own  judg- 
ment as  to  selling,  and  is  liable  only  for  negligence;  Whitcher  v.  Dexter, 
61  N.  H.  92,  restating  rule  as  to  a  negotiable  secuiity  taken  as  collateral 
for  an  antecedent  debt;  Roberts  v.  Thompson,  14  Ohio  St.  8,  82  Am.  Dec. 
466,  holding  a  party  receiving  a  note  as  collateral  security  for  an  existing 
debt,  must  use  ordinary  care  and  diligence  ii)  collecting  it;  Bridge  Co.  v. 
Savings  Bank,  46  Ohio  St.  229,  20  N.  E.  ?42,  holding  notes  deposited  as 
collateral  security  are  regarded  as  pledges  whether  delivered  indorsed  or 
not ;  Whitin  v.  Paul,  13  R.  I.  42,  holding  the  estate  of  the  depositary  liable 
for  neglect  to  collect  the  interest  on  the  collateral  as  it  fell  due,  and  to 
•enforce  payment  by  sale ;  Rumsey  v.  Laidley,  34  W.  Va.  728,  12  S.  E.  868, 
holding  the  question  of  negligence  on  part  of  the  agent  was  to  be  deter- 
mined by  the  jury,  or  by  the  court  when  substituted  for  a  jury,  whose 
finding  was  conclusive;  dissenting  opinion  in  Jennison  v.  Parker,  7  Mich. 
364,  majority  distinguishing  the  case. 

Distinguished  in  Jennison  v.  Parker,  7  Mich.  360,  holding  that  when 
notes  are  deposited  as  collateral  security,  not  merely  for  collection,  it  is 
the  duty  of  depositee  ;to  present  same  for  payment  and  take  proper  steps 
to  charge  the  debtor  as  indorser.    • 

Collateral  securities.    Note,  82  Am.  8t.  Bep.  720. 

Effect  of  collateral  or  conditional  holder's  failure  to  make  demand  or 
give  notice  of  dishonor.    Note,  68  L.  R.  A.  489. 

Liability  of  creditor  failing  to  collect  bill  or  note  when  due.    Note, 
4  E.  B.  0.  530. 

2  How.  455-457,  11  L.  Ed.  887,  £X  PARTE  SIBBALI)  ▼.  UNITED  STATES. 
Not  cited. 

2  How.  457-486,  11  L.  Ed.  338,  RHETT  T.  FOE. 

Where  drawer  of  bill  has  no  right  by  reason  of  his  withdrawal  or  intercep- 
tion of  fraud,  or  nonperformance  of  conditions,  to  expect  payment  by  acceptor, 
he  has  no  claim  to  notice  of  nonpayment. 

Approved  in  Schuchardt  v.  Hall,  36  Md.  602,  11  Am.  Eep.  517,  holding 
that  the  right  to  notice  of  dishonor  turned  on  the  fact  whether  the  drawer 
had  a  reasonable  expectation  that  the  bill  would  be  accepted  and  paid; 
Bashford  v.  6haw,  4  Ohio  St.  269,  holding  that  where  the  principal  debtor 
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was  wholly  insolveiit  when  the  note  fell  dae,  notice  of  default  was  nnneces* 
sary. 

Distinguished  in  Orear  ▼.  IfeDonald,  9  Gill,  359,  62  Am.  Dec.  708,  show- 
ing that  the  rule  did  not  apply  when  large  shipments  of  merchandise  had 
been  made  to  meet  subsequent  drafts,  which,  though  accepted^  were  not 
paid  prior  to  the  maturity  of  the  bill  sued  upon. 

Necessity  for  notice  of  dishonor.    Note,  2  Am.  Dec.  619. 

Charge  of  coiirt  should  be  interpreted  with  reference  to  testimony,  which 
is  shown  to  have  preceded  it,  and  also  with  reference  to  reasonable  conclusions 
which  that  testtmony  tended  obviously  to  establish. 

Approved  in  Missouri  etc.  Ry.  Co.  v.  Wilhoit,  160  Fed:  444,  87  C.  C.  A. 
401,  in  action  for  injuries  caused  by  employee's  use  of  defective  handcar 
it  was  error  to  instruct  jury  that  servant  had  right  to  assume  master  had 
provided  safe  appliance  where  there  was  evidence  that  servant  knew  of 
defects;  Presbrey  v.  Thomas,  1  App.  D.  C.  181,  waiver  in  firm  name  of 
notice  of  demand  and  nonpa3rment  by  partner  making  indorsement  will 
bind  copartner  where  note  is  in  hands  of  bona  fide  holder  and  instructions 
making  no  reference  to  alleged  waiver  of  notice  was  error ;  Gray  v.  Belden, 
3  Fla.  115,  holding  it  error  to  instruct  a  jury  that  the  statute  of  usury 
was  inapplicable,  when  the  evidence  in  fact  showed  the  contract  to  be 
usurious  within  the  statute ;  Adams  v.  Foley,  4  Iowa,  53,  holding  that  where 
the  jury  had  sufficient  evidence  of  the  time  of  assignment  of  warehouse 
receipts,  an  instruction  as  to  the  legal  presumption,  though  erroneous,  would 
only  be  error  without  prejudice. 

'  Proper  subjects  of  instructions  and  to  what  extent  judges  may  com* 
ment  upon  evidence.    Note,  72  Am.  Dec.  541. 

Whenever  party  to  bill  or  note  is  entitled  to  notice  of  nonpayment,  due 
diligence  should  be  used  in  giving  it,  and  when  facts  upon  which  due  diligence 
depends  a^  ascertained  and  undisputed,  due  diligence  becomes  question  of  law. 

Approved  in  Watson  v.  Tarpley,  18  How.  519,  16  L.  Ed.  510,  holding  it 
was  not  for  the  jury  to  determine  whether  the  proceedings  as  to  protest 
and  notice  upon  the  dishonor  of  a  bill  were  regular  and  legal;  Bell  v. 
Hagerstown  Bank,  7  Gill,  232,  ruling  that  notice  of  nonacceptance  and 
protest  of  a  foreign  bill  must  be  given  in  due  and  convenient  time,  of  which 
the  court  is  to  judge,  collecting  authorities ;  Minor  v.  Edwards,  12  Mo.  139, 
49  Am.  Dec.  123,  holding  that  what  acts  or  declarations  amount  to  a  waiver 
was  a  question  of  law,  the  existence  of  such  acts  or  declarations  was  for 
the  jury;  Townsend  v.  Lorain  Bank,  2  Ohio  St.  353,  holding  that  the  suffi- 
ciency of  a  written  notice  was  exclusively  for  the  court  to  determine. 

Beasonable  demand  and  notice  as  question  of  law.    Note,  34  Am.  Dec* 
284. 
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Wben  drawer  and  acceptor  of  bill  are  partners,  eltber  generally  or  in  single 
adventure  In  which  hill  makes  a  part,  notice  of  dishonor  need  not  be  given  to 
drawer.    Knowledge  of  one  partner  is  knowledge  of  other. 

Approved  in  Mamerow  v.  National  Lead  Co.,  206  111.  638,  69  N.  E.  608, 
holding  where  defendant  guaranteed  payment  o£  purchases  by  corporation 
in  which  he  was  director,  and  last  item  did  not  mature  until  December  9, 
1897,  and  on  December  17th,  corporation  made  assignment,  evidence  that 
corporation  at  all  times,  between  making  of  guaranty  and  December  17th, 
was  in  possession  of  goods  to  have  satisfied  plaintiff's  claim,  and  that  de- 
fendant had  no  notice  thereof  until  December,  1898,  was  inadmissible; 
Ex  parte  Russell,  in  16  N.  B.  R.  477,  21  Fed.  Gas.  30,  where  a  firm  which 
has  indorsed  a  note  of  one  of  the  partners  becomes  bankrupt  before  matur- 
ity, protest  and  notice  is  not  necessary  for  proof  against  the  joint  assets; 
in  Steel  v.  Davis  Co.,  2  G.  Greene,  471,  holding  in  a  suit  on  a  general  order 
for  money  drawn  by  the  county  commissioners  the  rule  as  to  notice  was 
inapplicable;  in  Fuller  v.  Hooper,  3  Gray,  342,  holding  that  where  a  drawer 
of  a  bill  was  also  one  of  the  drawees,  and  had  knowledge  of  the  drawee's 
default,  no  further  notice  of  nonpayment  was  necessary;  Wilcox  v.  South, 
9  Smedes  &  M.  485,  saying  if  a  bill  be  drawn  by  one  member  of  a  firm,  and 
accepted  by  the  firm,  notice  of  nonpa3rment  need  not  be  given  to  the  drawer. 

Courts  will  never  lay  down  general  or  abstract  proposition,  not  immedi- 
ately connected  with,  and  applicable  to,  facts  of  cause,  nor  one  which  entire 
evidence  would  forbid. 

Cited  in  City  of  Lynchburg  v.  Slaughter,  76  Va.  67,  sustaining  a  refusal 
of  trial  court  to  give  an  instruction  based  on  a  supposed  state  of  facts  of 
which  there  was  no  proof. 

Strict  rule  of  notice  of  dishonor  of  mercantile  bill  does  not  apply  to  note 
given  by  way  of  goaranty,  and  its  omission  does  not  imply  injury  as  matter  of 
course. 

Approved  in  Exchange  Bank  v.  Sutton  Bank,  78  Md.  589,  28  Atl.  564, 
28  L.  B.  A.  177,  holding  that  where  a  bank  on  which  a  check  was  drawn 
was  insolvent  at  the  time,  its  deposit  by  a  customer,  and  on  same  day  made 
an  assignment,  the  drawer  was  not  injured,  nor  was  he  relieved  by  having 
no  notice  of  dishonor;  Beebe  v.  Dudley,  26  N.  H.  254,  59  Am.  Dec.  S48, 
holding  that  insolvency  of  the  party  guaranteed  dispenses  with  necessity 
of  notice. 

Necessity  for  notice  to  guarantor.    Note,  11  Am.  Dec.  70S. 

Necessity  for  notice  of  default  to  bind  guarantor.    Note,  20  L.  B.  A 
263,  264. 

OnArantor  of  promissory  note,  whose  name  does  not  appear  on  the  note, 
is  bound  without  notice,  but  if  he  show  special  damage  by  want  of  notice  of 
demand  and  nonpayment,  he  ia  discharged  to  extent  of  damage  sustained. 
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■  

,    Approved  in  Mamerow  v.  National  Lead  Co.,  206  111.  636,  69  N.  E.  508^ 

holding  where,  at  time  of  default  of  principal  debtor,  he  was  insolvent,  so 
that  creditor  could  not  collect  his  debt,  creditor's  failure  to  give  notice  of 
default  to  continuing  collateral  guarantor  within  reasonable  time,  which 
did  not  result  in  any  loss  to  latter,  does  not  discharge  him  from  liability; 
Westphal  v.  Ludlow,  2  McCrary,  508,  6  Fed.  350,  holding  that  failure  to 
present  and  protest  a  note  taken  as  collateral  se(;urity,  will  not  defeat  a 
recovery  on  the  original  debt,  where  the  amount  of  the  note  was  not  lost 
by  the  negligence  of  the  creditor;  Voltz  v.  Harris,  40  111.  159,  holding  a 
guarantor  of  rent,  under  a  lease,  is  not  entitled  to  notice  of  nonpayment 
by  the  lessee;  Sabin  v.  Harris,  12  Iowa,  91,  in  action  against  guarantor  of 
a  negotiable  promissory  note,  payable  at  a  specified  date,  after  maturity, 
held,  that  a  showing  of  damages  from  want  of  notice  or  diligence,  consti- 
tutes a  defense  pro  tanto;  Simons  v.  Steele,  36  N.  H.  81,  holding,  that  if 
a  guarantor  can  show  he  has  sustained  actual  damage  for  want  of  regular 
notice,  he  will  have  a  defense  pro  tanto,  collecting  authorities;  Burrow  v* 
Zapp,  69  Tex.  476,  6  S.  W.  784,  holding,  if  payment  of  a  note  is  secured 
by  a  vendor's  lien  on  land,  and  the  land  has  not  depreciated  in  value,  delay 
in  suing  to  enforce  collection  cannot  relieve  the  guarantor;  Fear  v.  Dunlap, 

1  G.  Greene,  335,  propoui^ding  five  rules  relating  to  indorsements  in  blank 
on  negotiable  and  non-negotiable  paper. 

2  How.  48&-496,  11  L.  Ed.  849,  ikDAMS  ▼.  B0BEBT8. 

Instruction  to  Jury,  which  puts  legal  issue  proposed  on  it,  upon  single  f  act^ 
and  excludes  all  other  evidence,  and  all  presumptions  which  jury  might  draw 
ftom  other  evidence,  is  error. 

Approved  in  Missouri  etc.  Ry.  Co.  v.  Wilhoit,  160  Fed.  444,  87  C.  C.  A. 
401,  in  action  for  injuries  caused  by  defective  handcar,  instructions  that 
defendant  had  right  to  assume  safety  of  appliance  furnished  by  master 
without  noting  exception  where  defendant  has  knowledge  of  defect  were 
erroneous;  dissenting  opinion  in  May  v.  United  States,  157  Fed.  14,  86 
C.  0.  A.  575,  majority  holding  that  instructions,  given  on  trial  of  defend- 
ant chaiged  with  having  made  false  entry  in  report  with  intent  to  defraud, 
were  not  erroneous;  dissenting  opinion  in  St.  Louis  etc.  Ry.  Co.  v.  Rogers, 
93  Ark.  579,  126  S.  W.  1200,  majority  holding  that  separate  and  discon- 
nected instructions  will  not  be  read  together  so  as  to  modify  each  other 
and  present  harmonious  whole;  Ranney  v.  Barlow,  112  U.  S.  215,  28  L.  Ed. 
665,  5  Sup.  Ct.  108,  holding  a  charge,  the  effect  of  which  was  to  withdraw 
from  the  jury  all  evidence  tending  to  show  antecedent  assent  of  plaintiffs 
to  a  sale  made  by  defendant,  was  error. 

€k>py  of  lost  deed,  execution  of  which  by  grantor  was  not  denied,  and  re- 
ceived as  evidence,  being  over  forty  years  old,  proves  its  execution  by  its 
antiquity. 
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Cited  in  Dodge  v.  Briggs,  27  Fed.  171,  to  a  conveyanee  from  a  eorpora- 
tion  to  the  State  of  Indiana,  holding  that  after  thirty  years  the  law  pre- 
sumed that  everything  was  done  which  ought  to  have  been  done  in  con- 
\  neetion  with  the  deed. 

2  How.  497-659,  11  L.  Ed.  353,  LOUISVILLE  ETC.  B.  R.  GO.  ▼.  LBT80N. 

JurlBdiction  of  Federal  courts  caimot  be  decreed  or  taken  away  on  account 
of  State  having  an  interest  In  suit,  unless  State  is  party  on  record. 

Approved  in  Western  Union  Tel.  Co.  v.  Henderson,  68  Fed.  592,  and 
holding  that  Federal  Circuit  Courts  have  jurisdiction  to  restrain  a  State 
officer  from  committing  tortious  acts  under  alleged  authority  of  an  un- 
constitutional law,  collecting  and  reviewing  authorities;  dissenting  opinion 
in  Louisiana  v.  Jumel,  107  U.  S.  768,  27  L.  Ed.  464,  2  Sup.  Ct.  167,  majority 
holding  that  where  a  State  had  not,  by  legislation,  allowed  herself  to  be 
sued  in  her  own  courts,  no  suit  could  be  brought  there,  or  in  the  Federal 
courts,  by  a  citizen  of  another  State. 

Words  in  Oonstitntion,  and  in  statute,  as  to  suits  between  citizens  of  dif- 
ferent States  are  equivalents,  and  Jurisdiction  coextensive. 

Cited  in  Heriot  v.  Davis,  2  Wood.  &  M.  231,  Fed.  Cas.  6404,  holding,  in 
a  bill  in  equity,  where  the  plaintiff  and  some  of  defendants  were  of  one 
State,  and  other  defendant's  who  were  served  and  appeared  were  of  the 
State  of  suit,  the  Federal  courts  had  jurisdiction;  Stafford  v.  Twitchell, 
33  La.  Ann.  524,  holding  a  suit  in  State  courts  to  set  aside  a  tax  deed, 
where  some  of  defendants  are  citizens  of  another  State,  is  not  removable 
to  Federal  courts  on  ground  of  local  prejudice,  where  there  is  no  separate 
controversy. 

Suit  brought  by  a  citizen  of  one  State  against  a  corporation  in  State  of 
its  locality,  creation  and  business  operations,  is  suit,  as  to  Jurisdiction,  between 
citizens  of  different  States. 

Cited  in  St.  Louis  Nat.  Bank  v.  Allen,  5  Fed.  553,  holding  a  national 
bank  is  to  be  regarded,  for  the  purpose  of  jurisdiction,  as  a  citizen  of  the 
State  in  which  it  is  established  or  located. 

Act  of  February  28,  1839,  is  enlargement  of  Jurisdiction  of  Federal  courts 
as  to  character  of  parties;  but  clause,  exempting  absent  defendants  ftom  Judg- 
ment, is  exception  to  enlargement,  which  must  be  strictly  applied. 

Approved  in  Rundle  v.  Delaware  etc.  Canal  Co.,  14  How.  95,  14  L.  Ed. 
841,  holding  that  in  a  suit  against  a  corporation,  if  all  the  real  defendants 
are  not  within  the  jurisdiction,  because  some  of  the  directors  reside  beyond 
it,  the  act  allows  the  suit  to  proceed;  Sands  v.  Smith,  1  Dill.  298,  1  Abb. 
(U.  S.)  376,  Fed.  Cas.  12,305,  in  action  by  a  citizen  of  another  State  against 
citizen,  and  citizen  of  a  third  State,  who  voluntarily  appeared,  originally 
commenced  in  State  court,  held,  rightfully  removed  into  Federal  court; 
Doremus  v.  Benuet,  4  McLean^  224,  Fed.  Cas.  4001^  holding  that  an  action 
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by  a  citizen  against  a  citizen  of  another  and  one  of  same  State,  the  latter 
of  whom  had  not  been  served  with  process,  nor  had  voluntarily  appeared, 
was  within  jurisdiction  of  Federal  court;  Heriot  v.  Davis,  2  Wood.  &  M. 
232,  Fed.  Cas.  6404,  discussing  change  in  law  made  by  the  statute,  and 
object  of  it;  McCloskey  v.  Cobb,  2  Bond,  21,  Fed.  Cas.  8702,  holding  that 
averment  of  service  on  a  joint  defendant,  citizen  of  another  State,  was  not 
necessary ;  Denniston  v.  Potts,  11  Smedes  &  M.  41,  holding  the  act  of  1839 
merely  permitted  jurisdiction  where  the  nonresident  defendant  chose  to 
submit  to  it. 

Coiporatton  created  by,  and  transacting  business  In,  State,  and  only  suable 
there,  though  it  may  have  members  out  of  State,  is  to  be  deemed  inhabitant 
of  the  State,  capable  of  being  treated  as  citizen  for  all  purposes  of  suing  and 
being  sued,  and  averment  of  facts  of  its  creation,  and  place  of  transacting  Its 
business,  is  sufficient  to  give  Circuit  Courts  jurisdiction. 

Approved  in  Doctor  v.  Harrington,  196  U.  S.  586,  49  L.  Ed.  609,  25  Sup. 
Ct.  355,  presumption  that  stockholders  of  corporations  are  citizens  of  State 
which  created  it  does  not  preclude  them  from  asserting  their  actual  citizen- 
ship to  sustain  Federal  jurisdiction  of  suit  brought  by  them  as  such  stock- 
holders ;  Thomas  v.  Ohio  State  University  Trustees,  195  tJ.  S.  210,  49  L.  Ed. 
164,  25  Sup.  Ct.  24,  allegation  that  defendant,  board  of  trustees,  is  citizen 
of  and  domiciled  in  Ohio,  and  was  created  by  laws  of  that  State  with  power 
to  sue  and  be  sued,  is  insufficient  to  show  body  is  Ohio  corporation;  Great 
Southern  Fire  Proof  Hotel  Co.  v.  Jones,  177  U.  S.  456,  44  L.  Ed.  845.  20 
Sup.  Ct.  693,  holding  limited  partnership,  organized  under  Pennsylvania 
Act,  June  2,  1874,  is  not  a  corporation  within  judiciary  act;  Chicago  etc. 
Ry.  Co.  V.  Stephens,  218  Fed.  539,  134  C.  C.  A.  263,  allegation  that  corpo- 
ration is  citizen  of  certain  State  insufficient  to  establish  diversity  of  citi- 
zenship; Wells  V.  Russellville  Anthracite  Coal  Min.  Co.,  206  Fed.  530,  alle- 
gation that  corporation  is  citizen  of  certain  State  is  insufficient,  but  petition 
for  removal  may  be  amended ;  United  States  v.  Chesapeake  &  D.  Canal  Co., 
206  Fed.  968,  where  Federal  government  buys  stock  in  corporation  it  is 
bound  by  same  rules  as  stockholders  as  to  substantive  rights,  but  State 
statute  of  limitations  will  not  bar  recovery  of  dividends  on  stock;  Wylie 
Permanent  Camping  Co.  v.  Lynch,  195  Fed.  397,  115  C.  C.  A.  288,  corpo- 
ration organized  in  West  Virginia  has  legal  residence  there  and  action  for 
personal  injuries  to  resident  of  Ohio  may  be  brought  in  Federal  court  for 
Ohio  district;  Bogue  v.  Chicago  etc.  R.  Co.,  193  Fed.  734,  railroad  incorpo- 
rated in  other  State  operating  in  Iowa  is  resident  of  Iowa  and  suit  by  non- 
resident injured  in  Iowa  may  be  removed  to  Federal  court  for  that  district ; 
United  States  v.  Milwaukee  Refrigerator  etc.  Co.,  142  Fed.  253,  applying 
rule  in  suit  to  prevent  payment  of  rebates  where  one  corporation  was  organ- 
ized and  is  owned  by  officers  and  stockholders  of  another;  Utah-Nevada 
Co.  V.  De  Lamar,  133  Fed.  117,  66  C.  C.  A.  179,  fact  that  individual  is 
president  of  corporation  creates  no  presumption  that  he  is  citizen  of  same 
State  as  corporation,  for  purpose  of  determining  Federal  court's  jurisdio- 
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tion  in  suit  by  or  against  him;  Winkler  v.  Chicago  etc.  R.  R.  Co.,  108  Fed. 
308,  holding  insufficient  an  averment  in  petition  for  removal  by  corpora- 
tion defendant,  that  it  was  at  time  of  commencement  of  suit  and  still  is 
a  citizen  and  resident  of  another  State;  Southern  Express  Co.  v.  State, 
1  Ga.  App.  703,  58  S.  E.  69,  corporation  can  be  guilty  of  offense  of  fur- 
nishing liquors  to  minor  if  liquor  delivered  to  minor  by  agent;  Hurst  v. 
Southern  Ry.  Co.,  162  N.  C.  372,  78  S.  E.  436,  suit  cannot  be  removed  to 
Federal  court  for  diversity  of  citizenship  where  corporation  of  another 
State  became  corporation  of  this  State  under  mortgage  sale;  Springs  v. 
Soutliem  Ry.,  130  N.  C.  196,  41  S.  E.  104,  holding  petition  for  removal  by 
defendant  corporation  must  aver  that  it  is  a  corporation  created  under 
laws  of  another  State,  and  not  a  citizen  of  State  where  action  is  brought; 
Calvert  v.  Railway  Co.,  64  S.  C.  143,  41  S.  E.  964,  holding  foreign  corpo- 
ration is  nonresident  for  purposes  of  removal,  though  it  has  complied  with 
act  of  March  19,  1896,  providing  that  thereupon  it  becomes  a  domestic  cor- 
poration; Henderson  v.  Maryland  Home  Ins.  Co.,  90  Md.  50,  44  Atl.  1021, 
arguendo ;  Marshall  v.  Baltimore  &  Ohio  R.  Co.,  16  How.  325,  328,  14  L.  Ed. 
958,  968,  reaffirming  rule;  Covington  Drawbridge  Co.  v.  Shepherd,  20  How. 
232,  233,  234,  15  L.  Ed.  898,  899,  applying  rule  where  the  company  was 
sued  as  citizens  of  State  of  Indiana;  Ohio  etc.  R.  Co.  v.  Wheeler,  1  Black, 
296,  17  L.  Ed.  133,  holding  the  law  must  be  regarded  as  settled,  and  that 
a  corporation  claiming  to  have  been  chartered  by  two  States  could  not  sue 
in  the  Federal  courts  a  citizen  of  either  State;  Merchants'  Ins.  Co.  v. 
Ritchie,  5  Wall.  542,  18  L.  Ed.  541,  holding  that  in  consequence  of  the 
repeal  of  the  act  of  1864,  to  provide  internal  revenue,  a  suit  could  not  be 
brought  in  Federal  courts  bym  corporation  against  a  revenue  officer,  citi- 
zens of  same  State;  Cowles  v.  Mercer  County,  7  Wall.  121,  19  L.  Ed.  87,  a 
county  board  of  supervisors  liable  to  suit  in  Federal  court  on  a  county 
obligation;  Germania  Fire  Ins.  Co.  v.  Francis,  11  WjlII.  216,  20  L.  Ed.  79, 
holding  an  averment  that  the  plaintiff  was  a  corporation  of  State  of  New 
York,  was  in  legal  effect  an  averment  of  citizenship  of  that  State;  Balti- 
more &  Ohio  R.  R.  Co.  V.  Harris,  12  Wall.  82,  20  L.  Ed.  858,  holding  that 
no  averment  or  proof  as  to  citizenship  of  the  members  of  a  corporation, 
plaintiff  or  defendant,  will  be  permitted,  the  legal  presumption  is  conclu- 
sive ;  National  Steamship  Co.  v.  Tugman,  106  U.  S.  120,  27  L.  Ed.  88,  1  Sup. 
Ct.  59,  holding  a  corporation  of  a  foreign  State,  is  for  purposes  of  juris- 
diction in  Federal  courts,  to  be  deemed  a  citizen  or  subject  of  such  State; 
Shaw  V.  Quincy  Mining  Co.,  145  U.  S.  451,  36  L.  Ed.  772,  12  Sup.  Ct.  938. 
holding  that  members  of  a  corporate  body  must  be  conclusively  presumed 
to  be  citizens  of  the  State  in  which  the  corporation  is  domiciled;  St.  Louis 
etc.  Railway  v.  James,  161  U.  S.  556,  557,  40  L.  Ed.  806,  807,  16  Sup.  Ct 
625,  holding  that  the  provision  in  Arkansas  statute  that  a  corporation  of 
another  State  on  compliance  with  certain  provisions  should  become  a  cor- 
poration of  Arkansas,  does  not  avail  to  give  Federal  court  jurisdiction  of 
a  suit  against  the  corporation  by  a  citizen  of  the  State  of  its  origin ;  United 
States  V.  Northwestern  Express  Co.,  164  U.  S.  689,  41  L.  Ed.  600,  17  Sup. 
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Ct.  207,  holding  that  a  corporation  chartered  by  a  State  was  a  citizen  of 
the  United  States  nnder  the  act  of  March  3,  1891,  concerning  claims  from 
Indian  depredations;  Barrow  S.  S.  Co.  ▼.  Kane,  170  U.  S.  106,  42  L.  Ed. 
967,  18  Sup.  Ct.  528,  holding  Federal  court  in  a  State  had  jurisdiction  of 
an  action  brought  by  a  citizen  of  another  State  against  a  foreign  corpora- 
tion doing  business  in  first  State  through  its  regularly  appointed  agents, 
for  a  cause  of  action  arising  in  a  foreign  country;  Greeley  v.  Smith,  3 
Story,  78,  Fed.  Cas.  5747,  holding  that  the  State  in  which  the^ corporation 
ia  created  and  established  should  be  averred;  Williams  v.  Missouri  etc.  R. 
Co.,  3  Dill.  272,  Fed.  Cas.  17,728,  holding  defendant  a  citizen  of  State  of 
Kansas,  where  it  was  incorporated,  although  owning  and  operating  part 
of  its  road  in  Missouri,  and  an  action  for  damages  by  a  citizen  of  Missouri 
was  rightly  removed  into  Federal  court;  Terry  v.  Imperial  Fire  Ins.  Co.,  3 
Dill.  409,  411,  Fed.  Cas.  13,838,  holding  a  corporation  under  laws  of  Great 
Britain,  when  sued  in  State  court  is  entitled  to  have  suit  removed  into  Fed- 
eral court ;  Blackburn  v.  Selma,  M.  &  M.  R.  Co.,  2  Flipp.  531,  Fed.  Cas.  1467, 
holding  that  where  parties  act  as  a  corporation  of  Tennessee,  and  claiming 
to  be  such,  deal  as  such,  they  are  estopped  from  denying  that  the  corpora- 
tion is  of  Tennessee,  when  sued  in  the  Federal  courts  of  that  State ;  Hatch 
V.  Chicago  etc.  R.  Co.,  6  Blatchf.  112,  Fed.  Cas.  6204,  collecting  authori- 
ties, holding  that  a  corporation  created  by  a  State  other  than  that  where 
it  is  sued,  does  not  lose  its  right  of  removing  the  suit  into  Federal  court 
by  reason  of  its  having  an  ofiice  and  transacting  material  branches  of  its 
business  in  the  State  of  suit ;  Manufacturers'  Nat.  Bank  v.  Baack,  8  Blatchf. 
144,  2  Abb.  (U.  S.)  240,  Fed.  Cas.  9052,  holding  that  members  of  a  corpo- 
ration created  by  the  United  States,  and  located  in  a  particular  State,  are 
presumed  citizens  of  the  State  of  location;  Ketchum  v.  Farmers'  Loan  etc. 
Co.,  4  McLean,  2,  Fed.  Cas.  7736,  holding  that  though  citizenship  of  stock- 
holders of  a  bank  need  not  be  averred,  it  is  necessary  to  state  where  bank 
is  located  as  the  place  of  its  business;  Culbertson  v.  Wabash  Navigation 
Co.,  4  McLean,  545,  Fed.  Cas.  3464,  saying  a  corporation  organized  under 
laws  of  two  States  is  to  be  presumed  a  citizen  of  the  State  first  granting 
the  charter,  and  where  the  corporation  business  was  chiefiy  carried  on.; 
Heckscher  v.  Birney,  3  Wood.  &  M.  336,  Fed.  Cas.  6316,  sustaining  juris- 
diction in  action  on  note  by  the  president  of  a  corporation  of  another  State, 
some  of  the  stockholders  being  of  same  State  with  defendants;  Insurance 
Co.  ▼.  The  C.  D.  Jr.,  1  Woods,  74  Fed.  Cas.  7051,  holding  a  corporation 
might  maintain  suit  in  either  the  State  or  Federal  courts,  outside  the  limits 
of  the  State  of  incorporation;  Knott  v.  Southern  Life  Ins.  Co.,  2  Woods, 
481,  Fed.  Cas.  7894,  holding  no  averment  of  proof  as  to  citizenship  of  mem- 
bers of  a  foreign  corporation  would  be  permitted;  Liverpool  etc.  Nav.  Co. 
V.  Agar,  4  Woods,  203,  14  Fed.  616,  applying  same  rule  to  a  commercial 
partnership  under  Louisiana  law  in  a  suit  by  an  alien,  against  a  Louisiana 
partnership,  one  of  whose  partners  was  also  an  alien,  on  an  obligation 
originating  in  Louisiana;  Missouri  etc.  B.  Co.  v.  Texas  etc.  B.  Co.,  4  Woods, 
365,  10  Fed.  500^  holding  a  State  law  recognizing  a-  foreign  corporation, 
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and  conferring  on  it  same  rights  and  powers  as  under  its  own  charter,  does 
not  create  a  new  corporate  body,  nor  make  it  a  citizen  of  State,  see  note 
distinguishing  case  of  Uphoff  v.  Chicago  etc.  R.  Co.,  infra;  McCabe  v.  Illi- 
nois Cent.  R.  Co.,  4  McCrary,  497,  13  Fed.  831,  holding  that  a  foreign  cor- 
poration doing  business  in  a  State,  under  conditions  that  it  can  sue  and  be 
sued  there,  is  not  a  "nonresident,"  so  as  to  prevent  its  pleading  the  State 
statute  of  limitations  in  an  action  against  it  for  personal  injuries;  Paeifie 
R.  Co,  V.  Missouri  Pacific  R.  Co.,  5  McCrary,  375,  23  Fed.  566,  holding  that 
a  corporation,  organized  ^  one  State,  but  carrying  on  its  business  in  an- 
other, is  a  citizen  of  State  of  origin,  and  a  consolidated  corporation  is 
deemed  a  citizen  of  each  of  the  several  States  of  the  incorporated  com- 
panies; Goodyear  v.  Blake,  10  Fed.  Cas.  646,  holding  that  by  pleading  to 
the  merits  defendant  admits  the  capacity  of  the  corporation  plaintiff  to 
sue;  SchoUenberger  v.  Forty-five  Foreign  Ins.  Co.,  21  Fed.  Cas.  725,  hold- 
ing that  a  foreign  corporation,  for  the  purpose  of  service  of  original 
process,  is  presumed  to  be  a  citizen  of  the  State  of  incorporation ;  Uphoff 
V.  Chicago,  St.  Louis  &  H.  O.  R.  Co.,  6  Fed.  548,  holding  that  the  adoption 
by  a  State  of  a  foreign  corporation  entailed  the  presumption  that  all  the 
incorporators  were  citizens  of  the  adopting  State,  and  a  suit  against  it  by 
^a  citizen  of  same  State  cannot  be  removed  to  Federal  court;  Connor  v. 
Vicksburg  &  M.  R.  Co.,  36  Fed.  274,  1  L.  R.  A.  888,  holding  that  in  deter- 
mining jurisdiction  of  Federal  courts  under  act  of  March  3,  1887,  a  cor- 
poration created  by  State  of  Mississippi  could  not  be  considered  an  inhab- 
itant of  Missouri,  although  having  an  office  and  agent  there;  Zambrino  v. 
Galveston  etc.  R.  Co.,  38  Fed.  451,  453,  455,  holding  suit  may  be  brought 
in  western  district  of  Texas  by  a  citizen  of  Mexico  against  a  Texas  railroad 
corporation  whose  principal  office  is  in  the  eastern  district,  but  whose 
line  extends  into  the  western  district,  where  it  has  agents;  Purcell  v.  Brit- 
ish Land  &  Mortgage  Co.,  42  Fed.  466,*  467,  holding  that  a  foreign  cor- 
poration does  not  become  a  resident  of  a  State  of  the  United  States  by 
doing  business  and  having  an  office  there;  Myers  v.  Murray,  43  Fed.  697, 
11  L.  R.  A.  218,  holding  that  an  averment  that  a  corporation  was  created 
under  the  laws  of  a  certain  State,  precludes  the  idea  that  it  may  have  become 
a  resident  of  another;  United  States  v.  Southern  Pac.  R.  Co.,  49  Fed.  302, 
holding  that  statutory  provision  requiring  suits  to  be  brought  in  district 
of  residence  of  plaintiff  or  defendant,  does  not  apply  to  suits  by  the  United 
States,  which  must  be  brought  in  district  of  which  defendant  is  an  inhab- 
itant; East  Tennessee  etc.  R.  Co.  v.  Atlanta  etc.  R.  Co.,  49  Fed.  612,  15 
L.  B.  A.  Ill,  holding  that  under  Revised  Statutes,  section  739,  a  railroad 
company  is  an  inhabitant  of  any  district  in  which  it  operates  its  road 
through  authorized  agents;  Lonergan  v.  Illinois  Cent.  R.  Co.,  55  Fed.  551, 
holding  that  an  averment  that  a  corporation  is  a  citizen  of  a  given  State, 
is  not  sufficient,  the  averment  must  be  that  it  was  created  under  the  laws 
of  the  State  named;  American  Sugar  Co.  v.  Johnson,  60  Fed.  509,  13 
U.  S.  App.  681,  holding  an  averment  that -defendant  is  a  corporation  domi- 
ciled and  doing  business  in  the  city  of  New  Orleans^  and  a  citizen  of 
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New  Jersey,  is  insuffieient  to  support  Federal  jurisdiction;  City  of  Ysleta 
y.  Canda,  67  Fed.  7,  and  City  of  New  Orleans  v.  Shepherd,  10  La.  Ann. 
269,  holding  a  municipal  corporation  is  a  citizen  of  the  State  creating  it^ 
for  the  purposes  of  removal  of  causes  to  Federal  courts;  Hollingsworth 
T.  Southern  R.  Co.,  86  Fed.  356,  holding  that  State  law  adopting  foreign 
corporations,  and  making  them  for  many  purposes  domestic,  did  not  affect 
the  jurisdiction  of  the  Federal  courts  over  such  corporations;  Taylor  v. 
Illinois  Cent.  R.  Co.,  89  Fed.  120,  holding  that  a  corporation  of  Illinois 
sued  in  Kentucky,  has  the  right  to  remove  into  the  Federal  court  because 
its  original  corporations  are  conclusively  presumed  to  be  citizens  of  Illinois, 
notwithstanding  statute  of  Kentucky,  making  the  corporation  a  citizen  of 
that  State ;  Mal'tz  v.  Amer.  Exp.  Co.,  1  Flipp.  612,  Fed.  Cas.  9002,  holding 
joint  stock  association  within  the  rule ;  Western  Union  Tel.  Co.  v.  Pleasants, 
46  Ala.  645,  holdii^  a  foreign  corporation,  doing  business  in  State  through 
a  managing  agent,  may  be  sued  in  State  courts  by  summons  and  complaint 
served  on  such  agent,  upon  a  cause  of  action  which  accrued  in  the  State; 
Clarke  v.  Bank  of  Mississippi,  10  Ark.  520,  62  Am.  Dec.  250,  holding  that 
a  corporation  of  another  State  is  not  "a  person  beyond  the  limits  of  the 
State,"  within  the  statute  of  limitations;  Jenkins  v.  California  Stage  Co., 
22  Cal.  538,  holding  the  principal  place  of  business  of  a  corporation  is 
its  residence  as  determining  place  of  trial;  South  Carolina  R.  Co.  v.  Mc- 
Donald, 5  Ga.  535,  holding  that  property  of  a  foreign  corporation  within 
the  limits  of  the  State  is  subject  to  attachment  laws  of  Georgia;  Home 
Ins.  Co.  v.  City-  Council  of  Augusta,  50  Ga.  541,  holding  a  foreign  cor- 
poration, having  an  agency  and  regular  agent  in  a  city,  is  liable  to  a 
municipal  tax  on  occupations  and  business;  Western  Union  Tel.  Co.  v. 
Dickinson,  40  Ind.  445,  holding  that  a  suit  for  damages  for  delay  in  deliv- 
ering a  dispatch,  by  a  citizen  against  a  foreign  corporation,  should  be 
removed  into  Federal  court ;  Elston  v.  Piggott,  94  Ind.  23,  holding  that  the 
title  of  a  foreign  corporation  to  land  purchased  under  a  decree  of  fore- 
closure in  Federal  court,  at  suit  of  the  corporation,  cannot  be  affected 
by  State  legislation  undertaking  to  forfeit  property  of  corporations  suing 
in  Federal  courts ;  Treadway  v.  Chicago  etc.  R.  Co.,  21  Iowa,  358,  collecting 
authorities,  holding  a  suit  in  Iowa  State  court  against  a  corporation  of 
Illinois,  doing  business  in  Iowa,  was  removable  into  Federal  court;  Tun- 
stall  v.  Parish  of  Madison,  30  La.  Ann.  (pt.  I)  475,  holding  that  a  parish 
is  a  corporation  of  the  State  for  the  purposes  of  Federal  jurisdiction; 
The  Germania  v.  State,  7  Md.  6,  holding  that  a  club  was,  as  a  corporation, 
deemed  a  person  liable  to  tax  for  keeping  a  billiard-table;  Adams  Express 
Co.  V.  Trego,  35  Md.  62,  holding  that  a  petition  to  remove  a  cause  in 
which  the  express  company  proved  they  were  a  New  York  corporation, 
was  properly  refused  for  failing  to  aver  that  the  plaintiff  was  a  citizen 
of  Maryland;  Producers'  Bank  v.  Farnam,  5  Allen,  13,  holding,  in  action 
by  corporation  of  another  State  against  maker  and  indorser  of  a  note, 
that  it  was,  for  the  purposes  of  suit,  to  be  considered  as  a  citizen  of  that 
State;  Morton  v.  Mutual  Ins.  Co.^  105  Mass.  147,  7  Am.  Bep.  506,  holding 
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a  foreign  corporation,  having  an  agent  in  State  on  whom  it  has  stipulated 
process  may  he  served,  is  not  therehy  precluded  from  removing  suit  on  a 
policy  into  Federal  court;  Boston  Investment  Co.  v.  Boston,  158  Mass. 
463,  33  N.  E.  581,  holding  a  corporation  of  another  State,  having  an  office 
and  doing  business  in  State,  cannot  be  taxed  on  money  deposited  in  bank 
in  State  as  an  inhabitant  of  State;  Bank  of  United  States  v.  State,  12 
Smedes  &  M.  459,  holding  a  bank,  incorporated  by  another  State,  liable 
to  State  tax  on  loans  "by  individuals";  St.  Louis  v.  Wi^ns  Ferry  Co., 
40  Mo.  586,  holding  that  property  in  State  of  a  foreign  corporation  is 
subject  to  taxation;  Educational  Society  v.  Vamey,  54  N.  H.  379,  holding 
a  foreign  corporation  may  contract  and  sue  in  its  corporate  name  in  State, 
and  a  description  in  writ  as  existing  under  and  by  virtue  of  the  laws  of, 
etc.,  is  sufficient;  Home  v.  Boston  &  Maine  R.  R.,  62  N.  H.  455,  holding 
that  a  railroad  corporation,  owning  and  operating  a  line  in  three  States, 
and  having  its  chartered  powers  from  each  State,  but  its  original  charter 
from  one,  is  considered  a  citizen  of  that  State  only;  Tatem  v.  Wright,  23 
N.  J.  L.  443,  445,  sustaining  a  tax  on  agents  of  foreign  corporations  doing 
business  in  State,  as  within  the  Constitution;  Thorn  y.  Central  R.  R.  Co., 
26  N.  J.  L.  123,  holding  in  a  suit  against  a  railroad  corporation  the  venue 
should  be  laid  in  the  county  where  the  principal  office  is  located;  Stevens 
V.  Phoenix  Ins.  Co.,  41  N.  Y.  153,  holding  a  corporation  does  not  lose 
its  citizenship  by  appointing  an  attorney  in  another  State  to  accept  service 
of  process,  and  doing  business  there;  Cooke  v.  State  Nat.  Bank,  52  N.  T. 
110,  11  Am.  Bep.  676,  holding  a  national  bank  is  a  citizen  of  the  State 
where  by  law  it  is  located,  reviewing  authorities;  Shelby  v.  Hoifman,  7 
Ohio  St.  453,  holding  that,  for  purposes  of  removal  of  a  cause  from  State 
court,  a  company,  incorporated  by  and  doing  business  in  another  State, 
is  to  be  regarded  as  a  citizen  of  such  State;  Road  in  Lancaster  City,  68 
Pa.  St.  399,  holding  that  notice  of  a  road  view  must  be  given  to  a  railroad 
company,  as  the  owner  of  improved  property;  Stafford  v.  American  Mills 
Co.,  13  R.  I.  311,  holding  State  Supreme  Court  has  no  power  to  appoint 
a  receiver  of  a  foreign  corporation  doing  business  in  Rhode  Island,  the 
jurisdiction  only  extending  to  residents;  Cromwell  v.  Charleston  Ins.  A 
Trust  Co.,  2  Rich.  516,  holding  a  corporation  has  its  place  of  legal  residence 
where  its  corporate  business  is  done;  Sherman  v.  Buffalo,  Bayou  etc.  R.  R. 
Co.,  21  Tex.  357,  holding  the  absence  beyond  State  of  the  officers  of  a 
State-created  corporation  is  not  the  absence  of  the  corporation  within  the 
statute  of  limitations ;  Texas  etc.  Ry.  Co.  v.  Mangum,  68  Tex.  346,  4  S.  W. 
618,  holding,  under  State  law  as  to  venue,  when  suit  is  against  several 
defendants,  when  the  ptea  did  not  negative  the  fact  that  the  public  office 
of  the  railway  company,  was  in  the  c6unty,  that  would  be  presumed  to 
be  its  residence;  Crookston  v.  Centennial  Eureka  Mining  Co.,  13  Utah, 
121,  44  Pac.  714,  holding  that  a  corporation  having  its  principal  office  in 
Salt  Lake  City,  and  carrying  on -its  general  business  there,  is  a  resident 
of  that  city  for  venue;  Rathbone  Oil  Tract  Co.  v.  Ranch,  5  W.  Va.  82, 
holding  an  averment  that  a  corporation  defendant  was  formed  under  laws 
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of  a  foreign  State,  is  equivalent  to  an  averment  of  citizenship;  Hall  v. 
Bank  of  Va.,  14  W.  Va.  620,  holding  that  the  hank,  being  a  corporation 
located  in  city  of  Richmond,  never  having  kad  authority  to  establish  a 
branch  in  State,  was  a  nonresident  corporation;  Farmers  &  Millers'  Bank 
▼.  Sawyer,  7  Wis.  385,  a  demurrer  is  not  frivolous  which  denies  the  right 
of  a  foreign  corporation  to  sue  in  State  courts  without  averring  its  due 
creation  by  the  State  from  which  its  corporate  powers  are  derived;  dis* 
senting  opinion  in  Bundle  v.  Delaware  etc.  Canal  Co.,  14  How.  100,  14 
L.  £d.  848,  arguendo,  that  the  rule  repealed  the  c6nstitutional  restriction 
of  jurisdiction  to  controversies  ]i)etween  citizens  of  different  States,  and 
that  a  corporation  could  not  be  a  citizen;  dissenting  opinion  in  Northern 
Indiana  R.  Co.  v.  Michigan  Central  R.  Co.,  15  How.  248,  249,  14  L.  Ed.  681, 
682,  to  point  that  principal  case  had  not  decided  that  a  corporation  was  a 
citizen/ but  that  fugitive  stockholders  need  not  be  made  parties  to  the 
record;  dissent;ing  opinion  in  Marshall  v.  Baltimore  &  0.  R.  Co.,  16  How. 
340,  343,  344,  349,  352,  14  L.  Ed.  964,  966,  968,  969,  to  point  that  cor- 
porations could  not  be  for  purposes  of  suit  citizens  within  the  meaning 
of  the  Federal  Constitution;  dissenting  opinion  in  Philadelphia  etc.  R.  Co. 
▼.  Quigley,  21  How.  216,  16  L.  Ed.  77,  to  point  that  a  corporation  could 
not  be  sued  as  a  citizen,  majority  holding  the  question  was  not  settled; 
dissenting  opinion  in  Baltimore  etc.  R.  Co.  v.  Baugh,  149  U.  S.  400,  37 
If.  Ed.  786,  13  Sup.  Ct.  927,  to  point  that  a  damage  case  removed  into  Fed- 
eral courts  on  ground  of  citizenship,  should  be  governed  by  law  of  State 
of  origin  as  to  negligence;  dissenting  opinion  in  Galveston  etc.  R.  Co.  v. 
Gonzales,  151  U.  S.  516,  88  L.  Ed.  255,  14  Sup.  Ct.  408,  majority  holding 
that  a  railroad  company  was  an  inhabitant  of  the  Federal  district  in 
which  it  had  its  headquarters  and  principal  place  of  business;  dissenting 
opinion  in  Lehigh  Mining  etc.  Co.  v.  Kelly,  160  U.  S.  346,  40  L.  Ed.  451, 
16  Sup.  Ct.  314,  majority  holding  that  a  fictitious  incorporation  by  citizens 
of  another  State  for  the  purpose  of  enabling  suit  by  a  corporation  of  same 
State  to  be  brought  in  Federal  courts  was  a  fraud  on  the  court  and  gave 
no  jurisdiction;  dissenting  opinion  in  Baliimore  etc.  R.  Co.  v.  Cary,  28 
Ohio  St.  218,  majority  holding  that  a  foreign  railroad  corporation  does 
not  by  leasing,  possessing  and  operating  in  a  State  become  a  corporation 
or  citizen  of  that  State;  Case  of  the  Sewing  Machine  Companies,  18  Wall. 
574,  21  L.  Ed.  918,  holding  a  suit  by  a  corporation  against  other  corpora- 
tions, one  of  which  was  of  same  State,  is  not  removable  into  Federal  courts ; 
Camblos  v.  Philadelphia  etc.  R.  Co.,  4  Fed.  Cas.  1115,  and  Dinsmore  v. 
Philadelphia  etc.  R.  Co.,  7  Fed.  Cas.  728,  arguendo;  State  v.  Milwaukee 
etc.  R.  Co.,  46  Wis.  594,  597,  as  to  the  locality,  residence  or  citizenship  of 
a  corporation,  reviewing  authorities,  holding  a  corporation  charter  may 
be  forfeited  for  maintaining  its  principal  office  outside  the  State  of  incor- 
poration. 

Distinguished  in  Empire  Rice  Mill  Co.  v.  K.  &  E.  Neumond,  199  Fed. 
802,  members  of  partnership  not  presumed  to  be  citizens  of  State  of  domi- 
in— 67 
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c}\e  and  to  establish  Federal  jurisdiction  proof  must  be  made  of  diversity 
of  citizenship  of  members;  Hanchett  v.  Blair,  100  Fed.  822,  holding  that 
there  is  no  presumption  individual  suing  corporation  is  citizen  of  same 
State  because  he  is  stockholder;  dissenting  opinion  in  Calvert  v.  Southern 
Ry.  Co.,  64  S.  C.  158,  41  S.  E.  969,  majority  holding  foreign  corporation  is 
nonresident  for  purpose  of  removal,  though  it  has  complied  vith  statute 
providing  that  upon  compliance  therewith  it  becomes  domestic;  Paul  v. 
Virginia,  8  Wall.  178,  19  L.  Ed.  859,  holding  that  no  case  had  decided  that 
a  corporation  could  be  considered  a  citizen,  to  the  extent  of  being  entitled 
to  all  the  privileges  and  immunities  of  citizens  of  the  several  States,  and 
sustaining  a  State  law  imposing  a  license  tax  on  a  foreign  insurance  com- 
pany doing  business  in  State;  Blake  v.  McClung,  172  U.  S.  259,  48  L.  Ed. 
439, 19 'Sup.  Ct.  173,  affirming  the  rule  for  the  purposes  of  suit,  but  holdine: 
that  a  corporation  is  not  a  citizen  wichin  the  meaning  of  the  constitutional 
provision  that  the  citizen  ;of  each  State  shall  be  entitled  to  all  the  privi- 
leges and  immunities  of  citizens  in  the  several  States;  Cal.  S.  R.  Co.  v. 
Southern  Pacific  R.  R.  Co.,  65  Cal.  394,  4  Pac.  345,  holding  the  rule  was 
confined  to  competency  of  a  corporation  under  Federal  Constitution  and 
laws  to  be  sued  in  Federal  courts,  and  had  no  reference  to  its  residence 
in  a  county;  State  v.  Curtis,'  3^  Conn.  380,  95  Am.  Dec.  265,  holding  that 
ah  information  will  not  lie  in  State  court  to  tiy  the  right  to  the  office  of 
a  director  of  a  national  bank ;  Ducat  v.  Chicago^  4&  111.  175, 177,  95  Am.  Dec 
531,  532,  holding  that  corporations  were  not  citizens,  within  the  meaning 
of  the  clause  in  the  Constitution  as  to  equality  of  rights  of  citizens  of  each 
State;  Commonwealth  v.  Milton,  12  B.  Mon.  227,  54  Am.  Dec.  535,  holding 
the  ruling  was  limited  to  deciding  that  corporations  were  to  be  r^arded 
as  citizens  for  purposes  of  suit  in  Federal  courts,  not  as  citizens  for  other 
purposes;  Phoenix  Ins.  Co.  v.  Commonwealth,  5  Bush,  73,  96  Am.  Dec.  833, 
holding  that  foreign  corporations  doing  business  in  State  were  not  citizens 
for  purposes  of  equal  privileges,  and  that  a  statute  imposing  a  tax  on  all 
premiums  received  within  the  State  was  constitutional;  Assurance  Assn.  v. 
Cole,  26  N.  J.  L.  368,  holding  that  decisions  of  Supreme  Court  of  United 
States  upon  the  citizenship  of  a  corporation  did  not  bind  State  courts  in 
construing  State  law. 

Criticised  and  denied  in  Davis  v.  Central  R.  R.  and  Banking  Co.,  17  Ga. 
327,  328,  holding  it  was  no  authority  for  the  proposition  that  the  place  of 
residence  of  a  railroad  corporation  was  where  it  kept  its  principal  office. 

Citizenship  or  residence  of  a  corporation  for  purposes  of  suit.    Note, 

33  Am.  Dec.  401. 
Protection  of  corporations  from  special  and  hostile  l^slation.    Note, 

62  Am.  St.  Bep.  167. 
When  action  against  officers  deemed  against  State.    Note,  44  L.  B.  A 

(N.  S.)  226. 

Miscellaneous.  Cited  in  Murray  v.  Farrell,  2  Alaska,  363,  where  defend- 
ant became  indebted  in  Montana  and  before  debt  barred  in  that  State  he 
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removed  to  Alaska,  in  suit  in  latter  place,  Alaska  statute  of  limitation 
governs;  Ober  v.  Gallagher,  93  U.  S.  205,  28  L.  E(L  831,  as  to  the  object 
of  the  act  of  February  28,  1839;  Wiggins  v.  Railway  Co.,  1  Hask.  129, 
Fed.  Cas.  17,626,  discussing  cases  of  Strawbridge  v.  Curtis  and  Bank  v. 
Devcanx  as  overruled  by  principal  case;  Hunter  v.  Town  of  Marlboro,  2 
Wood.  &  M.  176,  Fed.  Cas.  6908,  citing  from  argument  in  principal  case 
as  to  difference  between  official  and-  private  members  of  a  corporation ; 
Dorian  v.  City  of  Shreveport,  28  Fed.  290,  erroneously,  reference  is  to 
argument ;  City  Bank  v.  Houston,  2  La.  Ann.  125,  as  an  example  of  a  case 
overruling  previous  cases;  Anderson  v.  Creditors,  33  La.  Ann.  1161,  to 
point  of  construction  of  contracts;  Nevitt  v.  Bank  of  Port  Gibson,  6 
Smedes  &  M.  530,  discussing  effect  of  proceeding  against  incorporated 
bankfi  for  violation  of  charter  under  act  of  1843;  Cooke  v.  State  Nat. 
Bank,  52  N.  Y.  113,  11  Am.  Rep.  678,  as  authority  for  general  rule  that 
improper,  formal,  or  unnecessary  parties  need  not  join  in  an  application 
for  removal  of  a  cause. 

2  How.  560-581,  11  L.  Ed.  378,  BUBWELL  v.  OAWOOD. 

Surviving  partner  is  liable  at  law  only  for  partnership  debts.  He  is  prop- 
erly joined  as  a  defendant  in  a  suit  in  equity  against  the  representatives  of  a 
deceased  partner,  as  being  interested  to  contest  the  demands  of  all  Joint 
creditors. 

Cited  in  Vose  v.  Philbrook,  3  Story,  346,  Fed.  Cas#JL7,010,  holding  that 
where  the  other  partners  were  out  of  the  jurisdiction,  a  court  of  equity 
might  in  its  discretion  dispense  with  their  being  made  parties;  Fillyau  v. 
Laverty,  3  Fla.  100,  holding  that  surviving  partner  should  be  joined  as 
defendant  in  a  bill  by  a  partnership  creditor  against  representatives  of  a 
deceased  partner. 

By  general  rule  of  law,  every  partnership  is  dissolved  by  the  death  of  one 
of  the  partners. 

Approved  in  First  National  Bank  v.  Guarantee  Title  etc.  Co.,  178  Fed. 
193,  101  C.  C.  A.  507,  partnership  terminates  upon  death  of  one  member, 
in  absence  of  partnership  agreement  or  provision  in  will  of  deceased,  and 
surviving  partner  cannot  continue  business  and  bind  estate  of  deceased  by 
new  contracts;  Filley  v.  Phelps,  18  Conn.  301,  holding  that  on  death  of  a 
partner  all  the  property  by  law  vested  in  the  survivors. 

Power  of  court  of  equity  to  appoint  person  to  continue  partnership 
for  benefit  of  infant  heirs.    Note,  56  Am.  Dec.  517. 

General  assets  of  testator  are  not  liable  in  hands  of  his  executor  for  pay- 
ment of  debt  of  business  in  which  deceased  was  partner,  contracted  after  his 
death. 

Approved  in  Mercantile  Co.  v.  Aultman,  Miller  etc.  Co.,  9  N.  D.  526,  84 
N.  W.  378,  holding  where  embarrassed  merchant  executed  trust  providing 
that  beneficiaries  should  get  net  proceeds  after  payment  of  trust  expenses> 
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beneficiaries  who  had  been  paid  dividends  must  refund  for  payment  of  trust 
ezponses  upon  exhaustion  of  estate;  Filley  v.  Phelps^  18  Conn.  304,  hold- 
ing^ in  a  bill  for  winding  up  a  partnership,  that  the  substitution  of  an 
administrator  of  a  deceased  partner  would  not  affect  subsequent  partner- 
ship creditors,  for  in  neither  case  would  the  heirs  be  liable  for  their  debts. 

Partners  may  by  agreement  provide  for  continuance  of  partnersbip  after 
-ileatli,  but  in  such  ca^e  continuance  is  by  act  of  parties  and  not  by  mere  opera- 
tion of  law. 

Approved  in  Mills  v.  Smith,  193  Mass.  18,  6  L.  R.  A.  (N.  S.)  865,  78 
N.  E.  768,  contract,  whereby  plaintiff  agrees  to  sell  lands  of  defendant's 
testator  and  which  was  to  be  binding  upon  executors,  is  not  invalid  as 
interfering  with  settlement  of  estate;  Rand  v.  Wright,  141  Ind.  234,  39 
N.  E.  450,  holding  that  under  a  proviso  in  partnership  contract  for  con- 
tinuance  of  interest  of  a  deceased  partner,  only  the  capital  stock  of  the 
deceased  was  controlled,  and  not  his  general  estate;  Shaw,  Appellant,  81 
Me.  228,  229,  16  Atl.  667,  668,  holding  an  agreement  in  articles  of  partner- 
ship for  its  continuance,  after  death  of  a  partner,  for  the  purpose  of  clos- 
ing the  business,  gave  the  survivors  power  to  manage  the  property  interest 
of  the  deceased,  and  to  charge  it  with  debts  subsequently  contracted ;  Stan- 
wood  V.  Owen,  14  Gray,  199,  holding  that  a  debt  contracted  by  a  surviving 
partner,  within  the  period  provided  by  the  articles  for  carrying  on  the 
business  for  mutual  benefit  after  decease  of  a  partner,  should  not  be 
allowed  against  the  insolvent  estate  of  deceased,  with  one  who  had  notice 
of  the  death;  Adams  v.  Albert,  155  N.  Y.  365,  63  Am.  St.  Rep.  681,  49 
N.  E.  932,  holding  that  when  a  retiring  partner  allows  his  interest  to  be 
continued  in  the  business  of  a  new  firm  it  becomes  liable  for  the  debts  sub- 
sequently incurred  as  well  as  prior  debts;  Laughlin  v.  Lorenz,  48  Pa.  St. 
283,  86  Am:  Dec.  597,  holding  that  a  covenant  to  continue  a  partnership 
for  a  reasonable  period  after  death,  is  binding  on  the  estate  of  a  deceased 
partner,  if  assented  to  and  carried  out  by  the  personal  representatives; 
Alexander  v.  Lewis,  47  Tex.  485,  holding  that  parties  dealing  with  the 
partnership  would  be  chargeable  with  notice  of  the  death,  and  terms  of 
the  agreement  for  continuance,  as  affecting  the  estate  of  the  deceased. 

Testator,  directing  continuance  of  paitnerstalp,  may  bind  bis  general  assets 
for  all  debts  of  partnership  contracted  after  liis  death,  or  limit  bia  responsi- 
bility. In  latter  case  creditors  cannot  resort  to*  general  assets,  although  ex- 
ecutor or  person  carrying  on  trade  may  be  personally  liable  for  all  debts 
contracted. 

Approved  in  Lincoln  v.  Orthwein,  120  Fed.  884,  holding  contract  with 
partnership  to  do  work  for  certain  term  is  not  terminated  by  partners 
-death  within  period  where  he  leaves  will  ordering  continuance  of  partner- 
ship ;  Packard  v.  Kingman,  109  Mich.  506,  67  N.  W.  555,  holding  that  a 
testamentary  direction,  creating  a  trust  for  five  years,  that  his  estate  might  , 
be  kept  together  until  his  various  business  interests  could  be  closed  up 
advantageously  to  his  estate,  subjected  all  of  testator's  property  to  ths 
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purpose  of  continuing  the  business;  The  Exchange  Bank  v.  Tracy,  77  Mo.' 
600,  holding  a  surviving  partner  cannot  bind  the  estate  of  deceased  part- 
ner by  new  contracts,  unless  expressly  authorized  by  will  or  contract; 
Wild  V.  Davenport,  48  N.  J.  L.  137,  67  Am.  Bep.  667.  7  Atl.  299,  holding  that 
if  an  executor  has,  in  compliance  with  testator's  directions,  made  himself 
liable  for  business  obligations,  he  is  entitled  to  indemnity  to  the  extent 
of  the  fund  which  testator  had  in  the  business  but  no  further;  Laible  v. 
Ferry,  32  N.  J.  Eq.  796,  holding  that  the  amount  of  the  testator's  estate 
which  ought  to  be  considered  as  embarked  in  the  business,  must  be  deter- 
mined by  a  correct  construction  of  the  will;  Willis  v.  Sharp,  113  N.  Y. 
590,  4  L.  B.  A.  494,  21  N.  E.  706,  holding  that  strict  observance  of  the  ex- 
ecutor's authority  will  protect  him  from  responsibility  in  case  of  loss,  and 
entitle  him  to  indemnity  out  of  estate  for  liabilities  lawfully  incurred; 
Eisenstadt  Jewelry  Co.  v.  Mississippi  Valley  Trust  Co.,  72  Mo.  App.  521, 
where  a  testator  had  appointed  a  trustee  to  continue  his  business,  held, 
that  debts  incurred  by  him  in  so  doing  were  a  proper  charge  against  a 
cash  balance  in  the  executor's  hands. 

Business  of  partnership  carried  on  after  death  of  partner,  according 
to  provisions  in  partnership  articles  or  deceased  partner's  will  or 
by  arrangement  with  heirs  or  representative,  as  creation  of  new 
partnership  or  continuance  of  old  one.    Note,  Ann.  Gas.  1913B,  934. 

If  partner  by  bis  will -provides  for  continuance  of  partnersliip  after  his 
death,  third  persons,  having  notice  of  death,  are  bound  to  inquire  as  to  extent 
of  agreement  to  continue,  and  If  they  trust  the  surviving  partner  beyond  scope 
of  agreement  they  cannot  recover. 

Approved  in  Ferris  v.  Van  Ingen  etc.  Co.,  110  Ga.  108,  35  S.  E.  350, 
holding  that  under  wUl  providing  for  continuance  of  partnership  business, 
surviving  partner,  who  is  also  executor,  may  sell  realty  for  purpose  of  con- 
tinuing business;  Smith  v.  Ayer,  101  U.  S.  329,  25  L.  Ed.  959,  holding  that 
parties  dealing  with  an  executor  in  matters  relating  to  testator's  partner- 
ship, bound  to  a  knowledge  of  the  limitations  imposed  both  by  the  will 
and  by  law;  Mason  v.  Pomeroy,  151  Mass.  167,  7  L.  B.  A.  774,  24  N.  E.  203, 
holding  that  creditors  of  trustees  authorized  to  carry  on  a  business  may 
resort  to  the  trust  fund,  subject  to  the  rules  of  equity  applicable  to  the 
case. 

Distinguished  in  Waddell's  Estate,  196  Pa.  St.  300,  46  Atl.  306,  holding 
that  where  executors  authorized  by  will  to  sell  testator^s  mines  thought 
mine  would  sell  better  if  working,  they  cannot  be  charged  with  excess  of 
expense  over  income. 

Liability  of  entire  estate  of  decedent  for  debts  contracted  in  carrying 
on  business  as  directed  by  will.    Note,  Ann.  Gas.  19150,  868,  369. 

Intention  to  bind  general  assets  for  debts  of  partnership  contracted  after 
testator's  death,  requires  most  clear  and  unambiguous  language,  and  is  rebutted 
by  bequest  of  legacies  and  divpositlon  of  entire  residuary  estate. 
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Approved  in  Cook  v.  The  Administrator^  3  Fed.  75,  holding  a  partner- 
ship contract  which  provided  for  a  continuance  of  the  business  after  death 
of  a  partner,  coupled  with  a  will  of  one  of  the  partners  directing  continu- 
ance of  the  testator's  interest  until  it  could  be  disposed  of,  did  not  ren- 
der the  general  assets  liable  for  debts  contracted  after  death;  Fridenburg 
V.  Wilson,  20  Fla.  369,  holding  a  simple  direction  in  a  will  to  carry  on  the 
business  as  testator  had  done,  was  not  sufficienrto  charge  general  assets 
not  connected  with- the  business;  Bacon  v.  Pomeroy,  104  Mass.  585,  holding 
that  executor's  delay  in  selling  shares  in  a  company  would  not  warrant  an 
inference  of  indention  to  continue  the  estate  in  trade;  Marvel  v.  Phillips, 
162  Mass.  402,  44  Am.  St.  Rep.  873,  26  L.  B.  A.  418,  38  N.  E.  1118,  holding 
an  obligation  by  the  assignee  of  an  invention  for  which  a  patent  had  been 
applied  constituting  a  partnership  and  purporting  to  bind  the  obligor's 
legal  representatives  was  discharged  by  his  death;  Hardee  v.  Cheatham, 
52  Miss.  48,  holding  that  a  direction  in  a  will  that  the  executor  should  em- 
ploy a  manager  of  an  estate,  receive  the  income,  pay  the  expenses,  and 
when  a  surplus  accrued,  invest  it  in  land,  did  not  subject  the  corpus  of  the 
estate  to  debts  ^contracted  by  the  executor;  Willis  v.  Sharp,  113  N.  Y.  591, 
4  L.  R,  A.  494,  21  N.  E.  706,  holding  a  simple  power  to  carry  on  testator's 
business,  only  authorizes  the  use  of  the  fund  invested  in  it  at  testator's 
death ;  Stewart  v.  Robinson,  115  N.  Y.  335,  336,  337,  5  L.  R.  A.  413,  414. 
22  N.  E.  161, 162,  holding  that  where  an  executor,  under  a  will  which  made  no 
reference  to  testator's  partnership,  continued  a  business  under  a  clause  in 
a  partnership  contract,  the  estate  was  not  generally  liable  for  subsequent 
debts ;  Lucht  v.  Behrens,  28  Ohio  1^.  239,  22  Am.  Rep.  384,  holding  that 
where  testator  disposed  of  all  his  estate,  subject  to  payment  of  debts, 
funeral  expenses  and  costs  of  administration,  no  other  liabilities  could  be 
charged  on  the  estate ;  Davis  v.  Christian,  15  Gratt.  33,  34,  holding  if  a  tes- 
tamentary direction  for  continuation  of  his  partnership  business  was 
merely  directory,  the  responsibility  of  the  estate  would  be  limited  to  the 
funds  already  embarked  in  the  trade. 

Denied  in  Jonfes  v.  Myatt,  1^3  N.  C.  228,  68  S.  E.  136,  intention  of  tes- 
tatrix to  include  lands  in  ''distributive  share"  controls  and  not  legal  mean- 
ing of  words. 

Personal  representative,  testamentary  trustee,  or  guardian  carrying  on 
business.    Note,  40  L.  R.  A.  (N.  S.)  225,  226.  . 

Authority  of.  executor  to  carry  on  trade  with  funds  of  testator.    Note, 
12  £.  R.  G.  45. 

General  assets  of  testator  are  in  no  case  bound  for  debts,  contsucted  after 
Lis  death,  by  persons  whom  lie  has  authorized  to  continue  bis  trade,  unless  by 
positive  and  express  declaration  In  testament;  rights  of  new  creditors  are  ex- 
dnslvely  confined  to  funds  embarked  in  trade,  and  to  personal  responsibility 
of  party  continuing  it.  i 

Approved  in  Steiner  etc.  Lohman  v.  Steiner  Land  etc.  Co.,  120  Ala.  144, 
26  South.  498,  holding  where  by  terms  of  will  partnership  was  to  be  con- 
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tinned  for  term,  survivors  caniiot  after  term,  by  new  contracts,  create  any 
liability  against  estate;  Moore  v.  McFall,  263  III.  601,  Ann.  Oas.  1915G, 
364,  105  N.  E.  725,  where  testator  made  all  of  his  assets  liable  for  debts 
incnrred  by  executrix  in  continuing  his  business,  debts  contracted  by  ex- 
ecutrix are  charges  upon  whole  estatp;  Roberts  v.  Hale,  124  Iowa,  300,  99 
N.  W.  1076,  where  testatrix  was  in  gr.ain  business  and  will  provided  that 
husband  was  to  continue  business  as  trustee  and  distribution  to  be  post- 
poned until  His  death,  husband  could  mortgage  property  used  to  store  grain 
to  pay  money  borrowed  by  him  for  parrying  on  business;  Steams  v.  In- 
habitants of  Brookline,  219  Mass.  240,  107  N.  E.  58,  where  partner  agreed 
that  firm  should  continue  after  death  of  partner,  surviving  partner  could 
continue  business,  but  in  absence  of  provision  in  will,  could  not  bind  estate 
of  deceased ;  Jones  v.  Walker,  103  U.  S.  446,  26  L.  Ed.  404,  where  a 
testator  directed  that  his  interest  in  a  firm  shotild  be  continued  and  be 
chargeable  for  its  debts  and  liabilities,  but  that  his  other  property  should 
not  be  so  chargeable,  held,  that  the  general  assets  were  not  bound  for  sub- 
sequent debts;  Brasfield  v.  French,  59  Miss.  638,  holding  that  a  testa- 
mentary declaration  of  what  was  to  remain  in  the  business,  excluded  the 
idea  of  an  intention  to  invest  therein  any  other  portion  of  testator's  estate. 

Proceedings  to  enforce  partnership  liability  when  one  of  partners  has 
died.    Note,  77  Am.  Dec.  117. 

Carrying  on  6f  partnership  by  representative  of  deceased  partner. 
Note,  86  Am.  Dec.  601,  602. 

Miscellaneous.  Cited  in  Hawkins  v.  Filkins,  24  Ark.  307,  by  mistake 
for  case  of  United  States  v.  Powers  in  11  How.  577,  18  L,  Ed.  819. 

2  How.  582-591,  11  Ii.  Ed.  387,  ItADIGA  V.  BOLAND. 

Sale  of  land  previously  selected  by  head  of  family  under  Creek  treaty  of 
1832,  la'  nuUity.  President  cannot  authoilze  land  office  to  Issue  patents  on  such 
sales.    Patents,  if  issued,  are  as  void  as  sales. 

Approved  in  Chamberlain  v.  Marshall,  8  Fed.  409,  holding  a  patent  is- 
sued on  a  Virginia  military  warrant,  of  which  the  entry  and  survey  had 
been  previously  annulled,  was  void ;  Crommelin  v.  Minter,  9  Ala'.  605,  hold- 
ing as  to  land  under  the  Creek  treaty  that  a  patent  being  the  mere  conse- 
quence of  a  prior  entry  cannot  divest  the  United  States,  or  anyone  else 
having  an  acknowledged  right,  of  the  legal  title ;  Stephens  v.  Westwood,  20 
Ala.  278,  to  same  effect,  and  s.  c,  25  Ala.  719,  holding  that  the  government 
records  of  lands  located  by  Indians  under  the  Creek  treaty  could  not  be 
impeached  collaterally;  Iverson  v.  Dubose,  27  Ala.  422,  holding  the  Indian 
reserve  had  a  legal  right  to  occupy  the  land  and  maintain  an  action  at  law 
for  its  recovery  if  unlawfully  kept  out  of  possession ;  Bates  v.  Herron,  35 
Ala.  123,  holding  a  patent  to  land  to  which  the  government  had  no  title 
or  which  were  not  subject  to  sale  was  void ;  McTyer  v.  McDowell,  36  Ala. 
44,  to  same  effect;  and  Parker  v.  Duff,  47  Cal.  562,  as  supporting  the  dictum 
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that  if  a  pateikt  is  absolutely  void  for  want  of  power  to  grant  it,  it  may 
be  impeached  collaterally  in  an  action  of  ejectment. 

Who  is  head  of  family.    Note,  61  Am.  Dec.  593. 

'Tamily''  as  including  grandchild.    Note,  Ann.  Gas.  1913B,  460. 

What  constitutes  a  "family"  under  homestead  and  exemption  laws. 
Note,  4  L.  B.  A.  (N.  S.)  388. 

Bight  to  resanre,  conferred  hy  treaty  with  Greek  Indians,  does  not  require 
location  to  perfect  right  of  reserree,  althongli  treaty  provides  for  locations  and 
selections. 

Cited  in  Chastang  v.  Armstrong,  20  Ala.  625,  holding  that  as  to  a  claim 
under  Spanish  grant,  confirmed  by  act  of  1822,  it  was  the  act,  not  the 
subsequent  location  and  survey  or  patent,  that  gave  the  title;  Gaston  v. 
Scott,  6  Or.  60,  holding  the  act  of  1850  was  a  grant  in  praesenti  of 
swamp  and  overflow  lands  passing  the  fee  simple. 

One  who  has  right  under  Greek  treaty  to  select  land  of  residence,  who  has 
selected,  and  has  heen  driven  from  it  by  lawless  force,  retains  title  unimpaired. 

Approved  in  Fremont  County  v.  Burlington  &  Mo.  R.  R.  Co.,  22  Iowa, 
129,  supporting  principle  that  when  a  party,  prosecuting  a  right,  does 
everything  the  law  requires,  and  fails  to  attain  his  right  by  fault  of  a 
public  officer,  the  law  covers  and  will  protect  the  ri^ht;  Courtrigbt  v. 
Cedar  etc.  R.  Co.,  85  Iowa,  400,  holding  that  selection  nnder  acts  grant- 
ing lands  to  State,  and  State  law  conferring  them  on  the  railroad  com- 
pany, was  suf&cient  to  pass  and  vest  title  without  any  further  assurance. 

Miscellaneous.  Cited  in  Ex  parte  Andrews  &  Mott,  40  Ala.  647,  holding 
that  if  one  of  the  defendants  had  been  a  citizen  of  another  State,  the  suit 
might  have  been  removed  to  Federal  courts  as  to  him. 

2  How.  591-607,  11  L.  Ed.  891,  POIiLABD  v.  FILES. 

Claims  to  lands  west  of  Perdido  Biver,  founded  on  Spanish  grants^  made 
between  date  of  Louisiana  treaty  and  time  when  United  States  took  possessioxi, 
are  claims  within  exception  of  grant  to  Mobile  by  act  of  1824.  An  act  of  1836, 
confirming  claim,  and  subsequent  patent  were  valid. 

Approved  in  Stoneroad  v.  Beck,  16  N.  M.  776,  120  Pac.  906,  priority  of 
survey  of  land  grant  confirmed  by  act  of  Congress,  claimed  under  invalid 
Mexican  grant,  would  not  give  superiority  over  another  claim  confirmed 
by  same  act;  Barry  v.  Gamble,  3  How.  54,  11  L.'Ed.  490,  as  to  a  located 
claim  under  a  New  Madrid  warrant;  Shively  v.  Bowlby,  152  U.  S.  27,  88 
L.  Ed.  841,  14  Sup.  Ct.  557,  as  having  to  that  extent  been  overruled  by 
Pollard  V.  Hagan,  3  How.  231,  11  L.  Ed.  674  (vide  post),  as  to  land  below 
high- water  mark  of  navigable  waters;  McManus  v.  Carmichael,  3  Iowa,  49, 
in  determining  the  title  to  land  on  the  bank  of  Mississippi  River,  holding 
that  a  riparian  owner  of  an  island  on  the  river  has  not  the  title  to  land 
between  high  and  low  water  mark;  Haight  v.  Keokuk;  4  Iowa,  213,  to  same 
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effect,  holding  that  the  title  to  the  whole  hed  of  the  river  is  in  the  public ; 
Pino  v.  Hatch,  1  N.  M.  130,  holding  that  on  the  independence  of  Mexico, 
and  l>efor,e  the  formation  of  the  confederati6n,  the  provincial  government 
of  New  Mexico  had  power  to  regelate  possession  and  prescribe  rules  for 
occupancy  of  the  domain ;  dissenting  opinion  in  Pollard  v.  Hagan,  3  How. 
231,  233,  236,  11  L.  Ed.  574,  575,  576,  majority  overruling  the  previously 
decided  cases,  and  holding  that  the  shores  of  navigable  waters  were  not 
granted  to  the  United  States  by  the  Constitution,  but  remained  in  the 
several  States  and  could  not  be  granted  as  public  lands. 

Distinguished  in  Teschemacher  v.  Thompson,  18  Cal.  29,  79  Am.  Dec. 
161,  holding  that  subsequent  events  nspt  originating  with  grantee  could 
have  no  effect  on  the  validity  of  a  claim  under  «a  Mexican  grant  or  the 
duty  of  the  government  respecting  it. 

Effect  of  Ordinance  of  1787  on  States  carved  out  of  northwest  terri- 
tory.   Note,  Ann.  Gas.  1915D,  953. 

2  How.  608-619,  11  !■.  Ed.  307,  McOBAOKEN  v.  HAYWABD. 

laawB  in  existence  at  the  date  of  a  contract  form  part  of  the  contract,  and 
are  the  measure  of  the  obligations  of  the  parties. 

Approved  in  Harrison  v.  Remington  Paper  Co.,  140  Fed.  391,  Laws  Kan. 
1898,  c.  10,  p.  27,  repealing  Gen,  Stats.  1889,  §§  1200,  1204,  giving  corpora- 
tion creditors  individual  action  against  stockholders  on  suspension  of  cor- 
porate business  for  more  than  one  year,  is  void  as  to  contracts  made  prior 
to  its  passage;  National  Union  v.  Sherry,  180  Ala.  634,  61  South.  946, 
benefit  certificate  obtained  under  code  provision  that  misrepresentations, 
except  with  intention  to  deceive,  would  not  avoid  policy,  cannot  by  later 
section  of  code  be  exempt  from  earlier  provisions  without  impairing  obli- 
gation of  contract;  Marshall  v.  Wentz,  28  Cal.  App.  543,  153  Pac  246, 
liability  of  paid-up  corporation  stockholder  on  assessment  by  directors 
arises  from  contract  under  code  provisions;  Bertonneau  v.  Southern  Pac. 
Co.,  17  Cal.  App.  446,  120  Pac.  5^,  code  provision  exempting  carrier  of 
freight  not  having  notice  from  liability  in  excess  of  fifty  dollars  for  valu* 
ables  does  not  apply  to  through  shipment  from  another  State  where  code 
provision  affects  only,  remedy;  Modern  Brotherhood  of  America  v.  Lock, 
22  Colo.  App.  415,  125  Pac.  558,  fraternal  benefit  certificate,  issued  while 
State  law  that  suicide  would  not  be  defense  to  any  policy  is  in  force, 
is  bound  by  that  provision,  though  it  is  subsequently  repealed;  Sterrett  v. 
Sweeney,  15  Idaho,  424,  128  Am.  St.  Bep.  68,  20  L.  B.  A.  (N.  S.)  963,  98 
Pac.  421,  payment  in  another  State  upon  promissory  note  made  in  another 
State  before  barred  by  statute  of  limitations  of  that  State  creates  new 
date  for  beginning  of  statute  and  statute  of  this  State  begins  to  run  upon 
re-entry  of  defendant  into  this  State ;  Blain  v.  Staab,  10  N.  M.  745,  65  Pac. 
178,  to  the  point  that  civil  law  of  Mexico  governs  contract  made  while 
such  law  was  in  force  in  New  Mexico;  People  v.  Metropolitan  Surety  Co., 
211  N.  Y.  113,  105  N.  E.  101,  where  bond  given  by  government  costractor 
under  statute  prescribing  substance  and  conditions  of  bond^  statutory  pro- 
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visions  were  binding  on  principal  and  snrety;  Bremen  M.  &  M.  Co.  v. 
Bremen,  13  N.  M.  120, 122,  79  Pac.  809,  810,  statnte  giving  right  of  redemp- 
tion after  foreclosure  of  trust  deed  confers  no  right  as  to  deed,  executed 
before  statute  took  effect;  Blakemore  v.  Cooper,  15  N.  D.  13,  125  Am.  St. 
Rep.  574,  4  L.  R.  A.  (N.  S.)  1074,  106  N.  W.  569,  assurance  to  purchaser 
by  statute  that  tax  sale  certificates  and  deeds  would  be  prima  facie  evi- 
dence of  regularity  of  tax  proceedings  cannot  be  taken  away  by  subsequent 
legislation  without  impairing  obligation  of  contract;  Turk  v.  Mayberry, 
32  Okl.  73,  121  Pac.  668,  statutory  right  of  redemption  from  execution 
sale  is  rule  of  property  and  cannot  be  impaired  after  right  has  accrued; 
Pusey  &  Jones  Co.  v.  Love,  6  Pehne.  (Del.)  87,  130  Am.  St.  Rep.  144,  11 
L.  R.  A.  (N.  S.)  953,  66  Atl.  1015,  creditor  of  a  Kansas  corporation  seeking 
to  satisfy  judgment  claim  secured  under  statute  is  not  bound  by  later 
statute  changing  procedure  in  manner  to  obstruct  rights ;  Milwaukee  Elec- 
tric Ry.  etc.  Co.  v.  Railroad  Com.,  153  Wis.  626,  Ann.  Gas.  1915A,  911, 
L.  R.  A.  1915F,  744,  142  N.  W.  501,  statute,  authorizing  municipal  corpora- 
tions to  grant  franchise  to  street  railway  companies  and  regulate  fares, 
did  not  empower  city  to  fix  rates  that  legislature  could  not  change  without 
impairing  obligation  of  contract ;  Von  Hoffman  v.  City  of  Quincy,  4  Wall. 
550,  18  L.  Ed.  408,  holding  that  a  statutory  power  of  local  taxation,  to  pay 
for  bonds  authorized  under  same  statute,  forms  part  of  the  contract  with  a 
purchaser  of  bonds ;  Butz  v.  City  of  Muscatjne,  8  Wall.  683,  19  L.  Ed.  494, 
to  same  effect  as  to  statutory  amendment  of  a  municipal  charter,  in  force 
at  the  time  of  a  bond  issue ;  Edwards  v.  Kearzey,  96  U.  S.  601,  24  L.  Ed. 
796,  holding  the  rule  embraced  laws  affecting  the  validity,  construction, 
discharge,  and  enforcement  of  the  contract,  and  applying  rule  to  statutes 
exempting  certain  property  from  execution;  Poindexter  v.  Greenhow,  114 
U.  S.  304,  29  L.  Ed.  197,  5  Sup.  Ct.  921,  holding  the  right  of  the  coupon 
holder,  under  the  act  in  force  at  time  of  issue,  to  have  his  coupons  re- 
ceived for  taxes  was  part  of  the  contract,  and  any  State  action  forbidding 
such  receipt  was  void;  Goshom  v.  Alexander,  2  Bond,  163,  Fed.  Cas.  5630, 
in  a  suit  on  an  appeal  bond,  holding  that  the  law  in  force  when  it  was 
executed  was  the  law  of  the  contract,  although  subsequently  repealed; 
Smith  V.  Atwood,  3  McLean,  546,  Fed.  Cas.  13,006,  and  Doe  v.  Crawford,  4 
McLean,  542,  Fed.  Cas.  927^,  holding  as  to  a  contract  made  in  one  State 
and  sued  on  in  another,  that  the  rule  of  lex  loci  applied  to  the  rights  and 
obligations  of  the  parties,  not  to  the  remedy  which  would  be  governed  by 
the  place  of  suit ;  Rue  V.  Decker,  3  McLean,  575,  Fed.  Cas.  12,112,  holding 
land  must  be  sold  in  execution  under  the  law  in  force  at  the  time  the  con- 
tract was  entered  into ;  Sabin  v.  Connor,  21  Fed.  Cas.  126,  holding  that  a 
law  in  existence  at  the  time  labor  was  performed,  giving  a  lien  therefor, 
and  an  action  to  enforce  the  same,  is  a  part  of  the  contract  and  its  repeal 
cannot  affect  the  right ;  Savings  &  Loan  Assn.  v.  Alturas  Co.,  65  Fed.  681, 
holding  that  the  division  of  a  county  subsequent  td  a  bond  issue  providing 
for  a  proportionate  division  of  the  county  debt,  did  not  impair  the  obliga- 
tion of  the  bond  contract ;  United  States  v.  Murphy,  82  Fed.  898,  holding 
that  the  obligations  of  a  surety  are  not  necessarily  confined  to  the  words 
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of  the  contract,  as  statutoiy  obligations  applicable  to  the  contract  are  as 
binding  as  if  expressed  therein;  Micon  v.  Tallassee  Bridge  Co.,  47  Ala. 
656,  holding  the  act  establishing  a  bridge  company,  being  a  contract,  in- 
cluded the  laws  defining  its  stipulations  at  the  time  it  was  entered  into; 
Bowen  v.  Blount,  48  Ala.  674,  holding  that  the  contract  of  a  conveyance 
to  a  married  woman  was  governed  by  the  law  of  sales  at  the  date  of  con- 
veyance, and  created  a  separate  estate ;  Howard  v.  Jones,  50  Ala.  69,  hold- 
ing that  the  lien  of  a  judgment  did  not  attach  to  property  which,  under 
the  laws  in  force  at  the  time,  was  exempt,  and  which  had  been  invested 
in  a  mercantile  partnership;  Watson  v.  Rose,  51  Ala.  300,  holding  that 
when  a  claim  against  an  insolvent's  estate  was  barred  by  not  being  filed 
according  to  law,  all  equity  in  the  creditor  was  destroyed;  Nelson  v.  Mc- 
Crary,  60  Ala.  310,  holding  that  the  law  of  the  State  subjecting  lands  as 
well  as  personalty  to  payment  of  debts,  it  was  not  competent  for  the  legis- 
lature to  destroy  the  remedy  for  the  cnfoi^cement  of  existing  contracts,  nor 
to  substitute  new  remedies  which  impaired  their  value;  Edwards  v.  Will- 
iamson, 70  Ala.  152,  holding  that  where  a  statute  placed  coaniy  bond- 
holders on  an  equality  with  the  State,  in  the  method  of  collecting  taxes, 
a  subsequent  law  placing  the  taxes  for  payment  of  bonds  on  a  different 
and  inferior  footing,  was  unconstitutional;  Jacoway  y.  Denton,  25  Ark. 
642,  holding  that  a  contract  made  in  1860,  which  was  permitted  by  the 
Constitution  of  1836  then  in  force,  could  not  be  impaired  by  the  Constitu- 
tion of  1868 ;  Oliver  v.  McClure,  28  Ark.  563,  564,  holding  the  code  pro- 
visions reilpecting  redemption  of  lands  sold  on  execution  do  not  apply  to 
judgments  on  contracts  made  before  adoption  of  the  code;  Wilson  v. 
Young,  58  Ark.  599,  25  S.  W.  872,  holding  that  the  laws  in  force  defining 
duties  of  a  sheriff  were  as  much  a  part  of  his  contract  as  if  recited  in 
his  official  bond;  Hull  v.  State,  29  Fla.  89,  80  Am.  St.  Bep.  98,  103.  16 
L.  B.  A.  310,  U  South.  98,^  holding  that  the  right  of  redemption  from  a 
tax  sale  is  governed  by  the  law  in  force  at  the  date  of  sale;  Moultrie  v. 
Smiley,  16  Ga.  309,  holding  that  the  personal  liability  of  bank  directors 
under  the  bank  charter  for  incurring  an  excess  of  indebtedness,  did  not 
abate  by  the  expiration  of  the  charter  by  its  own  limitation  during  suit; 
Bruce  v.  Schuyler,  4  Gilm.  276,  46  Am.  Dec.  458,  holdii^  that  a  statuji<fry 
provision  entitling  a  purchaser  at  a  tax  sale  to  a  conveyance  from  the 
auditor,  formed  part  of  his  contract,  and  a  subsequent  statute  affecting 
to  repeal  the  provision  would  be  void;  Stewart  v.  Vermilyea,  8  Blackf.  57, 
and  Harrison  v.  Stipp,  8  Blackf.  458,  holding  a  sale  of  real  estate  under 
an  execution  on  a  judgment  on  contract  must  be  governed  by  the  law  in 
force  when  the  contract  was  made;  Sprott  v.  Reid,  3  G.  Greene,  496,  56 
Am.  Dec.  555,  holding  that  a  judgment  for  costs  does  not  create  the  obliga- 
tion of  a  contract  within  the  United  States  Constitution,  and  where  such 
judgment  was  rendered  prior  to  the  valuation  law  of  Iowa,  a  sale  without 
valuation  is  void ;  Burton  v.  Emerson,  4  Q.  Greene,  395,  holding  the  execu- 
tion law  in  force  at  the  time  of  a  contract  becomes  part  of  the  contract; 
Richardson  v.  Leavitt,  1  La.  Ann.  431,  45  Am.  Dec  92,  holding  that  the 
validity  of  an  assignment  of  personal  property  for  the  benefit  of  particular 
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creditors  is  to  be  determined  by  the  laws  of  the  State  where  it  was  made; 
Orr  v.  LissOy  33  La.  Ann.  478,  holding  that  a  note  made  by  citizens  of 
Louisiana,  at  a  date  when  the  State  insolvency  laws  were  in  force,  is  gov- 
erned by  those  laws,  and  a  stay  of  proceedings  in  insolvency  applies  both 
to  home  and  foreign  creditors  on  such  notes ;  Palmer  v.  Hixon,  74  Me.  449, 
holding  that  the  insolvent  law  of  1878  became  a  law  on  the  completion  of 
the  last  legislative  act,  and  became  part  of  all  subsequent  contracts,  al- 
though its  operation  was  suspended  while  the  United  States  bankrupt  law 
was  in  force;  Larrabee  v.  Talbott,  5  Gill,  440,  46  Am.  Dec.  644,  holding 
that  the  bankruptcy  laws  of  a  State  have  no  effect  on  contracts  made  out 
of  the  State;  Crane  v.  Hardy,  1  Mich.  62,  63,  holding  that,  when  no  place 
for  payment  was  named  in  a  note,  it  could  not  be  assumed  that  it  was 
made  in  reference  to  the  laws  of  any  State;  Robinson  v.  Godfrey,  2  Mich. 
409,  and  Morgan  v.  Butterfield,  3  Mich.  624,  holding  an  agreement  by  a 
creditor  to  forbear  suit,  is  not  collateral  to  the  original  contract,  but  oper- 
ates directly  on  it  and  will  bar  an  action  on  the  contract  before  the  limit 
expires;  Nebbett  v.  Cunningham,  27  Miss.  298,  holding  that  a  bond  for 
purchase  money  of  property  sold  under  decree  need  not  state  the  rate  of 
interest,  that  being  prescribed  by  the  statute;  Lawrence  v.  Miller,  2  N.  Y. 
252,  liolding,  as  to  the  contract  of  marriage,  the  law  of  dower  which  existed 
at  the  time  of  the  marriage  is  the  law  of  the  contract;  Goodale  v.  Fennell, 
27  Ohio  St.  432,  22  Am.  Bep.  326,  holding  that  the  obligation  of  a  munici- 
pal corporation  under  a  valid,  contract  for  street  work  cannot  be  Impaired 
by.  a  subsequent  statute  taking  away  the  power  to  make  an  assessment 
equal  to  the  amount  agreed  to  be  paid;  Billmeyer  v.  Evans,  40  Pa.  St.  327, 
holding  that  if  parties  to  a  contract  include  in  it  the  legal  remedy  for  its 
enforcement,  a  statute  changing  the  remedial  process  is  unconstitutional; 
State  v.  Carew,  13  Rich.  513,  91  Am.  Dec.  252,  holding  that  so  much  of  the 
stay  law  of  1861  and  1863,  as  prohibited  an  officer  from  serving  or  execut- 
ing process  for  collection  of  money,  was  void;  Hannum  v.  Mclnturf,  6 
Baxt.  229,  holding  that  the  homestead  provision  in  Constitution  and  law 
of  1870,  is  void  as  to  pre-existing  debts,  and  that  all  property  subject  ^o 
execution  when  a  contract  was  executed,  must  remain  so  subject  till  the 
debt  was  paid;  Western  Union  Telegraph  Co.  v.  Mellon,  96  Tenn.  71,  33 
S.  W.  727,  holding  that  a  telegraph  company  is,  independently  of  contract, 
under  obligation  to  send  every  dispatch  offered;  Smith  v.  Elliott,  39  Tex. 
211,  holding  that  the  laws  relating  to  the  execution  of  deeds  by  married 
woman  entered  into  every  contract  for  sale  of  her  lands,  and  that  her 
signature  to  a  deed  not  in  accordance  with  the  statute  was  void;  Bank  of 
the  Old  Dominion  v.  McVeigh,  20  Gratt.  465,  holding  that  an  act  of  the 
Confederate  government  authorizing  a  bank  debtor  to  pay  a  debt  due  to  a 
bank  within  the  Federal  lines  to  a  branch  bank  within  the  Confederate 
lines,  is  unconstitutional;  The  Homestead  Cases,  22  Gratt.  288,  12  Am. 
Bep.  615,  holding  that  the  homestead  clause  in  Constitution  of  Virginia, 
and  act  of  1870,  are  void  as  to  debts  contracted  before  the  Constitution; 
Roberts  v.  Cooke,  28  Gratt.  216,  holding  that  the  obligation  of  a  contract 
extends   as  well  to  the  payment  of  interest  as  principal,  and  the  law  of 
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1873  authorizing  courts  to  remit  interest  on  eertain  prior  contracts  is  void ; 
Western  Union  Tel.  Co.  v.  Reynolds,  77  Va.  183,  46' Am.  Eep.  723,  holding 
that  the  statutoiy  obligation  for  accurate  transmission  and  faithful  deliv- 
ery of  messages  by  a  telegraph  company  is  independent  of  contract ;  Green- 
how  V.  Vashon,  81  Va.  353,  holding  that  the  act  of  1884,  providing  for  a 
separate  assessment  of  taxes  for  schools,  is  constitutional;  State  v.  Com- 
missioners, 4  Wis.  418,  holding  the  provisions  of  law  relating  to  sales  of 
school  and  university  lands  became  part  of  a  contract  for  sale  of  them, 
and  could  not  be  changed  by  subsequent  legislation;  Von  Baumbach  v. 
Ba'le,  9  Wis.  577,  76  Am.  Dec.  287,  as  to  laws  relating  to  redemption  of 
mortgages;  dissenting  opinion  in  Antoni  v.  Greenhow,  107  U.  S.  795,  810, 
27  L.  Ed.  478,  484,  2  Sup.  Ct.  113,  126,  majority  holding  that  so  much  of 
an  act  as  forbade  the  receipt  of  coupons  for  taxes  was  void;  dissenting 
opinion  in  Mqrley  v.  Lake  Shore  R.  Co.,  146  U.  S.  174,  36  L.  Ed.  931,  13 
Sup.  Gt.  59,  majority  holding  that  the  Constitution  did  not  prevent  a  State 
from  reducing  the  rate  of  interest  on  judgments  previously  obtained  in 
its  courts;  dissenting  opinion  in  Ex  parte  Pollard,  40  Ala.  101,  114,  ma- 
jority holding  that  the  stay  act,  postponing  the  rendition  of  a  judgement 
for  twelve  months,  was  not  void;  dissenting  opinion  in  Aycock  v.  Martin, 
37  Ga.  173,  that  legislature  had  no  power  over  the  remedy  in  force  when 
the  contract  was  entered  into,  even  by  way  of  amendment;  dissenting 
opinion  in  Hutchins  v.  Hanna,  8  Ind.  543,  majority  holding  that  a  judg- 
ment as  to  principals  was  governed  by  the  law  of  the  original  contract,  and 
that  a  recognizance  of  special  bail  was  an  adoption  of  the  existing  con- 
tract, and  a  new  one;  dissenting  opinion  in  Penniman,  Petitioner,  11  R.  I. 
364,  majority  holding  that  the  State  law  of  1877,  refining  and  limiting  the 
mode  of  enforcing  the  liability  of  stockholders  for  the  debts  of  corpora- 
tions, was  not  unconstitutional ;  West  River  Bridge  Co.  v.  Dix,  6  How.  540. 
12  L.  Ed.  548,  holding  that  the  right  of  eminent  domain  extended 'to  all 
property  in  a  State,  and  its  exercise  over  property  of  a  State  chartered 
corporation  did  not  interfere  with  the  contract  made  by  the  charter;  Ay- 
cock  V.  Martin,  37  Ga.  151,  right  to  enforce  the  performance  of  a  contract 
was  the  right  to  employ  the  remedies  in  force  when  the  contract  was 
entered  into;  Cutts  v.  Hardee,  38  Ga.  358,  360,  368,  369,  383,  holding  the 
Constitution  did  not  prevent  a  State  from  passing  laws  acting  on  the  rem- 
edy, and  sustaining  act  of  1868  for  the  relief  of  debtors ;  Grimes  v.  Bryne, 
2  Minn.  97,  98,  99,  in  general  discussion,  holding  that  the  exemption  law 
of  1858  was  intended  to  operate  on  debts  contracted  prior  to  its  passage. 
Denied  in  Rockwell  v.  Hubbell,  2  Doug.  201,  45  Am.  Dec.  249,  as  to  the 
exemption  law,  holding  that  on  no  theory  could  it  be  said  to  form  part  of 
a  contract. 

Framers  of  Constltatlon  looked  to  essentials,  more  than  to  forms  and  modes 
of  proceeding.  By  declaring  void  all  State  legislation  which  impaired  obliga- 
tion of  a  contract,  it  was  left  to  States  to  prescribe  and  lOiape  remedies  t& 
enforce  it. 


y 


\ 


2  How.  60a-619  NOTES  ON  U.  S.  REPORTS.  910 

Cited  in  Towne  v.  Smith,  1  Wood,  ft  M.  132,  Fed.  Gas.  14415,  diaduuges 
of  debts  do  not  belong  to  the  proeeases  of  eofortB  or  their  foraus,  hut  velated 
to  obligations  to  duties  to  the  essence  or  gist  of  the  action. 

Law  subsequent  to  contract  which  affects  to  diminish  the  duty,  or  wbich, 
in  its  operation,  amounts  to  denial  or  obstruction  of  rights  accruing  from  a 
contract,  is  unconstitutional. 

Approved  in  Hooker  v.  Burr,  194  U.  S.  423,  48  L.  Ed.  1051,  24  Sup.  Ct. 
706,  amendment  of  1895  to  Cal.  Code  Civ.  Proc,  §  702,  changing  time  for 
redemption  and  rate  of  interest  payable  on  redemption,  is  valid  as  to  rights 
of  purchaser  on  foreclosure,  where  amendment  made  subsequent  to  execu- 
'tion  of  mortgage  but  prior  to  sale;  Harrison  v.  Remington  Paper  Co.,  140 
Fed.  392,  Laws  Kftn.  1898,  c.  10,  p.  27,  repealing  Gen.  Stats.  1889,  §§  1200, 
1204,  giving  corporation  creditors  individual  action  against  stockholder  on 
suspension  of  corporate  business  for  more  than  one  year,  'is  void  as  to 
contracts  made  prior  to  its  passage;  Myers  v.  Knickerbocker  Trust  Co., 
139  Fed.  116,  Md.  Acts  Gen.  Assem.  1904^  c.  101,  p.  179,  repealing  pre- 
existing remedy  of  creditor  against  stockholder,  is  void  as  to  creditors  who 
became  such  and  had  brought  suit  prior  to  its  passage;  Lamb  v.  Powder 
River  etc.  Co.,  132  Fed.  440,  67  L.  R.  A.  558,  65  C.  C.  A.  570,  Colo.  Sess. 
Laws,  1895,  p.  239,  c.  106,  as  amended  in  1899,  prescribing  limitation 
on  actions  on  foreign  judgments  based  on  cause  of  action  which  had 
accrued  more  than  six  y^ars  prior  to  commencement  of  action  on  judgment, 
is  void  as  to  action  on  foreign  judgment  rendered  prior  to  passage  of  act; 
Jarman  v.  Knights  Templar  etc.  Masons  L.  I.  Co.,  95  Fed.  73,  holding 
Mo.  Rev.  Stats.  1889,  §  5855,  relative  to  suicide  as  defense  to  insurance 
policy,  enters  into  consideration  of  policies;  Welsh  v.  Cross,  146  Cal.  626, 
106  Am.  St.  Rep.  63,  81  Pac.  230,  amendment  of  1897  to  Code  Civ.  Procp 
§  702,  extending  time  for  redemption  from  execution  sale,  does  not  apply 
to  judgments  existing  at  time  of  its  passage;  Edworthy  v.  Iowa,  B.  &  L. 
Assn.,  114  Iowa,  224,  86  N.  W.  316,  holding  that  repeal  of  Acts  27th  Gen. 
Assem.,  c.  48,  relative  to  loans  by  building  and  loan  associations,  did  restore 
defense  of  usury;  Farmers'  Co-operative  Creamery  Co.  v.  Iowa  State  etc. 
Co.,  112  Iowa,  611,  84  N.  W.  905,  upholding  1897  Code  provision  as  to 
time  within  which  action  on  insurance  policy  can  be  brought,  even  as  to 
losses  before  code ;  Wilson  v.  Simon,  91  Md.  7,  45  Atl.  1023,  holding  repeal, 
pending  suit,  of  statute  giving  materialman  a  lien  does  not  impair  obli- 
gation of  contracts;  Smith  v.  Jennings,  67  S.  C.  336,  45  S.  E.  826,  joint 
resolution  requiring  State  treasurer  to  write  ofE  books,  as  obligations  of 
State,  certain  past  due  bonds  is  not  law  impairing  obligation  of  contracts; 
Kerr  v.  Galloway,  94  Tex.  646,  64  S.  W.  860,  holding  that  where  deed  of 
trust  provided  for  sale  in  county  other  than  where  land  was  situated, 
contrary  to  stafute,  statute  would  be  read  into  deed  and  control;  GalTney 
V.  Jones,  39  Wash.  589,  81  Pac.  1059,  Laws  1897,  p.  52,  c.  39,  limiting 
duration  of  judgment  lien,  is  valid  as  to  judgment  in  tort  rendered  before 
its  passage;  Howard  v.  Ross,  38  Wash.   630,  80  Pac.  820;   Bal.  Code, 
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§§  5148-5150,  limiting  time  to  sue  on  judgments,  is  void  as  to  judgment 
recoirered  after  its  passage  on  note  executed  prior  to  passage;  Blair  v. 
Ostrander,  109  Iowa,  209,  77  Am.  St.  Rep.  535,  80  N.  W.  331,  arguendo; 
Ctirran  v.  State,  15  How.  310,  14  L.  Ed.  708,  holding  void  State  laws,  direct- 
ing speeifio^  application  of  certain  specie  of  the  State  bank,  interfered  with 
the  contract  of  a  holder  of  bills  issued  by  the  bank  before  passage  of  such 
acts;  Howard  v.  Bugbee,  24  How.  465,  16  L.  Ed.  754,  holding  a  statute, 
giving  a  judgment  creditor  of  a  mortgagor  powers  of  redemption  of  the 
mortgaged  property  after  sale,  void  as  to  prior  mortgages;  Von  Hoffman 
V.  Quincy,  4  Wall.  551,  18  L.  Ed.  409,  holding  a  statute  restricting  the 
power  of  local  taxation  for  payment  of  municipal  bonds  which  formed 
part  of  the  contract  with  a  bond  purchaser,  void;  Daniels  v.  Teamey,  102 
U.  S.  419,  26  L.  Ed.  188,  holding  a  statute  of  Virginia,  passed  in  contem- 
plation of  secession  and  suspending  executions  and  sales  under  decrees, 
void ;  Pritchard  v.  Norton,  106  U.  S.  132,  27  L.  Ed.  107,  1  Sup!  Ct.  108, 
holding  that  the  validity  of  a  bond  as  dependent  on  sufficiency  of  con- 
sideration must  be  determined  by  the  law  of  the  seat  of  the  obligation; 
Kring  v.  Missouri,  107  U.  S.  233,  27  L.  Ed.  510,  2  Sup.  Ct  453,  holding 
a  law  of  Missouri,  passed  after  conviction  of  murder  in  second  degree, 
was  ex  x)08t  facto,  and  the  prisoner  could  not  be  retried  for  murder  in 
first  degree;  Bamitz  v.  Beverly,  163  U.  S.  125,  126,  41  L.  Ed.  99,  16  Sup. 
Ct.  1044,  1045,  holding  a  statute  extending  the  time  for  the  redemption 
of  property  sol^  on  foreclosure  of  a  mortgage  unconstitutional  as  to  mort- 
gages executed  before  its  passage;  Martin  v.  The  Somerville  Co.,  3  Wall. 
Jr.  214,  Fed.  Cas.  ^165,  holding  a  statute,  which  deprived  mortgagees 
of  their  remedies  by  sale  or  entry  and  receipt  of  rents  and  profits,  was 
invalid;  Gray  v.  Davis,  1  Woods,  424,  Fed.  Crfs.  5715,  holding  that  a  State 
charter  and  grant  to  a  railroad  company  was  a  contract,  and  a  provision  of 
the  State  Constitution  subsequently  adopted,  which  annulled  the  charter, 
was  void;  In  re  Hope  Mining  Co.,  1  Sawy.  712,  Fed.  Cas.  6681,  holding 
that  repeal  of  a  law  of  Nevada,  giving  a  lien  for  performing  labor  carry- 
ing on  a  quartz  mill  after  the  lien  had  attached  by  performance  of  the 
work,  did  not  defeat  the  lien;  United  States  v.  Johnson  County,  note  to 
5  Dill.  214,  Fed.  Cas.  15,489,  holding  that  the  provision  in  the  Constitution 
was  intended  to  secure  contracts,  as  well  as  remedies  substantially  neces- 
sary for  their  enforcement  against  State  interference;  Alabama  Life  Ins. 
Co.  V.  Boykin,  38  Ala.  513,  holding  the  statute  of  1858,  providing  that 
past  conveyances  by  husband  and  wife,  insufficiently  acknowledged,  shall 
be  valid,  was  unconstitutional;  Kirtland  v.  Molton,  41  Ala.  560,  in  an 
action  on  notes  payable  on  their  face  in  Confederate  money,  sustaining 
portion  of  an  ordinance  allowing  parol  evidence  to  prove  intention  of  par- 
ties as  to  mode  of  payment ;  McElvain  v.  Mudd,  44  Ala.  63,  4  Am.  Rep.  116, 
holding  that  section  3  of  Ordinance  No.  38  of  1867,  declaring  that  contract 
notes,  etc.,  given  for  or  in  consideration  of  slaves  then  outstanding,  shall 
be  held  void,  was  unconstitutional;  Martin  v.  Hewitt,  44  Ala.  432,  holding 
section  19  of  the  Confederate  statute  of  1861,  permitting  a  defendant  to 
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prevent  a  sale  under  execution,  by  suggesting  an  irregularity,  void  as 
impairing  the  obligation  of.  contracts;  Vernon  v.  Henson,  24  Ark.  244, 
holding  that  statute  of  1864,  providing  that  participators  in  the  Rebellion 
should  be  barred  from  collecting  their  debts  in  the  State,  was  void;  Robards 
v.  Brown,  40  Ark.  426,  holding  the  mortgage  act  of  1879  was  void  as  to 
prior  mortgages;  Smith  v.  Morse,  2  Gal.  548,  550,  552,  holding  the  act  of 
May  1,  1851,  to  confirm  the  void  acts  of  the  common  council  of  San  Fran- 
cisco, unconstitutional  as  against  a  judgment  creditor  in  attempting  to 
legalize  conveyances  of  the  corporation  property;  Thome  v.  San  Francisco, 
4  Gal.  139,  holding  the  Practice  Act  of  1851,  if  construed  as  retrospective, 
would  be  unconstitutional;  Ede  v.  Knight,  93  Gal.  161,  28  Pac.  860,  holding 
that  section  19  of  article  XI  of  the  Gonstitution  only  applied  to  contracts 
made  after  the  taking  effect  of  the  Gonstitution,  and  did  not  affect  a 
contract  for  street  work  made  under  the  law  of  1871-72;  Gounty  Gommis- 
sioners  v.  King,  13  Fla.  475,  holding  that  a  statute  under  which  county 
bonds  have  been  issued,  and  provision  for  repayment  made  by  tax  levy, 
cannot  be  changed  so  as  to  limit  the  amount  raisable  by  taxation;  Hull 
V.  State,  29  Fla.  96,  SO  Am.  St.  Bep.  103,  16  L.  B.  A.  312,  11  South.  100, 
holding  that  a  statute  extending  the  time  for  redeeming  property  sold 
for  taxes  would  be  void  as  to  prior  sales;  Ayeock  v.  Martin,  37  Ga.  135, 
150,  92  Am.  Dec.  64,  holding  the  stay  law  of  1866  unconstitutional  as 
applied  to  pre-existing  contracts;  Smoot  v.  Lafferty,  2  Gilm.  384,  holding 
the  Illinois  act  of  January  6,  1843,  regulating  sales  of  property  on  judg- 
ments and  executions,  unconstitutional;  Galdwell  v.  Sheffer,  8  Blatchf.  117, 
holding  that  a  sheriff  could  not  justify  his  nonsale  of  lands  by  pleading 
a  statute,  passed  since  the  judgment,  forbidding  a  sale  for  less  than  the 
appraised  value;  Dormire  v.  Gogly,  8  Blatchf.  178,  holding  the  right  of 
a  judgment  plaintiff  to  take  out  a  fi.  fa.  within  a  certain  time  could  not 
be  affected  by  subsequent  statute^  Travellers  Ins.  Go.  v.  Brouse,  83  Ind. 
66,  holding  the  act  of  1881  is,  as  to  its  operation  on  prior  contracts  in 
taking  from  purchasers  of  lands  sold  under  execution,  the  rents  and 
profits  during  the  year  of  redemption,  void ;  Wiseman  v.  Beckwith,  90  Ind. 
188,  holding  that  the  law  of  1852,  giving  a  widow  one-third  in  fee  of  land 
of  which  her  husband  was  seised  during  coverture,  did  not  operate  t>n  land 
which  the  husband  had  previously  contracted  to  sell  in  fee  to  a  third  party; 
Rosier  v.  Hale,  10  Iowa,  485,  77  Am.  Dec.  129,  holding  the  Iowa  statute 
of  1860,  providing  for  the  appraisement  of  property  sold  under  execution, 
cannot  constitutionally  apply  to  contracts  of  prior  date ;  Berry  v.  Ransdall, 
4  Met.  (Ky.)  294,  holding  statute  of  1862,  limiting  the  time  for  commence- 
ment of  actions  on  existing  causes  of  action,  is  void — ^thirty  days  is  not 
a  reasonable  time;  Deering  v.  Boyle,  8  Kan.  532,  12  Am.  Bep.  487;  as  to 
a  note  given  by  a  married  woman,  the  laws  of  the  country  relative  thereto 
form  part  of  the  contract;  Watkins  v.  Glenn,  55  Kan.  431,  40  Pac.  319, 
holding  the  act  of  1893,  concerning  the  sale  and  redemption  of  real  estate, 
is  not  retroactive;  if  so  intended  by  the  legislature,  it  is  void;  Forstall  v. 
Gonsolidated  Assn.  of  Planters,  34  La.  Ann.  777,  holding  that  a  statute, 
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extending  the  time  for  paying  matured  obligations  without  the  consent 
of  the  holders,  is  void;  Danforth  v.  Robinson,  80  Me.  470,  6  Am.  St.  Bep. 
226,  15  AtL  28,  holding  that  the  discharge  in  insolyency  of  one  surety  on 
a  promissory  note,  given  before  the  insolvent  act  took  effect,  is  no  bar 
to  an  action  on  a  judgment  for  contribution  recovered  by  a  cosurety  after 
the  act  took  effect,  and  before  the  petition  and  discharge  (but  see  Palmer 
-V.  Hixonj  74  Me.  449) ;  Phinney  v.  Phinney,  81  Me.  463,  465.  10  Am.  St. 
Bep.  271,  273,  4  L.  B.  A.  361,  352,  17  Atl.  408,  409,  holding  chapter  129  of 
the  public  laws  of  1887,  enabling  a  creditor  of  a  mortgagor  to  prevent 
foreclosure  of  a  mortgage,  and  suspend  the  right  of  redemption  as  to  exist- 
ing mortgages,  unconstitutional;  Beeson  v.  Comly,  19  Mich.  Ill,  showing^ 
that  in  an  action  of  ejectment,  where  neither  the  judgment  nor  execution 
were  introduced,  the  question  of  the  effect  of  the  appraisal  and  setoff  laws 
on  a  prior  contract  did  not  arise;  Commercial  Bank  y.  State,  4  S modes 
&  M.  496,  holding  that  statutory  provision  of  act  of  1843,  authorizing  the 
issue  of  an  injimction  on  the  filing  of  all  information  against  a  bank  for 
violation  of  its  charter  does  not  impair  the  obligation  of  a  contract ;  Coff- 
man  v.  Bank  of  Kentucky,  40  Miss.  34,  90  Am.  Dec.  315,  holding  the  stay 
laws  of  1861  and  1865  to  be  unconstitutional ;  Stevens  v.  Andrews^  31  Mo. 
208,  holding  the  stay  law  of  1861  unconstitutional  as  to  executions  on  prior 
judgments;  Leavitt  v.  Lovering,  64  N.  H.  609,  1  L.  B.  A.  59,  15  Atl.  415, 
statute  providing  that  all  payments  made  within  three  months  before  an 
assignment  for  benefit  of  creditors  shall  be  void,  do^s  not  apply  to  pay- 
ments on  contracts  existing  at  the  time  of  its  enactment;  Quackenbush  v. 
Danks,  1  Denio,  132,  133,  and  Danks  v.  Quackenbush,  1  N.  Y.  139,  140, 
holding  the  exemption  act  of  1842  does  not  affect  executions  for  debts  con- 
tracted before  its  passage,  otherwise  it  would  be  unconstitutional;  Law- 
rence V.  Miller,  2  N.  Y.  252,  holding  that  the  statutes  in  relation  to  sale 
of  real  estate  for  payment  of  debts  do  not  authorize  the  sale  of  the  widow's 
estate  in  dower,  where  dower  has  been  assigned  to  her;  Morse  v.  Goold,  11 
N.  Y.  291,  62  Am.  Dec.  110,  holding  that  an  exemption  law  is  not  uncon- 
stitutional as  to  prior  contracts,  it  merely  modifies  the  remedy;  Yeatman 
V.  King,  2  N.  D.  430,  33  Am.  St.  Bep.  804,  51  N.  W.  724,  holding  that  the 
law  of  1889,  attempting  to  give  priority  of  a  lien  for  seed  grain  over  a 
mortgage  executed  prior  to  the  act,  was  unconstitutional;  Penrose  v.  Erie 
Canal  Co.,  56  Pa.  St.  50,  93  Am.  Dec.  782,  holding  that  act  of  1851,  for- 
bidding sequestration  of  the  company's  tolls,  was  unconstitutional;  Taylor 
V.  Steams,  18  ^ratt.  285,  287,  289,  holding  as  to  prior  deed  of  trust,  that 
act  of  1866,  staying  the  collection  of  debts  for  a  limited  period,  is  void; 
Bettman  v.  Cowley,  19  Wash.  214,  40  L.  B.  A.  819,  53  Pac.  56,  holding  that 
statute  of  1897,  shortening  the  life  of  judgments,  was  as  to  then  existing 
judgments,  unconstitutional;  Von  Baumbach  v.  Bade,  9  Wis.  581,  582,  76 
Am.  Dec.  290,  291,  sustaining  statute  of  1858,  extending  time  to  answer 
complaints  for  foreclosure  and  time  of  sale,  as  not  materially,  impairing 
the  obligation  of  prior  contracts ;  dissenting  opinion  in  Louisiana  v.  Jumel, 
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107  U.  S.  750,  27  L.  Ed.  461,  2  Sup.  Ct.  160,  provisions  of  the  new  Con- 
stitution, known  as  the  debt' ordinance  of  1879,  impaired  the  obligation  of 
the  contract  created  by  the  State  bonds;  dissenting  opinion  in  Scobey  v. 
Gibson,  17  Ind.  578,  majority  holding  that  the  redemption  act  of  1861 
was  void  as  to  sales  on  judgments  on  contracts  existing  at  and  before 
its  passage,  collecting  authorities ;  dissenting  opinion  in  Heyward  v.  Judd, 
4  Minn.  386,  statute  of  1860,  extending  the  time  for  redeeming  mortgages, 
was  unconstitutional  as  to  prior  mortgages ;  Williams  v.  State,  89  Ind.  572, 
on  question  whether  the  act  of  1861)  requiring  th^t  judgments  against  sure- 
ties on  guardians'  bonds  should  be  without  relief  from  appraisement  laws, 
should  be  construed  as  prospective  only. 

Distinguished  in  New  Orleans  v.  Morris,  105  U.  S.  603,  26  L.  Ed.  1185, 
holding  that  a  statute  providing  for  change  in  the  form  of  title  by  which 
a  debtor  held  property  exempt  from  execution  for  judgments,  but  con- 
tinuing the  exemption,  was  not  obnoxious  to  the  rule,  and  was  valid; 
Connecticut  Mut.  Life  Ins.  Co.  v.  Cushman,  108  U.  S.  65,  27  L.  Ed.  653, 
2  Sup.  Ct.  245,  holding  statute  of  1879,  reducing  the  rate  of  interest,  which 
a  purchaser  of  mortgaged  property  should  be  entitled  to  if  redeemed,  did 
not  impair  the  obligation  of  the  contract  between  mortgagor  and  mort- 
gagee; Woodbury  v.  Grimes,  1  Colo.  105,  holding  that  further  legislation 
concerning  mechanics'  liens  established  by  the  act  of  1864,  was  within 
the  power  of  the  legislature,  the  debtor  not  being  affected;  Hefferlin  v. 
Sinsinderfer,  2  Kan.  403,  85  Am.  Dec.  593,  holding  that  where  a  judgment 
was  rendered  in  Kansas  territory  in  1860,  and  being  made  on  a  note  made 
in  Missouri  in  1853>  the  contract  could  not  be  said  to  be  made  with  refer- 
ence to  Kansas  laws,  laying  down  the  rule  that  lex  loci  contractus  at  the 
time  of  contract  determines  what  the  contract  was,  the  lex  fori  at  the  time 
the  enforcement  is  sought  prescribes  the  remedy;  Rockwell  v.  Hubbell,  2 
Doug.  199,  45  Am.  Dec.  247,  sustaining  validity  of  the  Michigan  exemption 
laws  of  1842;  Smith  v.  Lewis,  2  W.  Va.  52,  holding  the  statute  of  1863, 
requiring  an  appraisement  of  property  sold  under  decree,  cannot  be  held 
unconstitutional  with  reference  to  a  sale  which  produced  more  than  the 
required  proportion  of  the*  appraisement. 

Constitutionality  of  stay  laws.    Note,  6  Am.  Dec.  540. 

Retrospective  laws.    Note,  10  Am.  Dec.  135. 

Constitutionality  of  exemption  statutes  relating  to  personal  property. 
Note,  45  Am.  Dec.  251. 

Constitutionality  of  act  extending  time  for  redemption.    Note,  2  Aim. 
Oas.  801. 

States  may  legislate  concerning  existing  contracts,  provided  Bach  legisla- 
tion does  not  Impair  their  validity.  Laws  requiring  recording  of  and  giving 
priority  to  prior  record,  and  statutes  of  limitation,  are  valid  ezerciseg  of  tbe 
power. 
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Approved  in  Planters'  Bank  y.  Sharp,  6  How.  328,  330,  12  L.  Ed.  459, 
460,  as  to  State  law  prohibiting  a  chartered  bank  from  transferring  notes ; 
Towne  t.  Smith,  1  Wood.  &  M.  134,  Fed.  Cas.  14,116,  holding  that  a  State 
possessed  a  constitutional  right  to  pass  an  insolvent  law  applying  to  subse- 
quent contracts;  Gordon  v.  South  Fork  Canal  Co.,  McAU.  518,  519,  Fed. 
Oas.  5621,  holding  that  the  mechanics'  lien  laws  of  1850  and  1853,  did  not 
attach  to  the  contract,  but  went  exclusively  to  the  remedy,  and  were,  there- 
fore, within  the  power  of  the  legislature ;  Cleveland  Ins.  Co.  v.  Reed,  1  Biss. 
186y  Fed.  Cas.  2889,  sustaining  validity  of  statute  of  limitations,  as  affect- 
ing the  remedy,  not  the  contract,,  when  a  reasonable  time  -  was  given  for 
bringing  suit  on  existing  documents ;  Rosenplaeuter  v.  President  etc.  Assur- 
ance Soc,  91  Fed.  734,  holding  that  statute  of  New  York«repealing  a  law 
in  force  when  a  policy  was  issued  which  required  a  certain  notice  to  be 
^ven  before  declaring  a  forfeiture,  did  not  impair  the  obligation  of  the 
contract;  Bugbee  v.  Howard,  32  Ala.  716,  sustaining  the  redemption  law  of 
184?  as  applying  to  pre-existing  mortgages;  Ex  parte  Pollard,  40  Ala.  85, 
86;  also,  s.  c.  106  in  dissenting  opinion,  holding  that  the  statute  of  1866 
{the  stay  law)  was  partly  void  as  to  pre-existing  contracts,  collecting  and 
reviewing  autliorities ;  Commissioners'  Court  v.  Rather,  48  Ala.  447,  holding 
that  mandamus  would  lie  to  compel  commissioners  to  levy  a  tax  to  pay 
bonds  as  provided  by  the  act  authorizing  their  issue,  and  that  subsequent 
legislation  requiring  presentation  of  the  bonds  for  allowance  was  inopera- 
tive; Scarborough  v.  Dugan,  10  Cal.  308,  holding  the  statute  of  limitations 
can  only  be  construed  to  apply  to  judgments  not  in  esse  at  the  time  of 
its  passage;  Tuolumne  Redem.  Co.  v.  Sedgwick,  15  Cal.  528,  529,  sustaining 
the  validity  of  the  redemption  act  of  1859;  McCauley  v.  Brooks,  16  Cal. 
31,  holding  the  act  of  April  16,  1856,  requiring  demands  against  State  to 
be  approved  by  board  of  examiners  before  warrants  were  issued,  and  act 
of  April  21,  1858,  creating  a  board  of  examiners,  were  unconstitutional; 
Hardeman  v.  Downer,  39  Ga.  427,  holding  that  the  provisions  of  the  home- 
stead and  exemption  laws  were  not,  even  when  retroactive,  violative  of  the 
constitutional  provision;  Newkirk  v.  Chapron,  17  111.  348,  holding  that  a 
■delay  occasioned  by  a  change  of  jurisdiction  from  one  tribunal  to  another 
does  not  impair  the  obligation  of  contracts;  Madison  etc.  R.  Co.  v.  White- 
neck,  8  Ind.  250,  holding  that  a  statute  charging  a  defendant  with  penalty 
und  costs  if  on  appeal  he  failed  to  reduce  the  judgment  twenty  per  cent 
was  unconstitutional ;  Helf enstein  v.  Cave,  3  Iowa,  289,  holding  laws  grant- 
ing exemptions  from  execution  and  homesteads,  affect  the  remedy,  not  the 
•contract,  and  the  law  of  the  forum,  and  not  of  the  place  of  contract,  governs 
in  the  matter  of  exemptions;  McCormick  v.  Rusch,  15  Iowa,  136,  83  Am. 
Dec.  408,  holding  that  a  law,  enacting  that  an  action  against  a  defendant 
in  the  actual  military  service  of  the  State,  shall  stand  continued  during  the 
period  of  actual  service,  does  not  impair  the  obligation  of  a  contract ;  State 
v.  Jones,  21  Md.  438,  sustaining  validity  of  statute  of  limitations  of  1853, 
abridging  the  period  for  bringing  suits  on  constable's  bonds;  Bronson  v. 
J>rewberry,  2  Doug.  45,  48,  holding  the  nonimprisonment  act  of  1869  oper- 
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ated  on  the  remedy  for  enforcement  of  prior  contracts,  but  did  not  Impair 
the  obligations  of  a  contract;  Grimes  v.  Bryne,  2  Minn.  95,  holding  the 
exemption  law  of  1858  was  constitutional  as  operaiting  only  on  the  remedy, 
Heyward  v.  Jndd,  4  Minn.  49.0,  sustaining  validity  of  statute  of  1860,  regu- 
lating foreclosure  of  mortgages,  both  as  to  mortgages  before  and  after  the 
act,  when  the  sale  is  under  a  decree  of  foreclosure,  and  holding  that  the 
law  of  the  remedy  does  not  enter  into  the  contract^  Nevitt  v.  Bank,  6 
Smedes  &  M.  522,  sustaining  the  validity  of  the  act  of  1843,  prescrihing 
the  mode  of  proceeding  against  banks  for  violation  of  their  franchises; 
Briscoe  v.  Anketell,  28  Miss.  371,  61  Am.  Dec.  555,  holding  the  legislature 
has  power  to  shorten  the  period  of  limitation  of  actions,  and  to  prescribe 
new  rules  of  evidence  and  judicial  procedure,  all  as  to  past  and  future 
rights  of  action ;  Lawson  y.  Jeffries,  47  Miss.  707,  12  Am.  Rep.  355,  collect- 
ing numerous  authorities  holding  the  act  of  the  Mississippi  constitutional 
convention  of  1868,  granting  a  retrial  of  certain  cases,  was  void;  Lessley 
V.  Phipps,  49  Miss.  801,  holding  that  a  law  materially  increasing  th6  amount 
of  property  exempt  from  execution  is  as  to  past  contracts  void;  Priestly  V. 
Watkins,  62  Miss.  806,  holding  that  statute  of  1884,  enabling  the  supervisors 
to  order  registration  of  county  bonds,  and  in  default,  stopping  payment, 
^was  void  as  to  outstanding  valid  bonds;  State  v.  Gilliam,  18  Mont.  99, 101, 
107,  31  L.  R.  A.  723,  726,  44  Pac.  396,  398,  holding  that  statute  extending 
time  for  redemption  of  a  mortgage  on  sale,  and  reducing  the  rate  of  interest 
payable  to  a  purchaser  on  redemption,  does  not  impair  the  obligation  of  the 
contract  between  mortgagor  and  mortgagee;  Rader  v.  Road  District,  36 
N.  J.  L.  277,  278,  holding  that  the  legislature  may  alter  or  repeal  a  charter 
of  a  local  government  corporation,  but  no  such  repeal  can  impair  the  obliga- 
tion of  existing  contracts,  nor  deprive  creditors  of  remedies  for  enforcing 
their  contracts  existing  when  they  were  made;  Potts  v.  New  Jersey  Arms 
etc.  Co.,  17  N.  J.  Eq.  400,  sustaining  validity  of  act  of  1866,  empowering 
the  court  to  order  sale  of  encumbered  corporation  property  free  from 
encumbrances;  Danks  v.  Quackenbush,  1  N.  Y.  134,  135,  showing  that  the 
exemption  law  of  1842  is  unconstitutional,  because  it  impairs  the  obligation 
of  contracts  by  striking  at  the  remedy;  Morse  v.  Goold,  11  N.  Y.  292,  62 
Am.  Dec.  Ill,  holding  the  exemption  law  of  1842  is  not  unconstitutional, 
because  it  merely  modifies  the  remedy;  People  v.  Otis,  90  N.  Y.  52,  holding 
the  act  of  1880  for  the  relief  of  the  Manhattan  Savings  Institution,  uncon- 
stitutional, as  the  effect  is  to  destroy  the  negotiable  character  of  bonds 
issued  by  it;  Bunn  v.  Gorgas,  41  Pa.  St.  445,  holding  the  act  of  1861, 
providing  for  a  stay  of  execution  on  proof  of  consent  of  a  majority  of 
creditors,  is  unconstitutional;  Penniman,  Petitioner,  11  R.  I.  343,  holding 
the  act  of  1877,  defining  and  limiting  the  mode  of  enforcing  the  liability 
of  stockholders  for  the  debts  of  corporations,  affected  the  remedy  only, 
and  was  constitutional;  Moore  v.  Letchford,  35  Tex.  214,  216,  14  Am.  Rep. 
367,  369,  collecting  authorities  as  to  charges  in  laws  not  regarded  as  affect- 
ing the  liability  of  contracts  and  sustaining  the  law  of  1866  making  all 
judgments  past  and  future  liens  on  real  estate  of  the  debtor;  Gianella  v. 
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Bigelow,  96  Wis.  199,  71  N.  W.  115,  holding  that  jurisdiction  had  not  been 
taken  from  the  Circuit  Courts  over  proceedings  .to  enforce  statutory  lia- 
bility of  stockholders  against  estate  of  a  deceased  stockholder;  dissenting 
opinion  in  Cook  v.  Moffat,  5  How.  315,  12  L.  Ed,  169,  majority  holding  tlftt 
State  law  on  insolvency  and  bankruptcy  discharging  contracts  subse- 
quently made  was  void  as  to  past  contracts ;  dissenting  opinion  in  Thome  v. 
San  Francisco,  4  Cal.  155, 156,  majority  holding  that  act  of  1851,  providing 
for  redemption  of  property  sold  under  execution,  was  unconstitutional; 
dissenting  opinion  in  Stafford  v.  Lick,  7  Cal.  496,  majority  holding  that 
section  41  of  the  recording  act,  requiring  prior  conveyances  to  be  recorded, 
did  not  impair  validity  of  contracts,  nor  divest  vested  rights;,  dissenting 
opinion  in  Aycock  v.  Martin,  37  Ga.  179,  discussing  effect  of  previous 
decisions  as  to  power  of  States  to  legislate  concerning  the  obligations  and 
remedies  of  contracts;  dissenting  opinion  in  Jordan  v.  Wimer,  45  Iowa, 
72,  majority  holding  that  the  code  provision  that  a  vendor's  lien  after 
conveyance  by  the  vendee  should  not  be  enforced,  unless  the  lien  was 
recorded,  could  not  apply  to  sales  prior  to  the  act ;  Von  Hoffman  v.  Quincy, 
4  Wall.  554,  18  L.  £d.  410,  any  legislation,  which,  under  the  form  of  modi- 
fying the  remedy,  impaired  substantial  rights,  is,  to  that  extent,  void; 
Cook  V.  Gray,  2  Houst.  470,  473,  81  Am.  Dec.  1^8,  190,  discussing  the 
distinction  between  the  obligation  of  a  contract  and  the  remedy ;  Von  Baum- 
bach  V.  Bade,  9  Wis.  590,  592,  593,  594,  595,  76  Am.  Dec.  283,  in  general 
discussion  of  the  question  whether  and  to  what  extent  the  remedy  formed 
part  of  the  obligation  of  a  contract. 

Power  of  sale  conferred  by  mortgagor  on  bis  mortgagee  is  not  greater  than 
that  delegated  by  tbe  law  to  marshal  to  sell  and  convey  property  levied  on 
under  execution.  State  law  prohibiting  sale  of  property  under  execution  for 
less  than  two-tblrds  of  appraised  value  is  unconstitutional  as  to  Judgments  on 
prior  contracts. 

Approved  in  Welsh  v.  Cross,  146  Cal.  633,  106  Am.  St.  Rep..  63,  81  Pac. 
233,  amendment  of  1897  to  Code  Civ.  Proc,  §  702,  extending  time  for 
redemption  from  e^^ecution  sale,  does  not  apply  to  judgments  existing 
at  time  of  its  passage;  Bradley  v.  Lightcap,  201  111.  522,  66  N.  E.  549, 
upholding,  as  to  prior  trust  deed,  Rev.  Stats.,  c.  77,  §  30,  p.  625,  relative 
to  redemption;  Planters'  Bank  v.  Sharpe,  6  How.  332,  12  L.  Ed.  460,  as 
example  of  legislation,  which  impaired  obligation  of  a  contract;  Curran 
v.  State,  15  How.  319,  14  L.  Ed.  712,  holding  that  a  law  withdrawing  real 
property  of  a  bank  from  reach  of  legal  process  impaired  its  obligations 
on  bills  previously,  issued  by  the  bank  and  was  void;  Moore  v.  Fowler, 
Hempst.  537,  Fed.  Cas.  9761,  holding  that  the  operation  of  the  principle 
was  restricted  to  contracts  made  before  the  passage  of  the  law;  Fisher  v. 
Green,  142  111.  94,  31  N.  E.  176,  holding  that  statute  of  1874,  taking 
away  the  right  of  foreclosure  and  sale  under  process  in  mortgage  or  trust 
deed,  in  case  of  the  death  of  the  mortgagor  or  holder  of  the  equity  of 
redemption,  was  void  as  to  pre-existing  mortgages  and  trust  deeds ;  Fan- 
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ning  V.  Kerr,  7  Iowa,  462,  holding  that  the  act  of  1868,  concerning  fore- 
closure of  mortgages,  was  not  intended  to  interfere  with  the  contract  of 
parties,  and  a  mortgagee  cannot  be  restrained  from  selling  under  the  power 
o^sale  in  his  deed;  Peering  v.  Boyle,  8  Kan.  536,  12  Am.  Rep.  490,  holding 
that  the  statute  provisions  relating  to  sales  and  contacts  of  married 
women  applies  to  a  note  given  by  a  married  woman  in  payment  of  her 
husband's  debt,  which  binds  her  separate  estate  independently  of  statute; 
Willard  v.  Longstreet,  2  Doug.  175,  holding  Michigan  lav  of  1841,  pro- 
hibiting sale  of  property  on  execution  for  less  than  two-thirds  of  its 
appraised  value,  void  as  to  pre-existing  contracts;  Mundy  v.  Monroe,  1 
Mich.  76,  holding  the  statute  of  1843,  forbidding  actions  of  ejectment  by 
mortgagees  before  foreclosure  of  mortgage  and  expiration  of  time  of 
redemption,  void  as  to  prior  mortgages;  Williams'  Appeal,  72  Pa.  St.  218, 
holding  that  where,  by  statute,  specific  taxation  of  a  borough  was  appro- 
priated for  payment  of  prior  indebtedness,  the  legislature  could  not  subse- 
quently authorize  another  mode  of  applying  the  appropriated  taxes ;  Penni- 
man,  Peti^oner,  11  R.  I.  350,  holding  the  State  law  of  1877,  defining  and 
limiting  the  mode  of  enforcing  the  liability  of  stockholders  for  the  debts 
of  corporations,  affected  the  remedy  only  and  was  constitutional;  In  re 
Kennedy,  2  S.  C.  224,  holding  the  constitutional  provision  providing  for  a 
homestead  execution,  and  the  act  passed  in  pursuance  thereof,  are  not  void 
as  to  prior  contracts  and  liens  of  judgments;  Yancy  v.  Yancy,  5  Heisk. 
359,  13  Am.  Rep.  8,  holding  that  a  state  of  war  suspended  the  operation  of 
statute  of  limitations,  and  that,  if  the  bar  become  complete,  it  was  not 
competent  for  the  legislature  fo  revive  a  lost  remedy;  The  Sequestration 
Cases,  30  Tex.  700,  98  Am.  Dec.  501,  holding  the  stay  law  of  1861  uncon- 
stitutional; The  Homestead  Cases,  22  Gratt.  293,  12  Am.  Rep.  519,  holding 
the  homestead  clause  in  Virginia  Constitution  and  aot  of  1870  void  as  to 
debts  incurred  before  the  Constitution;  Swinburne  v.  Mills,  17  Wash.  621, 
61  Am.  St.  Rep.  939,  50  Pac.  492,  holding  statute  Bta3dng  sale  on  foreclosure 
of  mortgage^  and  requiring  sale  to  produce  eighty  per  cent  of  appraised 
value,  void  as  to  existing  contracts. 

Distingui^ed  in  Hill  v.  Kessler,  63  N.  C.  440,  441,  442,  443,  holding  that 
the  provisions  of  the  State  Constitution  as  to  homestead  and  exemptions 
applied  to  pre-existing  and  subsequent  contracts  and  were  constitutional; 
Chadwick  v.  Moore,  8  Watts  &  S.  50,  42  Am.  Dec.  268,  holding  the  State 
law  of  1842,  suspending  for  a  year  a  sale  on  execution  for  less  than  two- 
thirds  of  the  appraised  value,  was  not  unconstitutional  as  to  prior  con- 
tracts, the  difference  being  that  in  the  principal  case  the  prohibition  was 
perpetual. 

When  laws  affecting  remedy  impair  obligation  of  contracts.    Note, 
76  Am.  Dec.  293. 

Proceedings  on  executions  issued  from'  Federal  courts  are  not  affected  by 
State  legislation,  unless  such  legislation  is  adopted  by  Federal  courts. 
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Approved  in  Ex  parte  Boyd,  105  U.  S.  651,  26  L.  £d.  1202,  holding  that 
the  power  of  Congress  and  Federal  courts  extends  to  adoption  of  State 
laws,  not  only  as  to  the  nature  and  form  of  writs  of  execntipn  for  enforcing 
judgments,  but  also  as  to  all  proceedings  thereupon;  Martin  v.  Gilmore, 
72  111.  197,  holding  that  a  sale  on  execution^  and  all  proceedings  thereunder 
by  a  United  States  marshal  made  in  1854,  was  governed  by  the  State  laws 
in  force  at  time  of  such  sale  and  proceedings ;  Minor  v.  President,  4  Smedes 
&  M.  632,  43  Am.  Dec.  499,  holding  that  the  statute  of  1841,  in  regard 
to  sales  under  execution,  had  never  been  legally  adopted  by  the  Circuit 
Court  of  the  United  States  for  the  district,  as  the  statute  required  adver- 
tisement in  five  places  and  the  sale  in  three;  Merchants'  Bank  v.  Evans, 
51  Mo.  343,  holding  that  Federal  courts  have  no  power  to  make  regula- 
tions for  the  government  of  marshals  in  collecting  sales  under  executions 
different  from  those  required  by  the  State  laws;  Sadlier  v.  Fallen,  2  Curt. 
193,  Fed.  Cas.  12,209,  as  to  effect  of  a  clischai^®  under  State  insolvency 
laws  on  an  imprisonment  for  debt  under  process  of  Federal  courts; 
Gorham  v.  Wing,  10  Mich.  498,  as  to  effect  of  rule  of  Federal  Circuit  Court 
and  power  of  court  to  adopt  State  laws  to  make  a  distinction,  based  on 
the  time  when  cause  of  action  accrued. 

Miscellaneous.  Cited  in  Beebe  v.  State,  6  Ind.  517,  63  Am.  Dec.  405, 
on  the  right  of  the  courts  to  review  the  exercise  of*  legislative  discretion, 
to  ascertain  if  the  Constitution  has  been  violated,  as  applied  to  the  pro- 
hibition law  of  1855;  Black  v.  Carroll,  24  Md.  258,  as  having  been  used 
arguendo,  that  the  act  of  1861,  chapter  17,  staying  execution  of  sales  on 
mortgages,  was  unconstitutional,  point  not  decided. 

2  How.  619-653,  11  I*.  Ed.  619,  aAIHES  ▼.  OHEW. 

Multifariousness  is  a  seeking  to  enforce  against  different  individuals,  de- 
mands which  are  wholly  disconnected;  every  case  must  be  governed  by  its  own 
circumstances,  and  the  court  must  exercise  a  sound  discretion  on  subject. 

The  following  cases  sustain  the  objection  of  multifariousness:  Utz  v. 
Wolf,  159  Fed.  697,  86  C.  C.  A.  564,  complainants  cannot  maintain  bill  in 
equity  against  eight  defendants  for  breaches  of  separate  contracts  on  theory 
that  each  merchant  entitled  to  fractional  part  of  one  automobile;  Boon- 
ville  Nat.  Bank  v.  Blakey,  166  Ind.  440,  76  N.  E.  533,  bill  in  equity  by 
bankrupt's  trustee  to  recover  alleged  fraudulent  preferences  from  several 
creditors  was  not  maintainable;  Scott  v.  Taylor,  231  Mo.  666,  132  S.  W. 
1153,  petition  for  accounting,  redemption  of  land,  cancellation  of  trust 
deeds,  that  value  of  diamonds  converted  and  legal  services  be  considered 
in  accounting  is  objectionable  for  duplicity;  Eastern  Building  &  Loan 
Assn.  V.  Denton,  65  Fed.  570,  31  U.  S.  App.  187,  bill  to  foreclose  separate 
mortgages  by  the  same  mortgagor  to  same  mortgagee  on  different  properties 
since  sold  to  different  persons,  who  are  made  defendants  in  one  suit;  Cen- 
tral Nat.  Bank  v.  Fitzgerald,  94  F^d.  20,  bill  by  creditors  against  an 
administratrix  and  creditor,  to  set  aside  a  transfer  of  property  as  a  fraudu- 
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lent  preference,  and  also  to  settle  the  rights  and  equities  in  certain  realty 
in  which  the  defendant  creditor  had  no  interest;  Mecham  v.  Williams,  9 
Ala.  847,  a  bill  chai^ng  several  defendants  with  distinct  wrongful  acts 
relative  to  different  slaves  to  which  plaintiff  had  an  equitable  title;  Fcldcr 
V.  Davis,  17  Ala.  424,  bill  for  discovery  and  enforcement  of  trust  of  slaves 
against  several  defendants,  who  had  become  purchasers  of  such  slaves; 
Keyes  v.  Little  York  etc.  Co.,  53  Cal.  734,  bill  to  enjoin  several  miners  fi-oni 
polluting  a  river  by  depositing,  therein  the  debris  and  tailings  from 
their  several  mines ;  Spencer  v.  Whitehead,  75  Ga.  299,  bill  by  independent 
plaintiffs  to  recover  from  several  parties  having  purchased  goods  from  an 
insolvent  debtor  of  plaintiff,  the  value  of  the  goods  on  ground  of  alleged 
fraudulent  conversion;  Roberts  v.  Starke,  47  Miss.  261,  bill  by  a  trader 
seeking  recovery  of  stock  in  trade  for  an  account  and  for  declaration  of 
a  resulting  trust,  holding  that  when  a  bill  combines  separable  subjects  and 
demands  different  modes  of  relief  against  defendants,  not  having  a  com- 
munity of  interest,  and  against  whom  does  not  assert  a  common  right,  it 
is  multifarious;  Jones  v.  Foster,  50  Miss.  53,  bill  to  enforce  lien  on  notes 
by  same  defendant,  some  of  which  were  given  to  plaintiff  for  purchase 
money  on  sales  by  him  as  guardian  of  minors,  others  on  sales  by  him  as 
administrator;  Columbus  Ins.  etc.  Co.  v.  Humphries,  64  Miss.  276,  1  South. 
233,  bill  by  two  legated  and  a  devisee  of  another  legatee  to  compel  account- 
ing to  foreclose  {i  trust  deed  for  an  accounting  by  testator's  partner,  to 
cancel  deeds,  and  to  subject  to  the  payment  of  the  legacies  choses  in  action 
held  by  a  third  party;  Jones  v.  Paul^  9  Mo.  296  (294),  bill  to  set  aside 
S  deed  as  fraudulent  and  void  as  to  creditors,  and  ailing  that  the  same 
deed  was  a  mortgage,  to  compel  the  mortgagee  to  account,  and  that  com- 
plainant might  be  permitted  to  redeem;  Stalcup  v.  Gamer,  26  Mo.  73, 
petition  to  reform  two  deeds  on  the  ground  of  misdescription,  made  by 
different  parties,  and  intended  to  relate  to  same  tract  of  land,  but  con- 
veying different  interests,  and  defining  two  kinds  of  multifariousness; 
Montserrat  Coal  Co.  v.  Johnson  County  Coal  Mining  Co.,  141  Mo.  157,  42 
8.  W.  824,  bill  to  compel  stockholders  to  pay  the  unpaid  balances  on  their 
stock  subscriptions,  and  damages  against  president  of  the  corporation  for 
waste  and  misappropriation  of  corporate  funds;  Washington  City  Savings 
Bank  v.  Thornton,  83  Va.  166,  2  S.  E.  195,  bill  to  obtain  personal  decree 
against  defendant  as  indorser  of  notes,  also  decree  by  way  of  daroi^es 
for  breach  of  warranty,  to  quiet  title  to  part  of  the  land  as  to  other  defend- 
ants, and  for  sale  of  land  to  pay  the  notes,  and  for  injunction  to  restrain 
cutting  of  timber. 

The  following  cases  held  the  bill  not  to  be  multifarious :  Vii*ginia  v.  West 
Virginia,  206  U.  S.  322,  51  L.  Ed.  1081,  27  Sup.  Ct.  732,  bill  in  equity  for 
accounting  by  West  Virginia  in  her  own  right  and  as  trustee  seeks  only 
decree  for  equitable  proportion  of  public  debt  of  Virginia;  Fowler  v. 
Palmer,  160  Fed.  17,  87  C.  C.  A.  157,  bill  in  equity  by  judgment  creditor 
to  set  aside  various  conveyances  alleged  fraudulent  through  which  defend- 


921  GAINES  V.  CHEW.  2  How.  619-663 

ants  acquired  interest  in  property  has  bat  single  object;  Howe  &  Davidson 
Co.  ▼.  Hangan,  140  Feda  183,  bill  alleging  water  rights  in  complainant 
under  contract  with  water  company  and  interference  with  such  rights 
against  which  injunction  and  adjustment  of  rights  sought,  is  not  multi- 
farious because  of  impleading  of  others  who  were  alleged  to  claim  interest 
in  company's  bonds  and  who,  in  collusion  with  other  defendants,  were  to 
cause  default  on  bonds  and  foreclose  on  property;  United  Cigarette  etc. 
Co.  V.  Wright,  132  Fed.  197,  bill  to  require  accounting  from  defendant 
as  agent  is  not  multifarious  because  different  transactions  set  out,  all 
growing  out  of  agency,  and  discovery  and  accounting  demanded  as  to 
each;  Hosmer  v.  Wyoming  Ry.  etc.  Co.,  129  Fed.  888,  65  L.  B.  A.  81, 
refusing  to  reverse  decree  in  specific  performance  of  sale  of  mine  for 
multifariousness  where  causes  of  action  joined  are  not  repugnant  or  incon- 
sistent, and  only  inconvenience  to  defendant  arises  from  his  having  to  pay 
illegal  costs;  Williams  v.  Crabb,  117  Fed.  203,  upholding  bill  joining  cause 
of  action  to  set  aside  will  with  one  to  set  aside  deed,  both  made  by  same 
party  and  procured  by  fraud  of  the  defendant;  Demarest  v.  Holdeman, 
157  Ind.  474,  62  N.  £.  20,  upholding  complaint  in  suit  to  cancel  school 
warrants  and  to  recover  certain  sum  of  money;  Gill  v.  City  of  Lake 
Charles,  119  La.  20,  43  South.  898,  taxpayers  and  property  holders  may 
join  in  action  to  contest  right  of  municipality  to  grant  right  of  way  along 
so-called  street  traversing  their  property;  Walker  v.  Village  of  Dillon vale^ 
82  Ohio  St.  148,  19  Ann.  Oaa.  773,  92  K.  E.  222,  taxpayer  may^  maintain 
action  on  behalf  of  himself  and  other  taxpayers  to  recover  money  illegally 
paid  out  of  treasury,  and  may  unite  as  defendants  all  against  whom  relief 
is  asked;  Dixie  Fire  Ins.  Co.  v.  American  Confectionery  Co.,  124  Tenn. 
269,  3^L.  B.  A.  (N.  S.)  897,  136  S.  W.  920,  equity  has  jurisdiction  of  suit 
for  adjustment  of  liability  of  several  insurance  companies  on  separate 
policies  issued  to  manufacturing  plant;  Depue  v.  Miller,  65  W.  Va.  124, 
23  L.  R.  A.  (N.  S.)  775,  64  S.  E.  742,  plaintiffs  could  maintain  one  action 
in  equity  against  two  tracts  of  land,  where  demand  is  founded  upon  same 
title  and  primary  relief  sought  as  to  each  is  same;  Oliver  v.  Piatt,  3  How. 
411,  11  L.  Ed.  658,  a  bill  to  declare  a  trust  of  land  in  which  several  joint 
purchasers  claimed  to  be  interested,  and  where  the  interests  were  so  in- 
volved that  justice  could  not  be  done  without  joining  all  claimants;  Pat- 
terson V.  Gaines,  6  How.  582,  12  L.  Ed.  566,  a  further  appeal  in  the  matter 
of  the  principal  case;  Barney  v.  Latham,  103  U.  S.  215,  26  L.  Ed.  518, 
holding  when  no  objection  was  taken  in  lower  court  on  ground  of  multi- 
fariousness, it  could  not  be  raised  to  defeat  the  right  of  removal;  Brown 
V.  Guarantee  Trust  Co.,  128  U.  S.  410,  413,  32  L.  Ed.  47a  471,  9  Sup.  Ct. 
127,  130,  a  cross-bill  for  foreclosure  of  a  mortgage  on  the  property  of 
a  codefendant,  and  specific  performance  of  a  contract  for  sale  between 
other  defendants,  all  relating  to  same  property;  Roberts  v.  Northern  Pac. 
B.  B.  Co.,  158  U.  S.  29,  89  L.  Ed.  883,  15  Sup.  Ct.  765,  a  bill  to  quiet 
title  against  several  defendants;  Gaines  v.  Mausseaux,  1  Woods,  120,  121^ 
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Fed.  Cas.  5176,  bill  to  reoover  possession  of  distinct  traets  of  land,  under 
distinct  conveyances,  where  the  main  ground  of  defense  is  conunon;  Cent. 
Pac.  R.  Co.  V.  Dyer,  1  Sawy.  650,  Fed.  Cas.  2552,  bill  to  determine  the 
estate  of'  several  defendants  in  land,  over  which  the  line  of  the  railroad 
ran,  when  all  the  defendants  were  interested  to  defeat  the  railroad  com- 
pany's claim  of  prior  title ;  The  Mining  Debris  Case,  8  Sawy.  636,  637,  638, 
16  Fed.  32,  33,  34,  bill  to  restrain  several  defendants,  working  independent 
mines,  from  working  by  the  hydraulic  process,  so  as  to  pollute  the  same 
stream;  Pierpont  v.  Towle,  2  Wood.  &  M.  34,  Fed.  Caa.  11,152,  holding 
that  to  prevent  multiplicity  of  suits  by  injunction,  was  good  ground  for 
chancery  jurisdiction,  notwithstanding  a  remedy  existed  at  law;  Bunnel 
v.  Stoddard,  4  Fed.  Cas.  682,  bill  by  children  and  heirs,  with  administra- 
tors of  deceased  children,  to  enforce  a  trust  and  to  set  aside  conveyances 
alleged  to  have  been  procured  by  fraud;  Sheldon  v.  Keokuk  etc.  Packet 
Co.,  10  Biss.  473,  8  Fed.  770,  a  bill  by  two  separate  judgment  credi- 
tors to  reach  property  fraudulently  ronveyed  away  by  their  common 
debtor;  Stafford  Nat.  Bank  v.  Sprague,  19  Blatchf.  532,  8  Fed.  379,  a  bill 
praying  foreclosure  of  a  judgment  lien  on  the  interest  of  the  judgment 
debtors  in  land,  and  also  the  setting  aside  of  a  prior  trust  cleed  made  by 
them  of  same  land;  Norris  v.  Hassler,  22  Fed.  403,  bill  by  several  bond- 
holders to  compel  the  trustee  to  account  for  moneys  and  property  per- 
taining to  the  trust ;  Mills  v.  Hurd,  32  Fed.  129,  bill  by  a  stockholder  trustee 
and  creditor  of  an  unincorporated  association  against  cotrustees  for  wind- 
ing up,  for  an  accounting,  and  appointment  of  a  receiver  and  to  enjoin  a 
proposed  fraudulent  sale  by  the  trustees ;  United  States  v.  Guglard,  79  Fed. 
24,  bill  alleging  trespass,  cutting  and  removal  of  timber,  and  purchase 
and  disposal  thereof  by  a  third  party,  praying  injunction  against  the  cut- 
ting and  removing  and  accounting  by  both  defendants ;  Halsey  v.  Goddard, 
86  Fed.  28,  bill  alleging  two  alternative  grounds  on  which  a  complainant 
may  be  entitled  to  an  estate,  and  where  some  of  the  defendants  may  not 
be  interested  in  all  the  questions  that  may  arise  in  the  suit;  Horton  v. 
Sledge,  29  Ala.  495,  bill  for  partition  and  account  of  rents  and  profits, 
against  tenant  in  common  holding  part,  and  a  trustee  who  had  possession* 
of  the  whole  until  delivery  of  the  portion  to  the  codefendant,  the  accounts 
being  intermixed;  Fleming  v.  Gilmer,  35  Ala.  68,  bill  by  married  woman 
against  the  executor  and  sole  legatee  of  her  trustee,  seeking  account  of 
rents  and  profits,  recovery  of  the  property,  and  apx)ointment  of  a  new 
trustee;  Boyd  v.  Hunter,  44  Ala.  718,  bill  seeking  to  reoover  rents  derived 
from  a  lease  by  plaintiff's  husband  of  her  dower,  and  also  rents  against 
the  administrator,  personally  accrued  before  and  after  the  allotment  of 
dower;  Winter  v.  Smith,  45  Ark.  553,  bill  by  beneficiary  in  a  trust  against 
the  settler  trustee,  and  others  who  had  possessed  themselves  of  distinct 
portions  of  the  trust  property,  for  an  accounting;  State  v.  Churchill,  48 
Ark.  436,  3  S.  W.  357,  bill  against  State  treasurer,  and  the  three  sets  of 
bondsmen  on  his  three  several  terms,  for  an  accounting,  where  the  accounts 
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were  so  conferred  as  to  render  it  difficult  to  determine  which  terms  should 
be  charged  with  the  delinquency;  De  Wolf  v.  Sprague  Mfg.  Co.,  49  Conn. 
298,  bill  by  holder  of  a  judgment  lien  on  real  estate  for  foreclosure  of  the 
lien,  and  for  possession  against  the  owner,  and  to  set  aside  an  alleged 
prior  trust  mortgage,  making  the  trust  mortgagees  codef endants ;  City 
Bank  v.  Bartlett,  71  Ga.  806,  bill  by  stockholders  to  rescind  subscriptions 
on  ground  of  alleged  fraud,  and  for  various  reliefs  against  the  agents, 
stockholders  and  directors  of  the  bank;  Thornton  v.  Houtze,  91  111.  220, 
holding  that  an  objection  for  multifariousness  cannot  be  urged  for  the 
first  time  in  an  amended  answer,  filed  on  the  first  day  of  the  hearing; 
Roberts  v.  Abbott,  127  Ind.  87,  26  N.  E.  566,  holding,  in  an  action  to  set 
aside  a  probated  will  and  to  probate  a  lost  will,  purchasers  of  land  from 
the  devisee  under  the  probated  will  are  proper  parties  defendant;  Powell 
y.  Spaulding,  3  G.  Greene,  462,  a  bill  by  several  tenants  in  common  to  set 
aside  decrees  of  partition  on  ground  of  alleged  fraud,  holding  as  the  rule 
that  where  there  is  unity  in  interest  as  to  the  object  to  be  attained  by  the 
bill,  the  parties  seeking  redress  may  join  in  the  same  complaint,  and  main- 
tain their  action  together;  Warreh  v.  Warren,  56  Me.  368,  bill  by  heirs  of 
a  deceased  partner  for  an  accounting  against  executors  of  surviving  part- 
ner, alleging  overdraft,  the  accounting  involving  transactions  of  the  busi- 
ness under  prior  different  partnerships;  Lockwood  Co.  v.  Lawrence,  77 
Me.  310,  62  Am.  Rep.  770,  bill  to  enjoin  nuisance  by  several  independent 
defendants  throwing  refuse  into  a  stream;  Chew  y.  Glenn,  82  Md.  375, 
33  Atl.  723,  bill  for  sx)ecific  performance  of  agreement  to  loan  money  on 
mortgages,  and  for  commissions  on  several  completed  transactions;  Torrent 
y.  Hamilton,  95  Mich.  161,  54  N.  W.  634,  bill  by  the  holder  of  four  mort- 
gages, given  by  same  mortgagor,  to  foreclose  the  mortgages,  three  oj^ 
which  covered  parts  of  the  land  included  in  the  fourth,  which  was  the  first 
in  order  of  date;  Butler  v.  Spann,  27  Miss.  238,  bill  by  trustee  to  recover 
possession  of  trust  property  in  the  hands  of  several  defendants,  claiming 
title  ffom  cestui  que  trust;  Richardson  v.  Brooks,  52  Miss.  123,  bill  by 
minor  heirs  for  cancellation  of  deeds  executed  in  fraud  of  their  rights, 
for  an  accounting  against  purchasers,  and  for  possession  of  the  land; 
Waller  v.  Shannon,  53  Miss.  502,  bill  by  a  judgment  creditor  to  vacate 
fraudulent  conveyances  to  different  parties ;  Whitfield  v.  Evans,  56r  Miss. 
492,  bill  by  judgment  creditors  against  an  administrator  on  his  general 
administration  bond,  and  a  bond  given  for  application  of  sale  moneys, 
and  against  the  two  sets  of  sureties  for  a  devastavit;  Hardie  v.  Bulger, 
66  Miss.  583,  6  South.  1,87,  bill  by  stockholders  in  a  hotel  company  to 
cancel  distinct  conveyances  of  the  corporate  property  made  under  an 
invalid  directors'  resolution;  Eastman  v.  Savings  Bank,  58  N.  H.  421,  bill 
for  the  appointment  of  a  receiver  to  collect  from  some  of  defendants 
moneys  due  to  the  bank,  and  for  an  order  placing  same  to  credit  of  depos- 
itors therein;  Rau  v.  Small,  144  Pa.  St.  309,  22  Atl.  742  (in  judgment  in 
lower  court  affirmed  on  appeal),  bill  by  administrator  against  two  sets  of 
executors,  and  a  corporation,  for  discovery  and  an  account;  Bartee  v. 
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Tompkins,  4  Sneed,  636,  bill  by  creditors  to  set  aside  fraudulent  con- 
veyances to  different  grantees,  and  not  innocent  purchasers,  and  recovery 
of- the  property  and  accounting;  Clegg  v.  Vamell,  18  Tex.  302,  where 
several  executions  against  the  husband  in  favor  of  different  plaintiffs 
are  levied  on  property  clain^ed  by  the  wife,  she  may  enjoin  all  the  execu- 
tions in  one  suit;  Love  v.  Keowne,  58  Tex.  198,  action 'by  heirs  against 
the  administrator,  and  two  sets  of  sureties,  for  discovery  of  property, 
wrongfully  converted,  for  which  each  set  of  sureties  was  liable,  judgment 
and  accounting;  Lewis  v.  St.  Albans  Iron  etc.  Works,  50  Vt.  482,  bill  by 
a  stockholder  against  the  corporation,  and  its  directors  and  treasurer, 
alleging  various  fraudulent  transactions,  praying  restitution  and  discovery; 
Commonwealth  v.  Drake,  81  Vt.  316,  bill  to  subject  to  lien  of  a  jtidgment 
the  debtor's  estate  alleged  to  have  been  fraudulently  conveyed  to  various 
parties  in  collusion  with  debtor;  Tates  v.  Law,  86  Va.  123,  9  S.  E.  510, 
bill  to  have  profits  of  a  lease  collected  and  applied  to  pay  certain  decrees 
against  plaintiff  and  insolvent  defendant,  with  a  prayer  for  an  accounting 
to  ascertain  the  rights  of  parties;  Jordan  v.  Liggan,  95  Va.  618,  29  S.  E. 
331,  bill  to  set  aside  a  deed  of  trust,  and  also  charging  that  one  of  the 
debts  secured  by  it  is  fraudulent;  Crumlish  v.  Railroad  Co.,  28  W.  Va. 
631,  a  bill  to  restrain  a  corporation  from  disposing  of,  and  compel  aii 
accounting  for,  mortgage  bonds  in  danger  of  being  lost,  and  for  admin- 
istration of  the  bonds;  Bassett  v.  Warner,  23  Wis.  688,  complaint  in 
equity  by  heirs  to  compel  an  accounting  by  administrator,  and  to  set  aside 
conveyances  made  by  him. 

Joinder  of  defendants  in  equity.    Note,  15  Am.  Dec.  428,  429. 

Bill  to  recover  real  estate  from  several  defendants  claiming  as  purchasers 
under  common  source  of  title,  by  one  who  disputes  and  claims  adversely  to  tbat 
source,  avoids  multiplicity  of  suits  and  Is  not  multifarious. 

Approved  in  Fisher  v.  Southern  Loan  &  Trust  Co.,  138  K  C.  231,  50 
S.  E.  661,  complaint  alleging  deceit  of  intestate  for  many  years  by  syste- 
matic fraud  of  one  of  defendants,  numerous  fraudulent  steps  being  stated, 
and  fraudulent  connection  of  others  in  scheme  being  set  out,  they  being 
made  parties  and  asked  to  surrender  property  they  had  received,  is  not 
demurrable  for  misjoinder;  Derbes  v.  Romero,  28  La.  Ann.  645,  holding 
that  a  petitory  action  against  several  parties  in  possession  of  a  tract  of 
land  as  trespassers,  depended  on  the  aggregate  value  of  all  the  lots  sued 
for,  not  on  the  individual  value  of  each  lot ;  Vicksburg  etc.  R.  Co.  v.  Elmore, 
46  La.  Ann.  1243,  15  South.  704,  holding  that  parties  without  titles,  occupy- 
ing lands,  might  be  joined  as  defendants  in  a  suit  for  the  lands  by  plaintiff 
asserting  ownership. 

Distinguished  in  dissenting  opinion  in  Fisher  v.  Southern  Loan  &  Trust 
Co.,  138  N.  C.  245,  50  S.  E.  666,  majority  holding  complaint  alleging  deceit 
of  intestate  for  many  years  by  systematic  fraud  of  one  of  defendants, 
numerous  fraudulent  steps  being  set  out,  and  fraudulent  connection  of 
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others  in  scheme  heing  stated,  they  heing  made  parties  and  asked  to  sur- 
render property  they  had  received,  is  not  demurrable  for  misjoinder. 

Probate  couft  In  Louisiana  has  exclusive  Jurisdiction  of  the  proof  of  wills, 
both  of  real  and  personal  property. 

Approved  in  Ewing  v.  Mclntyre,  133  Mich.  462,  95  N.  W.  541,  under 
Comp.  Laws,  §§  650,  651,  probate  court  may  admit  lost  or  destroyed  will 
to  probate;  Adams  v.  Preston,  22  How.  488,  16  L.  Ed.  278,  holding  that 
Supreme  Court  of  United  States  would  not  review  the  judgment  of  a  State 
inferior  court  where  there  was  an  appeal  to  the  Supreme  Court  of  the 
State;  Adams  v.  De  Cook,  McAll.  258,  Fed.  Cas.  51,  holding^  under  the  * 
laws  of  California,  jurisdiction  of  wills,  both  of  realty  and  personalty,  is 
vested  in  the  probate  courts;  Gould  v.  Gould,  3  Story,  537,  Fed.  Cas.  637, 
to  same  effect,  but  holding  that  equity  has  jurisdiction  to  relieve  in  cases 
of  fraud  in  settlement  of  probate  accounts;  Ellis  v.  Davis,  4  Woods,  14, 
Fed.  Cas.  4402,  holding  Federal  court  of  Louisiana  has  no  jurisdiction  of 
a  bill  by  heir  at  law  to  set  aside  a  decree  of  probate  court,  admitting  a 
will  to  probate ;  Southworth  v.  Adams,  9  Biss.  523,  4  Fed.  3,  collecting  cases 
showing  that  Federal  courts  have  no  probate  jurisdiction,  but  holding  that 
a  suit  by  an  allied  l^atee  under  a  lost  will  may,  on  the  ground  of  diverse 
citizenship,  be  removed  into  a  Federal  court;  Hoover  v.  York,  30  La.  Ann. 
(pt.  I)  756,  holding  that^a  suit  by  persons  claiming  as  heirs  to  set  aside  a 
probated  will  belonged  to  the  jurisdiction  of  the  court  which  decreed  the 
probate ;  Dower  v.  Seeds,  28  W.  Va.  151,  57  Am.  Rep.  667,  holding  that  the 
exclusive  jurisdiction  of  probate  courts  in  Louisiana  was  because  the  State 
law  was  founded  on  civil  law,  and  that  probate  courts  could  set  up  lost, 

suppressed  or  destroyed  wills  in  that  State. 

« 

Bcpiitsr  Ins  generally  concurrent  jurisdiction  with  court  of  law  in  ftand, 
but  not  where  will  is  charged  to  have  been  obtained  through  fraud,  since  in 
sncb  cases  probate  court  has  exclusive  Jurisdiction  by  reason  of  its  Jurisdiction 
over  probate  of  wills. 

'  Approved  in  Medill  v.  Snyder,  71  Kan.  598,  81  Pac.  219,  time  limited  by 
statute  of  wills  for  bringing  action  in  District  Court  to  contest  will  is  not 
extended  by  Code  Civ.  Proc,  §  23 ;  Goodenow  v.  Milliken,  1  Hask.  351, 
Fed.  Cas.  5535,  money  paid  by  a  debtor  as  fraudulent  judgment  may  be 
recovered  by  the  assignee  in  equity  or  at  law ;  Day  v.  New  England  etc.  Co., 
7  Fed.  Cas.  254,  affirming  jurisdiction  of  Federal  courts  in  suits  to  enjoin 
infringement  of  a  patent,  plaintiff  alleging  fraud  in  a  deed  set  up  by  way 
•of  defense ;  Ewell  v.  Tidwell,  20  Ark.  141, 142,  holding  a  court  of  chancery 
has  no  jurisdiction  to  declare  a  will  void  for  fraud,  it  being  made  under 
an  assumed  name  to  defraud  creditors;  State  v.  McGlynn,  20  Cal.  268, 
81  Am.  Dec  126,  holding  a  decree  of  the  probate  court  admitting  a  will 
to  probate,  not  reversed  by  the  appellate  court,  is  final  and  conclusive,  and 
•cannot  be  set  aside  in  chancery  on  the  ground  of  fraud;  Luther  v.  Luther, 
122  111.  565,  13  N.  E.  168,  holding  that  if  a  jurisdiction  is  given  by  statute, 
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as  in  Illinois,  to  courts  of  chancery  to  set  aside  pi^bates  of  will,  it  must 
be  strictly  pursued;  Waters  v.  Stickney,  12  Allen,  4,  14,  90  Am.  Dec.  123, 
1S2»  holding  that  decrees  of  probate  courts  in  matters  of  probate  within 
their  jurisdiction  are  conclusive  on  courts  of  common  law,  and  cannot  be 
reversed  by  writ  of  error  or  certiorari;  Gay  v.  Gillilan,  92  Mo.  262,  1  Am. 
St.  Rep.  718,  5  S.  W.  11,  holding  that  a  court  of  equity  will  interfere  when 
the  fraud  does  not  go  to  the  whole  will,  or  consists  in  unduly  obtaining 
the  consent  of  the  next  of  kin  to  the  probate ;  Stowe  v.  Stowe,  140  Mo.  602^ 
41  S?  W.  954,  holding  that  the  ruling  has  been  uniform  in  the  State,  that 
courts  of  equity  have  no  jurisdiction  to  set  aside  wills  for  fraud;  Trustees 
^  V.  Wilkinson,  36  N.  J.  Eq.  142,  holding  that  questions  as  to  legality  of 

execution  of  will,  capacity  of  testatrix,  and  existence  of  undue  influence, 
cannot  be  tried,  in  a  bill  by  beneficiaries  whose  legacies  were  charged  on 
land ;  Morningstar  v.  Selby,  15  Ohio,  365,  45  Am.  Dec.  582,  holding  a  court 
of  chancery  cannot  entertain  a  suit  to  set  up  a  lost  or  destroyed  will; 
Domestic  etc.  Missionary  Society  v.  Eells,  68  Vt.  501,  505,  64  Am.  St.  Bep. 
890,  894,  35  Atl.  465,  466,  holding  equity  has  no  jurisdiction  to  establish 
a  suppressed,  destroyed,  or  spoliated  will,  as  by  the  statutes  of  Vermout 
the  probate  court  has  exclusive  jurisdiction  of  probates ;  In  Matter  of  Pro- 
^bate  of  Timothy  Jackman,  26  Wis.  l07,  holding  that  in  Wisconsin  the 
jurisdiction  concerning  probates  and  administrations  was  vested  in  the 
County  Courts,  whose  decisions  were  conclusive  unless  appealed ;  Holden  v. 
Meadows,  31  Wis.  289,  and  Will  of  Ladd,  60  Wis.  193,  50  Am.  Bep.  358, 
18  N.  W.  737,  both  arguendo. 

Distinguished  in  Belton  v.  Summer,  31  Fla.  146,  21  L.  R.  A.  156, 12  South. 
373,  holding  that  in  collateral  proceedings,  the  effect  of  the  probate,  as 
prima  facie » evidence  of  the  validity  of  a  will  as  to  real  property,  may  be 
overcome  by  other  evidence  which  establishes  its  invalidity;  Gilkeson  v. 
Smith,  5  W.  Va.  129,  130,  where  fraud  did  not  enter  into  the  case  and  the 
question  was  as  to  validity  of  a  probate  granted  by  a  court  of  Confederate 
States,  the  remedy  was  in  court  of  law. 

Relief  in  equity  against  fraudulent  will.    Note,  11  Am.  Dec.  657. 

Powers  of  court  of  probate  to  revoke  probates  of  wills,  or  probate  addi- 
tional will  or  codicil.    Note,  90  Am.  Dec.  136. 

Relief  in  equity,  other  than  by  appellate  proceedings,  against  judg- 
ments, decrees  and  other  judicial  determinations.  Note,  54  Am.  St. 
Rep.  219. 

Jurisdiction  of  equity  to  set  aside  will  for  fraud.  Note,  18  Ann.  Gas. 
807. 

Title  cannot  be  set  up  under  will  before  will  has  been  proved;  but  a  bin 
in  equity  will  lie  to  obtain  discovery  of  will  alleged  to  have  been  fraudulently 
suppressed,  and  answeis  made  may  be  used  as  evidence  to  establish  the  sup- 
N*  pressed  will,  and  revoke  probate  already  granted  in  court  of  probate. 
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Approved  in  Gaines  v.  Hennen,  24  How.  566, 16  L.  Ed.  774,  farther  appeal 
in  the  matter  of  the  principal  case ;  Moore  v.  Greene,  2  Curt.  204;  Fed.  Cas. 
9763,  holding  a  will  of  lands  in  Rhode  Island  cannot  be  admitted  as  evi- 
dence of  a  devise  until  proved 'in  court  of  competent  authority;  Warner  v. 
Daniels,  1  Wood.  &  M.  112,  Fed.  Cas.  17,181,  holding  that  when  the  aid 
of  chancery  i»  indispensable  to  obtain  discovery  of  important  facts,  the 
Federal  Circuit  Court  can  take  jurisdiction  of  the  application;  McDaniel  v. 
Pattison,  98  Cal.  99,  27  Pac.  654,  holding  that  a  court  of  equity  has  no 
jurisdiction  to  give  relief  in  a  case  where  a  will  has  been  fraudulently  sup- 
pressed, and  one  of  the  two  witnesses  required  for  probate  is  the  spoliator ; 
Harris  v.  Tisereau,  52  Ga.  162,  21  Am.  Rep.  248,  holding  that  in  equity 
a  bill  might  be  filed  to  attach  a  trust  to  property  under  a  spoliated  will, 
which,  all  the  witnesses  being  dead,  could  not  be  probated;  Momingstar  v. 
Selby,  15  Ohio,  365,  45  Am.  Dec.  582,  holding  that  unless  a  bill  was  framed 
for  a  discovery  in  aid  of  a  probate  court,  a  court  of  chancery  had  no  juris- 
diction to  set  up  a  lost  or  destroyed  will;  Olney  v.  Angell,  5  R.  I.  202,  73 
Am.  Dec.  63,  holding  that  a  bill  will  not  lie  by  legatees  under  a  will  proved 
in  the  State  where  deceased  died,  but  not  proved  or  recorded  in  the  State 
of  suit,  for  an  accounting  from  the  administrator  appointed  on  the  property 
in  State. 

Lost  or  destroyed  wills  including  proceedings  for  their  probate.    Note, 
110  Am.  St.  Rep.  475. 

Admissibility  of  unprobated  will  to  prove  title  to  property.    Note, 
Ann.  Gas.  1916A,  887,  888. 

Evidence  to  establish  lost  or  destroyed  wills.    Note,  38  L.  R.  A.  445, 
451. 

Federal  equity  jurisdiction  extends  to  eBtablishing  of  will  fraudulently 
snppressed,  where  State  probate  court  refuses  to  take  Jurisdiction,  and  there 
1b  no  remedy  in  higher  State  courts. 

>  Cited  in  Case  of  Broderick's  Will,  21  Wall.  512,  22  L.  Ed.  603,  holding 
a  court  of  equity  has  no  jurisdiction  to  avoid  a  will  on  ground  of  fraud, 
mistake  or  foi^ery. 

Adoption  by  Federal  courts  of  remedies  created  by  State  statutes. 
Note,  18  L.  R.  A.  266. 

In  suit  to  recover  real  estate  charging  executors  of  will  with  ftaud  and 
purchasers  with  notice,  they  must  be  considered  as  holding  t^e  property  in 
trust,  and  powers  of  court  of  chancery  are  required  to  do  complete  justice 
between  parties. 

Approved  in  Gaines  v.  Musseaux,  1  Woods,  122,  Fed.  Cas.  5176,  another 
suit  to  recover  real  estate  under  the  will  in  the  principal  case;  Foster  v. 
Swasey,  2  Wood.  &  M.  221,  Fed.  Cas.  4984,  holding  that  a  court,  having 
once  obtained  jurisdiction  in  equity  on  proper  grounds,  may  proceed  to 
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finish  the  case,  rather  than  send  the  parties  to  new  actions  at  law;  Partee 
V.  Thomas,  11  Fed.  773,  holding  Federal  courts  in  Tennessee  have  jurisdic- 
tion to  enforce  the  trusts  of  a  will  at  suit  of  a  cestui  que  trust,  who  has 
been  deprived  of  possession  by  a  breach  of  trust;  Amory  v.  Amory,  1  Fed. 
Cas.  773,  holding  that  Federal  Circuit  Court  would  entertain  a  bill  in  equity 
to  restrain  executors  from  setting  up  or  using  a  will  to  defeat  the  legal 
rights  of  a  widow. 

Express  trusts  are  abolished  by  law  of  Louisiana,  but  this  does  not  extend 
to  trusts  implied  by  law  from  the  fraud  of  an  individual  who  hu  wrongfully 
possessed  himself  of  another's  property. 

Approved  in  Flanders  v.  Thompson,  3  Woods,  11,  Fed.  Cas.  4853,  holding 
a  purchase  by  an  assignee  in  bankruptcy  in  his  own  name,  with  money  of 
the  bankrupt,  subjects  the  property  to  a  resulting  trust  in  favor  of  the 
bankrupt's  estate;  Manning  v.  Hayden,  5  Sawy.  378,  Fed.  Cas,  9043,  hold- 
ing that  a  purchase  in  his  own  name,  by  an  attorney  at  law,  of  property 
which  he  had  engaged  to  buy  for  a  client,  implied  a  trust  in  favor  of  the 
client  which  equity  would  enforce;  Succession  of  Franklin,  7  La.  Ann.  420, 
holding  that  a  bequest  for  the  purpose  of  founding  an  academy  in  Tennes- 
see, was  a  prohibited  fidei  commissum  under  the  laws  of  Louisiana;  Perin 
V.  McMicken,  15  La.  Ann.  158,  a  testamentary  disposition  for  the  founda- 
tion and  maintenance  of  colleges  under  the  administration  of  a  municipal 
•corporation  is  a  prohibited  fidei  commissum. 

In  proceeding  in  equity  in  Federal  court  in  wMi^  validity  of  will  is  called* 
In  question,  court  may  direct  an  issue  devisavlt.v^  non  to  be  tried  at  law. 

Approved  in  Patterson  v.  Gained,  6  How.  584,  12  L.  Ed.  567,  being  a  fur- 
ther appeal  in  the  matter  of  the  principal  case ;  Fuentes  v.  Gaines,  1  Woods, 
115,  Fed.  Cas.  5145,  holding  that  when  the  validity  of  a  will  is  brought  in 
•question  incidentally  on  questions  of  title  to  property,  it  is  open  to  investi- 
gation in  any  court  in  which  the  title  may  be  litigated,  whether  a  State  or 
Federal  court. 

^  Miscellaneous.  Cited  in  Gaines  v.  Hennen,  24  How.  565,  16  L.  Ed.  774, 
And  Davis  v.  Gaines,  104  U.  S.  406,  26  L.  Ed.  764,  both  other  appeals;  Gaines 
V.  Lizardi,  1  Woods,  59,  Fed.  Cas.  5174,  as  not  conflicting  with  a  decision 
that  a  recovery,  either  of  damages  for  detention,  or  of  the  price  as  for  a 
sale,  changes  the  title  to  property,  and  is  itself  an  election  to  have  the 
money  instead  of  the  property ;  Dupuy  v.  Bemiss,  2  La.  Ann.  514,  in  general 
discussion  of  concurrent  jurisdiction  of  State  and  Federal  courts,  as  afford- 
ing redress  for  all  wrongs  under  differing  forms  of  procedure;  Bledsoe  v. 
Erwin,  33  La.  Ann.  618,  holding  if  a  charge  of  nullity  of  judgment  had 
been  coupled  with  a  main  and  controlling  demand,  the  question  of  validity 
of  judgment  could  be  inquired  into  by  any  court  having  juris^ction  of  that 
demand ;  CaujoUe  v.  Ferrie,  23  N.  Y.  109,  as  to  presumptions  being  in  favor 
of  a  marriage  having  taken  place,  to  be  negatived  only  by  disproving  eveiy 
reasonable  probability. 
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2  Sow.  663-711,  11  L.  Ed.  416»  HANSON  ▼.  EUflTAOE. 

It  is  error  to  instmct  jury  that  they  may  presnme  fact  sought  to  be  proYed 
from  certain  books  and  papers,  ftom  refusal  to  furnish  them. 

Cited  in  dissenting  opinion  in  Mitchell  v.  Harmony,  13  How.  147,  14 
Ij.  Xld.  89,  majority  holding  that  in  States  where  it  is  the  practice  for  the 
court  to  express  its  opinion  upon  the  facts  in  charging  the  jory,  the  Federal 
court  may  follow  the  sanle  practice. 

Befnsai  to  produce  books  and  papers  under  notice,  lays  foundation  for  in- 
troduction of  secondary  evidence  of  their  contents,  but  affords  neither  pre- 
Bumptiye  nor  prima  facie  evidence  of  fact  sought  to  be  proved  by  them. 

Cited  in  Ashley  v.  Board  etc.,  83  Fed.  540,  54  U.  S.  App.  461,  holding 
that  a  suspicion  from  refusal  to  answer  cannot  supply  the  want  of  facts. 

Failure  of  party  to  action  to  produce  evidence  as  raising  presumption 
against  him.    Note,  Ann.  Gas.  1914A,  928. 

Presumption  from  failure  to  produce  evidence.    Note,  14  L.  R.  A.  471. 

If  secondary  evidence  of  contents  of  books,  papers  and  docmnents,  for 
which  notice  to  produce  has  been  given  and  refused,  is  vague,  imperfect  and 
uncertain,  every  intendment  and  presumption  shall  be  against  party  refusing 
to  produce. 

Cited  in  United  States  Express  Co.  v.  Jenkins,  73  Wis.  476,  41  N.  W.  959, 
holding  that  in  an  action  to  recover  money,  which  defendant  has  been  con- 
victed of  receiving,  his  refusal  to  explain  how  he  came  by  it  may  be  con- 
sidered by  the  jury  as  corroborating  the  plaintiff's  evidence. 

When  realty  considered  firm  property.    Note,  27  L.  R.  A.  496. 

Miscellaneous.  Cited  in  May  v.  May,  7  Fla.  241,  to  point  that  in  pro- 
ceedings to  rectify  a  contract  on  the  ground  of-mistake,  the  proof  should 
be  beyond  a  doubt;  Moncure  v.  Hanson,  15  Pa.  St.  392,  citation  of  the 
review  in  the  lower  court  of  the  State  bankruptcy  law  in  the  bill  of  excep- 
tions as  stated  in  the  principal  case,  not  involved  in  the  decision ;  McKibbin 
V.  Martin,  64  Pa.  St.  356,  3  Am.  Rep.  590,  citing  the  opinion  of  the  lower 
court  as  stated  in  principal  case  on  question  of  fraudulent  transfers,  not 
involved  in  decision. 

2  How.  711-743,  11  Lb  Ed.  439,  BANK  OF  THE  UNITED  STATES  V.  X7NITED 
STATES. 

United  States  as  drawers  are  liable  to  Bank  of  United  States  as  holders 
of  bill  for  fifteen  per  cent  damages  under  statute  of  Maryland,  on  bill  drawn 
by  government  upon  the  French  government,  not  paid  and  duly  protested. 

Overruled  in  United  States  v.  Bank,  5  How.  395,  401,  12  L.  Ed.  206,  208, 
holding  that  the  Maryland  statute  did  not  in  terms  apply  to  a  bill  drawn 
on  a  foreign  government,  and  that  a  bill  of  exchange  in  form  drawn  by 
in— 59 
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one  government  on  another,  was  not  governed*  by  the  law-merchant,  nor 
subject  to  protest  and  consequential  damage. 

Damages  recoverable  by  holder  of  dishonored  foreign  bill  of  exchange. 
Note,  Ann.  Gas.  191SA,  811,  812. 

Damages  given  by  statute  on  a  protested  foreign  bill  are  as  much  a  part 
of  the  contract  as  the  interest.  They  are  usually  intended  to  be  in  lien  of 
re-ezchange.  * 

Approved  in  Pavenstedt  v..  New  York  Life  Ins.  Co.,  203  N.  Y.  95,  Ann. 
Gas.  1913A,  806,  96  N.  E.  106,  damages  recoverable  by  payee  of  negotiable 
foreign  bill  of  exchange  protested  for  nonpa3rment  against  drawer  may  in- 
clude face  of  bill,  interest,  protest  fees  and  re-exchange;  Wood  v.  Watson, 
53  Me.  302,  holding  that  whether  the  rule  of  damages  is  established  by 
statute,  or  by  a  long-continued  usage  having  the  force  of  law,  it  is  to  be 
deemed  a  part  of  the  contract  of  indorsement. 

If  payee  of  bill  after  transfer  by  indorsement  takes  it  up  supra  protest, 
indorsements  are  in  efifect  stricken  out,  and  payee  becomes  holder,  and  has 
same  claim  for  damages  as  if  it  had  never  been  indorsed.    . 

Cited  in  Pratalongo  v.  Larco,  47  Cal.  386,  holding  that  one  pa3dng  a  bill 
supra  protest  became  thereby  the  holder,  with  the  same  rights  against  the 
drawer  as  though  he  had  been  an  indorsee. 

When  indorser  may  recover  on  note.    Note,  1  Anu  Dec.  275. 

Negotiability  of  instrument  referring  to  particular  fund  or  account. 
Note,  11  Ann.  Gas.  603. 

As  holder  of  protested  bill,  government  exacts  damages;  it  would,  there- 
fore, seem  equitable  that  as  drawer,  under  like  circumstances,  it  should  pay 
them. 

Cited  in  United  States  v.  State  Bank,  96  U.  S.  36,  24  L.  Ed.  648,  United 
States  are  liable  to  damages  if  they  allow  a  bill  which  they  have  accepted 
to  go  to  protest ;  United  States  v.  Ames,  1  Wood.  &  M.  81,  Fed.  Cas.  14,441, 
to  same  effect  as  to  liability  of  the  government,  but  this  case  was  decided 
before  the  overruling  appeal ;  Raymond  v.  Holmes,  11  Tex.  59,  holding  that 
the  liabilities  of  the  drawer  of  a  bill  depend  on  the  lex  loci  contractus,  and 
citing  the  principal  case  as  an  example. 

Conflict  of  laws  as  to  measure  of  damages.    Note,  56  L.  R.  A.  307. 

Conflict  of  laws  as  to  negotiable  paper.    Note,  61  L.  R.  A.  215. 

Setoff,   counterclaim,  or  recoupment  in  action   by   State.    Note,   33 
L.  R.  A.  (N.  S.)  379. 
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3  How.  0-32,  11  Ii.  Ed.  469,  AIJ>BIDa£  ▼.  WILLIAMS. 

In  expounding  a  statute^  the  court  will  look  to  the  public  history  of  tha 
times  in  which  it  was  passed. 

Approved  in  Drake  v.  Drewry,  109  Ga.  407,  35  S.  E.  47,  construing  local 
option  law,  Pol.  Code,  §  1541;  Emerson  v.  Boston  etc.  R.  R.,  75  N.  H.  428, 
27  L.  B.  A.  (N.  8.)  381,  75  Atl.  530,  holding  statute  prohibiting  giving  o£ 
railway  passes  did  not  prohibit  transporting  stockholders  of  lessor  com- 
pany free  of  charge  to  annual  meeting  when  required  by  terms  of  lease; 
£x  parte  Whitehouse,  3  Okl.  Cr.  103,  104  Pac.  374,  applying  rule  in  con- 
struing statute  establishing  county  superior  courts;  Ex  parte  Flake,  67 
Tex.  Cr.  226,  149  S.  W.  161,  construing  meaning  of  "nonintoxicating  liquors 
and  beverages"  as  used  in  license  tax  law;  State  v.  Clausen,  85  Wash.  266, 
Ann.  Oaa.  1916B,  810,  148  Pac.  30,  applying  rule  in  construing  constitu- 
tional provision  for  referendum;  United  States  v.  Union  Pacific  R.  R.  Co., 
91  U.  S.  79,  23  L.  Ed.  228,  construing  statute  aiding  construction  of  rail- 
road; Smith  V.  Townsend,  148  U.  S.  494,  37  L.  Ed.  534,  13  Sup.  Ct.  635, 
construing  acts  relating  to  Indian  lands;  Tompkins  v.  Little  Rock  etc.  Ry. 
Co.,  21  Fed.  376,  construing  acts  loaning  State  bonds  to  railway  company; 
Grace  v.  Collector,  79  Fed.  320,  48  U.  S.  App.  234,  construing  revenue  act; 
State  V.  Haworth,  122  Ind.  479,  7  L.  R.  A.  246,  23  N.  E.  952,  construing 
school  laws;  dissenting  opinion  in  Canal  Company's  Case,  83  Md.  641,  35 
Atl.  583,  construing  statutes  relating  to  bonds  on  canal;  Funk  v.  St.  Paul 
City  Ry.  Co.,  61  Minn.  439,  52  Am.  St.  Rep.  611,  29  L.  R.  A.  210,  63  N.  W, 
1101,  construing  word  "railroad"  in  statute;  Rich  v.  Flanders,  39  N.  H. 
312,  construing  statute  removing  disqualification  of  witnesses;  Opinion 
of  the  Justices,  66  N.  H.  660,  33  Atl.  1093,  holding  public  history  may  be 
looked  to  to  ascertain  evil  statute  is  intended  to  correct. 

(931) 
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In  eixpoimdiiLg  law,  court  cannot  be  influenced  hy  conBtroctlon  placed  upon 
it  by  IndlTldnal  members  of  Congress  in  debate,  nor  by  motives  or  reason^ 
assigned  by  tbem  for  supporting  or  opposing  amendments  that  were  offered. 

Approved  in  United  States  v.  Thompson,  189  Fed.  841,  construing  revenue 
law  (section  3296,  Revised  Statutes);  Nelson  v.  Southern  Ry.  Co.,  172 
Fed.  485,  applying  rule  in  construing  Employers'  Liability  Act;  Red  C. 
Oil  Mfg.  Co.  V.  Board  of  Agriculture,  172  Fed.  710,  applying  rule  in  deter- 
mining validity  oi^  State  statute  taxing  sale  of  illuminating  oil;  Cortelyou 
V.  United  States,  32  App.  D.  C.  29,  applying  rule  in  construing  act  of 
Congress  providing  for  purchase  of  historical  manuscripts;  Ex  parte  Hel- 
ton, 117  Mo.  App.  621,  93  S.  W.  915,  construing  Laws  1905,  pp.  168,  169, 
relating  to  hunters'  licenses;  E.  D.  Clough  &'  Co.  v.  Boston  etc.  R.  R. 
Co.,  77  N.  H.  242,  Ann.  Oas.  1915B,  1195,  90  Atl.  872,  applying  rule  in 
construing  statute  creating  board  of  ntilroad  commissioners;  United  States 
V.  Wilson,  58  Fed.  772,  construing  act  relating  to  obscene  letters;  Mc- 
Garrahan  v.  Maxwell,  28  Cal.  95,  and  Tameling  v.  Emigration  Co.,  2  Colo. 
423,  construing  Mexican  grant'  act ;  dissenting  opinion  in  Gamble  v.  State, 
63  Md.  263,  construing  statute  against  gambling;  Taylor  v.  Taylor,  10 
Minn.  126,  refusing  to  resort  to  debate  at  constitutional  convention  in 
construing  Constitution;  United  States  v.  Trans-Missouri  Freight  Assn., 
166  U.  S.  318,  41  L.  Ed.  1020,  17  Sup.  Ct.  550,  construing  commerce  act; 
State  V.  Lancashire  Fire  Ins.  Co.,  66  Ark.  466,  51  S.  W.  634,  applying  rule; 
Farmers'  Loan  &  Trust  Co.  v.  Chicago  etc.  Ry.  Co.,  39  Fed.  155  (reprinted 
in  Angle  v.  Chicago  etc.  Ry.  Co.,  151  U.  S.  46,  as  dissenting  opinion), 
holding  court  cannot  inquire  into  truth  or  f  ailsity  of  representations  alleged 
to  have  been  made  to  the  legislature. 

Proceedings  of  constitutional  convention  as  aid  in  construing  Con- 
stitution.   Note,  10  Ann.  Gas.  1146. 

Opinions  or  motives  of  legislature  or  draftsman  bill  as  aid  to  construc- 
tion of  statute.    Note,  19  Ann.  Oas.  1031. 

An  Act  of  Congress  repeals  only  such  parts  of  previous  acta  as  are 
inconsistent  with  It. 

Approved  in  United  States  v.  Walker,  22  How.  311,  16  L.  Ed.  886,  con- 
struing "additional  compensation"  acts;  Wilson  v.  Maxwell,  2  Blatchf. 
320,  Fed.  Cas.  17,824,  construing  revenue  laws ;  In  re  Secretary  of  Treasury, 
71  Fed.  510,  construing  tariff  act;  Anglo-California  Bank  v.  Secretary, 
76  Fed.  753,  48  U.  S.  App.  48,  holding  revenue  act  of  1883  not  repealed  in 
certain  particulars  by  McKinley  and  Wilson  acts;  Fabri  v.  Murphy,  95 
U.  S.  196,  24  L.  Ed.  470,  the  repugnancy  must  be  manifest  and  irreconcilable. 

Begulatlons  of  the  treasurer  made  nnder  authority  conferred  by  law,  have 
the  force  of  law. 

Approved  in  Peters  v.  United  States,  2  Okl.  123,  33  Pac:  1033,  false 
Bwearing  before  United  States  land  receiver  in  pending  contest  is  punish- 
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able  as  perjury  under  U.  S.  Rev.  Stats.,  §  5392 ;  United  States  v.  Hutton, 
10  Ben.  272,  Fed.  Cas.  16,433,  applying  role  to  eustom-honse  regulations; 
Peters  v.  United  States,  2  Okl.  123,  33  Pac.  1033,  applying  role  to  land 
oflSee  xeg^ilations. 

Miscellaneous.  Cited  in  Thomson  v.  Maxwell,  2  BlatcHf.  390,  Fed.  Gas. 
13,983,  discussing  liability  of-  collector  for  moneys  received;  Briggs  v. 
Spencer,  3  Bob.  (La.)  268,  and  Taylor  v.  Carondelet,  22  Mo.  Ill,  erro- 
neously. 

S  How.  32-^7,  11  L.  Ed.  479,  BABBY  ▼.  OAlflBUS. 

Appropriation  of  land  is  made  wben  survey  and  notice  of  location  are 
returned  to  the  recorder's  office. 

Approved  in  The  Hot  Springs  Cases,  92  U.  S.  712,  713,  28  L.  Ed.  696, 
696,  Lessieur  v.  Price,  12  How.  75,  13  L.  Ed.  899,. Rector  v.  Ashley,  6  Wall. 
150,  18  L.  Ed.  735,  Mackay  v.  Easton,  19  Wall.  633,  22  L.  Ed.  215,  Rector 
V.  Gaines,  19  Ark.  85,  Ashley  v.  Rector,  20  Ark.  368,  Gaines  v.  Rector, 
26  Ark.  188,  191,  Steinbach  v.  Moore  30  Cal.  508,  Lessieur  v.  Price,  12 
Mo.  25,  Cabunne  v.  Lindell,  12  Mo.  187,  Gray  v.  Givens,  26  Mo.  300,  and 
Gibson  v.  Choteau,  39  Mo.  560,  561,  all  holding  location  not  complete  until 
return  of  plat  of  survey;  Frisbie  v.  Whitney,  9  Wall.  197,  19  L.  Ed.  672, 
holding  by  analogy  settler  acquires  no  vested  rights  under  pre-emption 
laws  until  payment  of  purchase  money. 

Distinguished  in  Block  v.  Morrison,  112  Mo.  353,  20  S.  W.  342,  hold- 
ing locator  acquired  sufficient  interest  to  be  subjected  to  sale  under  execu- 
tion. 

Questioned  in  United  States  v.  California  etc.  Land  Co.,.  148  U.  S.  45, 
87  L.  Ed.  361,  13  Sup.  Ct.  463,  fact  that  purchaser  holds  under  quitclaim 
deed  does  not  of  itself  prevent  his  being  a  bona  fide  purchaser. 

TTnder  act  of  1815,  Kew  Madrid  certlflcate  could  be  located  on  pnUic  lands 
before  they  were  offered  for  sale  or  even  surveyed  by  the  public  surveyor. 

Distinguished  in  Mills  v.  Stoddard,  8  How.  362,  12  L.  Ed.  1114,  hold- 
ing lands  claimed  under  Spanish  concession  properly  filed,  exempted  from 
location;  Grogan  v.  Knight,  27  Cal.  520,  holding  sale  of  lieu  lands  by 
State  void  unless  after  survey  and  approval  by  United  States. 

Under  act  of  1806,  Incomplete  claim  under  Spanish^  or  French  authority, 
dated  prior  to  October  1,  1800,  is  barred  by  failare  to  file  evidences  thereof. 

Cited  in  Mintum  v.  Brower,  24  Cal.  667,  holding  inchoate  titles  under 
Mexican  grants  forfeited  unless  presented  to  commissioners  under  act 
of  Congress;  Les  Bois  v.  Bramell,  4  How.  458,  11  L.  Ed.  1066,  discussing 
nature  of  bar  under  acts  of  1824,  1826,  1828,  relating  to  land  claims  in 

Missouri. 

Distinguished  in  Farmer  v.  Eslava,  U  Ala.  1038,  holding  documents  not 
filed  under  acts  of  1805  admissible  to  lay  foundation  for  title  by  prescrip- 
tion. 
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Wbere  statate  prorlded  that  confirmation  of  grant  should  operate  merely 
to  rellnquieh  title  of  United  States,  intervening  title  may  become  entitled  to 
preference. 

Approved  in  State  v.  Ham,  19  Mo.  606,  construing  statute  containing 
similar  proviso;  Warren  v.  Shuman,  5  Tex.  456,  confirmation  of  invalid 
title  does  not  impair  intermediately  acquired  rights;  Jennings  v.  Cordova, 
20  Tex.  515,  holding  pre-emption  claimant  entitled  to  priority  over  sub- 
sequent locator  under  confirmatory  act,  where  patent  to  latter  did  not 
issue  prior  to  statute. 

Miscellaneous.  Cited  in  Trimble  v.  Smithers,  1  Tex.  807,  holding  obliga- 
tion to  perfect  inchoate  titles  under  treaty  is  for  political  branch  of 
government. 

ft 

S  How.  57-61,  11  If.  Ed.  491,  DI0K80K  ▼.  WILKINSON. 

Matters  not  pleaded  in  bar  of  original  action  cannot  be  afterward  pleaded 
in  action  founded  on  the  judgment. 

Approved  in  St.  Louis  etc.  R.  Co.  v.  Wabash  R.  Co.,  152  Fed.  861,  81 
C.  C.  A.  643,  and  Union  Pac.  R.  Co.  v.  Mason  City  etc.  R.  Co.,  165  Fed. 
850,  91  C.  C.  A.  530,  both  holding  every  matter  which  might  have  been 
presented  in  first  suit  was  res  adjudicata  in  second  suit  between  same 
parties  on  same  subject;  dissenting  opinion  in  St.  Louis  S.  W.  Ry.  Co.  v. 
Jackson,  95  Fed.  571,  majority  holding  recital  in  railroad  mortgage  fore- 
closure decree  as  to  certain  lien  was  mere  matter  of  inducement  and  not 
an  adjudication;  Union  Trust  Co.  v.  Rochesier  etc.  R.  R.  Co.,  29  Fed. 
610,  holding  case  not  open  to  inquiry  into  the  merits  in  suit  on  judgment; 
Board  of  Commrs.  v.  Piatt,  79  Fed.  572,  49  U.  S.  App.  223,  225,  in  action 
on  judgment,  corporation  may  not  plead  that  orig^inal  indebtedness  was 
ultra  vires;  Holt  County  v.  National  etc.  Ins.  Co.,  49  U.  S.  App,  382,  80 
Fed.  689,  and  Allison  v.  Corson,  88  Fed.  586,  both  applying  rule. 

Defense  which  might  have  been  pleaded  to  the  original  action  cannot  be 
set  up  in  a  scire  facias.  "^ 

Approved  in  Willett  v.  Otterback,  9  Mackey  (D.  C),  328,  following  rule; 
Lyon  V.  Ford,  7  App.  D.  C.  321,  holding  decision  of  court  not  reviewable 
upon  scire  facias;  Perkins  v.  Bangs,  206  Mass.  414,  92  N.  E.  625,  holding 
writ^f  scire  facias  io  vacate  return  of  satisfaction  of  execution  and  for 
new  execution  was  independent  suit;  State  v.  Kinne,  39  N.  H.  138,  dis- 
cussing scire  facias  generally. 

Scire  facias.    Note,  122  Am.  St  Rep.  104. 

Judgment  by  default  against  an  administrator  is  an  admission  of  assets 
to  the  extent  charged  in  the  proceeding. 

Cited  in  Carver  v.  Wells,  17  R.  L  690,  24  Atl.  467,  holding  default  of 
executive  admits  aas^ts. 


935  NOTES  ON  U.  S.  REPORTS;  3  How.  62-87 

Distinguished  in  Senescal  ▼.  Bolton,  7  N.  M.  358,  34  Pac.  447,  holding 
error  to  render  judgment  against  administrator  personally  where  declara- 
tion did  not  allege  any  assets  in  his  hands. 

3  How.  02-72,  11  L.  Ed.  4M,  WALKER  T.  BANK  OF  WABHTKOTOli. 

Every  snlMMquent  security  given  for  a  note  originally  usurious,  is  void. 

Approved  in  Clark  v.  Harmer,  9  App.  D.  C.  10,  holding  fraud  rendering 
contract  void,  invalidated  subsequent  contract  modifying  its  terms;  Camp- 
bell v.  Sloan,  62  Pa.  St.  485,  and  Farmers  etc.  Bank  v.  Hoagland,  7  Fed. 
161^  where  original  note  is  usurious,  renewal  note  is  likewise;  Stanley  v. 
Westrop,  16  Tex.  206,  Nelson  v.  Hurford,  11  Neb.  467,  9  N.  W.  649,  Taylor 
V.  Morris,  22  N.  J.  Eq.  610,  and  King  v.  Ferry  Ins.  etc.  Co./  67  Ala.  121, 
change  of  security  does  not  purge  the  original  loan ;  Orr  v.  Lacy,  4  McLean, 
248,  Fed.  Cas.  10,589,  and  Market  Bank  v.  Smith,  16  Fed.  Cas.  758,  remark- 
ing where  note  is  usurious,  substituted  note  is  also. 

Distinguished  in  Coffman  v.  Miller,  26  Gratt.  701,  Vaught  v.  Rider,  83 
Va.  660,  5  Am.  St  Rep.  305,  3  S.  E.  293,  and  Drake  v.  Chandler,  18  Gratt. 
910,  98  Am.  Dec.  762,  holding  rule  does  not  apply  where  stranger  to 
original  security,  unaffected  by  the  usurious  consideration,  supplants  it 
by  a  new  obligation  of  his  own. 

Where  note  was  discounted  at  bank,  and  bank  paid  checks  of  maker  before 
proceeds  were  actually  placed  to  maker's  credit^  and  afterward  treated  note 
as  having  been  discounted  at  the  day  of  its  date,  such  arrangement  was  not 
usnrloiu. 

Cited  in  Omaha  Hotel  Co.  v.  Wade,  97  U.  S.  24,  24  L.  Ed.  920,  holding 
there  must  be  unlawful  intent  to  constitute  usury. 

Where  a  contract  is  in  writing,  question  whether  usurious  is  for  the  court 
exclusively. 

Cited  in  Buttrick  v.  Harris,  1  Biss.  445,  Fed.  Cas.  2256,  applying  rule; 
Higgins  V.  McCrea,  116  U.  S.  682,  29  L.  Ed.  768,  6^  Sup.  Ct.  562,  when  facts 
flk^  undisputed,  matter  becomes  question  of  law. 

3  How.  73-80,  11  L.  Ed.  499,  HENDEBSOK  V.  ANDEBSON. 

Pfrty  to  negotiable  paper  having  given  it  currency  by  bis  name,  may  not 
invalidate  it  by  showing  on  bis  own  testimony  an  illegal  consideration. 

Cited  in  Treon  v.  Brown,  14  Ohio,  488,  following  rule. 
.  Distinguished  in  Sweeny  v.  Easter,  1  Wall.  173,  17  L.  Ed.  683,  holding 
indorser  "for  collection,"  is  not  within  the  rule;  Goodwin  v.  Chadwick, 
35  Me.  194,  nor  an  indorser  "without  recourse";  Smithwick  v.  Anderson, 
2  Swan,  577,  nor  an  indorser  after  maturity;  Pecker  v.  Sawyer,  24  Vt. 
464,  nor  an  indorser  who  is  not  directly  interested  in  the  result  of  the  suit. 

8  How.  81-87,  11  Ed.  508^  P0X7LTNET  T.  LAFAYETTE. 
Not  cited* 
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S  How.  87-103,  11  Ii.  Ed.  506,  KENDALL  T.  STOKES. 

After  reference,  award  and  receipt  of  amount  awarded,  snit  cannot  be 
maintained  on  ground  that  party  had  not  proyed  before  referee  all  damages 
to  whlcli  he  was  entitled. 

Cited  in'Veghte  v.  Hoagland,  29  N.  J.  L.  131,  holding  award  conclusive 
on  all  matters  referred;  Bumham  v.  Milwaukee,  100  Wis.  77,  76  N.  W. 
1022,  finding  of  arbitrators  is  final. 

Distinguished  in  Tribby  v.  O'Neal,  39  App.  D.  C.  468,  holding  summary 
proceeding  to  recover  personal  property  not  bar  to  subsequent  action  for 
damages  for  detention;  State  v.  Summit  Lumber  Co.,  117  La.  644,  42 
South.  196,  holding  application  for  rehearing  not  entertained  on  order 
granting  or  refusing  rule  nisi  on  application  for  mandamus;  Ludwick  v. 
Penny,  158  N.  C.  108,  73  S.  E.  230,  holding  action  to  recover  personal 
property  did  not  bar  action  by  defendant  against  former  plaintiff  for 
damages  for  wrongfully  suing  out  claim  and  delivery. 

Act  of  postmaster-general  in  suspending  certain  credits  entered  by  his 
predecessor,  is  not  ministerial. 

Approved  in  State  v.  American  Surety  Co.,  26  Idaho,  674,  146  Pac.  1103, 
applying  rule  in  action  against  surety  of  bank  commissioner  for  injuries 
caused  by  breach  of  official  duty;  Wilson  v.  Spencer,  91  Neb.  171,  136 
N.  W.  547,  applying  rule  to  road  overseer;  Valentine  v.  City  of  Englewood, 
76  N.  J.  L.  616,  19  L.  R.  A.  (N.  S.)  262,  71  Atl.  346,  holding  members  of 
board  of  health  not  personally  liable  for  acts  done  under  statute  to  prevent 
spread  of  infectious  disease;  Garff  v.  Smith,  31  Utah,  109,  120  Am.  St, 
"Rep.  924,  86  Pac.  774,  holding  sheep  inspector  not  liable  for  damages 
caused  in  inspecting  and  quarantining  sheep ;  Emery  v.  Littlejohn,  83  W&sn. 
346,  Ann.  Gas.  1915D,  767,  145  Pac.  426,  holding  superintendent  of  State 
asylum  not  liable  for  c^amages  caused  by  patient  who  was  released  when 
not  cured. 

Distinguished  in  Perkins  v.  Blauth,  163  Cal.  787,  127  Pac.  52,  holding 
commissioner  of  reclamation  district  liable  to  owner  of  land  for  negligent 
failure  to  perform  duty.  * 

(Public  officers,  acting  according  to  their  best  discretion,  are  not  liable  for 
errors  of  judgment. 

Approved  in  State  v.  May,  177  Mo.  App.  723,  160  S.  W.  1031,  holding 
act  of  constable  in  leaving  door  open  causing  pneumonia  was  not  breach 
of  condition  in  his  bond;  Gould  v.  Hammond,  McAU.  237,  238,  Fed.  Gas. 
5638,  appljdng  rule  to  decision  by  collector'  of  the  port;  Porter  v.  Haight, 
46  Cal.  639,  applying  rule  to  decision  of  prison  board  annulling  contract; 
Ballerino  v.  Mason,  83  Cal.  449,  23  Pac.  530,  applying  rule  to  assessment  b7 
county  assessor;  Oonan  v.  Peters,  9  La.  Ann.  476,  to  decision  of  commis- 
sioners construing  contract ;  Parish  v.  Fiske,  8  Cush.  266,  54  Am.  Dec.  766, 
applying  rule  to  action  of  assessors  in  failing  to  assess  for  required  amount; 
Reed  v.  Conway,  20  Mo.  49,  60,  applying  rule  to  action  of  surveyor-general 
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in  refusing  to  examine  survey;  Waldron  v.  Berry,  61  N.  H.  142,  apply- 
ing role  to  acts  of  highway  surveyor;  dissenting  opinion  in  Morris  v. 
People,  3  Denio,  391,  392,  "auditing"  requires  exercise  of  judgment; 
Hannon  v.  Grizzard,  99  N.  C.  164,  6  S.  E.  101,  applying  rule  to  action 
of  county  commissioners  in  refusing  to  induct  person  elected  into  office; 
State  V.  Chadwick,  10  Or.  471,  applying  rule  to  decision  of  Secretary 
of  State;  Goodwin  v.  Guild,  94  Tenn.  490,  45  Am.  St.  Eep.  745,  27  L.  R.  A. 
661,  29  S.  W.  723,  applying  rule  to  action  of  mayor  in  attempt  to  enforce 
unconstitutional  ordinance;  Henderson  v.  Smith,  26  W.  Va.  836,  53  Am. 
Rep.  145,  applying  rule  to"  act  of  notary  in  taking  married  woman's  ac- 
knowledgment;  Taylor  v.  Robertson,  16  Utah,  336,  52  Pac.  3,  applying  rule 
to  act  of  assessor;  Garland  v.  Davis,  4  How.  149,  11  L.  Ed.  915,  and 
Stephenson  v.  Monmouth  Min.  etc.  Co.,  84  Fed.  116,  54  U.  S.  App.  504, 
discussing  liability  of  public  officer  for  misfeasance;  Cocking  v.  Wade,  87 
Md.  541,  40  L.  R.  A.  630,  40  Atl.  106,  Board  of  Education  v.  Purse,  101 
Ga.  446,  65  Am.  St.  Rep.  330,  41  L.  R.  A.  609,  28  S.  E.  905,  arguendo; 
Seeley  v.  Koox,  2  Woods,  372,  Fed.  Cas.  12,630,  and  Mayor  v.  Bailey,  2 
Denio,  448,  discussing  liability  of  municipality  for  misfeasance  of  its  officers. 
Distinguished  in  Teal  v.  Felton,  12  How.  291,  IS  L.  Ed.  993,  holding 
public  officer  liable  for  failure  to  perform  act  purely  ministerial;  Brewer 
V.  Watson,  65  Ala.  96,  holding  auditor  liable  for  refusal  to  permit  inspec- 
tion of  tax-roll;  State  v.  Fleming,  124  Ind.  99,  24  N.  E.  665,  holding  clerk 
liable  for  failure  to  indorse  execution ;  Owen  v.  Hill,  67  Mich.  48,  34  N.  W. 
652,  holding  trustee  liable  for  failure  to  take  bond  required  by  law;  New 
Orleans  Nat.  Bank  v.  Merchant,  18  Fed.  851,  where  act  is  merely  ministerial, 
public  officer  is  subject  to  control  by  the  courts;  Lander  v.  Seaver,  32  Vt. 
122,  76  Am.  Dec.  161,  holding  schoolmaster  not  a  public  officer  as  r^ards 
his  dealings  with  his  pupils;  Allen  v.  Commonwealth,  83  Va.  97,  1  S.  E. 
609,  holding  auditor  liable  for  paying  excessive  commission  for  collection 
of  taxes;  Bailey  v.  Berkey,  81  Fed.  741,  public  officer  liable  for  malicious 
abuse  of  discretion ;  Lee  v.  Huff,  61  Ark.  498,  33  S.  W.  847,  holding  school 
examiner  liable  for  revoking  teacher's  license  without  notice;  Gilbert  v. 
Bone,  64  111.  524,  holding  county  clerk  liable  for  knowingly  issuing  license 
to  minor;  dissenting  opinion  in  Robertson  v.  State,  109  Ind.  100,  10  N.  E. 
592,  discussing  jurisdiction  in  trial  of  title  to  office. 

-      Liability  for  judicial  act.    Note,  2S  Am.  Rep.  692. 

Liability  of  postmasters  for  loss  of  mail.    Note,  42  Am.  Dec.  208. 
Personal  liability  of  judges  and  judicial  officers.    Note,  137  Am.  St. 

Rep.  51. 
Personal  liability  of  highway  officers  for  negligence.    Note,  22  L.  R.  A. 

827. 
Civil  Uability  of  judges.    Note,  15  E.  R.  0.  48. 

Mandamns  wfll  only  issue  when  there  is  no  other  means  of  redrew. 
Cited  in  Cullem  y.  Latimer,  4  Tex.  332,  remarking  petition  must  show 
clearly  a  case  for  mandamus;  dissenting  opinion  in  Bledsoe  v.  International 
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R.  R.  Co.,  40  Tex.  576,  duty  of  controller  to  approve  railroad  bonds  may 
be  enforced  by  mandamus. 

Mandamus  is  now  regarded  as  a  mere  action  iy  the  party  on  whose  rela- 
tion it  is  granted. 

Approved  in  Dancy  v.  Clark,  24  App.  D.  C.  497,  holding  mandamus  re- 
garded as  writ -of  right;  In  re  Epley,  10  Okl.  644,  64  Pac.  21,  judgment 
granting  peremptory  mandamus  may  be  stayed  by  order  of  supreme  justice 
after  appeal  taken;  Rawl  v.  McCown,  97  S.  C.  4,  81  S.  E.  960,  holding  rule 
applied  to  certiorari;  dissenting  opinion  in  H.  P.  Cornell  Co.  v.  Barber,  31 
R.  I.  430,  76  Atl.  828,  majority  granting  mandamus  to  compel  payment  of 
allowed  and  audited  claim  against  town;  dissenting  opinion  in  Henry  v. 
State,  87  Miss.  95,  39  South.  884,  arguendo ;  Commonwealth  v.  Dennison,  24 
How.  97,  16  L.  Ed.  726,  holding  mandamus  proceeding  a  suit  within  the 
meaning  of  the  Constitution  conferring  jurisdiction  on  the  Supreme  Court 
in  suits  where  State  is  a  party;  Hartman  v.  Greenhow,  102  U.  S.  675, 
26  L.  Ed.  273,  judgment  on  mandamus  is  reviewable  like  other  judgments; 
Barnes  v.  Glide,  117  Cal.  6,  59  Am.  St.  Rep.  156,  48  Pac.  806,  mandamus 
proceedings  may  be  barred  by  statute  of  limitations;  State  v.  Commis- 
sioners, 11  Kan.  69,  must  be  brought  in  name  of  real  party  in  interest; 
State  V.  North  Lincoln  St.  Ry.  Co.,  34  Neb.  639,  52  N.  W.  371,  may  be 
barred  by  plea  of  another  action  pending;  Fisher  v.  Charleston,  17  W.  Va. 
605,  prescribing  practice  in  mandamus;  Brown  v.  Crego,  29  Iowa,  323, 
mandamus  is  a  civil  action  at  law  within  meaning  of  statute  conferring 
jurisdiction  in  such  case;  Lord  v.  Bates,  48  S.  C.  103,  26  S.  E.  216,  State 
is  not  a  necessary  party;  Cunningham  v.  Macon  etc.  R.  R.  Co.,  109  U.  S. 
453,  27  L.  Ed.  994,  3  Sup.  Ct.  297,  Noble  v.  Union  River  Logging  R.  R.  Co., 
147  U.  S.  171,  87  L.  Ed.  125,  13  Sup.  Ct.  272,  and  dissenting  opinion  in 
Riggs  V.  Johnson  County,  6  Wall.  207,  18  L.  Ed.  780,  discussing  nature  of 
writ  of  mandamus ;  United  States  ex  rel.  McBride  v.  Schurz,  102  U.  S.  395, 
26  L.  Ed.  171,  mandamus  will  issue  to  compel  performance  'of  duties  purely 
ministerial;  United  States  ex  rel  International  Contracting  Co.  v.  Lamont, 
155  U.  S.  308,  39  L.  Ed.  163,  15  Sup.  Ct.  98,  Glascock  v.  Commissioner,  3 
Tex.  53,  Commissioner  v.  Smith,  5  Tex.  478,  Meyer  v.  Carolan,  9  Tex.  253, 
Houston  etc.  R.  R.  Co.  v.  Commissioner,  36  Tex.  410,  412,  and  Taylor  v. 
County  Court,  2  Utah,  409,  all  holding  similarly;  dissenting  opinion  in 
Ex  parte  Holman,  28  Iowa,  155,  discussing  mandamus  proceeding^ 
generally. 

Distinguished  in  dissenting  opinion  in  Chumasero  v.  Potts,  2  Mont.  261, 
262,  264,  holding  mandamus  not  an  action  at  law  under  Montana  statute. 

Mandamus  to  restore  officer  unlawfully  removed.    Note,  12  Am,  Dec. 

28. 
When  mandamus  is  the  proper  remedy  against  public  officers.    Note^ 

98  Am.  St  Bep.  874. 
Mandamus  as  action  or  special  proceeding.    Note,  8  Ann.  Gas.  318* 
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Where  one  hta  applied  for  and  obtained  tbe  benefit  of  Tnandamn^  ba 
cannot  bring  another  action  for  the  same  cause. 

V  Approved  in  Kilham  v.  Wilson,  112  Fed.  573,  holding  judgment  at  law 
for  broker's  commissions  held  bar  to  bill  for  accounting  by  owner  of  goods ; 
Smith  V.  Berryman,  173  Mo.  App.  160, 165,  166  S.  W.  44,  46,  holding  resort 
to  mandamus  to  comi>el  performance  of  ministerial  duty  precluded  action  « 
for  breach  of  duty;  Achey  v.  Creech,  21  W^h.  321,  68  Pac.  209,  holding 
mandamus  against  sheriff  to  recover  exempt  property  levied  on  bars  action 
^  for  wrongful  detention ;  Porter  v.  Mark,  60  W.  Va.  692,  40  S.  E.  463,  hold- 
ing where  damages  claimed  in  assumpsit  and  malicious  prosecution  result, 
from  same  acts,  recovery  of  judgment  in  one  bars  further  proceedings  in. 
other ;  State  v.  Ryan,  2  Mo.  App.  310,  holding  one  may  have  chdice  between 
^uit  for  damages  and  remedy  by  mandamus. 

Measure  of  damages  for  nonpayment  of  money  is  the  amount  due,  with 
interest;  so/where  postmaster-general  wrongfully  refuses  to  credit  a  contractor 
witli  a  certain  amount,  he  cannot  recover  special  damages  for  the  detention. 

Cited  in  New  Orleans  Ins.  Co.  v.  Piaggio,  16  Wall.  386,  21  L.  Ed.  860, 
holding  measure  of  damages  for  nonpayment  of  insurance  is  amount  due, 
with  interest. 

Miscellaneous.  Cited  in  Williams  v.  Commercial  Nat.  Bk.,  49  Or..  499, 
11  L.  E."^A.  (N.  8.)  857,  90  Pac.  1016,  in  support  of  point  that  where  one 
corporation  transfers  assets  to  another  with  view  to  going  out  of  business, 
transferee  is  charged  with  notice  and  takes  assets  subject  to  debts;  Muller's 
Case,  17  Fed.  Cas.  976,  erroneously. 

8  How.  108-106,  11  L.  Ed.  514,  EX  PABTE  DOBB. 

One  indicted  in  Circoit  Court  for  treason  against  United  States,  is  beyond 
power  of  Federal  courts  and  Judges  if  he  be  in  custody  under  authority  of 
State. 

Cited  in  Taylor  v.  Carryl,  20  How.  697,  16  L.  Ed.  1088,  as  illustrating 
circumspection  of  Congress  in  placing  Federal  and  State  courts  in  collision ;  * 
Senior  v.  Pierce,  31  Fed.  627,  628,  property  in  custody  of  State  court  cannot 
be  reached  by  Federal  process;  In  re  Hall  Co.,  73  Fed.  628,  holding  simi- 
larly; Conner  v.  Long,  104  U.  S.  234,  26  L.  Ed.  726,  holding  State  court 
has  no  notice  of  proceedings  in  Federal  courts. 

Supreme  Court  of  the  United  States  exercises  no  jurisdiction  under  the 
common  law. 

Cited  in  Muller's  Case,  17  Fed.  Cas.  976,  holding  there  is  no  juris- 
prudence or  common  law  of  the  government  of  the  United  States;  United 
States  V.  New  Bedford  Bridge,  1  Wood.  &  M.  448,  Fed.  Cas.  16,867,  dis- 
cussing common  law  as  means  of  jurisdiction  in  Federal  courts. 

Federal'  courts  have  no  'authority  to  bring  up  a  prisoner  of  a  State  on 
babeaa  corpus  for  any  other  purpose  than  to  be  used  as  a  witness. 
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cited  in  United  States  v.  Van  Fossen,  1  Dill.  411,  Fed.  Cas.  16,607,  hold- 
ing that  conviction  and  confinement  of  escaped  prisoner  by  State  court  on 
prior  charge  is  no  defense  to  action  on  recognizance;  Johnson  v.. Bishop, 
Woolw.  328,  Fed.  Cas.  7373,  8  N.  B.  R.  635,  and  The  Celestine,  1  Bisa.  12, 
Fed.  Cas.  2541,  United  States  courts  have  no  power  to  interfere  with  pro- 
ceedings of  State  courts;  Ohio  etc.  R.  R.  v.  Fitch,  20  Ind.  505,  nor  a  State 
court  with  the  proceedings  of  the  Federal  courts ;  Bryan  v.  Bates,  12  Allen, 
212,  whether  United  States  Supreme  Court  can  issue  writ  of  error  where 
writ  of  error  has  been  sued  out  to  Supreme  Court  of  State;  dissenting 
opinion  in  Ex  parte  Marmaduke,  91  Mo.  251,  4  S.  W.  99,  reviewing  history 
of  writ  of  habeas  corpus  ad  testificandum. 

Habeas  corpus  ad  testificandum.    Note,  Ann.  Gas.  1915D,  1029. 
Stranger's  right  to  habeas  corpus.    Note,  9  L.  B.  A.  (N.  S.)  1174. 

Habeas  corpus  may  be  issued  by  Federal  courts  only  wher^  pz^ner  is  in: 
custody  under  or  by  color  of  authority  of  United  States,  or  has  been  committed 
for  trial  before  some  court  of  the  same,  or  is  necessary  to  be  brought  into* 
court  to  testify. 

Cited  in  In  re  Metzger,  5  How.  191,  12  L.  Ed.  110,  holding  writ  will  not 
issue  to  bring  up  prisoner  held  under  decision  of  district  judge  in  chambers 
that  sufficient  cause  exists  to  warrant  his  extradition;  dissenting  opinion 
in  In  re  Kaine,  14  How.  132,  14  L.  Ed.  357,  arguing  power  of  Supreme 
Court  to  issue  habeas  corpus  is  not  merely  ancillary  to  pending  suits ;  In  re 
Burrus,  136  U.  S.  592,  34  L.  Ed.  503,  10  Sup.  Ct.  852,  holding  District 
Court  may  not  issue  writ  to  restore  child  to  its  father,  wrongfully  detained 
by  its  grandparents;  Whitten  v.  Tomlinson,  160  U.  S.  239,  40  L.  Ed.  411, 
16  Sup.  Ct.  300,  discussing  habeas  corpus  jurisdiction  of  United  States 
courts;  Ex  parte  McCann,  15  Fed.  Cas.  1251,  applying  rule  to  prisoner 
held  by  State  court  .under  charge  of  murder;  In  re  McDonald,  16  Fed.  Cas. 
23,  applying  rule. 

Distinguished  in  Bennett  v.  Bennett,  Dcady,  314,  315,  Fed.  Cas.  1318, 
holding  Federal  court  has  jurisdiction  of  habeas  corpus  proceeding  between 
citizens  of  different  States  to  determine  right  to  custody  of  child. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  R.  A.  855. 

In  this  case,  although  court  held  there  was  nothing  before  them,  from 
fact  that  petition  was  not  filed  on  authority  of  prisoner,  nevertheless  it  went 
on  to  discuss  merits. 

Cited  in  dissenting  opinion  in  £x  parte  Christy,  3  How.  323,  11  L.  Ed. 
617, 

S  How.  106-110,  11  Xi.  Ed.  516,  CURTIS  ▼.  BiABTIK. 

In  imposing  duties  Congress  must  be  understood  as  descziUng  article  npen 
which  duty  is  imposed  according  to  commercial  undemtanding  in  our  own 
markets  of  terms  used  in  law. 
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Approved  in  Arthur  v.  Camming,  91  U.  S.  363,  23  L.  Ed.  439,  consiraing 
''burlaps"  in  revenue  statute;  Tyng  v.  Grinnell,  92  U.  S.  470,  23  L.  Ed.  784, 
"wrought  iron  tubes";  Wieland  v.  Collector  of  Port  of  San  Francisco,  104 
Fed.  543,  holding  small  fish  packed  in  oil  in  tins  are  dutiable  as  "sardines' 
in  oil,"  under  28  Stat.  623,  par.  28 ;  Arthur  v.  Morrison,  96  U.  S.  Ill,  24 
L.  Ed.  765,  *'silk  veils";  American  etc.  Twine  Co.  v.  Worthington,  141  U.  S., 
472,  35  L.  Ed.  823,  12  Sup.  Ct.  56,  "gelling  twine";  Cadwalader  v.  Zeh,  151 
U.  S.  176,  38  L.  Ed.  118,  14  Sup.  Ct.  290,  "toys";  Roosevelt  v.  Maxwell, 
3  Blatchf.  394,  Fed.  Cas.  12,034,  "glass";  Morrison  v.  Arthur,  13  Blatchf. 
199,  Fed.  Cas.  9842,  "silk  veils";  Lane  v.  Russell,  4  Cliff.  126,  Fed.  Cas. 
8053,  "silks";  May  v.  Simmons,  4  Fed.  607,  "tin  plates";  Dennison  Co.  v. 
United  States,  72  Fed.  269,  38  U.  S.  App.  234,  "tissue  paper";  In  re  Wise, 
73  Fed.  188,  189,  "Zante  currants";  Field  v.  United  States,  73  Fed.  809, 
46  U.  S.  App.  1,  "white  frilled  muslins." 

Whether  article  taxed  was  known  by  name  used  in  statute  at  tlie  time 
law  was  passed,  treated  as  question  of  fact  for  jury. 

Cited  in  Lawrence  v.  Allen,  7  How.  797,  12  L.  Ed.  918,  holding  whether 
certain  articles  were  known  in  conmierce  as  India  rubber  shoes  a  question 
of  fact  for  the  jury. 

Duties  imposed  on  an  article  by  a  given  name  will  be  considered  as  imposed 
on  only  those  articles  known  by  that  name  at  the  time  the  law  was  passed. 

Cited  in  Rossman  v.  Hedden,  145  U.  S.  570,  36  L.  Ed.  821,  12  Sup.  Ct. 
928,  holding  classification  of  dutiable  articles  is  to  be  determined  as  of 
date  when  law  was  passed. 

Distinguished  in  Rankin  v.  Hoyt,  4  How.  334,  11  L.  Ed.  999,  hol4ing  rule, 
not  applicable  when  article  in  question  is  made  dutiable  in  express  terms. 

8  How.  110, 11  L.  Ed.  617,  SWABTWOUT  ▼.  OIHON. 

It  is  not  necessary  that  protest  against  payment  of  duty  be  in  writtng. 

Cited  in  Rankin  v.  Hoyi,  4  How.  332,  11  L.  Ed.  998,  aiguendo;  Hermann 
V.  Schell,  21  Blatchf.  561, 18  Fed.  892,  holding  great  formality  not  required. 

Distinguished  in  Barney  v.  Rickard,  157  U.  S.  358,  39  L.  Ed.  732,  16  Sup. 
Ct.  645,  holding  rule  obiter  under  later  statute. 

3  How.  111-120,  11  Ifc  Ed.  618,  WAIXEB  v.  BEST. 

Under  Kentucky  statute,  creditor  obtains  lien  upon  lands  of  his  debtor 
by  mere  delivery  of  writ  to  sheriff,  and  before  actual  levy  thereof. 

Cited  in  Bartlett  v.  Russell,  4  Dill.  270,  Fed.  Cas.  1080,  under  similar 
Colorado  statute;  Shirk  v.  Thomas,  121  Ind.  150,  16  Am.  St.  Bep.  383, 
22  N.  E.  977,  discussing  nature  of  lien  by  attachment. 

Where  lien  given  by  laws  of  State  has  accrued,  creditor  cannot  be  deprived 
thereof  by  subsequent  commission  of  act  of  bankruptcy  by  his  debtor. 
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Approved  in  National  Bank  of  the  Repnblie  v.  Hobbs,  118  Fed.  628, 
holding  Federal  equity  jurisdiction  to  set  aside  ftandnient  conreyanee  after 
return  of  execution  nulla  bona  is  not  affected  by  voluntary  bankruptcy; 
Nugent  V.  Boyd,  3  How.  440,  11  L.  Ed.  670,  applying  rule  to  lie^  on  fore- 
closure of  mortgage ;  Peck  v.  Jenness,  7  How.  620,  12  L.  Ed.  844,  applying 
rule  to  lien  of  attachment  on  mesne  process ;  Kimberling  v.  Hartley,  1  Mc- 
Crary,  141,  1  Fed.  575,  applying  rule  to  equitable  lien;  Bartlett  v.  Russell, 
4  Dill.  270,  Fed.  Cas.  1080,  applying  rule  to  lien  of  ft.  fa. ;  Crowe  v.  Reid, 
57  Ala.  286,  applying  rule  to  lien  of  attachment  levied  more  than  four 
months  prior  to  bankruptcy ;  Brown  v.  Newman,  66  Ala.  277^  applying  rule 
to  execution  lien;  Thompson  v.  Moses,  43  Ga.  385,  applying  rule  to  lien  of 
fi.  fa.;  Shaffer  v.  McMaken,  1  Ind.  275,  and  Davenport  v.  Tilton,  10  Met. 
327,  applying  rule  to  attachment  lien ;  Russell  v.  Cheatham,  8  Smedes  A  M. 
708,  applying  rule  to  execution  lien;  Galbraith  v.  Fisher,  22  Pa.  St.  413, 
applying  rule  to  judgment  lien;  Reed  v.  Bullington,  49  Miss.  226,  applying 
rule  to  attachment  lien;  Hurlbutt  v.  Currier,  68  N:  H.  95,  38  Atl.  503,  ap- 
plying rule  to  execution  lien ;  Boyd  v.  Hankinson,  83  Fed.  879,  holding  li^n 
of  execution  not  defeated  by  subsequent  dissolution  of  corporation  debtor; 
Day  V.  Bardwell,  97  Mass.  254,  discussing  bankruptcy  act  of  1841. 

Doctrine  of  relation.    Note,  15  Am.  Dec.  249. 


3  How.  120-133,  11  L.  Ed.  523,  TJlflTED  STATES  ▼.  OEAB. 

iMid  mines  are  not  8a1>Ject  to  sale  or  pre-emption  under  act  of  1834,  creat- 
ing land  districts  in  Indiana. 

Cited  in  Walker  v.  Hedrick,  18  111.  571,  lands  granted  to  State  to  aid 
construction  of  railway,  not  subject  to  pre-emption;  United  States  v. 
Ames,  1  Wood.  A  M.  83,  Fed.  Cas.  14,441,  discussing  r^g^lation  of  public 
lands  within  the  States. 

Determination  of  mineral  or  nonmineral  character  of  public   land. 
Note,  Ann.  Gas.  1912A,  1804. 

Perpetual  statute,  until  repealed  by  act  professing  to  replace  it,  or  by 
clause  or  section  of  another  act  bearing  directly  in  terms  upon  particular  mat- 
ter of  first  act,  and  notwithstanding  an  implication  to  contrary,  raised  by 
general  law  which  embraces  the  subject  matter,  is  considered  still  to  be  law  in 
force  as  to  the  particulais  of  .the  subject  matter  legislated  upon. 

Approved  in  Oakes  v.  United  States,  172  Fed.  309,  97  C.  C.  A.  139,  hold- 
ing act  relating  to  cession  of  Indian  reservation  did  not  displace  provisions 
of  act  of  1875  saving  to  Indians  who  abandon  tribal  relations  right  to 
sliare  in  tribal  pfoperty;  Great  Northern  Ry.  Co.  v.  United  States,  165 
Fed.  961,  84  C.  C.  A.  93,  holding  special  saving  clause  of  Hepburn  act  did 
not  repeal  general  saving  clause  of  section  13,  Revised  Statutes;  Bailey 
Liquor  Co.  v.  Austin,  82  Fed.  786,  South  Carolina  dispensary  laws  do  not 
repeal  prior  statutes  forbidding  sales  of  liquor- in  various  localities;  The 
J.  D.  Peters,  78  Fed.  373,  act  of  1895,  relating  to  allotment  of  wages  did 
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not  repeal  acts  of  1884  and  1886,  permitting  allotments;  People's  Bank  v. 
Aetna  Ins.  Co.,  76  Fed.  649,  act  of  1866,  fixing  rate  of  interest  on  judg- 
ments did  not  repeal  Sonth  Carolina  Act  of  1815 ;  Barden  v.  Wells,  14 
Mont.  465,  36  Pac.  1077,  act  of  1891,  relating  to  taxation  did  not  repeal 
section  2  of  Revenue  Act  of  1887,  relating  to  discharge  to  tax  lien  on 
personalty. 

Act  of  1834,  creating  new  land  districts,  does  not  repeal  act  of  1807, 
reserving  lands  containing  lead  mines. 

Cited  in  Hawke  v.  Deffebach,  4  Dak.  29,  22  N.  W.  484,  holding  right 
to  mineral  location  not  defeated  by  selection  of  land  for  town  site  purposes 
under  town-site  act. 

Digging  lead  ore  on  public  lands  is  such  a  waste  as  entitles  the  United 
States  to  a  writ  of  Injunction  to  restrain  It. 

Approved  in  Continental  Trust  Co.  v.  Tallassee  Falls  Mfg.  Co.,  222  Fed. 
705,  holding  trustee  in  mortgage  to  secure  bonds  could  sue  in  equity  to 
cancel  deeds  executed  by  claimants  in  adverse  possession;  United  States  v. 
Parrott,  McAll.  298,  317,  Fed.  Cas.  15,998,  holding  working  quicksilver 
mines  on  public  lands  waste  within  the  rule;  United  States  v.  Guglard,  79 
Fed.  23,  United  States  v.  Live  Stock  Co.,  76  Fed.  694,  and  Cotton  v.  United 
States,  11  How.  232,  IS  L.  Ed.  676,  all  holding  United  States  may  bring 
trespass  against  persons  cutting  away  trees  from  the  public  lands ;  Coosaw 
Mining  Co.  v.  South  Carolina,  144  U.  S.  564,  36  L.  Ed.  543,  12  Sup.  Ct. 
692,  State  may  sue  in  equity  to  prevent  interference  with  its  rights  to  phos- 
phate beds  ii^  navigable  river;  Buskirk  v.  King,  72  Fed.  25,  25  U.  S.  App. 
607,  injunction  is  proper  to  restrain  waste  in  action  of  ejectment ;  Bonnell 
V.  Allen,  53  Ind.  134,  granting  injunction  to  prevent  removal  of  manure; 
Bettman  v.  Harness,  42  W.  Va.  438,  36  L.  B.  A.  569,  26  S.  E.  272,  to  prevent 
removal  of  oil  and  gas. 

Injunction  against  trespass.    Note,  11  Am.  Dec.  501. 

Irreparable  injury  within  meaning  of  law  of  injunctions.    Note,  1  Am. 
St.  B^.  376. 

United  States  may  sne  for  writ  of  injunction  to  restrain  waste  on  the 
public  lands. 

Approved  in  United  States  v.  Holmes,  105  Fed.  43,  upholding  right  of 
United  States,  without  express  legislative  authority,  to  all  civil  remedies 
given  to  individuals  for  protection  of  property. 

Right  of  United  States  to  maintain  civil  action.    Note,  Ann.  Oas. 
1912D,  516. 

Miscellaneous.  Cited  in  Lux  v.  Haggin,  69  Cal.  340,  10  Pac.  722,  re- 
marking United  States  government  has  absolute  and  perfect  title  to  its 
lands;  Thorpe  v.  Freed,  1  Mont.  681,  and  Van  Sickle  v.  Haines,  7  Nev. 
263,  United'  States  is  entitled  to  same  remedies  as  private  individuals  to 
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protect  its  rights;  Jones  v.  United  States,  48  Wis.  409,  4  N.  W.  524,  dis- 
cussing State  act  enabling  United  States  to  enforce  eminent  domain. 

3  How.  133-150,  11  L.  Ed.  629,  GOBDON  ▼.  APPEAL  TAX  OOXJBT. 
When  boniiB  is  paid  for  ftandilBe  it  is  not  sahject  to  taxation. 

Approved  in  Wendover  v.  Lexington,  15  B.  Mon.  264,  and  Attorney  Gen- 
eral V.  Bank  of  Charlotte,  4  Jones  Eq.  294,  295,  both  following  rule.  State 
V.  Baltimore  etc.  R.  R.  Co.,  34  Md.  371,  discussing  taxation  of  railroads. 

Distinguished  in  New  Orleans  v.  Orleans  R.  R.  Co.,  42  La.  Ann.  5,  21 
Am.  St.  Eep.  366,  7  South.  59,  holding  exemption  from  taxation  not  implied 
from  mere  payment  of  bonus;  Mayor  etc.  of  Baltimore  v.  Baltimore  &  0, 
R.  R.  Co.,  6  Gill,  290,  293,  294, 48  Am.  Dec.  532,  534, 535,  holding  similarly; 
Reed  v.  Beall,  42  Miss.  485,  486,  holding  there  is  no  implied  contract  in 
granting  a  liquor  license,  that  it  will  not  be  further  taxed. 

Provision  in  franchise  or  charter  for  bonus  or  tax  as  exemption  from 
taxation.    Note,  4  Ann.  Gas.  389. 

Wbere  legislature  imposes  certain  conditions  on  hanks,  in  consideration 
of  compliance  with  which  it  pledges  faith  of  State  not  to  -impose  any  further 
taxation  upon  them,  it  is  contract,  obligation  of  which  is  impaired  by  imposition 
of  further  taxation. 

Approved  in  Bennett  v.  Nichols,  9  Ariz.  146,  80  Pac.  394,  holding  statute 
exempting  railroad  from  taxation  for  twenty  years  became  contract  on 
performance  of  conditions  imposed ;  Cooper  Hospital  v.  Camden,  68  N.  J.  h. 
695,  54  Atl.  421,  holding  tax  exemption  in  Cooper  hospital  Charter  not 
binding  on  State  as  consideration  for  was  not  accepted  before  constitu- 
tional amendments  of  1875;  dissenting  opinion  in  Freeport  Water  Co.  v. 
Freeport,  180  U.  S.  608,  46  L.  Ed.  692,  21  Sup.  Ct.  501,  construing  Illinois 
statute  of  1872  authorizing  city  councils  to  fix  water  rates;  dissenting 
opinion  in  State  v.  Cantwell,  142  N.  C.  616,  9  Ann.  Gas.  141,  8  L.  B.  A. 
(N.  S.)  498,  55  S.  E.  824,  majority  holding  provisions  of  charter  of  fire 
company  exempting  members  from  jury  duty  not  contract;  State  Bank  v. 
Knoop,  16  How.  386, 14  L.  Ed.  984)  holding  that  statute  requiring  banks  to 
make  certain  payment  in  lieu  of  taxes  amounted  to  a  contract  and  could 
not  be  changed;  Jefferson  Branch  Bank  v.  Skelly,  1  Black,  446,  17  L.  Ed. 
178,  Farrington  v.  Tennessee,  95  U.  S.  687,  690,  24  L.  Ed.  560,  561,  and 
State  V.  Bank,  2  Houst.  119,  121,  73  Am.  Dec.  703,  705,  all  holding  simi- 
larly; Planters'  Bank  v.  Sharp,  6  How.  332,  12  L.  Ed.  460,  holding  statute 
taking  away  right  granted  by  charter  to  bank  to  transfer  notes  impairs 
the  obligation  of  a  contract;  State  v.  Georgia  R.  R.  &  l^anking  Co.,  54  Ga. 
426,  Walcott  v.  People,  17  Mich.  81,  First  Div.,  St.  Paul  etc.  R.  R.  Co.  v. 
Parcher,  14  Minn.  326,  Lionberger  v.  Rowse,  43  Mo.  83,  State  Board  of 
Assessors  v.  Morris  etc.  R.  R.  Co.,  49  N.  J.  L.  217,  7  Atl.  837,  Seymour  v. 
Hartford,  21  Conn.  486,  Farris  v.  Vannier,  6  Dak.  Ter.  213,  3  L.  R.  A.  724, 
42  N.  W.  41,  Matheny  v.  Golden,  5  Ohio  St.  368,  Knoxville  etc.  R.  R.  Co. 
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V.  Hicks,  9  Baxt.  446,  State  v.  County  Court,  19  Ark.  367,  372,  373,  374, 
Hancock  v.  Singer  Mfg.  Co.,  62  N.  J.  L.  331,  42  L.  B.  A.  856,  41  Atl.  848, 
Wells  V.  Central  Vermont  R.  R.  Co.,  14  Blatchf.  430,  Fed.  Cas.  17,390, 
County  Commrs.  v.  New  Mexico  etc.  R.  R.  Co.,  3  N.  M.  101  (123),  2  Pac. 
383,  384,  Home  of  Friendless  v.  Rouse,  8  Wall.  438,  19  L.  Ed.  498,  Erie 
Ry.  Co.  V.  Pennsylvania,  21  Wall.  498,  22  L.  Ed.  598,  and  Ohio  etc.  Ins. 
Co.  V.  Debolt,  16  How.  429,  430,  14  L.  Ed.  1002,  1003,  all  holding  State 
legislature  may  bind  the  State  by  contract  for  immunity  from  taxa- 
tion; North  Missouri  R.  R.  Co.  v.  Maguire,  49  Mo.  499,  8  Am.  Rep.  145, 
and  State  etc.  R.  R.  Co.  v.  Douglass,  34  N.  J.  L.  85,  may  contract  to  accept 
certain  pa3rments  in  lieu  of  taxes ;  New  Orleans  Gas  Co.  v.  Louisiana  Light 
etc.  Co.,  115  U.  S.  665,  29  L.  Ed.  522,  6  Sup.  Ct.  260,  may  contract  for  ex- 
clusive franchise;  Hamilton  v.  Keith,  5  Bush,  462,  may  contract  to  allow 
railroad  to  establish  its  own  freight  tariff;  North.  Pac.  R.  R.  Co.  v.  Car- 
land,  5  Mont.  187,  3  Pac.  155,  Congress  may  contract  to  exempt  property 
from  taxation^  Illinois  etc.  R.  R.  Co.  v.  McLean  Co.,  17  111.  296,  holding 
statute  commuting  railway  taxes  constitutional ;  Edwards  v.  Jagers,  19  Ind. 
413,  discussing  corporate  grants  as  l^slative  contracts;  New  Orleans  v. 
Duncan,  2  La.  Ann.  187,  discussing  right  of  taxation  generally;  University 
V.  Railroad  Co.,  76  N.  C.  108,  22  Am.  Rep.  674,  holding  statute  requiring 
payment  of  unclaimed  dividends  to  university  impairs  obligation  of  con; 
tract ;  Commonwealth  v.  Canal  Co.,  66  Pa.  St.  50,  5  Am.  Rep.  341,  discuss- 
ing eminent  domain;  Brownsville  v.  Basse,  36  Tex.  501,  and  Houston  etc. 
R.  R.  Co.  V.  Commissioner,  36  Tex.  434,  legislative  grant  is  a  contract. 

Distinguished  in  St.  Louis  v.  United  Railways  Co.,  210  U.  S.  275,  52 
L.  Ed.  1058,  28  Sup.  Ct.  630,  holding  city  ordinance  granting  right  to  con- 
struct and  operate  street  railways  did  not  surrendw  right  to  impose  fur- 
ther license  or  taxes  on  street  rail\yay  cars;  New  York  v.  State  Board  of 
Tax  Commrs.,  199  U.  S.  40,  41, 105  Am.  St.  Rep.  701, 702, 50  L.  Ed.  76,  77, 
25  Sup.  Ct.  715,  N.  Y.  Laws  1899,  c.  712,  imposing  special  franchise  tax, 
does  not  impair  contract  by  which  State  or  city  gave  right  to  construct 
and  maintain  street  railways  in  New  York  in  consideration  of  payment 
of  fixed  annual  sum  or  percentage  of  earnings ;  American  Smelting  etc.  Co. 
v.  People,  34  Colo.  252,  253,  82  Pac.  535,  upholding  Sess.  Laws  1902,  p.  73, 
c.  3,  §  65,  imposing  license  tax  on  foreign  corporations,  as  applied  to 
foreign  corporations  already  doing  business  in  State ;  dissenting  opinion  in 
State  Bank  v.  Knoop,  16  How.  401,  403,  14  L.  Ed.  990,  991,  legislature 
cannot  cede  the  right  of  taxation;  Debolt  v.  Ohio  Life  Ins.  etc.  Co.,  1  Ohio 
St.  589,  Toledo  Bank  v.  Bond,  1  Ohio  St.  702,  and  Mott  v.  Pennsylvania 
R.  R.  Co.,  30  Pa.  St.  30,  7S>Am.  Dec.  675,  all  holding  similarly;  East  Sagi- 
naw Mfg.  Co.  v.  East  Saginaw,  19  Mich.  282,  2  Am.  Rep.  91,  and  East 
Saginaw  Salt  Co.  v.  East  Saginaw,  13  Wall.  376,  20  L.  Ed.  6VS,  holding 
law  exempting  salt  lands  from  taxation  a  mere  bounty  and  repealable; 
Grand  Lodge  v.  New  Orleans,  166  U.  S.  146,  41  L.  Ed.  952,  17  Sup.  Ct.  524, 
or  law  exempting  lodge  building;  Kerr  v.  Woolley,  3  Utah,  465,  24  Pac.  834, 
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St.  Joseph  V.  Hannibal  etc.  R.  R.,  39  Mo.  479,  State  v.  Dulle,  48  Mo.  287, 
Pacific  R.  R.  Co.  v.  Cass  Co.,  63  Mo.  27,  Erie  Ry.  Co.  v.  Commonwealth, 
66  Pa.  St.  87,  88,  5  Am.  Rep.  353,  354,  Minot  v.  Philadelphia  etc.  R.  R.  Co., 
2  Abb.  (U.  S.)  337,  Fed.  Cas.  9645,  Athens  City  Water  Works  v.  Mayor,  74 
Ga.  416,  Commonwealth  v.  Easton  Bank,  10  Pa.  St.  450,  Bank  of  Pennsyl- 
vania V.  Commonwealth,  1^  Pa.  St.  152,  New  Orleans  etc.  Ry.  Co.  v.  New 
Orieans,  143  U.  S.  195,  36  L.  Ed.  122,  12  Sup.  Ct.  406,  and  dissenting 
opinion  ii^  Farrington  v.  Tennessee,  95  U.  S.  694,  24  L.  Ed.  563,  holding 
cession  of  right  of  taxation  must  be  in  express  terms;  Washington  y. 
Rowse,  42  Mo.  320,  Thorpe  v.  Rutland  etc.  R.  R.  Co.,  27  Vt.  146,  62  Am. 
Dec.  629,  People  v.  Roper,  35  N.  T.  633,  and  Franklin  etc.  Society  v.  Man- 
ehester,  60  N.  H.  350,  contract  relinquishing  right  of  taxation  must  be 
founded  on  consideration;  Stone  v.  Farmers'  Trust  Co.,  116  U.  S.  328, 
29  L.  Ed.  643,  6  Sup.  Ct.  343,  holding  relinquishment  of  right  to  limit  rail- 
way charges  much  be  in  express  terms;  Winchester  etc.  Road  Co.  v.  Crox- 
ton,  98  Ky.  746,  33  L.  B.  A.  190,  34  S.  W.  520,  so  also  right  to  regulate  tolls; 
Pearsall  v.  Great  Northern  Ry.,  161  U.  S.  662,  40  L.  Ed.  848,  16  Sup.  Ct. 
709,  holding  unexecuted  power  of  consolidation  given  to  corporation  may 
be  revoked  by  legislature;  Hewitt  v.  New  York  etc.  R.  R.  Co.,  12  Blatchf. 
462,  Fed.  Cas.  6443,  holding  State  may  revoke  tax  exemption  under  con- 
istitutional  reservation;  Chenango  Bridge  Co.  v.  Binghamton  Bridge  Co., 
27  N.  Y.  92,  holding  provision  that  no  bridge  shall  be  erected  within  a  cer- 
tain distance  of  established  bridge  a  mere  prohibition  on  individuals,  not 
a  legislative  contract;  Gordon  v.  Baltimore,  5  Gill,  240,  holding  right  of 
municipal  corporation  to  tax  is  not  affected  by  subsequent  contract  of  State 
exempting  certain  property  from  taxation;  In  re  Lee's  Bank,  21  N.  Y.  14, 
holding  State  may  modify  liability  of  stockholders  of  bank  under  reserva- 
tion in  charter;  dissenting  opinion  in  Hancock  v.  Singer  Mfg.  Co.,  62 
N.  J.  L.  331,  42  L.  R.  A.  862,  41  Atl.  853,  exemption  will  not  be  favored 
unless  intention  to  exempt  is  unmistakable. 

Pov^er   of  legislature   to   grant   perpetual   immunity   from   taxation. 
Note,  72  Am.  Dec.  483. 

Legal  meaning  of  ''any."    Note,  Ann.  Gas.  1916E,  40. 

Power  of  State  l^islature  to  exempt  from  taxation.    Note,  19  L.  R.  A. 
77. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Constitu- 
tion.   Note,  60  L.  B.  A.  38,  44,  52,  66,  84,  108. 

Constitutional  equality  as  to  corporate  taxation.    Note,  60  L.  B.  A 
338. 

StlpnlatlQn  not  to  Impose  any  further  tax  on  banks  exempti  the  Btockholden 
ftom  taxation  on  account  of  their  stock. 

Approved  in  dissenting  opinion  in  Bacon  v.  Board  of  State  Tax  Commrs;, 
126  Mich.  33,  85  N.  W.  311,  majority  upholding  Comp.  Laws  1897,  §3831, 
relative  to  taxation  of  shares  of  foreign  corporations  owned  by  residents 
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of  Micbigaii;  State  v.  Branin,  23  N.  J.  L.  493,  502,  holding  statute  provid- 
ing "that  no  other  tax  or  impost  shall  be  levied  on  said  company/'  exempts 
stockholders  from  taxation;  State  v.  Bentley,  23  N.  J.  L.  540,  exemption 
of  corporation  exempts  stockholders  from  taxation;  State  v.  Haight,  31 
N.  J.  L.  412,  holding  stock  in  national  banks,  liable  to  State  taxation  so 
far  as  it  represents  capital  not  invested  in  national  securities;  Worth  v. 
Wilmington  etc.  R.  R.  Co.,  89  N.  C.  307,  exemption  of  property  generally 
of  corposation,  exempts  its  stock  in  the  hands  of  its  stockholders ;  State  v. 
Hood,  15  Rich.  187,  holding  charter  exempting  stock  exempts  corporation's 
income. 

Franchise  for  banking  is  property. 

Approved  in  Treasurer  of  New  Orleans  v.  Chaifrix,  106  La.  255,  30 
South.  720,  applying  rule  to  bank  chartered  by  legislature  in  1836. 

Franchise  of  coiporation  is  property  distinct  ttom  the  capital  stock. 

Cited  in  San  Francisco  v.  Spring  Valley  Water  Works,  63  Cal.  535, 
applying  rule  in  tax  suit. 

Corporate  franchise  is  taxable  property. 
Approved  in  Southwestern  Tel.  etc.  Co.  v.  San  Antonio,  32  Tex.  Civ.  102, 
73  S.  W.  860,  franchises  of  corporation  exercised  and  enjoyed  by  it  in  a 
city  are  property  within  meaning  of  charter  requiring  tax  on  all  prop- 
erty ;  dissenting  opinion  in  Citizens'  Bank  v.  Parker,  192  U.  S.  90,  48  L.  Ed. 
358,  24  Sup.  Ct.  188,  majority  holding  bank  chartered  by  Louisiana  in 
1836  not  .exempt  from  license  tax  imposed  by  La.  Acts.  1890,  No.  150 ; 
Spring  Valley  Water  Works  v.  Schottler,  62  Cal.  Ill,  applying  rule  to 
franchise  of  wat^r  company;  Porter  v.  Rockford  etc.  R.  R.  Co.,  76  111. 
567,  applying  rule  to  franchise  of  railway  company;  Ottawa  Glass  Co.  v. 
McCaleb,  81  111.  559,  applying  rule  to  franchise  of  glass  company;^  West 
River  Bridge  Co.  v.  Dix,  6  How.  542,  12  L.  Ed.  549,  franchise  is  subject 
to  eminent  domain. 

Taxation  of  franchises.    Note,  181  Am.  St.  Rep.  879. 
Taxation  of  corporate  franchises.    Note,  57  L.  B.  A.  37,  78. 

Capital  stock  of  a  corporation  is  tlie  property  of  the  stockholders  for  wlilch 
they  may  be  individually  taxed. 

Approved  in  People  v.  Conmiissioners,  4  Wall.  259,  18  L.  Ed.  350,  hold- 
ing shares  in  banks  taxable,  although  the  capital  be  invested  in  United 
States  bonds;  State  v.  Bank  of  Commerce,  95  Tenn.  242,  31  S.  W.  999, 
and  Memphis  v.  Farrington,  8  Baxt.  543,  546,  holding  exemption  of  capital 
stpck  from  taxation  does  not  exclude  shares  of  stock  held  by  stock- 
holders; Belo  V.  Commissioners,  82  N.  C.  417,  33  Am.  Rep.  689,  holding 
shares  of  stock  may  be  taxed  independently  of  taxation  on  the  value  of 
franchise  and  the  real  and  personal  property  of  the  corporation;  Shelby 
<;o.  V.  Union  &  Planters'  Bank,  161  U.  S.  157,  40  L.  Ed.  654,  16  Sup.  Ct. 
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560,  collecting  and  reviewing  authorities  and  holdioi^  that  limitation  of 
taxation  on  shares  of  stock  does  not  affect  right  tftr-tax  capital  stock; 
Hubbard  v.  Supervisors,  23  Iowa,  151,  distinguishing  between  "capital" 
and  "shares";  dissenting  opinion  in  State  v.  Baltimore  &  Ohio  R.  R.  Co., 
48  Md.  84,  distinguishing  between  property  of  company  and  interest  of 
shareholders. 

Taxation  of  capital  stock  and  shares.    Note,  32  Am.  Eep.  5Sft. 
Tax  on  capital  stock  of  corporations.    Note,  58  L.  R.  A.  578. 

Miscellaneous.  Cited  in  Dow  v.  Northern  R.  R.  Co.,  67  N.  F.  62,  36 
Atl.  536,  discussing  general  nature  of  quasi-public  corporations. 

3  How.  151-186,  11  Jm.  Ed.  537,  SEABIGHT  v.  STOKES. 

Where  agreement  is  between  United  States  and  State,  It  most  tM  coiiBtnied 
according  to  the  relation  of  the  parties  as  well  as  Its  subject  matter. 

Cited  in  Wheeling  etc.  R.  R.  Co.  v.  Town  of  Triadelphia.  58  W.  Va. 
492,  52  S.  E.  501,  reciting  history  of  litigation ;  Neil  v.  Ohio,  3  How.  742, 
11  L.  Ed.  810,  construing  contract  between  United  States  and  Ohio, 
relating  to  cession  of  portion  of  Cumberland  road;  State  v.  Hall,  22  Md. 
333,  construing  similar  contract  between  United  States  and  Maryland. 

Under  acts  ceding  the  Cumberland  road  to  Pennsylvania,  a  carriage  con- 
taining United  States  mall  Is  laden  with  property  oY  the  United  States  and  ex- 
empt  from  payment  of  tolls. 

Approved  in  United  States  v.  Atlantic  Coast  Line  R.  Co.,  21^  Fed.  59, 
L.  R.  A.  1915A,  374,  131  C.  C.  A.  364,  and  Union  Pac.  R.  Co.  v.  United 
States,  219  Fed.  435,  134  C.  C.  A.  325,  both  holding  United  States  had 
property  right  in  mails,  and  carrier  was  liable  for  loss  caused  by  negli- 
gence of  servants  in  handling  mails  under  contract;  United  States  v. 
Hamburg-Amerikanische  etc.,  212  Fed.  43,  128  C.  C.  A.  496,  holding 
United  States  had  property  in  mails  such  as  to  permit  it  to  maintain 
libel  for  value  of  lost  mail;  In  re  Debs,  158  U.  S.  583,  39  L.  Ed.  1102, 
.  15  Sup.  Ct.  906,  holding  property  of  United  States  in  the  mails  is  suffi- 
cient to  authorize  them  to  go  into  equity  to  protect  it;  United  States  v. 
Debs,  64  Fed.  743,  holding  similarly. 

Distinguished  in  Ex  parte  White,  228  Fed.  91,  holding  under  facts  of 
case  army  officer  was  not  resident  within  district  where  poll  tax  was 
sought  to  be  imposed. 

Exemption  of  carriage  bearing  mall  exempts  no  other  property  In  It,  nor 
passengers  not  In  service  of  United  States. 

Cited  in  Neil  v.  Ohio,  3  How.  743,  11  L.  Ed.  810,  holding  State  may 
impose  toll  on  passengers  in  the  mail-stages. 

Distinguished  in  Achison  v,  Huddleson,  12  How.  296,  18  L.  Ed.  995,  hold- 
ing State  may  not  impose  toll  on  passengers  in  mail  coaches. 
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Xhider  contraet  ezemi»tliig  from  toll  carriages  carrying  mail.  United  States 
cannot  claim  exemption  for  more  carriages  than  are  actually  necessary  for  safe, 
vpeedy,  and  convenient  conveyance  of  maiL 

Cited  in  Neil  v.  Ohio,  3  How.  745,  11  L.  Ed.  811,  holding  test  of  abuse 
is  not  frequency  of  departure  of  mail  carriages,  but  unnecessary  division 
of  the  mail  among  carriages  to  enable  them  to  avoid  tolls. 

Miscellaneous.  Cited  in  Second  Municipality  v.  Duncan,  2  La.  Ann. 
187. 

* 
3  How.  187-107, 11  L.  Ed.  554,  OBOGHAN  V.  KELSON. 

Mistakes  in  entry  of  land  occasioned  by  tlie  impracticability  of  ascertain- 
ing the  relative  position  of  tbe  objects  called  for,  will  be  corrected  as  far  as 
practicable  by  tlie  courts  in  giving  constraction  to  entries. 

Distinguished  in  Kentucky  Coal  etc.  Dev.  Co.  v.  Kentucky  Union  Co., 
214  Fed.  603,  holding  rule  did  not  admit  looking  beyond  patent  to  control 
boundary. 

'Where  calls  in  description  are  repugnant,  those  inconsistent  with  main  in- 
tent are  rejected  to  give  effect  to  entry. 

Cited  in  Donahue  v.  Case,  61  N.  Y.  632,  applying  rule  to  description  in 
deed.^ 

Miscellaneous.    Cited  erroneously  in  2  Hughes,  491,  Fed.  Cas.  14,898. 

3  How.  197-211,  11  Ifc  Ed.  559,  TATLOB  v.  UNITED  STATES. 

Cnstoms  officer  may  seize  suspected  goods  outside  of  his  own  district. 

Where  property  forfeited  to  government^  seizure  may  be  made  by  any  per- 
Bon,  and  if  goveinment  adopts  his  act  and  enforces  forfeiture,  it  becomes  im- 
material by  whom  seizure  was  made  and  whether  it  was  irregular  or  not. 

Cited  in  United  State*  v.  Whiskey,  28  Fed.  Cas.  637,  liolding  supposed 
ground  of  seizure  immaterial,  provided  real  cause  existed. 

Documents  relating  to  other  goods  than  those  seized  for  violating  revenue 
law*  are  admissible  to  show  privity  between  parties  in  similar  transactions  un- 
der scheme  of  fraud  upon  revenue. 

Cited  in  United  States  v.  One  Hundred  and  Forty-six  Thousand  Six 
Hundred  and  Fifty  Clapboards,  4  Cliff,  304,  Fed.  Cas.  15,935,  holding 
other  entries  made  at  the  same  time  admissible  to  prove  knowledge  by 
elaimant  of  actual  value  of  goods  fraudulently  undervalued ;  United  States 
V.  Thirty-six  Barrels,  7  Blatchf.  474,  Fed.  Cas.  16,469,  holding  evidence 
of  previous  transactions  admissible  to  show  animus  to  defraud  govern- 
ment; Tyler  v.  Angevine,  15  Blatchf.  547,  Fed.  Cas.  14,306,  holding  evi- 
dence of  fraudulent  proposals  admissible  to  show  conspiracy;  Spurr  v. 
United  States,  87  Fed.  711,  holding  by  analogy  evidence  of  similar  transao- 
tions  on  part  of  bank  of&cer  competent  to  prove  guilty  intent. 


\ 
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To  rebut  proof  of  foneral  usage  In  eondenuiation  proceedli^v  imder  atttomf 
law,  to  allow  five  per  cent  invoice  measurement  for  damages,  otber  invoices  In 
which  there  are  no  such  allowances  are  admissible. 

Cited  in  Fennerstein's  Champagne,  3  Wall.  148,  18  L.  Ed.  124,  holding 
letters  between  third  parties  written  in  ordinary  course  of  business,  admis- 
sible to  show  market  value  of  merchandise  at  a  particular  place  in  a 
foreign  country. 

Bevenue  laws  are  not  to  be  construed  as  penal  laws,  but  so  as  most  effectu- 
ally to  accomplish  the  intention  of  the  legislature. 

Approved  in  Johnson  v.  Southern  Pac.  Co.,  196  U.  S.  17,  49  L.  Ed.  869, 

25  Sup.  Ct.  158,  equipment  of  locomotive  and  dining-car  with  automatic 

couplers  of  su<ih  different  types  as  not  to  couple  with  each  other  auto- 

V  matically  does  not  comply  with  27  Stat.  531,  e.  196,  §  2;  United  States  v. 

Ramsey,  197  Fed.  147,  116  C.  C.  A.  568,  holding  receiver  of  interstate 
railroad  operating  same  under  Federal  court  was  common  carrier  subject 
to  hours  of  labor  law  of  March  4, 1907 ;  United  States  v.  St.  Louis  Southwest- 
em  Ry.  Co.,  189  Fed.  962,  applying  rule  in  construing  hours  of  labor 
act  of  March  4,  1907;  United  States  v.  Southern  Ry.  Co.,  187  Fed.  214, 
holding  statute  prohibiting  receipt  by  carrier  of  quarantined  stock  was 
remedial,  though  imposing  penalty;  Scow  No.  36,  144  Fed.  934,  under  30 
Stat.  1152,  1153,  vessel  used  in  depositing  refuse  in  navigable  waters 
is  subject  to  penalty,  though  act  was  without  Ipiowledge  of  and  contrary 
to  general  instructions  of  owner;  State  v.  Western  Union  Tel.  Co.,  96 
Minn.  19,  104  N.  W.  570,  construing  Laws  1891,  p.  70,  c.  8,  as  amended 
in  1901,  relating  to  taxation  of  property  of  telegraph  companies  as  system; 
Burlington  Distilling  Co.  v.  State  Board  of  Assessors,  86  N.  J.  L.  94,  91 
Atl.  317,  applying  rule  in  construing  statute  imposing  license  taxes  on 
corporations ;  Ex  parte  Prosole,  32  Nev.  382,  108  Pac.  632,  appi3ring  rule 
in  determining  legislative  intent  in  statute  providing  for  punishment  for 
burning  insured  property;  Pennsylvania  R.  Co..*v.  Ewing,  241  Pa.  587, 
i  Ann.  Cas.  1915B,  167,  49  L.  B.  A.  (N.  S.)  977,  88  Atl.  777,  holding  ''Full 

Crew  Act"  was  remedial,  and  enforcement  subject  to  injunction,  if  void; 
dissenting  opinion  in  First  Nat.  Bank  v.  United  States,  206  Fed.  380,  46 
L.  B.  A.  (N.  8.)  1189, 124  C.  C.  A.  256,  majority  holding  under  Penal  Code, 
section  239,  collection  by  bank  of  sight  draft  for  price  of  interstate  ship- 
ment of  liquors  and  delivery  of  bill  of  lading  did  not  subject  bank  to  fine; 
United  States  v.  Thirty-six  Barrels,  7  Blatchf .  463,  Fed.  Cas.  16,468, 
United  States  v.  Mynderse,  7  Blatchf.  489,  Fed.  Cas.  15,850,  United  States 
V.  Twenty-six  Bales,  3  Ware,  210,  Fed.  Cas.  16,570,  United  States  v.  Beld- 
ing,  24  Fed.  Cas.  1079,  United  States  v.  Dustin,  25  Fed.  Cas.  950,  United 

^States  V.  Fifty-eight  Thousand  Eight  Hundred  and  Fifty  Cigars,  25  Fed. 

*Cas.  1074,  United  States  v.  Hodson,  26  Fed.  Cas.  338,  United  SUtes  v.  One 
Hundred  and  Twenty-nine  Packages,  27  Fed.  Cas.  285,  Rankin  v.  Hoyt,  4 
How.  332, 11  L.  Ed.  999,  Smythe  v.  Fiske,  23  WaU.  380,  88  L.  Ed.  49,  In  re 
Coy,  127  U.  S.  739,  82  L.  Ed.  275,  31  Fed.  800,  United  States  v.  Stowell, 
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133  U.  S.  12,  33  L.  Ed.  558,  10  Sup.  Ct.  246,  Ten  Cases  of  Opium,  Deady,  70, 
Fed.  Cas.  13,828,  United  States  v.  Three  Tons  of  Coal,  6  Biss.  393,  Fed. 
Cas.  16,515,  The  Ariel,  1  Hask.  77,  Fed.  Cas.  527,  United  States  v.  One 
Hundred  Barrels  of  Spirits,  2  Abb.  (U.  S.)  314,  1  Dill.  58,  Fed.  Cas.  15,948, 
The  Steamer  Missouri,  3  Ben.  511,  Fed.  Cas.  9652,  United  States  v.  Willetts, 
5  Ben.  227,  Fed.  Cas,  16,699,  United  States  v.  De  Goer,  38  Fed.  82,  United 
States  V.  Wolters,  46  Fed.  510,  Anglo-California 'Bank  v.  Secretary,  76 
Fed.  748,  48  U.  S.  App.  39,  The  Coquitlam,  77  Fed.  751,  48  U.  S.  App.  116, 
State  V.  Car.  Co.,  64  Wis.  110,  and  Merchandise  v.  United  States,  Chase 
Dec.  511,  Fed.  Cas.  14,293,  all  following  rule;  Lewis  v.  Brainerd,  53  Vt. 
517,  applying  rule  to  statute  imposing  penalty  upon  officer  of  corporation 
for  wrongfully  withholding  records ;  United  States  v.  Sixty-seven  Packages, 
17  How.  93,  15  L.  Ed.  56,  holding  rule  repealing  a  prior  statute  by  implica- 
tion not  applied  with  strictness  in  case  of  revenue  laws;  United  States  v. 
Athens  Armory,  2  Abb.  (U.  S.)  137,  Fed.  Cas.  14,473,  35  Ga.  361,  holding 
confiscation  act  should  be  construed  so  as  to  accomplish  legislative  intent; 
United  States  v.  Segars,  27  Fe^.  Cas.  1016,  holding  sixty-sixlh  section  of 
Revenue  Act  of  1799  not  impliedly  repealed  by  subsequent  enactments; 
Harding  v.  People,  10  Colo.  394,  holding  by  analogy,  statute  regulating 
practice  of  medicine  should  be  liberally  construed ;  United  States  v.  Lucero, 
1  N.  M.  449,  applying  rule  to  statute  forbidding  settlement  on  Indian  lands. 
Distinguished  in  Johnson  v.  Southern  Pac.  Co.,  117  Fed.  465,  holding  un- 
der act  of  March  2,  1893,  cars  used  in  interstate  commerce  and  equipped 
with  automatic  couplers,  which  couple  automatically  with  those  of  same 
make,  comply  with  statute. 

Onus  proband!  to  show  probable  cause  of  seisiire  in  condemnation  proceed- 
ings tmder  revenue  laws  Is  a  question  for  tbe  court. 

Approved  in  Buckley  v.  United  States,  4  How.  260,  11  L.  Ed.  965, 
following  rule. 

Onus  proband!  In  condemnation  proceeding  lies  on  claimant  only  wben 
Iptobable  cause  la  shown  for  such  prosecution. 

Cited  in  The  Brig  Busy,  2  Curt.  587,  ^ed.  Cas.  2232,  holding  possession 
of  dutiable  goods  not  entered  in  manifest  sufficient  cause;  Ten  Cases  of 
Opium,  Deady,  64,  Fed.  Cas.  13,828,  holding  fact  that  opium  was  brought 
from  foreign  port  and  unladen  without  a  permit  sufficient  to  shift  onus; 
The  Coquitlam,  57  Fed.  714,  holding  receipt  of  cargo  on  the  high  seas  and 
bringing  it  into  port  without  a  manifest  sufficient. 

Under  sixty-sixth  section  of  act  of  1799  all  goods  are  forfeited  upon  which, 
by  ftaud«  all  the  duties  have  not  been  paid  or  secured  to  be  paid,  which  are  by 
law  required  to  be  paid  or  secured  thereon. 

Cited  in  dissenting  opinion  in  United  States  v.  Sixty^seven  Packages,  17 
How.  94,  16  If.  Ed.  66,  remarking  that  acts  of  1799,  1830  and  1832  form  a 
harmonious  system  for  prevention  of  frauds;  United  States  v.  Segars,  1 
Abb.  (U.  S.)  421,  423,  Fed.  Cas.  16,249,  arguendo. 
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Bnle  regardini;  onus  proband!  established  by  act  of  1799  applies  in  prose- 
cution founded  an  acts  of  1799  and  1832. 

Cited  in  Cliquot's  Champagne,  3  Wall.  143,  18  L.  Ed.  121,  applying  rule 
to  prosecution  founded  on  act  of  1863;  Clifton  v.  United  States,  4  How. 
250,  11  If.  Ed.  961,  remarking  that  in  condemnation  suit,  one  good  count 
is  sufficient  to  uphold  a  general  verdict  and  judgment  on  all  the  counts. 

Distinguished  in  United  States  v.  Twenty-six  Bales,  3  Ware,  208,  Fed. 
Cas.  16,570,  holding  act  of  1799  partially  repealed  by  act  of  1823. 

Miscellaneous.  Cited  erroneously  in  Swan  v.  State,  77  Ala.  647,  and 
Carter  v.  Walker,  2  Ohio  St,  344. 

3  How.  212-235,  11  I^  Ed.  565,  POZXABD'S  LESSEE  V.  HAGAK. 

In  this  case  defendant  in  ejectment  was  permitted  to  show  that  lands  for 
which  United  States  patent  had  issued  had  been  in  fact  tide-lands  and  conse- 
quently patent  was  TOid. 

Cited  in  People  v.  Stratton,  25  Cal.  250,  holding  by  analogy  that  defend- 
ant may  ifhow  that  lands  patented  by  State  as  swamp-lands  were,  in  fact, 
high  lands. 

Distinguished  in  Forgeus  v.  Santa  Cruz  Co.,  24  Cal.  App.  201,  140  Pac. 
1095,  grant  of  right  of  way  to  county  over  land  fronting  bay  for  highway 
purposes  does  not  entitle  county  to  accretions  to  land. 

By  deed  of  cession  tiom  Qeorgia,  it  was  intended  to  invest  United  States 
with  eminent  domain  of  country  ceded,  both  national  and  municipal,  for  pur- 
poses of  temporary  government  and  to  hold  it  in  trust  for  performance  of  the 
conditions  and  stipulations  therein  expressed. 

Approved  in  United  States  v.  Mackey,  214  Fed.  142,  holding  grant  to 
Creeks,  under  treaty,  of  lands  in  Indian  Territory,  did  not  vest  in  tribe  title 
to  bed  of  Arkansas  River,  but  it  continued  to  be  held  by  United  States  in 
trust  for  future  state;  United  States  v.  Ashton,  170  Fed.  512,  513,  holding 
United  States  held  title  to  shores  and  beds  of  navigable  streams  till  admi§- 
sion  of  States. 

United  States  have  no  constitutional  capacity  to  exercise  municipal  Jnils- 
diction,  sovereignty  or  eminent  domain,  except  in  cases  in  which  it  is  expressly 
granted. 

Approved  in  Commonwealth  v.  Hilton,  174  Mass.  31,  54  N.  E.  363,  up- 
holding municipal  regulation  punishing  clam-di^ng  without  permit  and 
providing  that  permits  shall  be  issued  to  town  residents;  Smith  v.  State, 
28  Okl.  239,  247, 113  Pac.  934,  937,  enjoining  removal  of  State  officers  from 
capital  established  by  enabling  act  prior  to  adoption  by  people  of  statute 
removing  capital ;  Coyle  v.  Smith,  28  Okl.  135,  138,  140,  143,  144,  145,  146, 
150,  151,  152,  161,  162,  113  Pac.  950,  951,  952,  953,  954,  955,  956,  957,  961, 
holding  Congress  could  not  control  location  of  State  capital  as  condition 
for  admission  as  State;  Mining  Debris  Case,  9.Sawy.  499,  18  Fed.  777, 
holding  Congress  may  not  authorize  discharge  of  mining  debris  into  navi- 
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gable  waters  of  a  State  to  the  great  injuiy  of  their  navigability;  State  v. 
Mixung  Co.,  120  Ind.  581,  6  L.  B.  A.  588,  22  N.  E.  780,  discussing  validity 
of  act  providing  conveyance  of  natural  gas  outside  of  State. 

Distinguished  in  Shannon  v.  United  States,  160  Fed.  875,  holding  Con- 
gress had  absolute  power  to  regulate  use  and  disposal  of  public  land  with- 
ont  restriction  by  State  l^slation. 

Admission  of  State  into  the  Union  entitles  it  to  all  rights  of  sovereignty^ 
Jurisdiction  and  eminent  domain  on  an  equal  footing  with  the  other  States. 

Approved  in  Cincinnati  v.  Louisville  etc.  R.  Co.,  223  U.  S.  401,  66  L.  Ed. 
484,  32  Sup.  Ct.  267,  holding  Ordinance  of  1787  creating  Northwest  Terri- 
tory was  not  obligatory  after  admission  of  States ;  United  States  v.  United 
States  Express  Co.,  180  Fed.  1010,  lOll,  holding  Oklahoma,  on  admission  as 
State,  had  exclusive  power  to  regulate  intrastate  commerce  in  intoxicating 
liquors;  Williams  v.  Heart,  IIQ  Fed.  170,  holding  no  right  to  trial  by  jury 
on.  indictment  for  felony  is  guaranteed  in  Indiana;  Deseret  Water  etc.  Irr. 
Co.  V.  State,  167  Cal.  160,  161,  162,  138  Pac.  987,  holding  lands  belonging 
to  State  situated  within  limits  of  Federal  forest  reserve  subject  to  eminent 
domain  laws  of  State;  Ex  parte  Crosby,  38  Nev.  393,  149  Pac.  990,  up- 
holding State  statute  limiting  6shing*rights  on  Indian  reservation ;  State  v. 
Edmondson,  89  Ohio  St.  109,  Ann.  Gas.  1915D,  984,  52  L.  B.  A.  (N.  S.)  305, 
105  N.  E.  274,  holding  Ordinance  of  1787  was  eptirely  superseded  by  State- 
Constitution  on  admission  of  Ohio  as  State;  Escanaba  etc.  Transportation 
Co.  V.  Chicago,  107  U,  S.  689,  27  L.  Ed.  447,  2  Sup.  Ct.  194,  holding  new 
State  may  exercise  same  rights  of  sovereignty  as  old,  over  rivers  within  her 
limits ;  Huse  v.  Glover,  119  U.  S.  546,  30  L.  Ed.  489,  7  Sup.  Ct.  315,  Sands 
V.  Manistee  River  Improvement  Co.,  123  U.  S.  296,  31  L.  Ed.  152,  8  Sup.  Ct. 
116,  Willamette  etc.  Bridge  Co.  v.  Hatch,  125  U.  S.  8,  9,  10,  31  L.  Ed.  632, 
8  Sup.  Ct.  815,  816,  and  Huse  v.  Glover,  15  Fed.  297,  11  Biss.  657,  holding 
similarly;  Wallamet  etc.  Bridge  Co.  v.  Hatch,  9  Sawy.  652,  653,  659,  661, 
19  Fed.  363,  357,  358,  359,  and  dissenting  opinion  in  Pennsylvania  v.  Wheel-* 
ing  etc.  Bridge  Co.,  13  How.  584,  14  L.  Ed.  277,  arguing  that  rights  of 
navigation  between  rivers  and  bays  of  new  States  are  same  as  of  old  States ; 
Dred  Scott  v.  Sandford,  19  How.  601,  508,  509,  15  L.  Ed.  740,  742,  743, 
arguing  that  United  States  cannot  impose  a  surrender  of  part  of  her  muni- 
eipal  powers  upon  a  State  as  a  condition  precedent  to  her  admission ;  Ward 
V.  Race  Horse,  163  U.  S.  511,  512,  41  I*.  Ed.  247,  16  Sup.  Ct.  1079,  holding 
State  may  prohibit  hunting  within  its  limits  notwithstanding  treaty  to 
contrary  made  by  United  States  before  its  admission;  Strader  v.  Graham, 
10  How.  95,  13  L.  Ed.  343,  Dred  Scott  v.  Sandford,  19  How.  490,  15  L.  Ed. 
736,  Huse  v.  Glover,  11  Biss.  557,  15  Fed.  297,  People  v.  Thompson,  155 
111.  473,  40  N.  E.  313,  Depew  v.  Trustees  of  Wabash  etc.  Canal,  5  Ind.  11, 
Webber  v.  P^re  Marquette  Boom  G#.,  62  Mich.  638,  30  N.  W.  473,  State  v. 
School  District  Board,  76  Wis.  207,  20  Am.  St.  Rep.  58,  7  L.  B.  A.  340, 
44  N.  W.  977,  and  State  v.  Cunningham,  81  Wis.  51^,  16  L.  R.  A.  576,  51 
N.  W.  738,  construing  ordinance  of  1787,  and  holding  it  abrogated  by  ad- 
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mission  of  State  into  the  Union;  People  ^.  United  States,  93  HI.  35,  34 
Am.  Rep.  157,  arguendo;  Noble  v.  Cullom,  44  Ala.  582,  remarking  Congress 
cannot  interfere  with  rightfully  constituted  State  government. 

Distinguished  in  State  v.  Boone,  84  Ohio  St.  358,  Ann.  Gas.  19120,  683, 
39  L.  R.  A.  (N.  8.)  1015,  95  N.  E.  926,  holding  guaranties  in  Ordinance 
of  1787  were  not  surrendered  by  Ohio  on  admission  as  State. 

Title  of  United  States  In  public  lands  of  Kortbwest  Territory  is  held  by  deed 
of  cession  and  not  by  any  municipal  sovereignty  possessed  or  reserved  liy 
compact. 

Approved  in  the  Mining  Debris  Case,  9  Sawy.  492,  18  Fed.  772,  holding 
that  United  States  holds  title  to  public  lands  within  a  State  on  the  same 
footing,  except  as  to  taxation  and  disposal,  as  private  owners;  Hicks  v. 
Bell,  3  Cal.  226,  and,  therefore.  State  may  regulate  mining  on  the  public 
lands ;  Burbank  v.  Fay,  65  N.  Y.  62,  holding*  State  owning  property  within 
another  State  stands  on  same  footing  as  ordinary  proprietor ;  Van  Brocklin 
v.  Tennessee,  117  U.  S.  168,  29  L.  Ed.  851,  6  Sup.  Ct.  679,  discussing  nature 
of  titles  to  public  lands. 

Effect  of  Ordinance  of  1787  on  States  carved  out  of  Northwest  Terri- 
tory.   Note,  Ann.  Gas.  1916D,  945,  958. 

Effect  of  admission  of  State  into  the  Union  upon  Ordinance  of  1787. 
Note,  62  L.  R.  A.  (N.  S.)  SIO,  311,  SIS. 

Taxation  of  public  lands  by  States  may  1>e  prohibited  by  United  States 
under  power  given  to  Congress  to  make  all  needftil  rules  respecting  territory 
or  other  property  of  the  United  States. 

Approved  in  United  States  v.  Sandoval,  231  U.  S.  38,  45,  58  L.  Ed.  Ill, 
114,  34  Sup.  Ct.  1,  holding  United  States  could  prohibit  introduction  of 
liquor  into  lands  reserved  to  Pueblo  Indians  in  New  Mexico  after  its  ad- 
mission to  statehood;  Utah  Power  etc.  Co.  v.  United  States,  230  Fed.  336, 
338,  holding  private  rights  in  public  lands  in  Utah  could  not  be  acquired 
by  exercise  of  State's  power  of  eminent  domain,  but  only  by  virtue  of 
some  act  of  Congress;  Gearlds  v.  Johnson,  183  Fed.  620,  621,  holding  Con- 
gress could  prohibit  introduction  of  liquor  into  Indian  country  in 
Minnesota. 

Cited  in  Van  Brocklin  v.  Tennessee,  117  U.  S.  165,  29  L.  Ed.  850,  6  Sup. 
Ct.  679,  holding  lands  purchased  by  United  States  at  tax  sale,  under 
Federal  statute,  exempt  from  taxation  while  in  the  possession  of  United 
States. 

Distinguished  in  United  States  v.  Sandoval,  198  Fed.  554,  holding  Con- 
gress could  not  prohibit  introduction  of  liquor  into  lands  of  Pueblo  Indians 
in  New  Mexico  after  admission  of  State. 

Nation  acquiring  territory  must  held  it  according  to  the  Oonstitation  and 
laws  of  its  own  govemment,  and  not  according  to  those  of  the  government 
ceding  it. 
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Approved  in  Ex  parte  Ortiz,  100  Fed.  959,  holding*  court-martials  had  juris- . 
diction  of  offenses  in  Porto  Rico  committed  prior  to  ratification  of  treaty  of 
peace;  Corrigan  v.  State,  42  Tex.  Civ.  179,  94  S.  W.  100,  holding  power  of 
Mexican  government  to  reject  grant  made  by  Governor  of  department  did 
not  pass  to  United  States  on  cession  of  territory;  dissenting  opinion  in 
Downes  v.  Bidwell,  182  U.  S.  367,  45  L.  Ed.  1137,  21  Sup.  Ct.  818,  majority 
upholding  Foraker  act  providing  temporary  civil  government  and  revenues 
for  Porto  Rico;  Murray  v.  Pannaci,  64  N.  J.  Eq.  152,  53  Atl.  597,  arguendo. 

Foreign  sovereign  cannot  by  treaty  impart  his  royal  prerogatives  to  the 
TTnited  States. 

Cited  in  Ferris  v.  Coover,  10  Cal.  620,  holding  that  power  of  officers  of 
Mexican  government  to  reject  grant  did  not  pass  to  government  of  United 
States  by  treaty  ceding  lands ;  Pino  v.  Hatch,  1  N.  M.  128,  holding  that  on 
transfer  of  sovereignty  officers  of  old  government  may  exercise  no  powers 
not  expressly  conferred  upon  him  by  the  new. 

Lands  under  navigable  waters  belong  to  the  States,  subject  to  the  rights 
surrendered  by  tbe  Constitution  to  the  United  States. 

Approved  in  Philadelphia  Co.  v.  Stimson,  223  U.  S.  632,  56  L.  Ed.  582, 
32  Sup.  Ct.  340,  holding  title  to  soil  of  river-bed  was  governed  by  law  of 
State  subject  to  power  of  Congress  to  establish  harbor  lines;  The  Abby 
Dodge  V.  United  States,  223  U.  S.  174,  56  L.  Ed.  392,  32  Sup.  Ct.  310,  hold- 
ing  Congress  had  no  control  over  sponges  grown  on  tide-lands  within 
State;  Kansas  v.  Colorado,  206  U.  S.  9S,  51  L.  Ed.  973,  27  Sup.  Ct.  655, 
refusing  to  enjoin  withdrawal  of  water  from  river  flowing  into  another 
State,  suit  of  that  State ;  Niles  v.  Cedar  Point  Club,  175  U.  S.  308,  44  L.  Ed. 
174,  20  Sup.  Ct.  127,  holding  marsh  herein  not  continuously  submerged 
land;  Mobile  Transp.  Co.  v.  Mobile,  128  Ala.  346,  348,  86  Am.  St.  Rep. 
143,  64  L.  R.  A.  33S,  30  South.  646,  647,  holding  State  could  grant  fee  of 
tide  water  shores  to  municipality  for  public  purpose  subject  to  rights  of 
United  States  respecting  navigation;  State  v.  Jones,  143  Iowa,  405,  122 
N.  W.  243,  enjoining  drainage  of  non-navigable  lake  meandered  by  gov- 
ernment surveyors ;  Holman  v.  Hodges,  112  Iowa,  717,  84  N.  W.  951,  hold- 
ing where  island  sprang  up  in  middle  of  navigable  stream  and  was  after- 
ward joined  to  mainland,  State  did  not  lose  its  title  thereto ;  State  v.  Akers, 
92  Kan.  193,  Ann.  Gas.  1916B,  543,  140  Pac.  646,  holding  title  to  bed  of 
btream  was  in  State,  and  State  could  impose  royalty  on  taking  sand  there- 
from; State  V.  Bayou  Johnson  Oyster  Co.,  130  La.  610,  58  South.  407, 
holding  State  had  title  to  sea  marsh-lands  by  virtue  of  admission  as  State ; 
Crawford  Co.  v.  Hathaway,  67  Neb.  351,  108  Am.  St.  Eep.  668,  93  N.  W. 
789,  determining  water  rights  between  riparian  ownera  and  appropriators 
under  irrigation  act;  Shepard's  Point  Land  Co.  v.  Atlantic  Hotel,  132 
N.  C.  525,  44  S.  E.  41,  holding  under  Code,  §  2751,  grantees  have  only  ease- 
ment as  riparian  owners  for  erection  of  wharves  and  took  no  title  to  bed 
of  stream;  Pacific  Milling  etc.  Co.  v.  Portland,  65  Or.  393,  395,  396,  46 
L.  R.  A.  (N.  8.)  363,  133  Pac.  80,  81,  holding  city  could  not,  after  grant 
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jof  tide-lands  to  riparian  owners,  constrnet  wharf  thereon  without  compen- 
sating riparian  owners;  Micelli  v.  Andms,  61  Or.  84, 120  Pae.  740,  enjoin- 
ing removal  of  gravel  from  bed  of  non-navigable  stream  at  suit  of  one 
owning  to  thread  of  stream;  State  v.  Portland  Gen.  Elec.  Co.,  52  Or.  531, 
98  Pae.  161,  holding  title  to  bed  and  banks  of  Willamette  River  was  in 
State  for  benefit  of  public;  Taylor  v.  Commonwealth,  102  Va.  770,-102  Am. 
St.  Rep.  865,  47  S.  E.  879,  upholding  Acts  1899-1900,  p.  797,  c.  757,  leasing 
tract  of  land  lying  under  waters  of  York  River  below  low-water  mark; 
dissenting  opinion  in  Scranton  v.  Wheeler,  179  U.  S.  187,  45  L.  Ed.  146, 
21  Sup.  Ct.  66,  majority  holding  United  States  need  not  compensate  owner 
of  land  fronting  on  public  navigable  river  when  his  right  of  access  from 
shore  to  navigable  water  is  cut  off  by  government  pier;  dissenting  opinion 
in  Johnson  v.  Johnson,  14  Idaho,  591,  24  L.  R.  A.  (N.  S.)  1240,  95  Pae.  510, 
majority  holding  doctrine  of  State  to  be  that  riparian  owner  takes  to 
thread  of  navigable  stream;  dissenting  opinion  in  State  v.  Black  River 
Phosphate  Co.,  32  Fla.  130,  21  L.  R.  A.  204,  13  South.  655,  Renwick  v. 
D.  &  N.  W.  R.  R.  Co.,  49  Iowa,  669,  Pere  Marquette  Boom  Co.  v.  Adams, 
44  Mich.  405,  6  N.  W.  857,  and  Eisenbach  v.  Hatfield,  2  Wash.  242,  259, 
272,  273,  12  L.  R.  A.  636,  26  Pae.  540,  545,  550,  all  applying  rule  and  hold- 
ing title  to  lands  under  navigable  streams  vested  in  the  States;  Ravens- 
wood  V.  Flemings,  22  W.  Va.  57,  46  Am.  Rep.  490,  holding  riparian  owners 
take  only  to  ordinary  high-water  mark;  Barre  v.  Fleming,  29  W.  Va.  324, 

1  S.  E.  738,  holding  title  of  riparian  owner  extends  to  low-water  mark, 
subject  to  easement  of  the  public;  Mumford  v.  Wardwell,  6  Wall.  436, 
18  L.  Ed.  761,  and  Weber  v.  Harbor  Conmiissioners,  18  Wall.  66,  21  L.  Ed. 
802,  holding  United  States  has  no  title  to  water  lot  within  State;  Barney 
V.  Keokuk,  94  U.  S.  337,  338,  24  L.  Ed.  228,  holding  bed  of  Mississippi 
belongs  to  the  States;  Pacific  Gas  etc.  Co.  v.  EUert,  64  Fed.  436;  Rood 
V.  Wallace^  109  Iowa,  8,  79  N.  W.  450,  arguen<}o;  holding  State  may  sell 
and  dispose  of  tide-lands;  Illinois  Central  R.  R.  v.  People,  146  U.  S.  435, 
36  L.  Ed.  1036,  13  Sup.  Ct.  Ill  (aflarming  33  Fed.  753,  755),  applying  rule 
to  lands  beneath  the  great  lakes;  McCready  v.  Virginia,  94  U.  S.  394,  24 
L.  Ed.  248,  and  Smith  v.  Maryland,  18  How.  74,  15  L.  Ed.  271,  holding 
State  may  regulate  oyster  fishing  in  beds  of  its  navigable  streams;  United 
States  V.  Packers,  79  Fed.  157,  State  v.  Tower,  84  Me.  445,  24  Atl.  899, 
Dunham  v.  Lamphere,  3  Gray,  272,  Commonwealth  v.  Manchester,  152 
Mass.  242,  244,  23  Am.  St.  Rep.  831,  832,  9  L.  R.  A.  241,  242,  25  N.  E.  117, 
and  Manchester  v.  Massachusetts,  139  U.  S.  260,  23  Ain.  St.  Rpp.  838,  35 
L.  Ed.  165,  11  Sup.  Ct.  563,  all  holding  State  may  regulate  fishizig  in  navi- 
gable waters  wholly  within  its  limits;  Weston  v.  Sampson,  8  Cush.  353, 
54  Am.  Dec.  767,  or  fishing  for  clams;  Chicago  v.  McGinn,  51  111.  273, 

2  Am.  Rep.  300,  Rhea  v.  Newport  etc.  R.  R.  Co.,  50  Fed.  22,  Savannah  v. 
State,  4  Ga.  41,  and  Oilman  v.  Philadelphia,  3  Wall.  726,  18  L.  Ed.  99,  aU 
holding  State  may  erect  bridge  in  navigable  waters  when  not  an  inter- 
ference with  power  of  Congress  to  regulate  commerce;  dissenting  opinion 
in  New  York  etc.  Bridge  Co.  y.  United  States,  105  U.  S.  491,  26  L.  Ed.  1150, 
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arguing.  Congress  may  not  remove  bridge  over  navigable  stream  unless  it 
impedes  navigation;  Commissioners  v.  Withers,  29  Miss.  39,  64  Am.  Dec. 
184,  and  Withers  v.  Buckley,  20  How.  92,  15  L.  Ed.  820,  holding  State  may 
improve  navigable  stream;  Mayor  v.  Moog,  53  Ala.  569,  or  build  wharves; 
State  V.  Phosphate  Co.,  32  Fla.  93,  94,  21  L.  B.  A.  193,  13  South.  644,  State 
may  regulate  phosphate  beds  in  navigable  streams;  Craig  v.  Kline,  65  Pa. 
St.  410,  411,  S  Am.  Bep.  643,  645,  may  r^ulate  floating  of  logs  therein; 
Commonwealth  v.  Alger,  7  Cush.  82,  93,  or  building  of  wharves;  J.  S. 
Keator  Lumber  Co.  v.  Boom  Co.,  72  Wis.  89,  7  Am.  St  Rep.  854,  38  N.  W. 
539,  or  log  booms;  Union  Depot  etc.  Co.  v.  Brunswick,  31  Minn.  301,  47 
Am.  Bflp.  790,  17  N.  W.  628,  St.  Anthony  Falls  Water  Co.  v.  Commis- 
sioners,  168  U.  S.  360,  361,  362,  42  L.  Ed.  501,  502,  18  Sup'.  Ct.  162,  Ken- 
yon  V.  Knipe,  46  Fed.  313,  and  Packer  v.  Bird,  137  U.  S.  671,  84  L.  Ed.  821, 

II  Sup.  Ct.  212,  all  holding  States  may  determine  for  themselves  regula- 
tions as  to  ownership  of  lands  in  navigable  waters;  State  v.  River  Corp., 

III  N.  C.  663,  16  S.  E,  332,  may  prevent  nuisance  in  navigable  river; 
Lowndes  v.  Huntington,  153  U.  S.  30,  88  L.  Ed.  623,  14  Sup.  Ct.  765,  hold- 
ing State  title  to  tide-lands  must  be  either  in  State  or  its  grantee;  dissent- 
ing opinion  in  Willow  River  Club  v.  Wade,  100  Wis.  115,  42  L.  R.  A.  329, 
76  N.  W.  281,  discussing  right  of  fishing  in  navigable  waters ;  The  Mining 
Debris  Case,  9  Sawy.  510,  18  Fed.  785,  Congress  may  not  authorize  injury 
to  bed  of  navigable  stream ;  Murphy  v.  Dunham,  33  Fed.  753,  755,  holding 
United  States  has  no  title  to  property  found  under  great  lakes;  Bass  v. 
State  of  Louisiana,  34  La.  Ann.  496,  discussing  right  of  State  to  construct 
levees ;  St  Clair  v.  Lovingston,  23  Wall.  68,  23  L.  Ed.  63,  discussing  title 
to  alluvion  lands;  Van  Brocklin  v,  Tennessee,  117  U.  S.  165,  29  L.  Ed.  850, 
6  Sup.  Ct.  678,  discussing  nature  of  titles  in  public  lands;  Hardin  v.  Jor- 
dan, 140  U.  S.'  381,  35  L.  Ed.  433,  11  Sup.  Ct.  812,  holding  State  law  con- 
trols as  to  construction  of  grant  of  lands  bounding  on  non-navigable  lake; 
United  States  v.  New  Bedford  Bridge,  1  Wood.  &  M.  407,  408,  409,  410,  411, 
417,  419,  Fed.  Cas.  15,867,  holding  State  may  authorize  construction  of 
bridge  across  navigable  stream;  Gough  v.  Bell,  21  N.  J.  L.  161,  holding 
lands  under  navigable  waters  may  be  granted  by  the  legislature  alone; 
Smith  V.  Rochester,  92  N.  Y.  478,  44  Am.  Rep.  398,  discussing  public  ease- 
ment in  navigable  waters;  Attorney  General  v.  Eau  Claire,  37  Wis.  446, 
remarking  navigable  rivers  are  a  trust  for  the  people;  Murphy  v.  Dunham, 
38  Fed.  510,  discussing  title  to  derelict  property  on  bed  of  navigable  lake. 

Modified  in  Illinois  Cent.  R.  R.  v.  People,  146  U.  S.  458,  36  L.  Ed.  1044, 
33  Sup.  Ct.  120,  holding  title  of  State  subject  to  a  trust  for  public  use; 
dissenting  opinion  in  Gould  v.  Hudson  River  R.  R.  Co.,  6  N.  Y.  555,  State 
has  no  right  to  relinquish  her  title  to  lands  under  navigable  waters. 
<2aalified  in  Leverish  v.  Mayor  etc.  of  Mobile,  110  Fed.  174,  upholding 
right  of  riparian  owners  on  navigable  stream  to  erect  wharves  from  their 
lands  to  navigable  water. 

Bight  of  riparian  owner  to  fishery  in  non-navigable  waters.    Note,  38 
Am.  Rep.  258. 
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Title  to  land  covered  by  tidal  and  other  navigable  waters.    Note,  53 
Am.  St  Bep.  292. 

Jurisdiction  over  sea.    Note,  46  L.  B.  A.  277. 

Title  to  land  between  high  and  low  water  mark.    Note,  45  L.  B.  A.  238. 

State  cannot,  by  compact  with  tlie  United  States^  enlarge  or  cllmlnlsTi  her 
constltational  rights. 

Approved  in  Coyle  v.  Smith,  221  U.  S.  570,  574,  575,  576,  55  L.  Ed.  859, 
861,  31  Sup.  Ct.  688,  holding  Congress  could  not  limit  power  of  State  to 
locate  capital  as  condition  to  admission;  Columbus  Ins.  Co.  v.  Curtenius, 
6  McLean,  217,  Fed.  Cas.  3045,  discussing  effect  of  Ordinance  of  1787  as 
a  compact;  Wallamet  Iron  &  Bridge  Co.  v.  Hatch,  19  Fed.  353,  357,  359, 
'  construing  act  admitting  Oregon  into  the  Union. 

Eminent  domain  over  shores  and  soils  of  navigable  waters  belongs^  for 
municipal  purposes,  exclusively  to  the  States. 

Approved  in  United  States  v.  Bain,  3  Hughes,  604,  Fed.  Cas.  14,496, 
holding  State  may  authorize  construction  of  dock  in  navigable  stream,  even 
though  thereby  use  of  adjoining  dock  owned  by  United  States,  be  impaired; 
United  States  v.  Certain  Tract,  67  Fed.  871,  holding  that  United  States 
^may  not  exercise  eminent  domain  for  purpose  of  purchasing  battlefield; 
Gilmer  v.  Lime  Point,  18  Cal.  252,  holding  State  may  exercise  eminent 
domain  to  aid  United  States  in  acquiring  site  for  a  fort. 

Modified  in  Decker  v.  Railroad,  30  Fed.  725,  holding  United  States  may 
exercise  eminent  domain  over  lands  under  navigable  stream  for  purpose 
of  constructing  a  bridge. 

On  admission  of  State  into  the  Union,  title  to  lands  under  navigaMe  waters 
vests  in  the  State. 

Approved  in  Mobile  Transp.  Co.  v.  Mobile,  187  U.  S.  482,  484,  491,  47 
L.  Ed.  270,  272,  23  Sup.  Ct.  172,  174,  following  rule;  Donnelly  v.  United 
States,  228  U.  S.  260,  261,  Ann.  Gas.  1913E,  710,  57  L.  Ed.  827,  828,  33  Sup. 
Ct.  449,  holding  Klamath  River  not  navigable  by  reason  of  State  statute 
determining  navigable  streams  of  State ;  United  States  v.  Mackey,  214  Fed. 
143,  145,  151,  holding  territory  of  Oklahoma  could  not,  under  its  organic 
act,  grant  to  riparian  owners  title  to  bed  of  stream,  such  title  being 
reserved  to  United  States  and  passing  to  Oklahoma  on  its  admission  as 
State;  United  States  v.  Chandler-Dunbar  Water  Power  Co.,  152  Fed.  37, 
81  C.  C.  A.  221,  holding  title  to  islands  in  St.  Mary's  River  passed  to 
Michigan  on  admission  as  State;  Mobile  Transp.  Co.  v.  Mobile,  128  Ala. 
346,  30  South.  646,  holding  title  of  United  States  to  shore  of  Mobile  River 
when  tide  ebbs  and  flows  to  high-water  mark  vested  in  Alabama  on  its 
admission;  United  States  v.  Roth,  2  Alaska,  259,  holding  possession  of 
homestead  entryman  under  public  land  laws  coextensive  with  boundaries 
of  his  lands,  and  extends  over  shore  lands  of  navigable  waters  abutting 
thereon;  State  v.  Akers,  92  Kan.  177, 180, 190, 193,  Ann.  Oas.  1916B,  545, 140 
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Pac.  640,  641,  645,  646,  upholding  statute  imposing  royalty  on  taking  of 
sand  from  beds  of  rivers;  Wilton  v.  Van  Hessen,  249  III.  188,  94  N.  E.  136, 
holding  water  in  question  not  navigable  and  in  private  ownership;  State 
V.  Korrer,  127  Minn.  68,  69,  148  N.  W.  620,  621,  holding  riparian  owner 
could  not,  as  against  State,  remove  iron  ore  from  bed  of  lake  below  low- 
water  mark;  State  v.  Muncie  Pulp  Co.,  119  Tenn.  97,  104  S.'W.  450, 
where  water  receded  from  land  in  bed  of  river,  property  in  land  was  in 
State;  Hill  v.  Newell,  86  Wash.  230,  149  Pac.  952,  holding  Federal  court 
would  administer  law  of  State  when  passing  on  extent  of  United  States 
grant  intersecting  navigable  water;  dissenting  opinion  in  Kean  v.  Calumet 
Canal  Co.,  190  U.  S.  481,  47  L.  Ed-  1145,  23  Sup.  Ct.  660,  majority  holding 
under  swamp-land  act  Indiana  acquired  all  lands  under  water  of  non- 
navigable  stream  up  to  State  line;  Cross  Lake  Shooting  &  Fishing  Club 
v.  Louisiana,  224  U.  S.  635,  66  L.  Ed.  926,  32  Sup.  Ct.  577,  arguendo; 
Shively  V.  Bowlby,,152  U.  S.  26,  27,  28,  30,  43,  49,  88  L.  Ed.  341,  342.  347, 
849,  14  Sup.  Ct.  557,  558,  559,  564,  566,  Woodman  v.  Kilbum  Mfg.  Co., 
1  Abb.  (U.  S.)  162,  164,  1  Biss.  550,  552,  Fed.  Cas.  17,978,  Bissell  v.  Hen- 
shaw,  1  Sawy.  579,  Fed.  Cas.  1447,  Shively  v.  Welch,  10  Sawy.  141,  20  Fed. 
32,  Case  v.  Toftus,  14  Sawy.  215,  216,  39  Fed.  731,  732,  5  L.  R.  A.  686, 
Seabury  v.  Field,  McAll.  4,  Fed.  Cas.  12,574,  Griffing  v.  Gibb,  McAll. 
224,  Fed.  Cas.  5819,  Magee  v.  Doe,  22  Ala.  720,  Leroy  v.  Dunkerly,  54 
Cal.  455,  Lux  v.  Haggin,  69  Cal.  316,  336,  10  Pac.  707,  719,  Geiger  v. 
Filor,  8  Fla.  338,  Sullivan  v.  Moreno,  19  Fla.  219,  Ruge  v.  Fish  County, 
25  Fla.  676,  6  South.  491,  Sullivan  v.  Richardson,  33  Fla.  131,  139,  140, 
14  South.  713,  716,  McManus  v.  Carmichael,  3  Iowa,  51,  52,  Bowlby  v. 
Shively,  22  Or.  417,  418,  426,  30  Pac.  156,  157,  159,  all  following  rule; 
People  V.  Morrill,  26  Cal.  353,  holding  title  to  these  lands  vests  in  State 
by  virtue  of  its  sovereignty. 

Distinguished  in  Knight  v.  Land  Assn.,  142  U.  S.  183,  85  L.  Ed.  982, 
12  Sup.  Ct.  264,  and  Cobum  v.  San  Mateo  County,  75  Fed.  527,  both  hold- 
ing that  where  tide-lands  have  been  granted  by  former  sovereign  previous 
to  acquisition  of  territory  by  Unitei  States,  title  thereto  does  not  vest 
in  State;  Teachemacher  v.  Thompson,  18  Cal.  28,  79  Am.  Dec.  160,  hold- 
ing similarly. 

Title  to  accretions.    Note,  16  Am.  Rep.  527. 

Frovjfo  in  Ordinance  of  1787,  and  similar  compacts  tiiat  all  waters  within 
the  territory  shall  remain  public  highways  is  mere  regulation  of  commerce,  and 
not  compact. 

Approved  in  United  States  v.  .Chandler-Dunbar  Water  Power  Co.,  209 
U.  S.  451,  52  L.  Ed.  887,  28  Sup.  Ct.  579,  holding  bed  of  Sault  Ste.  Marie 
passed  to  Michigan  on  admission  as  State;  Columbus  Ins.  Co.  v.  Curtenius, 

6  McLean,  212,  Fed.  Cas.  3045,  holding  Ordinance  of  1787  not  in  force 
in  States  admitted  into  the  Union;  Hatch  v.  Wallamet  Iron  Bridge  Co., 

7  Sawy.  134,  6  Fed.  332,  construing  similarly,  langut^e  in  act  admitting 
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Oregon  into  the  Union;  Cardweli  v.  American  River  Bridge  Co.,  9  Sawy. 
665,  19  Fed.  563,  and  The  Mining  Debris  Case,  9  Sawy.  512,  18  Fed.  786, 
•construing  similarly  language  in  act  admitting  California. 

Power  of  Congress  to  make  regulations  for  tbe  sale  and  disposition  of  the 
public  lands,  confers  no  right  to  grant  land  within  a  State  which  was  below 
liigh-water  mark  in  a  nairlgable  stream  at  the  time  the  State  was  admitted  into 
the  Union.  " 

Approved  in  Illinois  Cent.  R.  R.  v.  Chicago,  176  U.  S.  660,  44  L.  Ed. 
627,  20  Sup.  Ct.  514,  holding  charter  of  Illinois  Central  did  not  give  it 
right  to  take  possession  of  lands  submerged  beneath  waters  of  Lake 
Michigan;  Mobile  Transp.  Co.  v.  MobUe,  128  Ala.  348,  349,  351,  30  South. 
^647,  648,  construing  grant  by  State  to  city  of  Mobile  of  shore  below  high- 
water  mark  of  Mobile  River;  dissenting  opinion  in  Kean  v.  Calumet  Canal 
Co.,  190  U.  S.  482,  47  L.  Ed.  1146,  23  Sup.  Ct.  661,  majority  holding  under 
«wamp-land  act  Indiana  acqufred  all  lands  under  water  of  non-navigable 
border  stream  up  to  State  line ;  Goodtitle  v.  Elibbe,  9  How.  478,  13  L.  Ed. 
1223,  Doe  v.  Beebe,  13  How.  26,  14  L.  Ed.  S6,  and  Scrauton  v.  Wheder, 
•67  Fed.  810,  811,  16  U.  S.  App.  152,  all  affirming  principal  case  upon  the 
precise  point;  Doe  v.  Qreit,  8  Ala.  941,  Hinman  y.  Warren,  6  Or.  411,  and 
Kennedy  v.  Bebee,  8  Ala.  913,  all  holding  subsequent  grant  by  United 
States,  of  lands  below  high-water  mark  at  time  of  admission  of  State, 
is  void;  St.  Louis  etc.  Ry.  Co.  v.  Ramsay,  53  Ark.  320,  321,  22  Am.  St 
Uep.  197,  198,  8  L.  B.  A.  561,  13  S.  W.  932,  and  Niles  v.  Cedar  Point  Club, 
85  Fed.  50,  64  U.  S.  App.  679,  government  grant  extends  only  to  high- 
water  mark;  Haight  v.  Keokuk,  4  Iowa,  213,  Wood  v.  Fowler,  26  Kan. 
689,  40  Am.  Bep.  334,  Cooley  v.  Golden,  117  Mo.  56,  21  L.  R.  A.  308,  23 
S.  W.  108,  and  Johnson  v.  Knott,  13  Or.  310,  all  holding  similarly;  Grough 
V.  Bell,  22  N.  J.  L.  455,  456,  at  common  law  grant  of  lands  bounded  by 
navigable  waters  extends  only  to  high  water;  Bell  v.  Gough,  23  N.  J.  L 
<674,  holding  similarly. 

Navigable  river  as  boundary.  ^  Note,  10  Am.  Dec.  387. 

Right  of  State  to  grant  tide-lands.    Note,  22  L.  B.  A.  (N.  S.)  837. 

Eminent  domain  is  right  which  belongs  to  society,  or  soyereign,  of  disposing 
In  case  of  necessity,  and  for  public  safety,  of  all  wealth  contained  in  State. 

Approved  in  Weeks  v.  Grace,  194  Mass.  298, 10  Ann.  Oas.  1077,  9  L.  B.  A. 
(N.  S.)  1092,  80  N.  £.  220,  holding  easement  acquired  by  eminent  domain 
over  land  granted  was  not  breach  of  covenant  by  grantor  against  encum- 
brance; Calhoun  v.  Calhoun,  2  S.  C.  303,  discussing  emancipation  of 
slaves. 

'   Extent  of  adoption  of  common  law.    Note,  Ann.  Oas.  191SE,  1241. 
Adoption  of  common  law  in  United  States.    Note,  22  L.  B.  A.  503. 

Cited  in  dissenting  opinion  in  Scranton  y.  Wheeler,  179  U.  S.  182,  45 
L.  Ed.  144,  21  Sup.  Ct.  64,  majority  holding  United  States  need  not  com- 
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pensate  riparian  owner  when  his  right  of  access  to  navigable  water  is  cut 
off  by  government  pier;  Ex  parte  Norton,  44  Ala.  184,  erroneously;  Gar- 
rett ▼.  Lynch,  44  Ala.  327,  remarking  that  statutes  of  Great  Britain  were 
adopted  as  part  of  common  law  where  passed  before  Revolution;  Second 
Municipality  v.  Duncan,  2  La.  Ann.  187,  as  to  right  of  citizen  to  judicial 
protection. 

3  How.  236-206, 11  Jm.  Ed.  576,  OABT  ▼.  (TUKT18. 

JTnzlBdiction  of  Federal  courts,  althou^  originating  in  Constitution,  is  de- 
pendent for  distribution,  organization  and  mode  of  exercise,  entirely  upon  ac- 
tion 0?  Congress. 

Approved  in  Kentucky  v.  Powers,  201  U.  S.  24,  60  L.  Ed.  644,  26  Sup. 
Ct.  387,  denying  right  of  removal  of  criminal  prosecution  because  of 
denial,  in  summoning  or  impaneling  jurors,  of  any  equal  civil  rights 
secured  to  accused  by  Federal  law;  Pacific  Whaling  Co.  v.  United  States, 
187  U.  S.  463,  47  L.  Ed.  556,  23  Sup.  Ct.  156,  holding  Supreme  Court  has 
no  jurisdiction  of  appeal  from  District  Court  ruling  on  petition  for  license 
for  vessels  and  salmon  canneries  and  on  protest  against  payment  of  such 
license ;  Teel  v.  Chesapeake  etc.  Ry.  Co.,  204  Fed.  919,  47  L.  B.  A.  (N.  S.) 
21,  123  C.  C.  A.  240,  holding  privilege  of  removal  to  Federal  court  is 
wholly  within  power  of  Congress;  Lewis  Pub.  Co.  v.  Wyman,  152  Fed. 
202,  holding  subdivision  4,  section  629,  Revised  Statutes,  did  not  give 
Federal  courts  exclusive  jurisdiction  over  controversies  under  postal  laws; 
United  States  v.  Mar  Ying  Yuen,  123  Fed.  160,  holding  United  States 
cannot  appeal  from  order  of  commissioner  discharging  Chinese  alleged 
to  be  unlawfully  in  the  country;  Fish  v.  Chicago  etc.  Ry.  Co.,  263  Mo.  117, 
Ann.  Oaa.  1916B,  147,  172  S.  W.  343,  upholding  act  of  Congress  prohibit- 
ing removal  to  Federal  courts  of  actions  brought  in  State  courts  under 
Employers'  Liability  Act;  Sheldon  v.  Sill,  8  How.  449,  12  L.  Ed.  1151, 
sustaining  act  of  Congress  restraining  Circuit  Courts  from  taking  cog- 
nizance of  suits  by  assignees  of  choses  in  action  on  ground  of  diverse 
citizenship,  when  the  original  holder  could  not  have  maintained  the  action 
on  that  ground;  Case  of  Sewing  Machine  Cos.,  18  Wall.  577,  12  Am.  Bep. 
547,  21  L.  Ed.  919,  holding  jurisdiction  of  Circuit  Courts  limited  by 
acts  of  Congress  defining  it;  Fink  v.  O'Neil,  106  U.  S.  280,  27  L.  Ed.  199, 
1  Sup.  Ct.  331,  holding  Circuit  Court  may  not  enforce  judgment  in  favor 
of  United  States,  otherwise  than  in  statutory  manner;  In  re  Cilley,  58 
Fed.  978,  United  States  v.  Shaw,  39  Fed.  433,  3  L.  B.  A.  232,  North  German 
etc.  S.  S.  Co.  V.  Collector,  43  Fed.  24,  25,  and  North  Carolina  v.  Trustees, 
65  N.  C.  718,  1  Hughes,  137,  Fed.  Cas.  10,318,  5  N.  B.  R.  470,  all  holding 
civil  jurisdiction  of  Circuit  Courts  is  governed  by  acts  of  Congress ;  Birds- 
eye  v.  Schaeffer,  37  Fed.  823,  sustaining  act  requiring  remanding  of  causes 
removed  on  ground  of  local  influence ;  Fong  Yuc  Ting  v.  United  States,  149 
U.  S.  715,  37  L.  Ed.  913,  13  Sup.  Ct.  1022,  United  States  may  authorize 
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submission  of  judicial  question  to  executive  officer;  Wills  v.  Home  Ins.  Co., 
28  Iowa,  546,  4  Am.  Eep.  181,  holding  statute  regulating  jurisdiction  of 
Federal  court  strictly  construed. 

TTnlted  States  may  not  be  sued  in*  its  own  /courts^  except  in  expressly  ex- 
cepted cases. 

Cited  in  dissenting  opinion  in  United  States  v.  Lee,  106  U.  S.  227,  27 
L.  Ed.  184,  1  Sup.  Ct.  266,  discussing  exemption  of  United  States  from 
suit;  Parham  v.  Justices,  9  Ga.  350,  discussing  right  of  sovereign  to  seize 
property  without  compensation  in  time  of  public  necessity. 

Assumpsit  for  money  had  and  received  will  lie  whenever  defendant  has  re- 
ceived money  which  is  property  of  plaintiff,  and  which  defendant  is  bound  by 
natural  justice  and  equity  to  reftnd. 

Approved  in  National  Bank  of  Commerce  v.  Equitable  Trust  Co.,  227 
Fed.  531,  holding  pledgee  of  stock  could  recover  dividends  paid  third 
person^on  count,  for  money  had  and  received ;  Bradley  Lumber  Co.  v.  Brad- 
ley County  Bank,  206  Fed.  45,  124  C.  C.  A.  175,  holding  action  did  not 
lie  under  circumstances  of  case;  Green  v.  Willbraham,  190  Fed.  279,  hold- 
ing action  did  not  lie  to  recover  percentage  of  earnings  of  corporation 
agreed  to  be  ]^id  to  employee  as  additional  compensation;  Lewis  Pub.  Co. 
V.  Wyman,  182  Fed.  17,  104  C.  C.  A.  453,  discussing  but  not  deciding 
whether  action  lay  to  recover  from  postmaster  excess  postage  paid;  Elliott 
V.  Garvin,  166  Fed.  280,  92  C.  C.  A.  196,  where  decedent  conveyed  and 
warranted  title  to  land  and  title  failed,  purchaser  could  recover  price  paid 
in  action  for  money  had  and  received;  Tjams  v.  Andrews,  151  Fed.  729, 
730,  81  C.  C.  A.  109,  holding  action  for  money  had  and  received  lay  to 
recover  money  advanced  by  bank  to  one  of  several  associates  in  joint 
enterprise  for  their  joint  benefit;  Henderson  v.  Koenig,  192  Mo.  709,  91 
S.  W.  91,  where  probate  judge  contended  that  act  of  1897,  providing  for 
salary  instead  of  fees  and  providing  for  election  of  clerk,  and  permitted 
clerk  to  collect  fees  and  pay  them  to  city,  he  could  recover  fees  after  law 
declared  void;  Jenkins  v.  Clopton,  141  Mo.  App.  92,  121  S.  W.  765,  hold- 
ing where  attorney  retained  half  of  money  collected  for  client  as  reason- 
able compensation,  client  could  recover  in  action  for  money  had  and 
received ;  Crigler  v.  Duncan,  121  Mo.  App.  392,  99  S.  W.  64,  holding  action 
lay  for  money  received  under  contract  authorizing  defendant  to  sell  for 
plaintiff;  Baltimore  etc.  B.  R.  Co.  v.  Burke,  102  Va.  647,  47  S.  E.  825, 
where  bank  received  checks,  property  of  plaintiff,  from  his  agent  for 
collection,  and  checks  were  not  properly  indorsed,  bank  not  liable  to  plain- 
tiff though  it  was  depository  of  plaintiff;  Missouri  Pacific  Ry.  Co.  v. 
McLiney,  32  Mo.  App.  176,  sustaining  action  for  proceeds  of  property 
wrongfully  sold;  Corrigan  v.  Brady,  38  Mo.  App.  657,  sustaining  action 
to  recover  deposit  on  sale  of  land;  Winningham  v.  Fancher,  52  Mo.  App. 
463,  applying  rule  to  recovery  of  money  paid  under  rescinded  contract; 
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Hathaway  v.  Cincinnatus,  62  N.  Y.  447,  applyuig  rule  to  recovery  of  money 
paid  by  agent  to  wrong  prineipal.  • 

Distinguished  in  Hartford  Fire  Ins.  Co.  v.  Jordan,  168  Cal.  273,  142  Pac. 
840,  holding  Secretary  of  State  not  individually  liable  for  license  tax, 
paid  under  protest  under  void  statute,  and  wiiich  had  been  turned  over 
to  treasurer. 

Aflsnmpalt  against  custonui  officer  to  repay  duties  illegally  collected  under 
protest  will  not  be  implied  against  positive  command  of  statute. 

Approved  in  Nichols  v.  United  States,  7  Wall.  129,  19  L.  Ed.  128,  hold- 
ing there  is  no  implied  contract  of  government  to  refund  illegally  exacted 
duties;  Bailey  y.  New  York  Central  etc.  R.  R.  Co.,  22  Wall.  639,  22  L.  Ed. 
849,  holding  law  never  implies  a  promise  to  do  an  act  contrary  to  duty 
or  to  law;  Burrill>^c  Boston,  2  Cliff.  596,  Fed.  Cas..2198,  holding  assumpsit 
cannot  be  implied  in  case  of  municipal  corporation  incapable  of  contract- 
ing; Merrill  v.  Rokes,  54  Fed.  453,  12  U.  S.  App.  183,  no  promise  implied 
unless  duty  creates  an  obligation;  Skeen  v.  'Johnson,  55  Mo.  26,  holding 
no  assumpsit  implied  on  part  of  curator  to  pay  money  to  widow  for  which 
he  was  accountable  to  minors. 

Qualified  in  De  Lima  v.  Bidwell,  182  U.  S.  178,  45  L.  Ed.  1049,  21  Sup. 
Ct.  746,  holding  action  for  money  had  and  received  lies  to  recover  duties 
paid  under  protest  on  goods  alleged  not  to  have  been  imported  at  all. 

Wliere  statute  requires  collector  to  pay  all  moneyB  collected  into  treasury, 
no  promise  can  be  impUed  to  repay  illegally  exacted  duties  and,  accordingly^ 
assumpsit  will  not  lie  against  him. 

Cited  in  The  Collector  v.  Hubbard,  12  Wall.  12,  15,  20  L.  Ed.  275,  276, 
following  rule;  Mallan  v.  Bransford,  86  Va.  676,  10  S.  E.  978,  holding 
assumpsit  will  not  lie  to  recover  taxes  paid  under  protest  against  col- 
lector, who  has  paid  them  over  to  the  treasurer;  Perley  v.  Muskegon,  32 
Mich.  138,  20  Am.  Rep.  641,  discussing  liability  of  public  officer  for  public 
funds  deposited  with  bank. 

Distinguished  in  dissenting  opinion  in  Lewis  Pub.  Co.  v..  Wyman,  182 
Fed.  23,  104  C,  C.  A.  453,  majority  denjdng  legal  relief  to  recover  excess 
postage  paid  by  publisher  where  court  refused  to  enjoin  postmaster  from 
refusing  complainant  second-class  mail  privilege. 

Duties  paid  under  protest  cannot,  under  act  of  March  3,  1839,  be  recovered 
in  assTunpsit  against  the  collector. 

Approved  in  Curtis  v.  Fiedler,  2  Black,  478,  17  L.  Ed.  276,  Chester  v. 
Curtis,  1  Blatchf.  501,  Fed.  Cas.  2661,  objection  must  be  made  at  the  trial; 
Van  Buren  v.  Downing,  41  Wis.  130,  no  action  lies  to  recover  license  paid 
without  protest;  Philadelphia  v.  Collector,  5  Wall.  732,  18  L.  Ed.  617, 
comparing  acts  of  1839  and  1865;  Davies  v.  Arthur,  96  U.  S.  150,  24 
L.  Ed.  758,  Amson  v.  Murphy,  109  U.  S.  240,  241,  27  L.  Ed.  921,  3  Sup. 
Ct.  186,  187,  Davies  v.  Miller,  130  U.  S.  286,  32  L.  Ed.  932,  9  Sup.  Ct.  561, 
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Saltonstall  v.  Birtwell,  66  Fed.  971,  33  U.  S.  App.  52,  Barney  v.  Riokard, 
137  U.  S.  357,  364,  39  L.  Ed.  732,  734,  15  Sup.  Ct.  644,  647,  Bamey  v. 
Watson,  92  U.  S.  452,  28  L.  Ed.  731,  Saltonstall  v.  BirtweU,  164  U.  S.  71, 
41  L.  Ed.  354,  17  Sup.  Ct.  25,  and  Pullan  v.  Kinsinger,  2  Abb.  (U.  S.) 
106,  107,  Fed.  Cas.  11,463,  all  reviewing  history  of  legislation  on  this  sub- 
ject; Sehell  V.  Fauch^,  138  U.  S.  564,  34  L.  Ed.  1040,  11  Sup.  a.  377, 
remarking  that  act  of  1845  was  probably  passed  in  consequence  of  decision 
in  principal  case;  Rankin  v.  Hoyt,  4  How.  332,  11  L.  Ed.  998,  referring 
to  controversies  arising  out  of  customs  laws  which  have  led  to  particular 
legislation. 

Distinguished  in  Richardson  v.  Curtis,  3  Blatchf.  389,  Fed.  Cas.  11,781, 
Knoedler  v.  Sehell,  4  Blatchf.  486,  488,  Fed.  Cas.  7889,  Kriesler  v.  Morton, 

2  Curt.  241,  Fed.  Cas.  7934,  White  v.  Arthur,  20  Blatchf.  243,  252,  10  Fed. 
85,  92,  United  States  v.  Schlesinger,  14  Fed.  683,  Moke  v.  Bamey,  5 
Blatchf.  275,  276,  277,  278,  Fed.  Cas.  9698,  Dutilh  v.  Maxwell,  2  Blatchf. 
551,  Fed.  Cas.  4208,  Haynes  v.  Brewster,  46  Fed.  474,  United  States  v. 
Davis,  54  Fed.  155,  12  U.  S.  App.  47,  In  re  Collector,  55  Fed.  277,  14  U.  S. 
App.  145,  and  Schneider  v.  Barney,  13  Blatchf.  42,  Fed.  Cas.  12,462,  all 
holding  that  the  right  of  action  was  restored  by  act  of  1845;  Marine  v. 
Lyon,  62  Fed.  155,  8  U,  S.  App.  573,  holding  new  right  of  action  purely 
statutory;  Brown  v.  Greenhow,  80  Va.  122,  assumpsit  will  lie  to  recover 
taxes  paid  under  protest. 

Assumpsit  is  a  promise  forced  upon  a  party  in  invitum,  and  does  not  depend 
upon  his  will,  consent  or  voluntary  promise. 

Cited  in  Gibson  v.  Stevens,  3  McLean,  558,  Fed.  Cas.  5401,  sustaining 
assumpsit  in  suit  for  original  consideration  where  fraudulent  note  had  been 
given;  Johnson-Brinkman  Com.  Co.  v.  Central  Bank,  116  Mo.  568,  38  Am. 
St.  Bep.  620,  22  S.  W.  815,  sustaining  action  for  money  had  and  received 
when  worthless  check  had  been  given. 

Claims  to  recoyer  duties  Illegally  exacted  may  under  act  of  Oongie«  be 
determined  by  Secretary  of  Treasury. 

Approved  in  United  States  v.  American  Express  Co.,  177  Fed.  738,  hold- 
ing regulations  in  resx)ect  to  standard  samples  of  wood^ prescribed  l^  Secre- 
tary of  Treasury  not  subject  to  review  by  courts  or  board  of  general  ap- 
praisers; State  V.  Young,  134  Iowa,  513,  13  Ann.  Oas.  345,  110  N.  W.  295, 
holding  determination  of  Secretary  of  State  under  Code,  section  120,  that 
State  printing  was  done  in  compliance  with  law  was  final. 

Miscellaneous.  Cited  in  dissenting  opinion  in  Tampa  Waterworks  Co.  v. 
Tampa,  199  U.  S.  247,  50  L.  Ed.  176,  26  Sup.  Ct.  23,  majority  upholding 
ordinance  reducing  water  rates. 

3  How.  266-292,  11  I>.  Ed.  591,  WHITE  ▼.  OTOHOLLS. 

It  is  not  necessary  to  allege  that  libel  was  malicious,  any  words  of  equiva- 
lent import  will  satisfy  the  law. 
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Approved  in  Webster  v.  Jones,  62  N.  J.  L.  58,  40  Atl.  779,  holding 
declaration  in  libel  must  allege  that  words  wexe  falsely  and  malieioosly 
spoken ;  Stewart  v.  Major,  17  Wash.  242,  49  Pae.  504,  following  role. 

Words  spoken  in  confidence  and  Mendstdp  as  a  caution  are  privileged. 

Approved  in  Hudnell  v.  Lumber  Co.,  133  N.  C.  174,  45  S.  E.  533,  holding 
where  defendant  on  meeting  plaintiff  told  him  to  be  careful  how  he  spoke, 
Snd  that  others  had  stated  that  he  had  committed  perjury,  and  that  de- 
fendant as  plaintiff's  friend  had  tried  to  stop  prosecution  of  plaintiff, 
statement  was  privileged. 

Cited  in  dissenting  opinion  in  Byam  v.  Collins,  111  N.  Y.  165,  7  Am.  St. 
Rep.  788,  2  L.  B.  A.  136,  19  N.  E.  83,  letter  written  to  young  girl  cautioning 
her  against  her  lover  is  privileged. 

Distinguished  in  Shaw  v.  Sweeney,  2  G.  Greene,  589,  holding  words 
spoken  at  one's  fireside  not  necessarily  privileged. 

Oommunication  made  fa  the  discharge  of  a  public  or  private  duty,  legal  or 
moral,  is  privileged. 

.  Approved  in  Merchants'  Ins.  Co.  v.  Buckner,  98  Fed.  231,  holding  busi- 
ness letter  written  in  reply  to  addressee  is  not  privileged  in  so  far  as  re- 
lates to  charges  derogatory  to  character  of  third  person,  which  charges 
were  unnecessa]^  to  statement  of  business;  Nichols  v.  Eaton,  110  Iowa, 
512,  81  N.  W.  793,  holding  communication  by  life  insurance  company  to 
its  agent  as  to  forgery  of  application  by  examining  physicians  is  privileged; 
Weber  v.  Lane,  99  Mo.  App.  82,  71  S.  Wa  1103,  holding  appointment  of 
committee  of  aldermen  to  investigate  charges  against  dramshop-keeper  and 
report  of  committee  so  appointed  are  privileged  communications;  dissent- 
ing opinion  in  McGehee  v.  Insurance  Co.  of  North  America,  112  Fed.  854,  855, 
majority  holding  allegations  in  pleading  are  privileged  and  cannot  be  made 
ground  for  action  for  libel;  Trussell  v.  Scarlett,  18  Fed.  216,  holding  com- 
munication of  mercantile  agency  to  its  customers  privileged;'  People  v. 
Glassman,  12  Utah,  246,  42  Pac.  959,  and  Stave  v.  Balch,  31  Kan.  472,  2  Pac. 
614,  communication  circulated  among  electors  regarding  candidate;  Van 
Wyck  V.  Aspinwall,  17  N.  Y.  193,  report  of  committee  of  trustees  of  College 
of  Pharmacy ;  Klinck  v.  Colby,  46  N.  Y.  431,  433,  7  Am.  Eep.  362,  364,  agree- 
ment between  persons  swindled  to  bear  expenses  of  prosecution ;  Lovell  Com- 
pany V.  Houghton,  116  N.  Y.  526,  6  L.  E.  A.  365,  22  N.  E.  1067,  published 
statement  of  publisher  that  his  copyright  is  infringed  by  another  publisher; 
Chaffin  V.  Lynch,  83  Va.  118, 1  S.  E.  810,  communication  made  in  self-defense 
is  privil^ed ;  Stallings  v.  Newman,  26  Ala.  311,  62  Am.  Dec.  726,  confidential 
communications  are  liberally  viewed  by  the  courts;  Brown  v.  Vannaman, 
85  Wis.  456,  39  Am.  St.  Rep.  863,  55  N.  W.  185,  a  letter  to  a  customer 
accusing  dealer  of  bad  faith,  is  not  privileged ;  Fenstermaker  v.  Publishing 
Co.,  13  Utah,  536,  35  L.  R.  A.  619,  45  Pac.  1098,  Eviston  v.  Cramer,  57 
Wis.  577,  15  N.  W.  762,  Snyder  v.  Fulton,  34  Md.  135,  136,  6  Am.  Bep. 
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318,  319,  Jones  v.  Townsend,  21  Fla.  449,  58  Am.  Rep.  677,  Saunders  v. 
Baxter,  6  Heisk.  383,  and  Republican  Pub.  Co.  v.  Conroy,  6  Colo.  App.  264, 
38  Pac.  424,  holding  no  privilege  in  newspaper  publications;  Mayo  v.  Sam- 
ple, 18  Iowa,  312,  communication  made  at  one's  fireside  is  not  ipso  facto 
privileged;  Reals  v.  Thompson,  149  Mass.  410,  21  N.  E.  960,  nor  com- 
munication to  husband  charging  his  wife  with  ingratitude ;  Byam  v.  Collins, 
111  N.  Y.  150,  7  Adl  St.  R^.  729,  2  L.  R.  A.  130,  19- N.  E.  75,  nor  to^ 
young  girl  charging  her  lover  with  being  an  improper  person;  Dillard  v. 
Collins,  25  Gratt.  351,  352,  353,  nor  communications  between  landlord  and 
tenant  respecting  character  of  neighbors. 

What/ libelous  statements  are  privileged.    Note,  104  Am.  St.  Rep.  116, 
124,  127,  138. 

What  communications  enjoy  a  qualified  privilege.    Note,  9  £.  R.  0. 
82,  83. 

Words  used  in  course  of  Judicial  proceedings  are  not  actionable  without 
proof  of  express  ma^ce. 

Approved  in  Nalle  v.  Oyster,  230  U.  S.  179,  182,  57  L.  Ed.  1445,  1446. 
33.  Sup.  Ct.  1043,  holding  statements  by  members  of  board  of  education 
as  to  qualifications  of  teacher  in  answer  to. mandamus  to  reinstate  after 
discharge  were  privileged  and  not  libelous  when  made  without  malice  and 
with  probable  cause ;  Potter  v.  Troy,  175  Fed.  129,  holding  malicious  irrele- 
vant allegation  in  answer  charging  dishonesty  and  fraud  was  not  privi- 
leged ;  Flanagan  v.  McLane,  8"^  Conn.  222,  87  Atl.  728,  holding  letter  to 
constable  charging  person  with  theft  of  missing  money  was  privileged; 
Lauder  v.  Jones,  13  N.  D.  554, 101  N.  W.  917,  affidavit  made  by  defendant 
in  certain  court  proceeding  is  inadmissible  to  show  malice  in  publishing 
libel  sued  for. 

Limited  in  Sherwood  v.  Powell,  61  Minn.  481,  52  Am.  St  Rep.  615,  29 
L.  R.  A.  154,  63  N.  W.  1104,  and  Union  Mut,  Ins.  Co.  v.  Thomas,  83  Fed. 
804,  48  U.  S.  App.  578,  holding  matter  in  pleadings  not  privileg:ed  unless 
pertinent ;  Blakeslee  v.  Carroll,  64  Conn.  233,  235,  25  L.  R.  A.  108,  29  Atl. 
475,  476,  holding  proceedings  before  investigating  committee  of  board  of 
aldermen,  not  judicial  within  the  rule ;  Clemmons  v.  Danf orth,  67  Vt.  625, 
48  Am.  St.  Rep.  842,  32  Atl.  628,  holding  words  spoken  in  judicial  pro- 
ceedings not  privileged  where  not  pertinent,  collecting  cases. 

Distinguished  in  Massee  v.  Williams,  207  Fed.  231,  124  C.  C.  A.  492, 
holding  malice  inferred  from  defamatory  remarks  made  during  conference 
of  parties  to  litigation  obtained  for  purpose  of  having  opportunities  to 
defame  party;  Harlow  v.  Carroll,  6  App.  D.  C.  138,  holding  false  and 
scandalous  matter  set  up  in  answer  in  equity  not  privileged  when 
irrelevant. 

The  liability  for  libel  or  slander  in  the  course  of  judicial  proceedings. 
Note,  123  Am.  St.  Rep.  636. 
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Privilege  attaching  to  proceedings  for  impeachment  or  removal  of 
public  officers.    Note,  25  L.  B.  A.  (N.  S.)  456. 

Liability  of   advocate   or   attorney   for    defamatory   words   used   in 
judicial  proceeding.    Note,  7  £.  B.  0.  730. 

■ 

Falsehood  and  absence  of  provable  cause  amount  to  proof  of  malice. 
Approved  in  National  Cash  Register  Co.  v.  Sailing,  173  Fed.  28,  97 
C.  C.  A.  334,  following  rule ;  Neeb  v.  Hope,  111  Pa.  St.  154,  2  Atl.  572,  fol- 
lowing rule;  Times  Pub.  Co.  v.  XJarlisle,  94  Fed.  771,  Knapp  v.  Campbell, 
14  Tex.  Civ.  App.  207,  36  S.  W.  768,  discussing  malice;  Brewer  v.  Jacobs, 
22  Fed.  231,  applying  rule  to  action  for  malicious  attachment. 

Pilvileged  communlcatlonfl  require  proof  of  express  malice  to  make  them 
libelous. 

Approved  in  Norfolk  etc.  Steamboat  Co.  v.  Dav^,  12  App.  D.  C.  326, 
holding  letter  from  superintendent  of  steamboat  company  charging  captain' 
fonnerly  in  employ  of  company  with  gross  incapacity  was  libelous;  Sun- 
ley  V.  Metropolitan  Life  Ins.  Co.,  132  Iowa,  127,  12  L.  B.  A.  (N.  S.)  91, 
109  N.  W.  464,  statements  by  employer  to  surety  of  employee  that  em- 
ployee was  short  in  accounts  considered  and  finding  of  actual  malice 
upheld;  Masterson  v.  Brown,  72  Fed.  140,  30  U.  S.  App.  730,  applying 
rule  to  communications  made  in  course  of  judicial  proceedings ;  Coogler  v. 
Rhodes,  38  Fla.  249,  250,  56  Am.  St.  Bep.  176,  21  South.  112,  applying 
rule  to  communication  made  to  Governor  respecting  applicants  for  office; 
Garret  v.  Dickerson,  19  Md.  451,  holding  effect  of  privil^e  on  actionable 
words  is  to  rebut  l^al  presumption  of  malice;  Andrew  v.  Deschler,  45 
N.  J.  L.  171,  applying  rule  in  action  for  slander  of  title ;  Gulf  etc.  Ry.  Co. 
V.  Floore  (Tex.  Civ.),  42  S.  W.  611,  discussing  privileged  communications. 

Distinguished  in  De  Amaud  v.  Ainsworth,  24  App.  D.  C.  184,  185,  5 
L.  B.  A.  (N.  S.)  16Sft  holding  statements  of  officer  in  official  report  were 
absolutely  privileged. 

Privileged    occasion — ^Burden   of   showing   good   faith   end   probable 
cause.    Note,  3  L.  9.  A.  (N.  S.)  697. 

Every  publication,  either  by  writing,  printing  or  pictures^  which  charges 
upon  or  Imputes  to  any  person  that  which  renders  him  liable  to  punishment,  or 
wblch  is  calculated  to  make  him  infamous,  odious  or  ridiculous,  is  prima  fade 
a  libel,  and  implies  malice. 

Approved  in  In  re  Thatcher,  190  Fed.  982,  holding  statements  published 
relating  to  character  of  judge  were  libelous;  Western  Union  Tel.  Co.  v.  Cash- 
man,  149  Fed.  371,  telegraph  company  not  liable  for  libel  in  transmitting 
libelous  message  received  in  ordinary  course  of  business ;  Bailey  v.  Holland,  7 
App.  D.  C.  189,  letter  seeking  removal  of  plaintiff  from  appointive  Federal 
office  held  libelous;  Cronin  v.  Zimmerman,  44  Ind.  App.  121,  88  N.  £.  719, 
publication  considered  and  held  libelous;  Prewitt  v.  Wilson,  128  Iowa,  203^ 
103  N.  W.  367,  where  publication  is  libelous  per  se,  falsity  and  malice  are  pre- 
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sumed;  Morse  v.  Times  «tc.  Printing  Co.,  124  Iowa,  713,  719,  100  N.  W. 
869,  871,  article  designed  and  calculated  to  exhibit  plaintiff  as  shallow, 
ridiculous  and  contemptible  person,  dishonest  and  undeserving  of  confi- 
dence, is  libelous  per  se;  Evening  Post  Co.  v.  Richardson,  113  Ky.  649,  68 
S.  W.  668,  in  action  for  libel  based  on  communication  published  in  defend- 
ant's newspaper  charging  plaintiff  with  corruption  as  election  officer,  fact 
that  communication  sent  to  defendant  by  experienced  and  prudent  journal- 
ist furnishes  sufficient  basis  for  plea  of  (palified  privilege;  Leseale  v.  Jos. 
Schwartz  Co.,  116  La.  308,  40  South.  713,  holding  litigant  who,  without 
probable  cause,  makes  defamatory  allegations  against  adversary  knowing 
them  to  be  false,  is  liable  in  damages;  Weeks  v.  News  Pub.  Co.,  117  Md. 
131,  83  Atl.  164,  publication  considered  and  held  not  libelous;  McDonald 
V.  Woodruff,  2  Dill.  246,  Fed.  Cas.  8770,  Johnson  v.  Stebbins,  5  Ind.  367, 
and  Cole  v.  Neustadter,  22  Or.  198,  29  Pac.  552,  all  quoting  and  approv- 
ing definition ;  Pfitzinger  v.  Dubs,  64  Fed.  698,  24  U.  S.  App.  376,  holding 
words  "yo'i  can't  get  A.  down  any  lower  than  he  is,"  libelous  jier  se; 
Republican  Pub.  Co.  v.  Miner,  3  Colo.  App.  575,  34  Pac.  488,  holding  publi- 
cation charging  attempt  at  murder  libelous;  Montgomery  v.  Elnox,  23  Fla. 
599,  3  South.  213,  holding  libelous  publication  charging  fraud  on  insurers; 
Gabe  v.  McGinnis,  68  Ind.  546,  publication  charging  willingness  to  commit 
perjury;  Richardson  v.  State,  66  Md.  210,  7  Atl.  45,  publication  charging 
judge  with  violating  State  Constitution;  Thompson  v.  Powning,  15  Nev. 
208,  and  People  v.  Glassman,  12  Utah,  243,  42  Pac.  958,  holding  libeious 
article  presumed  malicious;  Hetherington  v.  Steriy,  28  Kan.  429,  42  Am. 
Rep.  172,  holding  article  libelous  charging  attorney  with  abandoning  his 
client's  cause;  Lowe  v.  Herald,  6  Utah,  178,  21  Pac.  991,  article  charging 
adultery';  Banks  v.  McDivitt,  13  Blatchf.  167,  Fed.  Cas.  961,  in  which 
principal  case  was  referred  to,  as  cited  in  text-book  over  which  suit  for 
infringement  of  copyright  had  arisen. 

Newspaper  libel.    Note,  15  Am.  St.  Bep.  348. 

What  words  are  libelous  per  se.    Note,  116  Am.  St.  Rep.  805. 

Proof  of  express  malice  in  any  written  publication  addressed  to  any  court, 
legislative  body  or  otber  tribunal  or  authority,  will  render  it  libelous. 

Approved  in  Comfort  v.  Young,  100  Iowa,  629,  69  N.  W.  1033,  applying 
rule  to  communication  to  insanity  board;  Maurice  v.  Worden,  54  Md.  265, 
39  Am.  Bep.  388,  to  indorsement  by  official  on  conununication  addressed 
to  Secretary  of  Navy ;  McGaw  v.  Hamilton,  184  Pa.  St.  114,  68  Am.  St 
Itep.  788,  39  Atl.  5,  applying  rule  to  slanderous  words  spoken  in  l^islative 
proceedings;  Eviston  v.  Cramer,  47  Wis.  662,  3  N.  W.  394,  proof  of  express 
malice  in  any  written  communication  renders  it  libelous. 

Disapproved  in  Shelf er  v.  Gooding,  2  Jones  (N.  C),  181,  holding  words 
spoken,  in  judicial  proceeding  absolutely  privileged,  if  pertinent;  and  in 
Johnson  v.  Brown,  13  W.  Va.  119,  120,  123,  124,  130,  holding  pertinent, 
defamatory  matter  published  solely  in  the  course  of  judicial  proceedings, 
absolutely  privileged. 
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f 

Impntation  upon  lawyer  as  libel  or  slander.  Note,  Ann.  Oaa.  1912A, 
877.  " 

In  an  action  for  Ubel,  tbe  alleged  libeloiui  communication  should  be  sub- 
mitted to  tlie  Jury  upon  question  of  malice. 

Approved  in  Myers  v.  Hodges,  '63  Fla.  221,  44  South.  365,  holding 
whether  there  was  any  intrinsic  or  extrinsic  evidence  of  malice  in  publi- 
cation in  judicial  proceeding  question  was  for  jury;  Prewitt  v.  Wilson,  128 
Iowa,  206,  103  N.  W.  368,  whether  privilege  relied  on  in  justification  of 
alleged  libel  was  not  exceeded  and  publication  made  with  actual  malice, 
is  for  jury;  Black  v.  State  Co.,  93  S.  C.  476,  Ann.  Oas.  19140,  989,  77 
8.  £.  55,  holding  where  alleged  libelous  words  were  susceptible  of  two 
interpretations,  question  of  meaning  was  for  jury;  Myers  v.  Longstaff, 
14  S.  D.  108,  84  N.  W.  236,  holding  where  communications  are  presump- 
tively privileged  burden  of  proving  express  malice  is  upon  plaintiff. 

Qualified  in  Warner  v.  Missouri  Pac.  Ry.  Co.,  112  Fed.  116,  overruling 
demurrer  to  declaration  for  libel  against  corporation  though  it  did  not 
connect  corporation  with  express  malice  of  its  agents. 

Privileged  communication  within  law  of  libel  and  slander  as  question 
of  law  or  fact.    Note,  10  Ann.  Oas.  1154. 

Communication  addressed  to  tlie  executive  relating  to  ebaracter  of  holder  of 
public  office  is  privileged. 

Approved  in  Ranson  v.  West,  125  Ky.  462, 101  S.  W.  886,  holding  letter 
from  school  trustee  to  county  superintendent  was  privileged;  Irion  v. 
Knapp,  132  La.  68,  43  L.  B.  A,  (N.  S.)  940,  60  South.  722,  holding  letter 
to  member  of  public  board  in  relation  to  qualifications  of  one  seeking 
to  be  elected  to  board  was  privileged. 

Distinguished  in  Aldrich  v.  Press  Printing  Co.,  9  Minn.  137,  86  Am. 
Dec.  87,  holding  defamatory  statement  concerning  candidates  published 
in  a  new  newspaper  not  privileged. 

< 

Miscellaneous.  Cited  in  White  v.  Nicholls,  ^  Fed.  Cas. .  1025,  and 
Worthington  v.  Scribner,  109  Mass.  491,  12  Am.  Eep.  740,  remarking  that 
in  principal  case  the  original  letters  were  offered  in  evidence,  which  must 
have  been  with  consent  of  government,  and  no  question  of  discovery  could, 
therefore,  have  arisen;  Jarnigan  v.  Fleming,  43  Miss.  722,  5  Am.  Bep. 
518,  commenting  on  instructions  in  suit  for  slander;  Johnson  v.  Brown, 
13  W.  Va.  150,  privilege  may  be  pleaded  under  general  issue  in  libel. 

Publications  concerning  candidates  as  libelous.  Note,  57  Abl  Bep. 
228. 

Complaint  against  public  officer  or  employee  to  person  or  body  having 
power  in  matter,  as  privileged  within  law  of  libel  and  slander. 
Note,  19  AUL  Oas.  1198. 
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Privileged  character  of  complaints^  to  public  officer  against  subordinate. 
Note,  27  L.  R.  A.  (N.  S.)  1042,  1043.  ^ 

Nonliability  of  superior  in  command  for  acts  injurious  to  inferior. 
Note,  1  £.  R.  0.  788. 

3  How.  292-332,  11 1«.  Ed.  60S,  EX  PARTE  OHRISTT. 

Application  for  writ  of  proUbiUon  to  Supreme  Court  must  abow  upon  face 
of  record  that  District  Court  has  exceeded  its  jurisdiction. 

Approved  in  Ex  parte  Easton,  95  U.  S.  77,  24  L.  Ed.  376,  and  In  re 
Cooper,  143  U.  S.  504,  36  L.  Ed.  243,  12  Sup.  Ct.  461,  both  applying  rule 
where  prohibition  was  asked  against  admiralty  court. 

Independent  of  bankrupt  act  of  1841,  the  District  Courts  possessed  no  equity 
jurisdiction. 

Cited  in  Morgan  v.  ThomhiU,  11  Wall.  80,  20  L.  Ed.  64,  holding  rule 
true  under  act  of  1867. 

District  Courts  sitting  as  courts  of  bankruptcy  are  clothed  with  the  most 
ample  powers  of  courts  of  equity. 

Approved  in  Cleminshaw  v.  International  Shirt  &  Collar  Co.,  165  Fed. 
800,  holding  District  Court  had  jurisdiction  over  suit  in  equity  to  estab- 
lish lien  on  bankrupt's  property  in  hands  of  trustee;  In  re  Keet,  128  Fed. 
651,  holding  bankruptcy  court  may  order  sale  of  bankrupt's  property  free 
from  liens  thereon;  In  re  Ilnion  Trust  Co.,  122  Fed.  939,  holding  bank- 
ruptcy court  may  order  property  sold  free  from  encumbrances  though 
mortgage  is  of  such  amount  as  renders_jt  doubtful  whether  equity  of 
redemption  is  of  any  value;  Wall  v.  Cox,  101  Fed.  407,  holding  bank- 
ruptcy court  has  jurisdiction  of  suit  in  equity  by  bankruptcy  trustee  to 
'  set  aside  conveyance  by  bankrupt;  In  re  Hammond,  98  Fed.  847,  uphold- 
ing bankruptcy  court's  jurisdiction  of  proceeding  by  trustee  in  bank- 
ruptcy for  recovery  of  bankrupt's  property  held  under  attachment  levied 
within  four  months  of  petition;  In  re  Woodbury,  98  Fed.  834,  holding 
Bankruptcy  Act  1898,  §  23b,  requires  suits  by  trustee  to  be  brought  in 
district  and  division  in  which  they  should  have  been  brought  if  prose- 
cuted by  the  bankrupt;  In  re  Hamlin,  8  Biss.  129,  Fed.  Cas.  5994,  holding 
District  Court  may  dismiss  petition  in  bankruptcy,  filed  by  partner  for 
sole  purpose  of  annoying  fellow-partner;  In  re  Wallace,  Deady,  436,  Fed. 
Cas.  17,094,  2  N.  B.  R.  (53)  136,  may  issue  writs  of  injunction;  Allen  v. 
Thompson,  10  Fed.  123,  may  vacate  discharge  for  want  of  notice,  collect- 
ing cases;  Moore  v.  Jones,  23  Vt.  746,  17  Fed.  Cas.  689,  may  interfere 
with  judgment  in  State  court  so  as  to  give  assignee  benefit  of  judgment 
recovered  by  bankrupt;  Bill  v.  Beckwith,  3  Fed.  Cas.  379,  2  N.  B.  R. 
(82)  241,  property  fraudulently  disposed  of  by  bankrupt  may  be  recov- 
ered by  assignee  by  summary  proceedings  in  bankruptcy  court;  Wilson 
v.  Turpin^  5  Gill.  58^  holding  vendor  claiming  vendor's  lien  against  bank- 
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rupt's  lands  has  full  remedy  in  bankrupt's  court;  In  re  Miller,  6  Bias. 
34y  Fed.  Cas.  9551,  District  Court  may  determine  title  to  property  involved 
in  bankruptcy  proceedings;  Southern  v.  Fisher,  6  S.  C.  347,  discussing 
powers  of  District  Court  under  act  of  1867. 

Distinguished  in  Scott  v.  George's  Creek  Coal  &  Iron  Co.,  202  Fed. 
255,  256,  holding  District  Court  would  exercise  jurisdiction  in  action  for 
relief  based  on  stock  held  in  trust  for  bankrupt  only  as  it  might  be  exer- 
cised between  citizens  of  different  States. 

Creditors  of  bankruirt  have  a  right  to  ask  that  mortgaged  property  be  sold 
and  proceeds  applied  toward  payment  of  their  debts. 

Approved  in  Blackman  v.  Petteu^ll,'  25  Idaho,  320,  137  Pac.  186,  hold- 
ing depositor  of  an  insolvent  bank  could  not  be  giveni  preference  over 
other  depositors  by  reason  of  holding  collateral. 

Under  ban^upt  act  of  1841,  Circuit  and  District  Courts  have  concurrent 
jurisdiction  of  suits  by  asdgnee  agidnst  any  person  claiming  adverse  interest, 
and  by  such  person  against  assignee. 

Approved  in  Cox  v.  Wall,  99  Fed.  548,  holding  whichever  court  first 
takes  jurisdiction  over  actions  by  trustee  to  collect  assets  of  estate  may 
dispose  of  case  finally;  Southern  Loan  etc.  Trust  Co.  v.  Benbow,  96  Fed. 
528,  holding  bankruptcy  court  may  order  trustee  to  sell  property  of  estate 
free  from  liens,  preserving  and  transferring  liens  to  proceeds  of  sale; 
Mitchell  V.  Manufacturing  Co.,  2  Story,  661,  Fed.  Cas.  9662,  holding  debtor 
of  bankrupt  an  adverse  party  within  the  rule. 

Distinguished  in  Bardes  v.  Hawarden  Bank,  178  U.  S.  533,  534,  44  L.  Ed. 
1180,  20  Sup.  Ct.  1004,  holding  bankruptcy  court  has  no  jurisdiction  of 
suit  by  trustee  to  set  aside,  as  fraudulent,  transfers  of  property  by  the 
bankrupt;  Woodruff  v.  Cheeves,  105  Fed.  606,  holding  bankruptcy  court 
lias  no  jurisdiction  over  plenary  suit  by  creditors  to  reach  bankrupt's 
exempt  property. 

Under  Bankruptcy  Act  of  1841,  District  Courts  acquired  jurisdiction  to  re- 
deem,  foreclose  or  enforce  Hens,  mortgages,  and  securities  upon  property  of 
bankmpt. 

Approved  in  In  re  Zehner,  193  Fed.  789,  holding  State  court  had  con- 
current jurisdiction  with  Federal  court  to  enforce  liens;  In  re  Baudouine, 
101  Fed.  576,  holding  banktuptcy  court  has  jurisdiction  of  action  by 
trustee  to  recover  bankrupt's  property  against  persons  claiming  adversely 
to  bankrupt,  provided  cause  of  action  did  not  originally  exist  in  bank- 
rupt; In  re  Barber,  97  Fed.  554,  holding  referee  is  entitled  to  commis- 
sions on  part  proceeds  of  land  sold  free  from  encumbrances,  brought 
into  court  for  distribution;  In  re  Sanborn,  96  Fed.  552,  holding  referee 
in  bankruptcy  may  order  and  approve  sale,  free  from  encumbrances,  of 
property  in  possession  of  trustee;  Southern  Loan  etc.  Co.  v.  Benbow,  96 
Fed.  521,  522,  627,  holding  bankruptcy  court  may  order  trustee  to  sell. 
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property  of  estate  free  from  liens,  preserving  and  transferring  liens  to 
proceeds  of  sale;  Houston  v.  City  Bank,  6  How.  506;  12  L.  Ed.  5S4,  re- 
versing  City  Bank  v.  Houston,  2  La.  Ann.  123,  124,  125,  127,  holding 
District  Court  may  decree  sale  of  mortgaged  property  of  bankrupt; 
Sutherland  v.  Iron  Co.,  23  Fed.  Cas.  464,  9  N.  B.  R.  311,  Giveen  v.  Smith, 
1  Hask.  365,  Fed.  Cas.  5467,  In  re  Barrow,  2  Fed.  Cas.  942,  1  N.  B.  R. 
481  (125),  and  In  re  Rhodes,  20  Fed.  Cas.  653,  all  holding  court  may 
order  sale  of  mortgaged  estate  discharged  from  encumbrance;  Foster  v. 
Ames,  1  Low.  317,  Fed.  Cas.  4965,  2  N.  B.  R.  (148)  461,  In  re  Kahley,  2 
Biss.  389,  Fed.  Cas.  7593,  4  N.  B.  R.  (125)  383,  and  Davis  v.  Anderson, 
7  Fed.  Cas.  108,  6  N.  B.  R.  145,  whfere  property  is  sold  free  of  the  encum- 
brance, the  lien  attaches  to  the  fund  in  court;  In  re  Addison,  3  Hughes, 
433,  Fed.  Cas.  76,  whether  District  Court  will  liquidate  lien  is  discretion- 
ary with  the  court,  and  may  not  be  determined  by  the  register;  In  re 
Robinson,  20  Fed.  Cas.  984,  holding  bankruptcy  court  bound  to  give  effect 
to  all  liens;  Perkins  v.  Gibson,  51  Miss.  703,  24  Am.  Bep.  646,  assignee 
takes  property  subject  to  all  liens ;  dissenting  opinion  in  Norton  v.  Boyd, 
3  How.  439,  11  L.  Ed.  670,  jurisdiction  of  District  Court  is  exclusive; 
Phelps  V.  Sellick,  19  Fed.  Cas.  464,  8  N.  B.  R.  390,  and  dissenting  opinion 
in  Eyster  v.  Gaff,  2  Colo.  244,  245,  discussing  jurisdiction  of  bankruptcy 
court  over  mortgages. 

Qualified  in  Ray  v.  Norseworthy,  23  Wall.  134,  23  L.  Ed.  118,  and  Wil- 
lard  V.  Brigham,  25  La.  Ann.  601,  both  holding  mortgagee  must  have  notice 
of  assignee's  sale  in  order  to  be  discharged  of  his  lien;  Norton  v.  Boyd, 
3  How.  437,  11  L.  Ed.  669,  mortgagee  may  elect  to  foreclose  his  mortgage 
in  State  court. 

Disapproved  in  Peck  v.  Jenness,  16  N.  H.  526,  527,  528,  530,  531,  533, 
43  Am.  Dec.  575,  577,  578,  579,  580,  581,  and  holding  jurisdiction  of  Fed- 
eral courts  in  matter  of  liens  is  not  exclusive;  Colby  v.  Ledden,  17  N.  H. 
274,  275,  holding  creditor  entitled  to  foreclose  his  lien  in  State  court; 
Galbraith  v.  Fisher,  22  Pa.  St.  411,  413,  holding  sale  by  assignee  without 
decree  does  not  release  lien  of  judgment. 

Distinguished  in  Perkins  v.  M'Cauley,  98  Fed.  287,  holding  bankruptcy 
court  has  no  jurisdiction  of  suit  by  trustee  to  set  aside  bankrupt's  fraudu- 
lent conveyance  when  all  parties  are  citizens  of  same  State. 

Under  bankrupt  act  of  1841,  no  appeal  lies  to  Supreme  Oonrt  from  de- 
cision of  District  Court  in  case  in  bankruptcy. 

Approved  in  Crawford  v. -Points,  13  How.  11,  14  L.  Ed.  29,  following 
rule;  Knight  v.  Cheney,  14  Fed.  Cas.  764,  5  N.  B.  R.  305,  discussing  ap- 
peals under  bankrupt  act  of  1841;  Curry  v.  Marvin,  2  Fed.  417,  discuss- 
ing constitutionality  of  act  limiting  jurisdiction  of  State  Supreme  Court 
by  amount  in  controversy. 

Where  suits  are  pending  in  State  courts,  they  may  be  prosecuted  to  final 
Judgmenti  ^th  permission  of  bankruptcy  court. 
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Approved  in  Hobbs  v.  Head  ft  Dowst  Co.,  184  Fed.  414,  106  C.  C.  A.  519, 
holding  judgment  of  State  court  foreclosing  mechanic's  lien  not  void  be- 
cause bankruptcy  proceedings  for  defendant  were  pending  at  time;  Wall 
V.  Cox,  101  Fed.  411,  arguendo ;  Norton  v.  Boyd,  3  How.  437,  11  L.  Ed.  669, 
holding  mortgagee  of  bankrupt  may  elect  to  foreclose  in  State  court; 
Claflin  V.  Houseman,  93  U.  S.  135,  23  L.  Ed.  838,  and  Rison  v.  Powell,  28 
Ark.  438,  holding,  under  act  of  1867,  assignee  may  sue  in  State  court; 
Goodall  V.  Tuttle,  3  Biss.  230,  Fed.  Cas.  5533,  7  N.  B.  R.  203,  or  in  another 
District  Court;  Carr  v.  Gale,  3  Wood.  &  M.  65,  Fed.  Cas.  2435,  and  McLean 
V.  Lafayette  Bank,  3  McLean,  589,  Fed.  Cas.  8888,  or  in  Circuit  Court; 
Ward  V.  Jenkins,  10  Met.  591,  assignee  may  sue  in  State  court  under  act 
of  1841;  Kidder  v.  Horrobin,  72  N.  Y,  165,  and  under  act  of  1867,  as 
amended  in  1874 ;  In  re  Davis,  1  Sawy.  262,  263,  Fed.  Cas.  3620,  4  N.  B.  R. 
718,  719,  8  N.  B.  R.  170,  171,  pending  suits  are  unaffected,  by  bankruptcy 
proceedings  unless  arrested  or  controlled  by  the  bankruptcy  court;  In  re 
Bowie,  3  Fed.  Cas.  1069, 1  N.  B.  R.  628^  Russell  v.  Cheatham,  8  Smedes  & 
M.  708,  and  McCance  v.  Taylor,  10  Gratt.  584,  holding  lien  may  be  fore- 
closed in  State  court  unless  bankruptcy  court  interferes;  Baum  v.  Stem, 
1  S.  C.  419,  where,  pending  partition  proceedings,  one  party  becomes  bank- 
rupt, proceedings  may  be  continued,  the  assignee  standing  in  the  place 
of  the  bankrupt ;  Augustine  v.  McFarland,  2  Fed.  Cas.  214,  13  N.  B.  R.  7, 
liolding  bankruptcy  court  may  ratify  foreclosure  proceeding  in  State  court; 
Doremus  v.  Walker,  8  Ala.  200,  42  Am.  Doc,  638,  discussing  question  of 
preservation  of  lien  of  fi.  fa.  which  was  levied  priof  to  bankruptcy. 

Distinguished  in  Frazur  v.  Southern  Loan  etc.  Co.,  99  Fed.  715,  holding 
fact  that  State  court  receiver  has  not  acquired  actual  possession  of  prop- 
erty does  not  justify  bankruptcy  court  in  ordering  bankrupt  to  turn  over 
property  to  trustee  and  enjoining  sale  by  State  court. 

Limited  in  Voorhies  v.  Frisbie,  25  Mich.  478,  12  Am.  Rep.  293,  holding 
State  court  has  no  jurisdiction  of  suit  by  assignee  to  set  aside  fraudulent 
conveyance. 

Bankruptcy  conrt  may  suspend  or  control  proceedings  in  State  court  by 
acting  upon  parties  throngb  Injunction  or  other  remedial  proceeding. 

Approved  in  Hall  v.  Kinsell,  102  Fed.  310,  holding  bankruptcy  court 
may  enjoin  State  court  attachment  where  preference  created  by  such  at- 
tachment was  cause  of  bankruptcy ;  In  re  Woodbury,  98  Fed.  837,  holding 
bankruptcy  court  has  jurisdiction  of  actions  at  law  and  equity  to  collect 
estii^tes  of  bankrupts;  Markson  v.  Haney,  1  Dill.  503,  505,  507,  Fed.  Cas. 
9098,  4  N.  B.  R.  (166)  515,  519,  holding  District  Court  may  enjoin  pro- 
ceedings commenced  after  institution  of  bankruptcy  proceedings;  Hudson 
V.  Schwab,  12  Fed.  Cas.  815,  18  N.  B.  R.  480,  Fed.  Cas.  6835,  may  enjoin 
trover  against  marshal  for  seizure  of  bankrupt's  property.  Cited,  argu- 
endo, in  Brigham  v.  Claflin,  31  Wis.  614,  11  Am.  Bep.  625,  holding  juris- 
diction of  Federal  courts  exclusive  under  act  of  1867;  Lea  v.  West.  Co., 
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91  Fed.  239,  question  is  one  of  discretion  rather  than  jnrisdietion;  In  re 
Pittelkow,  92  Fed.  903,  f oreelostire  may  be  restrained. 

Under  baokrapt  act  of  1841,  District  Oonrt  has  jurisdiction  to  hear  snd 
determine  controversy  between  assignee  In  bankruptcy  and  creditors  claiming 
adverse  interest  in  property  in  dispute,  under  previous  conveyance  Item 
bankrupt. 

Approved  in  Hall  v.  Kinsell,  102  Fed.  310,  holding  bankruptcy  court 
has  jurisdiction  of  bill  by  trustee  to  set  aside  alleged  fraudulent  convey- 
ance by  bankrupt;  Chemung  Canal  Bank  v.  Judson,  8  N.  Y.  263,  264,  265, 
266,  holding  judgment  of  District  Court  in  action  of  trespass  against  as- 
signee not  open  to  collateral  attack  for  want -of  jurisdiction;  Carter  v. 
Hobbs,  92  Fed.  598,  upholding  jurisdiction  of  bankruptcy  court  over  suit 
by  trustee  against  bankrupt  and  a  creditor  to  set  aside  fraudulent  transfer; 
In  re  Brodbine,  93  Fed.  644,  construing  act  of  1898. 

Opinions  as  to  matters  not  before  the  court  are  extra-judicial,  aad  not  to  be 
regarded  as  authority. 

Approved  in  Chesapeake  etc.  Canal  Co.  v.  United  States,  223  Fed.  932, 
L.  R.  A.  1916B,  734,  139  C.  C.  A.  406 ,  Linstroth  Wagon  Co.  v.  BaUew,  149 
Fed.  966 ,  Lochhard  v.  Asher  Lumber  Co.,  123  Fed.  502 ,  Thomas  v.  Flint, 
123  Mich.  20,  81  N.  W.  939,  and  Griffin  v.  Woolford,  100  Va.  478,  41  S.  E. 
950,  all  following  rule;  Lyon  v.  Clark,  124  Mich.  101,  82  N.  W.  1059, 
holding  trustee  in  bankruptcy  cannot  maintain  suit  in  State  court  to  set 
aside  bankrupt's  fraudulent  conveyance;  Carroll  v.  Carroll,  16  How.  287, 
14  L.  Ed.  941,  and  State  v.  Doyle,  40  Wis.  190,  22  Am.  Rep.  696,  as  illustrat- 
ing rule  that  opinion  is  not  binding  unless  the  case  calls  for  its  expres- 
sion. 

Modified  in  Alexander  v.  Worthington,  6  Md.  488,  holding  rule  aliter, 
where  question  is  one  of  general  interest,  fully  discussed  and  decided  with 
a  view  to  settle  the  law. 

Stare  decisis.    Note,  27  Am.  Dec.  682. 

Semble,  Supreme  Court  may  not  issue  writ  of  proMbition  to  District  OoartSp 
except  when  latter  are  proceeding  as  courts  of  admiralty  and  maritime  Juris- 
diction. 

Approved  in  Ex  parte  Joins,  191  U.  S.  102,  48  L.  Ed.  Ill,  24  Sup.  Ct. 
27,  refusing  prohibition  to  inferior  court  in  respect  of  cause  which  is 
finished;  Barber  Asphalt  etc.  Co.  v.  Mftrris,  132  Fed.  955,  67  L.  R.  A.  761, 
66  C.  C.  A.  55,  upholding  jurisdiction  of  Circuit  Court  of  Appeals  to  man- 
damus circuit  judge  to  vacate  order  staying  proceedings  in  Circuit  Court 
pending  final  determination  in  State  Courts  of  Appeals  in  actions  on  claims 
against  city ;  In  re  Paquet,  114  Fed.  440,  holding  Circuit  Court  of  Appeals 
cannot  issue  prohibition  to  Circuit  Court  in  case  in  which  its  appellate 
powers  have  not  been  invoked;  £x  parte  Gordon,  1  Black,  505,  17  L.  Ed* 
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184,  holding  Supreme  Court  will  not  issue  writ  in  criminal  case;  Ex  parte 
Graham,  10  Wall.  543,  19  L.  Ed.  982,  nor  in  confiscation  proceedings;  Ex 
parte  Easton,  95  U.  S.  72,  24  L.  Ed.  374,  may  issue  prohibition  in  admiralty 
proceedings;  In  re  Bininger,  7  Blatchf.  161,  Fed.  Cas.  1417,  3  N.  B.  R.  121, 
bankruptcy  court  may  not  issue  prohibition  to  State  courts ;  United  States 
V.  Williams,  67  Fed.  385,  32  U.  S.  App.  126,  questioning  whether  Circuit 
Court  of  Appeals  may  issue  prohibition  when  not  necessary  for  the  exercise 
of  its  particular  jurisdiction. 

Writ  of  prohibition.    Notes,  12  Am.  Dec.  607;  111  Am.  St.  Rep.  934, 
936. 

Superintending  control  and  supervisory  jurisdiction  over  inferior  or 
subordinate  tribunal.    Note,  51  L.  R.  A.  104. 

Bankrupt  act  of  1841  protects  all  Judgments  or  mortgages  against  any 
construction  which  shall  impair  them. 

Cited  in  Sesnowski  v.  Rape,  69  Ga.  552,  holding  discharge  in  bank- 
ruptcy does  not  affect  lien  upon  any  property  subject  thereto;  Reed  v. 
BuUington,  49  Miss.  227,  following  rule. 

State  law  encumbering  remedy  of  mortgagee  by  conditions  Imposed  after 
obligation  has  attached  is  void. 

Cited  in  Watkins  v.  Glenn,  55  Elan.  431,  40  Pac.  319.  holding  statute 
concerning  sale  and  redemption  of  real  estate  invalid  so\far  as  affecting 
existing  mortgages ;  Phinney  v.  Phinney,  81  Me.  464,  10  Am.  St.  Rep.  272, 
4  L.  R.  A.  351, 17  Atl.  408,  holding  statute  postponing  period  of  redemption 
in  certain  cases  void  as  to  pre-existing  mortgages. 

Legal  meaning  of  "any."    Note,  Ann.  Cas.  1916E,  33. 

Miscellaneous.  Cited  in  Beale  v.  Dale,  25  Mo.  309;  Larsen  v.  Moore, 
1  Tex.  27;  dissenting  opinion  in  Merrill  v.  Nat.  Bank^of  Jacksonville,  173 
U.  S.  154,  161, 175,  43  L.  Ed.  649,  661,  656,  19  Sup.  Ct.  369,  372,  377. 

3  How.  333-413,  11  L.  Ed.  622,  OLIVEB  v.  PIATT. 

Whenever  trustee  has  been  ^Itilty  of  hreach  of  trust,  and  has  transferred 
property  by  sale  or  otherwise  to  any  third  person,  cestui  que  trust  may  follow 
such  property  in  hands  of  such  third  person,  unless  bona  fide  purchaser,  for  value 
without  notice. 

Approved  in  Whitney  v.  Dewey,  158  Fed.  394,  86  C.  C.  A.  21,  holding 
purchaser  of  realty  from  partner  with  knowledge  that  it  was  partnership 
property  took  title  subject  to  rights  of  other  partner;  Hawkeye  Gold 
Dredging  Co.  v.  State  Bank,  157  Fed.  258,  holding  corporation  could  recover 
in  equity  money  deposited  by  treasurer,  who  was  president  of  bank,  in 
such  bank  and  converted  by  bank  by  means  of  president's  checks  as  treas- 
urer; Libby  v.  Frost,  98  Me.  291,  56  Atl.  907,  holding  where  beneficiary 
has  cestui  que  trust  interest  in  lot  and  consents  to  its  exchange  for  another 
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lot,  and  elects  to  look  to  other  one  for  his  elaini,  he  is  estopped  to  assert 
claim  upon  other  lot ;  Chaves  v.  Myer,  13  N.  M.  381,  6  L.  B.  A.  (N.  S.)  793» 
85  Pac.  236,  holding  equitable  remedy  not  taken  away  by  statutory  remedy 
of  attachment  and  garnishment;  Brooks  v.  Greil  Bros.  Co.,  192  Ala.  244, 
68  South.  877,  holding  bill  alleged  trust  in  rents  received  for  complainant 
and  transfer  thereof  to  defendants ;  Witte  v.  Storm,  236  Mo.  492,  139  S.  W. 
389,  holding  corporation,  grantee  of  trust  property  with  notice  of  trust, 
took  subject  to  trust;  Harrigan  v.  CKlchrist,  121  Wis.  262,  99  N.  W.  942, 
applying  rule  in  suit  to  compel  receiver  of  insolvent  corporation  to  account ; 
dissenting  opinion  in  Green  v.  Green,  56  S.  C.  224,  34  S.  E.  259,  majority 
holding  that  where  trustee  of  implied  trust  applied  funds  to  payment  of 
mortgages  on  which  he  had  lien,  and  subsequently  acquired  land  and  sold 
it,  there  is  a  resulting  trust  in  proceeds;  May  ▼.  L^  Claire,  11  Wall.  232, 
20  L.  Ed.  53,  holding  grantee  of  trust  property  with  notice  of  the  trust, 
takes  subject  to  trust;  Percy  v.  Cockrill,  10  U.  S.  App.  574,  53  Fed.  879, 
Smith  V.  Perry,  56  Ala.  268,  Hill  v.  Mclntire,  39  N.  H.  416,  76  Am.  Dec. 
282,  Leitch  v.  Welb,  48  N.  Y.  607,  and  Walston  v.  Smith,  67  Vt.  545,  32 
Atl.  487,  all  holding  similarly;  Carmichael  v.  Foster,  69  Ga.  382,  holding 
misapplied  assets  of  estate  may  be  traced  in  hands  of  persons  affected  with 
notice ;  Ex  parte  Morris,  9  Wall.  607, 19  L.  Ed.  800,  holding  owner  of  prox>- 
erty  wrongfully  confiscated  may  follow  proceeds  in  hands  of  distributees; 
Wharton  v.  Clements,  3  Del.  Ch.  218,  holding  when  one  partner  has  con- 
verted trust  funds  to  use  of  firm  with  knowledge  of  other  partners,  firm 
becomes  liable;  James  v.  Atlantic  Co.,  3  Cliff.  620,  Fed.  Cas.  7177,  and 
James  v.  Atlantic  Co.,  3  Cliff.  632,  Fed.  Cas.  7178,  where  trustee  has  im- 
properly parted  with  trust  property,  cestui  que  trust  is  proper  plaintiff; 
Bitzer  v.  Bobo,  39  Minn.  21,  38  N.  W.  610,  where  guardian  has  purchased 
property  mainly  with  ward's  funds,  she  is  entitled  to  proportionate  share 
therein;  King  v.  Railroad  Co.,  14  Fed.  Cas.  557,  holding  property  pur- 
chased with  proceeds  of  sale  of  railway  bonds,  subject  to  lien  of  bond 
and  mortgage;  Swift  v.  Williams,  68  Md.  257,  11  Atl.  842,  where  stranger 
has  been  wrongfully  paid  with  trust  funds,  they  may  be  recovered  of 
him;  Abell  v.  Brown,  55  Md.  221,  holding  release  of  mortgage  in  violation 
of  trust  void  as  to  person  having  notice  ;^Partee  v.  Thomas,  11  Fed.  773, 
where  suit  is  brought  to  charge  wrongful  "transferee  as  trustee,  equity  is 
proper  forum;  Bresnihan  v.  Sheehan,  125  Mass.  14,  where  wife  has  ap- 
propriated husband's  funds  and  purchased  part  interest  in  property  there- 
with, creditor  of  husband  may  pursue  them  to  the  extent  of  husband's 
interest  in  the  property ;  Seaman  v.  Cook,  14  111.  505,  holding  property  pur- 
chased with  proceeds  of  trust  funds  impressed  with  trust;  Boiling  v.  Mock, 
35  Ala.  729,  querying  whether  married  woman  has  election  to  take  prop- 
erty obtained  in  exchange  for  articles  of  her  statutory  separate  estate 
by  her  husband;  Preston  v.  McMillan,  68  Ala.  90,  applying  rule  to  property 
purchased  by  husband  with  moneys  from  his  wife's  estate;  Perkins  v. 
Perkins,  134  Mass.  444,  stocks  purchased  by  trustee  for  the  purpose  of 
replacing  stocks  of  beneficiary  sold  by  him  are  impressed  with  original 
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trust ;  Hardwick  y.  Jones,  05  Mo.  58,  judicial  sale  not  void  because  sheriff 
is  stockholder  in  corporation  purchasing  thereat;  Henninger  v.  Heald, 
52  N.  J.  Eq.  439,  29  Atl.  194,  trust  attaches  to  trust  property  repurchased 
by  trustee,  notwithstanding  it  has  passed  through  hands  of  bona  fide  holder, 
and  become  puiged  of  the  fraud  as  to  strangers;  Goncelier  v.  Foret,  4 
Minn.  17,  holding  any  person  interested  in  enforcement  of  trust  may  sue 
in  equity  to  enforce;  Smith  v.  Vodges,  92  U.  S.  186,  23  L.  £d.  482,  stating 
rule  that  money  misappropriated  may  be  pursued  as  far  as  traceable; 
Bound  v.  Railroad  Co.,  50  Fed.  854,  remarking  no  matter  how  large  the 
discretion  committed  to  trustee,  court  never  loses  control  over  him;  Meni- 
fee V.  Menifee,  8  Ark.  40,  holding  administrator's  possession  of  property 
of  estate  is  as  trustee  for  widow  to  extent  of  her  dower;  MacGr^or  v. 
Gardner,  14  Iowa,  337,  discussing  conveyances  by  agent  in  fraud  of  his 
principal;  Coffee  v.  Ruffin,  4  Cold.  512,  discussing  inability  of  trustee  to 
purchase  trust  property;  Pearson  v.  Haydel,  90  Mo.  App.  260,  arguendo. 
Distinguished  in  Smith  v.  American  Nat.  Bank,  89  Fed.  840,  holding 
under  facts  that  action  at  law  did  not  lie  against  party  to  whom  property 
transferred  by  trustee;  Balloch  v.  Hooper,  146  U.  S.  369,  86  L.  Ed.  1010, 
13  Sup.  Ct.  130,  holding  third  person  lending  money  to  trustee  on  security 
of  trust  property  without  knowledge  of  the  trust,  is  within  the  rule; 
Linville  v.  Leiniger,  72  Itnd.  494,  holding  funds  unaccounted  for  by  public 
officer  may  not  be  traced,  but  resort  must  be  had  to  his  ofBcial  bonds; 
Gaines  v.  Ldzard,  1  Woods,  59,  Fed.  Cas.  5174,  where  one  in  adverse  pos- 
session of  lands  has  sold  them,  he  will  not  be  compelled  to  account  for 
the  proceeds  to  the  true  owner. 

Where  trustee  has  wrongfully  invested  trust  property  or  its  proceeds  in 
other  property  into  which  it  may  be  distinctly  traced,  cestui  que  trust  may 
elect  to  follow  into  new  investment  or  to  hold  the  trustee  personally  liable. 

Approved  in  Dacovich  v.  Canizas,  152  Ala.  293,  44  South.  475,  i^ollowing 
rule ;  Bettencourt  v.  Bettencourt,  70  Or.  396,  142  Pac.  329,  holding  proceed- 
ing against  trustee  was  waiver  of  right  to  follow  property ;  National  Surety 
Co.  V.  State,.  181  Ind.  67,  103  N.  E.  110,  applying  rule  in  action  by  ward 
against  guardian  for  wrongful  disposal  of  trust  fund;  Clements  v.  Moore, 
6  Wall.  316,  18  L.  Ed.  790,  McLeod  v.  Bank,  42  Miss.  113,  Isom  v.  Bank, 
52  Miss.  916,  McEachin  v.  Stewart,  106  N.  C.  343, 11  S.  »E.  277,  and  Norris's 
Appeal,  71  Pa.  St.  125,  all  following  rule;  Wilson  v.  Drumrite,  24  Mo.  305, 
right  of  election  belongs  to  cestui  que  trust  alone;  McLaughlin  v.  Fulton, 
104  Pa.  St.  IZO,  remarking  that  if  original  fund  was  covered  with  a  trust, 
no  change  of  State  can  divest  it  of  that  trust;  Seymour  v.  Freer,  8  Wall. 
214,  19  L.  Ed.  310,  and  Brown  v.  Lambert,  33  Gratt.  263,  holding,  upon 
sale  of  trust  property,  trust  attaches  to  proceeds ;  Tabb  v.  Cabell,  17  Gratt. 
173,  when  trustee  sells  trust  property,  and  with  consent  of  cestui  que 
trustent  substitutes  her  own  property  therefor,  she  cannot  afterward  revoke 
the  substitution;  Slaughter  v.  Glenn,  98  U.  S.  245,  25  L.  Ed.  123,  holding 
upon  bill  to  set  aside  sale  of  property  by  married  woman  for  defective 
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acknowledgment,  property  purchased  by  her  with  proceeds  is  impressed 
with  a  trust  character;  Pettijohn  v.  Woodruff,  77  Va.  516,  holding  remain- 
•dermen  take  proceeds  of  converted  life  estate;  Moorman  y.  Arthur,  90 
Va.  477,  18  S.  E.  878,  lands  bought  with  funds  of  estate  in  name  of  admin- 
istrator are  impressed  with  trust  in  favor  of  the  heirs:  Central  National 
Bank  v.  Connecticut  Mut.  Life  Ins.  Co.,  104  U.  S.  70,  26  L.  Ed.  700,  hold- 
ing trust  funds  may  be  followed  in  bank  deposit,  even  when  mixed  with 
trustee's  funds;  Silliman  v.  Gano,  90  Tex.  647,  648,  39  S.  W.  562,  dis- 
•cussing  measure  of  damages  for  breach  of  contract  to  permit  redemption 
under  foreclosure;  Benedum  v.  First  Citizens'  Bank,  72  W.  Va.- 133,  78 
S.  E.  660,  arguendo. 

Distinguished  in  Ferris  v.  Van  Vechten,  73  N.  Y.  119,  holding  trust 
funds  may  not  be  followed  unless  they  can  be  clearly  traced. 

Vitle  to  deposit  in  fiduciary  capacity.    Note,  42  Am.  Rep.  169. 

Option  of  cestui  que  trust  to  follow  proceeds  of  tnist  property  wroniKfolly 
converted  by  trustee  caxinot  be  defeated  by  subsequent  repurcbase  of  tnut 
property  by  trustee. 

Cited  in  Bunnel  ▼.  Stoddard,  4  Fed.  Cas.  683,  following  rule;  Burwell 
T.  Burwell,  78  Va.  582,  holding  liability  of  guardi^  fpf  conversion  is  not 
•defeated  by  reacquisition  of  converted  property;  Michoud  ▼.  Girod,  4 
How.  556,  11  L.  Ed.  1100,  discussing  disabilities  of  agent  to  purchase  or 
sell. 

AU  gain  of  trustee  ftom  wrongful  appropriation  of  trust  fimds  goes  to 
4;eBtid  que  trust,  and  all  losses  are  home  hy  trustee. 

Approved  in  In  re  Locher's  Estate,  219  Pa.  48,  67  Atl.  955,  holding 
administrator  liable  for  value  of  securities  misapplied;  Robinett's  Appeal, 
S6  Pa.  St.  189,  holding  when  administratrix  mixes  funds  of  estate  with 
her  own  money,  cestui  que  trustent  may  insist  upon  proportionate  earn- 
ings of  moneys  misappropriated,  instead  of  interest  merely. 

Ooproprletor  deraignlng  under  same  title  as  other  proprietor*  is  presomed 
to  have  full  knowledge  of  trusts  attaching  to  original  purchase,  and  for  which 
It  is  then  held  for  their  common  heneflt. 

Approved  in  Runner  v.  Woitke,  2  Alaska,  395,  one  partner  cannot  sell 
realty  of  mercantile  firm  unless  authorized  to  do  so  in  writing. 

Purchaser  under  execution  of  lands  held  under  certificate  qf  purchase  ac- 
•qnires  mere  title  in  equity,  which  cannot  he  consummated  until  surrender  of 
Hsertificate  of  purchase  to  United  States. 

Cited  in  Doe  v.  Eslava,  9  How.  447,  IS  I«^  Ed.  210,  holding  equitable 
title  in  public  lands  exists  for  many  purposes  under  certificate  of  pur- 
chase Vithout  patent. 

Judgment  in  foreclosure  against  trustee  hy  one  who  knows  who  real  bene- 
^ciaries  are  will  not  conclude  rights  of  cestui  que  trustent. 
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Cited  in  Johnson  v.  Robertson,  31  Md.  491^  holding  trustee  cannot  con- 
sent to  judgment  so  as  to  bind  beneficiaries. 

"Where  one  is  put  upon  inquiry,  as  by  references  contained  In  his  title  deeds, 
he  is  charged  with  knowledge  of  what  he  might  have  ascertained  by  due  inquiry. 
Approved  in  Harding  v.  Burris,  52  Colo.  142,  119  Pac.  1066,  applying 
rule  to  purchaser  from  trustee  pendente  lite;  dissenting  opinion  in  Stuart 
\.  Farmers'  Bank,  137  Wis.  76,  16  Ann.  Cas.  821,  117  N.  W.  823,  majority 
holding  payment  by  debtor  subsequently  adjudged  bankrupt  was  not  pref- 
erence unless  creditor  had  reason^ible  cause  to  believe  debtor  was  insolvent ; 
In  re  Hook,  12  Fed.  Cas.  464,  11  N.  B.  R.  282,  following  rule ;  Johnathan 
Mills  Mfg.  Co.  V.  Whitehurst,  72  Fed.  501,  37  U.  S.  App.  064,  holding  when 
one  has  notice  of  fact  casting  doubt  on  validity  of  his  title,  rights  of 
innocent  persons  cannot  be  prejudiced  through  his  neglect  to  investigate; 
Breit  v.  Yeaton,  101  111.  270,  where  langui^e  contained  in  recorded  deed 
is  sufficient  to  put  subsequent  purchasers  on  guard,  they  will  be  charged 
with  notice  of  a  trust  whose  existence  might  have  been  ascertained  upon 
investigation;  Aetna  Life  Ins.  Co.  v.  Bishop,  69  Iowa,  647,  29  N.  W.  762, 
one  is  charged  with  knowledge  of  recitals  in  conveyance  to  himself;  Coal 
River  Nav.  Co.  v.  Webb,  3  W.  Va.  442,  holding  grantee  charged  with 
notice  of  judgment  recited  in  conveyance  to  him. 

Admissions  as  evidence  of  agency  as  against  maker.    Note,  35  L.  B.  A. 
(N.  S.)  166. 

Agent  employed  by  trustee  in  management  of  trust  property,  and  who  is 
put  upon  inquiry  as  to  trust,  cannot,  upon  subsequent  acquisition  of  trust  prop- 
erty, claim  protection  as  bona  fide  purchaser. 

Cited  in  Michoud  v.  Girod,  4  How.  556,  11  L.  Ed.  HDD,  discussing  dis- 
ability of  agent  to  purchase  property  of  principal. 

Semble,  one  who  takes  nmder  a  quitclaim  deed  is  not  a  bona  fide  purchaser. 
Approved  in  Beakley  v.  Robert,  120  Mich.  210,  79  N.  W.  193,  following 
rule;  Boynton  v.  Haggart,  120  Fed.  822,  holding  purchaser  under  warranty 
deed  is  not  charged  with  notice  under  registry  statutes  of  unrecorded  deeds 
or  decrees  by  fact  that  some  prior  deed  in  chain  of  title  is  quitclaim  deed ; 
Villa  V.  Rodriguez,  12  WaU.  339,  20  L.  Ed.  410,  May  v.  Le  Claire,  11  Wall. 
232,  20  L.  Ed.  53,  Dickerson  v.  Colgrove,  100  U.  S.  584,  25  L.  Ed.  621, 
Oest  V.  Packwood,  13  Sawy.  208,  34  Fed.  372,  Runyon  v.  Smith,  18  Fed. 
582,  Taylor  v.  Irwin,  20  Fed.  621,  United  States  v.  Sliney,  21  Fed.  895, 
Hastings  v.  Nissen,  31  Fed.  600,  dissenting  opinion  in  United  States  v. 
California  etc.  Land  Co.,  49  Fed.  503,  7  U.  S.  App.  128,  Dunn  v.  Barnum, 
51  Fed.  361,  10  U.  S.  App.  86,  Blethen  v.  Dwinal,  35  Me.  559,  Bragg  v. 
Paulk,  42  Me.  517,  Morse  v.  Sleeper,  58  Me.  338,  Smith  v.  Branch  Bank, 
21  Ala.  136,  Smith  v.  Perry,  56  Ala.  269,  Battershall  v.  Stephens,  34  Mich. 
74,  McCamant  v.  Patterson,  39  Mo.  Ill,  Snow  v.  Lake,  20  Fla.  658,  61  Am. 
Hep.  626,  Watson  v.  Phelps,  40  Iowa,  483,  Laraway  v.  Larue,  63*  Iowa,  412, 
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executed  by  one  defendant|  was  not  multifarious ;  Fisher  v.  Southern  Loan 
&  Trust  Co.,  138  N.  C.  232,  50  S.  £.  662,  upholding  complaint  alleging  in- 
testate deceived  by  systematic  fraud  of  one  of  defendants  where  fraudn- 
lent  connection  of  other  defendants  shown;  Benson  v.  Keller,  37  Or.  127, 
'  60  Pac.  920,  upholding  bill  to  cancel  due  bills  fraudulently  procured,  thongh 
two  defendants  to  whom  different  bills  were  assigned  as  collateral  were 
joined ;  Black  v.  Simpson,  94  S.  C.  317,  46  L.  R.  A.  (N.  S.)  137,  77  S.  E. 
1025,  holding  all  stockholders  defrauded  by  action  of  manager  and  director 
in  inducing  them  to  sell  stock  at  less  than  value  could  join  in  action  to 
require  manager  to  account  for  profits  of  transaction;  Heggie  v. -Hill,  95 
N.  C.  306,  following  rule;  Barkley  v.'  Barkley,  14  Rich.  Eq.  26,  holding  bill 
for  specific  performance  not  multifarious  for  uniting  persons  against  whom 
quieting  title  is  asked;  Wilkins  etc.  Fastener  Co.  v.  Webb,  89  Fed.  990, 
993,  bill  involving  two  patents  issued  to  same  patentee  is  not  multifarious; 
Barcus  v.  Gates,  89  Fed.  793,  and  Dennison  Mfg.  Co.  v.  Thomas  Mfg.  Co., 
94  Fed.  652,  both  applying  rule;  Goncelier  v.  Foret,  4  Minn.  17,  arguendo. 

Statute  of  limitations  begins  to  run  against  enforcement  of  existing  tnut 
only  from  time  when  it  is  openly  disavowed  by  trustee,  who  insists  upon  td- 
verse  right  and  interest,  which  is  fully  and  unequivocally  made  known  to  tlie 
cestui  que  trust. 

Approved  in  Now  Orleans  v.  Fisher,  180  U.  S.  196,  45  L.  Ed.  491,  21  Sup. 
Ct.  352,  holding  limitations  are  no  defense  to  creditor's  bill  for  accounting 
a^^niiist  city  collecting  school  taxes  and  failing  to  pay  them  over:  New 
Orleans  v.  Warner,  175  U.  S.  130,  44  L.  Ed.  103,  20  Sup.  Ct.  48,  holding 
New  Orleans  drainage  warrants  are  not -negotiable  instruments  within  lirai* 
tation  statutes ;  Eddy  v.  San  Francisco,  148  Fed.  280,  suit  against  city  to 
enforce  tax  levy  for  Dupont  Street  bonds  as  provided  by  California  statute 
is  barred  by  laches  of  bondholder  who  waited  twenty  years  after  issuance 
of  bonds  and  eight  years  after  their  maturity  before  suing;  Lyon  v.  Tons* 
wanda,  98  Fed.  370,  holding  fact  that  owner  of  lot,  subject  to  pui-chase- 
money  mortgage,  joins  in  petition  for  street  improvement,  does  not  estop 
subsequent  owner  from  contesting  validity  of  assessment  for  such  improve- 
ment ;  Snell  v.  Hill,  263  111.  220,  105  N.  E.  20,  holding  purchaser  in  posses- 
sion who  performs  contract  not  barred  by  laches  from  compelling  specific 
performance;  Lutjen  v.  Lutjen,  64  N.  J.  Eq.  784,  53  Atl.  629,  upon  question 
of  estoppel  from  lapse  of  time;  Speidel  v.  Henrici,  120  U.  S*  386,  SO  L.  Ed. 
719,  7  Sup.  Ct.  611,  Cutsinger  v.  Ballard,  115  Ind.  97,  17  N.  E.  208,  Good- 
win V.  Goodwin,  69  Mo.  621,  Naddo  v.  Barton,  47  Fed.  790,  Janes  v.  Throck- 
morton, 57  Cal.  388,  New  Orleans  v.  Fisher,  91  Fed.  584,  Cunningham  v. 
McKindley,  22  Ind.  151,  Albert  v.  State,  65  Ind.  421,  Reynolds  v.  Sumner, 
126  111.  71,  9  Am.  St.  Rep.  529,  1  L.  K  A.  330,  18  N.  E.  337,  Anderson  v. 
Northrop,  30  Fla.  662,  12  South.  331,  and  Chicago  etc.  R.  R.  Co.  v.  Hay, 
119  111.  502,  10  N.  E.  32,  all  following  rule;  De  Mares  v.  Gilpin,  16  Colo. 
83,  24  Pac.  570,  a  fortiori,  where  trust  is  resulting  frust;  Cowan  v.  Henika,. 
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19  Ind.  App.  43,  48  N.  E.  810,  and  Lemoine  v.  Dunklin  Co.,  38  Fed.  568, 
trustee  cannot  invoke  statute  until  he  has  done  some  act  in  open  disaffirm* 
ance  of  trust ;  Philippi  v.  Philippe,  116  U.  S.  167,  29  L.  Ed.  840,  5  Sup.  Ct. 
1184,  holding  statute  of  limitations  begins  to  run  from  time  repudiation 
of  trust  comes  to  knowledge  of  beneficiary;  Norris  v.  Haggin,  12  Sawy.  55^ 
28  Fed.  281,  limitation  of  action  for  fraud  commences  to  run  when  party 
is  put  upon  notice;  Hancock  v.  Harper,  86  111.  451,  holding  mortgagee  in 
possession  trustee  within  the  rule. 

Distinguished  in  Curtis  v.  Lakin,  94  Fed.  256,  holding  statute  runs  from 
time  when  trustee  openly  repudiates  trust. 

Limited  in  Wingate  v.  Wingate,  11  Tex.  438,  holdii^g  where  vendor  of 
slave  hires  him  *' until  called  for,"  statute  runs  in  favor  of  hirer  and  against 
vendee  from  death  of  vendor,  notwithstanding  hirer  never  claimed  slave 
adversely  to  vendee. 

Effect  of  limitations  on  trusts.    Note,  12  Am.  Dec.  873. 

Statute  of  limitations  as  between  trustor  and  trustee.    Note,  99  Am. 

Dec.  889. 
Application  of  statute  of  limitations  as  between  trustee  and  beneficiary 
of  express  trust.    Note,  3  Ann.  Call.  200. 

It  is  Impracticable  to  lay  down  any  rule  as  to  what  cott8tltiz.teB  mnltlf  arlous- 
ness,  each  case  depending  on  its  own  circimuttances. 

Approved  in  Virginia  v.  West  Virginia,  206  U.  S.  322,  81  L.  Ed.  1081, 
27  Sup.  Ct.  656,  discussing,  on  demurrer,  but  not  deciding,  whether  bill  was 
multifarious ;  Miller  v.  Weston,  199  Fed.  109,  119  C.  C.  A.  368,  holding  bill 
against  executors  and  beneficiaries  of  will  to  have  it  declared  invalid,  in 
which  another  defendant  was  joined  to  have  deed  of  testator  declared  void, 
was  multifarious;  South  Penn.  Oil  Co.  v.  Calf  Creek  etc.  Co.,  140  Fed.  616, 
bill  to  enjoin  further  prosecution  of  two  actions  at  law  against  complain- 
ant, which  involve  same  indivisible  subject  matter,  is  not  multifarious  be- 
cause claims  of  two  plaintiffs  are  separate  and  distinct;  United  Cigarette 
etc.  Co.  V.  Wright,  132  Fed.  197,  bill  to  require  accounting  for  defendant 
as  agent  is  not  multifarious  because  different  and  separate  transactions 
are  set  out,  ail  growing  out  of  agency,  and  discovery  and  accounting  de- 
manded as  to  each ;  Barney  v.  Latham,  103  U.  S.  216,  26  L.  Ed.  518,  Shel- 
don V.  Keokuk  etc.  Packet  Co.,  10  Biss.  473,  8  Fed.  770,  Singer  Mfg.  Co.  v. 
Sprii^field  Foundry  Co.,  34  Fed.  396,  Baltimore  etc.  Telegraph  Co.  v.  In- 
terstate Tel.  Co.,  64  Fed.  63,  8  U.  S.  App.  340,  De  Wolf  v.  Sprague  Mfg. 
Co.,  49  Conn.  298,  City  Bank  of  Macon  v.  Bartlett,  71  Ga.  806,  Powell  v. 
Spaulding,  3  G.  Greene,  462,  Abbott  v.  Johnson,  32  N.  H.  23,  26,  Warren 
V.  Warren,  66  Me.  368,  Dunn  v.  Cooper,  3  Md.  Ch.  49,  Torrent  v.  Hamilton, 
95  Mich.  161,  54  N.  W.  634,  Stalcup  v.  Gamer,  26  Mo.  73,  Clegg  v.  Varnell„ 
18  Tex.  303,  Washington  City  Sav.  Bank  v.  Thornton,  83  Va.  166,  2  S.  E. 
195,  and  Edwards  v.  Sartor,  1  S.  C.  270,  all  quoting  rule ;  United  States  v. 
American  BeU  Telephone  Co.,  128  U.  S.  352,  82  L.  Ed.  466,  9  Sup.  Ct.  91, 
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remarking  principle  is  largely  one  of  convenience,  where  parties  have  been 
brought  together  who  have  no  common  interest  in  the  litigation;  The  Min- 
ing Debris  Case,  8  Sawy.  636,  637,  638,  16  Fed.  32,  34,  sustaining  bill  where 
all  defendants  were  interested  in  principal  matter  in  controversy  and  law, 
facts,  evidence  and  relief  identical  as  to  each. 

Modified  in  opinion  in  Shaw  v.  Chase,  77  Mich.  447,  43  N.  W.  887,  dis- 
senting bill  multifarious  asking  for  an  accounting  by  one  defendant  of  trust 
fund  in  which  other  defendants  are  in  no  way  interested. 

Multif  ariousnefls  must  be  taken  advantage  of  by  demurrer,  ple%  or  answer. 
Approved  in  Emmons  v.  National  etc.  Assn.,  135  Fed.  692,  68  C.  C.  A. 
327,  applying  rule  to  bill  by  borrowing  stockholder  to  have  loan  contract 
canceled  for  fraud  and  usury;  Barber  v.  National  Carbon  Co.,  129  Fed. 
376,  64  C.  C.  A.  40,  applying  rule  in  suit  for  infringement  of  patent; 
Chisholm  v.  Johnson,  106  Fed.  210,  211,  liolding  complaint  in  infringement 
suit  was  not  multifarious  by  reason  of  joinder  of  patents;  Barney  v. 
Latham,  103  U.  S.  215,  26  L.  Ed.  518,  Converse  v.  Michigan  Dairy  Co.  i5 
Fed.  20,  Ranger  v.  Champion  Cotton  Press  Co.,  52  Fed.  613,  Filchett  v. 
Blows,  74  Fed.  50,  36  U.  S.  App.  597,  Thornton  v.  Houtze,  91  111.  220, 
Ashton  V.  Ashton,  35  Md.  504,  Crocker  v.  Dillon,  133  Mass.  102,  V^hte  v. 
Power  Co.,  19  N.  J.  Eq.  145,  all  following  rule;  Hefner  v.  Northwestern  Mut. 
Life  Ins.  Co.,  123  U.  S.  751,  81  L.  Ed.  311,  8  Sup.  Ct.  339,  multifariousness 
cannot  render  decree  void  and  open  it  to  collateral  attack;  Persch  v. 
Quigglc,  57  Pa.  St.  258,  it  is  too  late  to  object  at  the  hearing;  Wade  v. 
Pulsifer,  54  Vt.  71,  objection  must  be  taken  by  demurrer;  Holt  v.  Daniels, 
61  Vt.  93,  17  Atl.  787,  holding  by  analogy,  objection  to  jurisdiction  must 
be  taken  by  demurrer;  Whyte  v.  Gibbes,  20  How.  642,  it  is  too  late  to 
object  to  jurisdiction  after  mandate  has  gone  down;  St.  Lawrence  Co.  v. 
Holt,  51  W.  Va.  379,  41  S.  E.  362,  arguendo. 

Multifariousness  may  be  objected  to  by  the  court  sua  sponte  at  any  time. 

Approved  in  Knight  v.  Herriman,  37  App.  D.  C.  240,  and  Dunfce  v. 
Childs,  59  W.  Va.  236,  63  S.  E.  213,  both  refusing,  in  absence  of  demurrer, 
to  dismiss  bill  as  multifarious ;  Felder  v.  Davis,  17  Ala.  425,  Bean  v.  Bean, 
37  Ala.  20,  and  Tartar  v.  Gibbs,  24  Md.  337,  both  following  rule;  Wood- 
worth.  V.  Gibbs,  61  Iowa,  401,  16  N.  W.  288,  dismissing  certiorari  for 
improper  joinder  of  complainants;  Cleland  v.  Casgrain,  92  Mich.  149,  52 
N.  W.  462,  holding  that  fact  that  bill  asks  different  kinds  of  relief  against 
the  same  parties  will  not  make  it  multifarious. 

Distinguished  in  Herndon  v.  Chicago  etc.  Ry.  Co.,  218  U.  S.  155,  54  L.  Ed. 
976,  30  Sup.  Ct.  633,  holding  bill  not  multifarious. 

In  this  case  Supreme  Court  confirmed  decree  of  Circuit  Court  directing  trus- 
tee to  pay  money  and  issuing  execution  therefor. 

Cited  in  Tappan  v.  Ay  Is  worth,  13  R.  I.  585,  sustaining  execution  under 
decree  directing  repayment  of  money. 
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Agreement  as  to  pnrchMe  and  sale  of  lands  at  public  government  sale  held 
valid. 

Approved  in  Pereles  v.  Weil,  157  Fed.  424,  holding  indictment  for  con- 
spiracy to  defraud  United  States  insufficient  when  charging  defendants 
procured  patents  to  coal  lands  with  money  of  corporation,  and  conVeyed 
to  corporations,  but  not  charging  corporation  procui*ed  them  to  make 
entries  in  its  behalf. 

Disposition  of  partnership  realty  on  dissolution  of  firm  by  death  of 

partner.    Note,  Aim.  Oa«.  1912D,  1208. 
Validity  of  agreement  to  purchase  property  at  judicial  sale  for  joint 

benefit.    Note,  88  L.  B.  A.  (N.  8.)  724. 

Miscellaneous.  Cited  in  Woolsey  v.  Dodge,  6  McLean,  144,  Fed.  Gas. 
18,032,  and  Daniels  v.  Stevens,  19  Ohio,  244,  as  affirming  Piatt  v.  Oliver, 
3  McLean,  27,  Fed.  Cas.  11,116 ;  Worley  v.  Naylor,  6  Minn.  200,  Beale 
v.  Dale,  25  Mo.  309,  and  Rice  v.  Ragland,  10  Humph.  549,  erroneously. 
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Upon  second  appeal,  no  question  can  be  raised  as  to  Juxlsdiction  upon  former 
appeal. 

Approved  in  Lorimer  v.  Fairchild,  68  Kan.  342,  75  Pac.  128,  where  cause 
was  remanded  for  new  trial  and  record  in  Supreme  Court  presents  same 
question  presented  to  Court  of  Appeals,  Supreme  Court  will  re-examine 
case  where  former  decision  was  erroneous  and  in  conflict  with  other  opin- 
ion of  Supreme  Court  an<]  of  another  department  of  Court  of  Appeals; 
United  States  v.  Denver  etc.  R.  R.  Co.,  11  N.  M.  154,  66  Pac.  552,  applying 
rule  in  action  involving  right  of  railroad  to  cut  timber  on  public  lands 
along  line;  Whyte  v.  Gibbes,  20  How.  542,  16  L.  Ed.  1016,  and  Williams 
V.  Bruffy,  102  U.  S.  255,  26  L.  Ed.  137,  holding  that  after  hearing  on  merits 
in  Supreme  Court,  it  is  too  late  to  raise  question  as  to  jurisdiction  of 
State  appellate  court;  Gaines  v.  Rugg,  148  U.  S.  241,  37  L.  Ed.  436,  13 
Sup.  Ct.  616,  after  cause  remanded,  proceedings  cannot  be  had  by  Circuit 
Court,  which  will  amount  to  review  of  questions  affirmed  by  Supreme 
Court;  State  v.  Waupaca  County  Bank,  20  Wis.  643,  refusing  to  vacate 
judgment  of  appellate  court  for  want  of  jurisdiction  after  lapse  of  one 
year. 

Conclusiveness  of  prior  decisions  on  subsequent  appeals.    Note,  34 
L.  B.  A.  335,  342,  347. 

Tlie  fact  tbat  Judgment  is  alllrmed  by  a  divided  court  ean  make  no  dif- 
ference as  to  the  conclusiveness  of  tbe  afflrmanoe  upon  tbe  rights  of  the  parties. 
Cited  in  Kolb  v.  Swann,  68  Md.  521,  13  Atl.  380,  holding  judgment  by 
divided  court  as  effective  in  all  respects  as  a  unanimous  decision. 

Wben  judgment  of  lower  court  is  afflrmed  upon  appeal  it  becomes  conclusive. 
Approved  in  Omaha  Electric  Light  etc.  Co.  v.  Omaha,  216  Fed.  854, 
133  C.  C.  A.  52,  holding  practice  of  Federal  trial  «ourt  in  entertaining  bills 
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of  review  not  applicable  to  appeals;  State  v.  Farringtony  86  Neb.  657, 
126  N.  W.  93,  holding  on  going  down  of  mandate,  trial  court  had  no  dis- 
cretion but  to  enter  judgment  directed;  Dennison  v.  Goehring,  6  Pa.  St. 
405,  holding  bill  of  review  will  not  lie  in  court  below  after  afiirmance  by 
appellate  court;  Lowell  v.  Ball, ^8  Tex.  567,  holding  no  appeal -lies  from 
judgment  of  Circuit  Court  rendered  in  obedience  to  mandate  from  Supreme 
Court,  collecting  cases;  United  States  v.  Peralta,  27  Fed.  Cas.  497,  holding 
lower  court  must  execute  mandate  of  Supreme  Court  even  though  it  be 
discovered  that  neither  court  had  jurisdiction  over  the  cause;  French  v. 
Hay,  22  Wall.  246,  22  L.  Ed.  856,  decree  of  District  Court  upon  original 
bill  is  conclusive  where  affirmed  upon  appeal  to  Circuit  Court,  although 
amended  bill  be  afterward  filed  charging  liability  against  another  defend- 
ant ;  Miller  v.  Clark,  52  Fed.  903,  after  mandate  of  Supreme  Court  direct- 
ing execution  for  costs,  Circuit  Court  cannot  erase  cause  from  docket; 
dissenting  opinion  in  Aetna  Ins.  *Co.  v.  Boon,  95  U.  S.  143,  24  L.  Ed.  403, 
arguing  lower  court  may  not  file  special  finding  after  expiration  of  term 
at  which  judgment  was  entered. 

Distinguished  in  Kingsbury  v.  Buckner,  134  U.  S.  675,  38  L.  Ed.  1057, 
10  Sup.  Ct.  646,  holding  decree  subject  to  attack  for  fraud  even  after 
affirmance  by  appellate  court;  Kenney  v.  Greer,  13  111.  444,  54  Am.  Dec 
442,*  judgment  of  court  having  no  jurisdiction  is  void;  State  v.  Circuit 
Court,  71  Wis.  609,  38  N.  W.  198,  holding  lower  court  may  grant  new 
trial  within  time  allowed  by  law,  notwithstanding,  in  the  meantime,  judg- 
ment has  been  affirmed  upon  appeal  therefrom. 

Want  of  Jurisdiction  is  matter  of  ahatement. 

Cited  in  Williams  v.  Bruffy,  102  U.  S.  255,  26  L.  Ed.  187,  holding  that 
after  hearing  on  merits  in  Supreme  Court  it  is  too  late  to  raise  question 
as  to  jurisdiction  of  State  appellate  court ;  Holmes  v.  Railroad  Co.,  7  Sawy. 
392,  9  Fed.  238,  holding  finding  of  trial  eourt  upon  jurisdictional  fact 
conclusive;  Brown  v.  Noyes,  2  Wood.  &  M.  81,  Fed.  Cas.  2023,  following 
rule. 

Upon  second  appeal,  there  is  nothing  before  court  but  proceedings  tahae- 
quent  to  mandate  on  first  appeaL 

Approved  in  Illinois  ex  rel.  Hunt  v.  Illinois  C.  B.  R.  Co.,  184  U.  S.  92, 
46  L.  Ed.  447,  22  Sup.  Ct.  305,  and  Zeckendorf  v.  Steinfeld,  15  Ariz.  338, 
138  Pac.  1045,  both  following  rule;  Haley  v.  Kilpatrick,  104  Fed.  648, 
following  rule  notwithstanding  contrary  decision  in  meantime  of  same 
question  by  State  court;  Mathews  v.  Columbia  Nat.  Bank,  100  Fed.  397, 
following  rule  where  contract  had  been  construed  on  first  appeal  and 
court  had  decided  that  one  of  parties  was  estopped  to  deny  his  liability 
thereunder ;  Tyler  v.  Magwire,  17  Wall.  283,  21  L.  Ed.  583,  second  appeals 
do  not  authorize  an  inquiry  into  the  merits  of  the  previous  decree. 

Distinguished  in  Keenan  v.  Strange,  12  Ala.  294,  holding  that  after 
reversal,  lower  court  may  set  aside  default  and  permit  defense  by  answer. 
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Wlien  Supreme  Court,  stands  equally  dlTlded  upon  writ  of  error  or  appeal 
Judgment  of  court  below  stands  affirmed. 

Approved  in  Charlottesville  etc.  Ry.  Co.  v.  Rubin/  107  Va.  752,  60  S.  E. 
101,  following  rule;  Styles  v.  State,  28  Qa.  391,  holding  when  Supreme 
Court  decided  it  was  not  error  for  circuit  judge  to  enter  judgment  of 
affirmance;  Durham  v.  Richmond  etc.  R.  R.  Co.,  113  N.  C.  241,  18  S.  E. 
208,  f oUowing^^rule. 

There  is  no  process  provided  by  which  the  Supreme  Court  can  reverse  its 
own  judgments. 

Approved  in  Messinger  v.  Anderson,  171  Fed.  798,  96  C.  C.  A.  445, 
holding  Circuit  Court  of  Appeals  having  construed  will,  on  appeal  could 
not  on  writ  of  error  change  decision  to  accord  with  construction  placed 
on  same  will  by  Supreme  Court  of  State;  Carr  v.  Quigley,  2  Cal.  Unrep. 
825,  16  Pac.  10,  holding  decision  on  appeal  that  patent  was  void  became 
law  of  case  on  subsequent  appeal;  Great  Western  Tel.  Co.  v.  Burnham, 
162  U.  S.  344,  40  L.  Ed.  993,  16  Sup.  Ct.  852,  Downer  v.  Cross,  2  Wis.  381, 
Reed  v.  Jones,  15  Wis.  43,  Akerly  v.  Vilas,  24  Wis.  174,  1  Am.  Rep.  173, 
Thattcher  v.  Gottlieb,  69  Fed.  873,  19  U.  S.  App.  469,  Dewey  v.  Gray, 
2  Cal.  377,  Renick  v.  Ludington,  20  W.  Va.  537,  540,  Parker  v.  Pomeroy, 
2  Wis.  122,  Clary  v.  Hoagland,  6  Cal.  688,  Davidson  v.  Dallas,  15  Cal. 
82,  83,  Richardson  v.  Carbon  Hill  Coal  Co.,  18  Wash.  375,  51  Pac.  1046 
(dissenting  opinion),  Lesse  v.  Clark,  20  Cal.  417,  Jaffe  v.  Skae,  48  Cal. 
543,  Hickox  v.  Chicago  etc.  Ry.  Co.,  94  Mich.  238,  53  N.  W.  1105,  Port- 
land Trust  Co.  V.  Coulter,  23  Or.  135,  31  Pac.  281,  Sharon  v.  Sharon,  79 
Cal.  690,  22  Pac.  43,  Palmer  v.  Utah  etc.  Ry.  Co.,  2  Idaho,  352,  16  Pac. 
553,  Hollowbush  v.  McConnel,  12  111.  204,  and  Cook  v.  Norton,  61  111.  287, 
all  holding  matters  determined  on  previous  appeal  will  not  be  considered 
on  subsequent  appeal;  Dodge  v.  Gaylord,  53  Ind.  369,  Adams  County  v. 
Burlington  etc.  R.  R.  Co.,  55  Iowa,  98,  2  N.  W.  1058,  Headley  v.  Challiss,  15 
Kan.  606,  Davenport  v.  Kleinschmidt,  8  Mont.  480,  20  Pac.  826,  and  Silva 
V.  Pickard,  14  Utah,  249,  261,  47  Pac.  145,  146,  all  holding  similarly; 
Wilkes  V.  Davies,  8  Wash.  118,  23  L.  R.  A.  105,  35  Pac.  613,  extending 
rule  to  subsequent  suit  between  same  parties;  Noonan  v.  Bradley,  12  Wall. 
129,  20  L.  Ed.  281,  and  Peck  v.  Sanderson,  18  How.  42,  15  L.  £d.  262, 
both  holding  Supreme  Court  cannot  grant  a  rehearing  of  a  cause  which 
has  been  transferred  to  the  court  below;  The  Lizzie  Weston,  Blatchf. 
Pr.  265,  Fed.  Cas.  8425,  and  The  Major  Barbour,  Blatchf.  Py.  315,  Fed. 
Cas.  8984,  both  holding  by  analogy  Prize  Court  may  not  open  its  decree 
after  expiration  of  term;  United  States  v.  Brig  Glamorgan,  2  Curt.  239, 
Fed.  Cas.  15,214,  The  Illinois,  1  Brown,  22,  Fed.  Cas.  7003,  holding  similarly 
as  to  admiralty  court;  Cook  v.  Wood,  24  111.  298,  appellate  court  of  last 
resort  has  no  power  to  rehear  a  cause; -Winchester  v.  Winchester,  121 
Mass.  130,  reviewing  practice  of  various  courts  as  to  rehearings;  Milam 
Co.  V.  Robertson,  47  Tex,  238,  aligning  in  opposition  to  majority  that 
Supreme  Court  may  not  review  its  own  judgments;  dissenting  opinion  in 
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Legal  Tender  Cases,  12  Wall.  603,  20  L.  Ed.  329,  remarking  controversies 
determined  by  the  Supreme  Court  are  finally  and  conclusively  settled; 
Bank  of  United  States  v.  Moss,  6  How.  38,  12  L.  Ed.  334,  Circuit  Court 
may  not  vacate  its  judgment  after  expiration  of  term  for  want  of  juris- 
diction; McGregor  v.  Gardiner,  16  Iowa,  546,  550,  holding  Supreme  Court 
has  no  jurisdiction  of  original  proceeding  in^  nature  of  bill  of  review. 

Distinguished  in  City  of  Hastings  v.  Foxworthy,  46  Neb.*'686,  687,  690, 
694,  34  L.  B.  A.  341,  342,  346,  348,  63  N.  W.  958,  959,  960,  961,  holding 
where  cause  is  reversed  generally  and  new  trial  ordered,  matters  decided 
upon  first  appeal  may  be  considered  on  second ;  Meyers  v.  Dittmar,  47  Tex. 
375,  holding  rule  i^s  to  law  of  the  case  not  adopted  in  Texas;  Longworth 
V.  Sturges,  4  Ohio  St.  713,  holding  under  Ohio  statute,  Supreme  Court 
has  jurisdiction  to  review  causes  decided  by  itself. 

Modified  in  Kingsbury  v.  Buckner,  70  111.  517,  holding  decision  of  appel- 
late court  on  former  appeal  only  res  adjudicata  as  to  matters  actually 
decided. 

Power  of  appellate  court  after  remittitur.    Note,  21  Am.  Dec.  119. 
Stare  decisis.    Note,  27  Am.  Dec.  634. 

Where  appeal  is  entertained  on  interlocutory  decree  and  argued  on  merits, 
though  court  has  no  Jurisdiction,  Judgment  thereon  cannot  be  reversed  on  anneal 
from  final  decree. 

Approved  in  Jennings  v.  Mundeii,  46  Tex.  Civ.  522,  102  S.  W.  946, 
holding  judgment  of  County  Court  on  appeal  from  interlocutory  judg- 
ment of  justice  of  peace  was  irregular  but  not  void;  Grant  Cent.  Min. 
Co.  V.  Mammoth  Min.  Co.,  36  Utah,  375,  Aim.  Gas.  1912A,  254,  104  Pac. 
576,  holding  Supreme  Court  in  assuming  jurisdiction  on  appeal  necessarily 
decided  judgment  was  appealable,  and  question  could  not  be  raised  on 
subsequent  appeal. 

Miscellaneous.  Cited  in  First  Nat.  Bank  v.  Lewis,  13  Utah,  509,  45 
Pac.  891,  upon  proposition  that  court  of  last  resort  is  exclusive  judge 
of  its  own  jurisdiction. 

3  How.  426-441,  11  L.  Ed.  664,  NUGENT  V.  BOYD. 

liens  and  mortgages  which  are  valid  by  the  State  law  most  be  protected 
by  United  States  court  sitting  in  bankruptcy. 

Cited  in  Wilson  v.  Turpin,  5  Gill,  59,  holding  holder  of  vendor's  lien 
upon  property  sold  by  bankruptcy  court  has  remedy  in  that  court;  Clifton 
v.*Foster,  103  Mass.  235,  4  Am.  Rep.  541,  holding  mechanic's  lien  not  dis- 
solved by  bankruptcy  proceedings;  Perkins  v.  Gibson,  51  Miss.  703,  24 
Am.  Bep.  646,  holding  assignee  in  bankruptcy  takes  property  subject  to 
all  liens;  Baum  v.  Stern,  1  S.  C.  419,  holding  similarly. 

Under  bankruptcy  act  of  1841,  District  Court  Is  vested  with  Juzladiction 
over  mortgaged  property  belonging  to  the  bankrupt. 
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Approved  in  In  re  Keet,  128  Fed.  651,  holding  bankruptcy  court  may 
order  sale  of  bankrupt's  property  free  from  liens  thereon;  National  Bank 
of  the  Republic  v.  Hobbs,  118  Fed.  628,  holding  jurisdiction  of  Federal 
eqnity  court  to  proceed  to  final  judgment  in  suit  by  judgment  creditors 
to  set  aside  fraudulent  conveyance  is  not  affected  by  voluntary  bankruptcy ; 
Southern  Loan  etc.  Trust  Go.  v.  Benbow,  96  Fed.  522,  527,  528,  enjoining 
sale  nnder  State  court  decree  procured  by  fraud  though  bankrupt  has 
been  discharged;  Ray  v.  Norseworthy,  23  Wall.  134,  23  L.  Ed.  118,  hold- 
ing similar  rule  under  act  of  1867;  Voorhies  v.  Frisbie,  25  Mich.  478,  12 
Am.  Rep.  293,  holding  jurisdiction  exclusive  under  act  of  1867;  Foster 
V.  Ames,  1  Low.  317,  Fed.  Gas.  4965,  2  N.  B.  R.  148,  and  Houston  v.  Gity 
Bank,  6  How.  506,  12  L.  Ed.  534  (reversing  Gity  Bank  v.  Houston,  2  La. 
Ann.  123),  under  act  of  1841,  court  has  power  to  order  sale  of  mortgaged 
property  free  of  encumbrance;  and  In  re  Pettelkow,  92  Fed.  903,  is  to 
same  effect;  Markson  v.  Haney,  47  Ind.  36,  remarking  jurisdiction  of 
Federal  court  is  plenary;  dissenting  opinion  in  Gity  Bank  v.  Houston,  2 
La.  Ann.  127,  arguing  similarly;  Ghemung  Ganal  Bank  v.  Judson,  8  N.  Y. 
265,  discussing  generally  bankruptcy  jurisdiction  of  District  Gourt. 

Distinguished  in  In  re  Zehner,  193  Fed.  789,  holding  under  act  of  1898, 
trustee  not  required  to  administer  mortgaged  property  of  bankrupt. 

Limited  in  Gity  Bank  v.  Houston,  2  La.  Ann.  123, 124,  holding  bankruptcy 
court  may  not  sell  mortgaged  property  free  of  encumbrance  where  mort- 
gagee is  not  a  party  to  proceedings. 

Wliere  mortgage  creditor  of  bankrupt  elects  to  foreclose  in  State  court, 
Federal  court  is  not  called  upon  to  Interpose,  except  where  Injustiee  may  be  done 
to  other  creditors  or  the  mortgage  itself  be  contested. 

Approved  in  Kimberling  v.  Hartly,  1  McGrary,  141,  1  Fed.  575,  holding 
judgment  creditor  seeking  to  enforce  lien  upon  lands  fraudulently  conveyed 
by  bankrupt  may  seek  his  remedy. in  State  court;  Augustine  v.  McFar- 
land,  2  Fed.  Gas.  214,  13  N.  B.  R.  13,  bankruptcy  court  may  ratify  unau- 
thorized foreclosure  where  assignee  has  appeared  in  State  court  and  had 
his  rights  adjudicated;  In  re  Bowie,  1  Bank.  Reg.  (186)  628,  3  Fed.  Gas. 
1069,  refusing  to  interfere  with  foreclosure  suit  in  State  court,  where  it 
was  not  necessary  to  protect  creditor's  rights;  Russell  v.  Gheatham,  8 
Smedes  &  M.  708,  holding  execution  lien  not  dissolved  by  bankruptcy; 
In  re  Davis,  1  Sawy.  262,  265,  Fed.  Gas.  3620,  4  N.  B.  R.  718,  8  N.  B.  R. 
170,  holding  mortgage  creditors  may  foreclose  in  State  court;  In  re 
^  Hnfnagel,  12  Fed.  Gas.  821,  12  N.  B.  R.  557,  holding  bankruptcy  court 
may  confirm  execution  sale  by  State  court  after  bankruptcy,  where  prop- 
<'rty  sold  brought  full  value;  Reed  v.  Bullington,  49  Miss.  226,  holding 
State  court  may  enforce  attachment  lien  after  discharge  in  bankruptcy; 
Oalbraith  v.  Fisher,  22  Pa.  St.  413,  holding  title  under  execution  sale  by 
State  court  superior  to  title  by  unauthorized  assignee's  sale;  McGance  v. 
Taylor,  10  Gratt.  584,  holding  lien  of  judgment  may  be  enforced  in  State 
<20ttrt,  notwithstanding  discharge  in  bankruptcy. 
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Disapproved  in  Phelps  v.  Sellick,  19  Fed.  Cas.  464,  8  N.  B.  R.  390, 
holding  foreclosure  proceedings  had  after  stay  ordered,  void. 

Distinguished  in  Frazier  v.  Southern  Loan  etc.  Co.,  99  Fed.  715,  holding 
fact  that  State  court  receiver  had  not  taken  actual  possession  of  property 
does  not  justify  bankruptcy  court's  ordering  bankrupt  to  turn  over  prop- 
erty to  trustee. 

Where  creditor  in  bankruptcy  questions  validity  of  mortgage  held  by 
another  creditor,  bankruptcy  court  has  Jurisdiction  to  try  question  of  validity. 
Approved  in  In  re  Union  Trust  Co.,  122  Fed.  940,  holding  bankruptcy 
court  may  order  sale  of  property  free  from  encumbrances  though  amount 
of  mortgage  makes  it  doubtful  whether  equity  of  redemption  is  of  value; 
Perry  v.  Chandler,  2  Cush.  241,  holding  District  Court  has  power  to  set 
aside  mortgage,  order  the  sale  of  mortgaged  property,  and  distribute  pro- 
ceeds among  creditors  of  bankrupt;  Southern  Loan  etc.  Trust  Co.  v.  Ben- 
bow,  96  Fed.  525,  arguendo. 

Miscellaneous.  Cited  in  Carson  v.  Doe,  6  Smedes^  M.  (Miss.)  113,  hold- 
ing where  defendant  in  ejectment  claims  under  sheriff's  deeds,  certified 
copy  of  judgment  and  of  venditioni  exponas  are  only  parts  of  record  neces- 
sary; Claiiin  v.  Houseman,  93  U.  S.  135,  23  L.  Ed.  838,  holding  assignee 
may  sue  in  State  court ;  Kidder  v.  Horrobin,  72  N.  Y.  165,  holding  similarly. 

S  How.  441-463,  11  L.  Ed.  671,  OABBOLL  ▼.  SAPFO^. 

Courts  of  XJnited  States  adopt  aa  a  rule  of  decision  the  estalilisliad  con- 
Btructlon  of  local  laws. 

_  Cited  in  Burgess  v.  Seligmann,  107  U.  S.  34,  87  L.  Ed.  365,  2  Sup.  Ct. 
22,  applying  rule  as  to  stockholder's  liability;  Smith  v.  Power,  23  Tex.  33, 
decisions  of  State  Supreme  Court  upon  questions  of  title  become  rules  of 
property  which  are  followed  by  Federal  courts. 

Distinguished  in  Levi  v.  Thompson,  4  How.  19,  11  L.  Ed.  857,  refusing  to 
consider  decision  of  State  court  not  of  last  resort  as  precedent. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be  fol- 
lowed in  actions  originating  in,  or  removed  to,  Federal  courts.  Note, 
40  L.  B.  A.  (N.  S.)  446. 

It  is  immaterial  whether  judicial  construction  of  local  law  has  been  estab- 
lished by  long  usage  or  by  Judicial  decision.    Federal  courts  will  follow  it. 

Cited  in  Lane  v.  Vick,  3  How.  482,  11  L.  Ed.  690,  holding  Supreme  Court 
will  follow  a  single  decision  of  State  court  where  it  settles  a  rule  of 
property. 

Where  land  has  been  previously  sold  or  reserved  by  XJnited  States,  sahoe- 

quent  patent  or  certificate  of  purchase  issued  through  mistake  may  be  recalled. 

Approved  in  Forman  v.  Healey,  19  N.  D.  123,  121  N.  W.  1125,  holding 

commissioner  of  general  land  office  had  power  to  c^cel  entry;  Pengra  v. 
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Maii2,  12  Sawy.  239,  29  Fed.  835,  United  States  may  cancel  erroneous  list- 
ing of  lands  as  swamp-lands;  Le  Beau  v.  Armitage,  56  Mo.  194,  holding 
rule  subsists  as  to  subsequent  patent  of  previously  confirmed  grant ;  Weeks 
V.  Milwaukee  etc.  Ry.  Co.,  78  Wis.  519^^47  N.  W.  742,  holding  right  of  real 
owner  cannot  be  defeated  by  erroneous  issuance  of  patent. 

Where  ofllcers  of  goremment  have  sold  tract  of  land  and  received  pur- 
chase money,  they  cannot  sell  it  again  and  convey  a  good  title. 

Approved  in  McMichael  v.  Murphy,  12  Okl.  161,  70  Pac.  191,  one  mak- 
ing settlement  on  tract  while  it  is  covered  by  homestead  entry  of  another 
is  mere  trespasser;  Moody  v.  Arthur,  16  Kan.  428,  quieting  title  of  prior 
purchaser  and  against  subsequent  patentee;  Laforest  v.  Downing,  16  La. 
Ann.  302,  refusing  to  sustain  patent  against  prior  pre-emption  purchase; 
Horsky  v.  Moran,  21  Mont.  360,  361,  53  Pac.  1069,  arguendo. 

Distinguished  in  Murray  v.  Polglase,  23  Mont.  419,  59  Pac.  443,  holding 
where  receiver's  certificate  showing  that  entr3mian  of  mining  claim  is  en- 
titled to  patent  is  annulled  for  fraud,  and  entryman  has  failed  to  do  assess- 
ment work,  claim  is  subject  to  relocation. 

Taxation  of  public  lands  which  bave  been  sold,  but  not  patented,  is  not 
''an  interference  with  the  primary  disposition  of  the  soil  by  Congress,"  within 
purview  of  the  Ordinance  of  1787. 

Approved  in  Christianson  v.  King  County,  239  U.  S.  364,  80  L.  Ed.  332, 
36  Sup.  Ct.  118,  holding  similar  provision  in  Organic  Act  of  Washington 
did  not  prevent  territory  from  legislating  in  regard  to  escheat  on  failure  of 
heirs;  Crane  v.  Reeder,  21  Mich.  74,  4  Am.  Eep.  444,  discussing  tenures 
under  Ordinance  of  1787. 

Exemption  from  taxation  or  assessment  of  lands  owned  by  governmen- 
tal bodies  or  in.  which  they  have  an  interest.  Note,  132  Am.  St.  Rep. 
338. 

Liability  of  State  taxation  of  United  States  property  granted  or  sold 
by  government  but  to  which  government  still  holds  legal  title.  Note, 
11  Ann.  Gas.  392. 

I«ands  of  United  States,  which  have  been  sold  and  paid  for,  are  subject  to 
taxation  by  State,  notwithstanding  nonissuance  of  patent. 

Approved  in  United  States  v.  Southern  Oregon  Co.,  196  Fed.  426,  and 
Doran  v.  Kennedy,  122  Minn.  6,  141  N.  W.  852,  both  following  rule ;  Both- 
well  V.  Bingham  County,  237  U.  S.  647,  59  L.  Ed.  1160, '36  Sup.  Ct.  702,   ' 
holding  where  beneficial  interest  in  land  had  passed  to  entryman  under 
Carey  Act,  it  was  subject  to  taxation,  though  legal  title  had  not  passed; 
United  States  v.  Detroit  Timber  etc.  Co.,  200  U.  S.  338,  60  L.  Ed.  506,  26 
Sup.  Ct.  282,  bona  fide  purchaser  of  standing  timber  from  holder  of  re- 
ceiver's final  receipts  cannot,  on  avoidance  of  patents,  for  fraud  of  entry- 
man,  be  required  to  account  for  timber  cut;  Clark  v.  Herington,  186  U.  S. 
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210,  46  L.  Ed.  IISI,  22  Sup.  Ct.  874,  holding  that  as  no  title  to  indemnity 
lands  passes  nntil  approved  selection  made,  nntil  thai  time  Congress  can 
-deal  with  indemnity  lands  as  it  sees  fit;  Steams  v.  Minnesota  ex  rel.  Marr, 
179  U.  S.  251,  45  L.  Ed.  177,  21  Sop.  Ct.  83,  holding  Congress  may  grant 
lands  on  condition  that  State  cannot  tax  them  nntil  conditions  of  grant  are 
accomplished;  Clearwater  Timber  Co.  v.  Shoshone  County,  155  Fed.  623, 
holding  forest  reserve  lieu  lands  not  subject  to  State  taxation  till  selection 
approved  by  commissioner;  Indian  Cove  Irr.  Dist.  v.  Prideaux,  25  Idaho, 
125,  136  Pac.  621,  holding  land  covered  by  final  certificate  subject  to  irri- 
gation district  law;  Herrick  v.  Sargent,  140  Iowa,  601,  132  Am.  St.  Rep. 
281,  117  N.  W.  755,  and  Jopling  v.  Chachere,  107  La.  529,  32  South.  246, 
holding  confirmation  by  old  board  of  commissioners  for  western  district  of 
New  Orleans  under  congressional  act  of  1807,  of  claim  based  on  occupancy 
and  settlement,  followed  by  congressional  confirmation,  op>erated  as  grant, 
and  land  was  subject  to  State  taxation  from  date  of  confirmation;  Wilcox 
V.  Phillips,  199  Mo.  301,  97  S.  W.  889,  both  applying  rule  to  land  held 
under  military  bond  warrant;  Bowls  v.  Oklahoma  City,  24  Okl.  587,  24 
1j.  R.  a.  (N.  S.)  1299,  104  Pao.  905,  holding  vendee  in  possession  under 
•executory  contract  of  sale  was  real  owner  for  purpose  of  taxation;  Me- 
Michael  v.  Murphy,  12  Okl.  160,  70  Pac.  191,  one  making  settlement  on 
tract  while  it  is  covered  by  homestead  entry  of  another  is  mere  trespasser; 
Flanagan  v.  Forsythe,  6  Okl.  236,  50  Pac.  155,  exemption  from  liability  for 
debts  of  lands  entered  as  homesteads  does  not  apply  after  final  proof  made 
and  final  or  patent  certificate  issued;  Flood  v.  Vimig,  79  Wash.  419,  140 
Pac.  334,  holding  entryman  acquired  beneficial  interest  in  land  under  com- 
muted homestead  entries  when  purchase  price  was  received,  subject  to  taxa- 
tion by  State,  and  subsequent  rejection  of  proofs  pending  determination  of 
•General  Land  Ofiice  did  not  suspend  State's  right;  Haumesser  v.  Chehalis 
€ounty,  76  Wash.  572,  136  Pac.  1142,  holding  filing  o'f  adverse  proceedings 
after  issuance  of  final  certificate  did  not  suspend  right  to  tax;  Witherspoon 
v.  Duncan,  4  Wall.  219,  18  L.  Ed.  348  (affirming  21  Ark.  246),  and  holding 
right  of  taxation  extends  to  donation  entries  as  well  as  cash;  Coleman  v. 
Peshtigo  Lumber  Co.,  30  Fed.  318,  Smith  v.  HoUis,  46  Ark.  24,  Mundee  v. 
Freeman,  23  Fla.  536,  3  South.  157,  Ross  v.  Supervisors,  12  Wis.  38,  Lord 
V.  Milwaukee  etc.  R.  R.  Co.,  17  Wis.  573,  15  Fed.  Cas.  890,  and  Danford  v. 
McCook  Co.,  11  S.  D.  268,  76  N.  W.  943,  all  following  rule;  State  v.  Winona 
etc.  R.  ^..  Co.,  21  Minn.  480,  Winona  Land  Co.  v.  Minnesota,  159  U.  S.  530, 
40  L.  Ed.  249,  16*  Sup.  Ct.  85,  holding  lands  exempted  from  taxation  until 
sold  become  subject  to  taxation  as  soon  as  complete  equitable  title  is  trans- 
ferred ;  Wisconsin  Central  R.  R.  Co.  v.  Price  Co.,  64  Wis.  594,  26  N.  W.  99, 
Cass  Co.  V.  Morrison,  28  Minn.  260,  9  N.  W.  763,  Wisconsin  Cent.  R.  R. 
Co.  V.  Taylor  Co.,  52  Wis.  56,  8  N.  W.  836,  and  Kansas  Pac.  Ry.  Co.  v. 
€ulp,  9  Kan.  47,  where  lands  are  granted  by  United  States  on  condition 
they  become  taxable  upon  performance  of  condition  and  before  patent; 
Polk  Co.  V.  Hunter,  42  Minn.  313,  44  N.  W.  201,  holding  lands  pre-empted 
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Bnd  paid  for  taxable,  although  certifieate  suspended  for  further  proof; 
State  V.  Central  Pacific  R.  R.  Co.,  21  Nev.  267,  30  Pac.  688,  possessory 
interest  of  railroad  in  surveyed  but  unpatentable  lands  is  taxable ;  Mc Will- 
iams V.  Withington,  7  Sawy.  206,  7  Fed.  327,  holding  by  analogy  interest 
of  purchaser  from  State  may  be  sold  under  execution;  Shiver  v.  United 
States,  159  U.  S.  499,  40  L.  Ed.  233,  16  Sup.  Ct.  57,  whether  lands  entered 
under  homestead  act  subject  to  State  taxation  discussed  but  not  decided; 
Puget  Sound  Agricultural  Co.  v.  Pierce  Co.,  1  Wash.  Ter.  167,  170,  lands 
granted  by  United  States  and  surveyed  but  unpatented  may  be  taxed  by 
territory;  Hamilton  v.  Avery,  20  Tex.  635,  discussing  effect  of  local  con- 
firmation act ;  Caldwell  v.  Bush,  6  Wyo.  342,  45  Pac.  490,  and  Cloquet  Lum- 
ber Co.  V.  Burns,  207  Fed.  45, 124  C.  C.  A.  600,  both  arguendo. 

Distinguished  in  Murray  v.  Polglase,  23  Mont.  418,  59  Pac.  443,  holding 
where  receiver's  certificate  showing  that  entryman  of  mining  claim  is  en- 
titled to  patent  is  annulled  and  entrymaii  has  failed  to  do  assessment  work, 
claim  is  subject  to  relocation ;  Van  Brocklin  v.  Tennessee,  117  U.  S.  169,  29 
L.  £d.  851,  6  S«rp.  Ct.  680,  holding  lands  purchased  by  United  States  at 
tax  sale  not  subject  to  taxation  by  State;  Wisconsin  Cent.  R.  R.  Co.  v. 
Price  Co.,  133  U.  S.  505,  33  L.  Ed.  693,  10  Sup.  Ct.  345,  holding  granted 
lands  not  subject  to  taxation  by  State,  where  an  official  act  remains  to  be 
done  on  part  of  United  States  before  they  are  distinctly  defined;  Hussman 
V.  Durham,  165  U.  S.  147,  41  L.  Ed.  665, 17  Sup.  Ct.  254,  where  in  fact  equi- 
table title  has  not  passed  out  of  United  States  State  may  not  tax;  Pitts  v. 
Clay,  27  Fed.  636,  where  United  States  withheld  patent  on  ground  of 
fraudulent  assignment  and  only  issued  it  on  production  of  new  assignment, 
tax  deeds  given  by  State  in  interim  are  void ;  People  v.  Shearer,  30  Cal.  648, 
pre-empted  lands  not  taxable  by  State  until  purchase  money  paid  United 
States;  Duncan  v.  Newcomer,  9  S.  D.  378,  69  N.  W.  581,  where  application 
was  suspended  and  new  proof  required,  right  to  tax  does  not  accrue  until 
new  proof  was  made. 

Doctrine  of  relation.    Note,  15  Am.  Dec.  254. 

Property  granted  with  reservation  of  title  or  lien  in  favor  of  public  as 
subject  of  taxation.    Note,  35  L.  B.  A.  (N.  S.)  671. 

Certlilcates  of  purchase  of  public  lands  protect  rights  of  purchaser  as  fully 
as  patents  themselves. 

Approved  in  Le  Marchal  v.  Tegarden,  175  Fed.  685,  99  C.  C.  A.  236,  hold- 
ing receipt  of  certificate  of  purchase  gave  constructive  knowledge  of  con- 
tents; Hoyt  V.  Weyerhaeuser,  161  Fed.  329,  88  C.  C.  A.  404,  holding  claim 
of  holder  of  certificate  superior  to  that  of  railroad  claiming  as  unapproved 
lieu  land  selection  prior  to  entry;  Cosmos  Exp.  Co.  v.  Gray  Eagle  Oil  Co., 
112  Fed.  11,  holding  under  forest  reservation  act  of  June  4,  1897,  land  was 
not  open  to  settlement  as  lieu  land  where  at  time  of  application  it  was  in 
actual  occupancy  of  oil  explorers;  James  v.  Germania  Iron  Co.,  107  Fed. 

III--6S 
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603,  holding  tiiat  where  Secretory  of  Interior  decides  that  prior  entiy 
was  void  and  though  subsequent  valid  entry  is  made  land  office  issues 
patent  to  first  entryman,  latter  holds  title  under  patent  in  trust  for  subse- 
quent entryman;  Gulf  C.  etc.  Ry.  Co.  v.  Clark,  101  Fed.  679,  holding  re- 
ceiver's certificate  issued  under  Rev.  Stats.,  §  2290,  to  homesteader  in  pos- 
session, constitutes  sufficient  title  to  support  action  for  damages  to  land 
by  stranger;  Birmingham  Coal  etc.  Co.  v.  Doe,  181  Ala.  626,  62  South.  27, 
holding  certificate  was  evidence  sufficient  to  sustain  or  defeat  ejectment; 
Alta  M.  &  S.  Co.  V.  Benson  etc.  Co.,  2  Ariz.  371,  16  Pac.  569,  holding  after 
entry  of  mining  claim  for  patent  and  issuance  of  certificate  of  purchase, 
land  covered  thereby  is  private  property,  and  after  issuance  of  such  certifi- 
cate annual  assessment  work  is  unnecessary;  Batterton  v.  Douglas  Mining 
Co.,  20  Idaho,  765,  38  L.  B.  A.  (N.  S.)  1121,  120  Pac.  829,  holding  tres- 
passer on  mineral  land  held  by  claimant  under  final  certificate  could  initiate 
no  rights  dependent  on  rightful  entry;  Hargrave  v.  Mouton,  109  La.  536, 
33  South.  591,  holding  judgment  in  petitory  action  in  favor  of  holder  from 
State  under  certificate  of ,  purchase  against  one  claiming  sunder  certificate 
of  entry  from  general  government  is  sufficient  basis  for  prescription  of  ten 
years;  Choctaw  etc.  R.  Co.  v.  Drew,  37  Old.  408,  44  L.  E.  A.  (N.'  S.)  38, 130 
Pac.  1154,  holding  holder  of  certificate  could  sue  for  trespass;  Mc Williams 
Inv.  Co.  V.  Ldvingston,  22  Okl.  888,  98  Pac.  916,  upholding  deed  by  Creek 
citizen  to  portion  of  allotment  executed  prior  to  date  on  which  deed  was 
executed  and  delivered  to  such  allottee;  Godfrey  v.  Iowa  Land  etc.  Co.^ 
21  Okl.  300,  302,  96  Pac.  794,  796,  holding  citizen  of  Seminole  Nation  could, 
execute  before  receiving  patent,  deed  of  conveyance  to  land  allotted  to  him 
by  certificate  of  allotment;  De  Graffenreid  v.  Iowa  Land  etc.  Co.,  20  Okl. 
700,  95  Pac.  629,  holding  certificate  of  allotment  issued  to  citizen  of  Creek 
Nation  gave  equitable  interest  in  fee  which  descended  to  heirs;  Enid  & 
Anadarko  Ry.  Co.  v.  Kephart,  19  Okl.  12,  91  Pac.  1053,  holding  valid  home- 
stead entry  precluded  it  from  subsequent  appropriation  for  railroad  right 
of  way;  Gourley  v.  Countryman,  18  Okl.  232,  90  Pac.  431,  holding  certifi- 
cate did  not  convey  fee-simple  title  and  holder  could  enter  public  lands  in 
Oklahoma  under  section  20,  act  of  May  2,  1890 ;  Budd  v.  Gallier,  50  Or.  46, 
47,  89  Pac.  639,  840,  holding  interest  under  certificate  subject  to  lien  of 
judgment  docketed  against  holder ;  Morse  v.  Pickler,  28  S.  D.  616, 134  N.  W. 
810,  holding  entryman  was  equitable  owner  on  receipt  of  certificate;  Bash 
V.  Cascade  Min.  Co.,  29  Wash.  53,  69  Pac.  403,  holding  where  vendor  of 
mining  claim  has  obtained  certificate  of  purchase  from  government  and 
tenders  deed  under  contract  of  purchase,  vendee  cannot  rescind  merely 
because  of  nonreceipt  of  patent;  Cornelius  v.  Kessel,  128  U.  S.  460,  82 
L.  Ed.  483,  9  Sup.  Ct.  123  (affirming  58  Wis.  241,  16  N.  W.  560),  holding 
holder  of  prior  certificate  of  purchase  can  compel  subsequent  patentee  to 
transfer  title  to  him;  Hastings  etc.  R.  R.  Co.  v.  Whitney,  132  U.  S.  361, 
33  L.  Ed.  365,  10  Sup.  Ct.  114,  holding  valid  homestead  entry  while  sub- 
sisting precludes  grant  of  land  to  third  person ;  Benson  etc.  Smelting  Co.  v. 
Alta  Min.  etc.  Co.^  145  U.  S.  432,  36  L.  Ed.  764,  12  Sup.  Ct.  879,  holding  by 
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analogy  purchaser  of  mine  from  government  entitled  to  patent  without  fur- 
ther assessment  work;  Whitney  ▼.  Taylor,  158  U.  S.  90,  39  L.  Ed.  908,  15 
Sup.  Ct.  799,  lands  duly  entered  are  exempted  from  subsequent  railroad 
grant ;  Union  Mill  etc.  Mfg.  Co.  v.  Dangberg,  2  Sawy.  455,  Fed.  Cas.  14,370, 
holder  of  certificate  of  purchase  entitled  to  exercise  riparian  rights;  Smith 
V.  Ewing,  11  Sawy.  61,  23  Fed.  745,  and  Lewis  v.  Shaw,  57  Fed.  518,  cer- 
tificate of  purchase  cannot  be  canceled  by  United  States,  except  upon  resort 
to  the  courts;  Risdon  v.  Davenport,  4  S.  D.  563,  57  N.  W.  484,  or  by  judi- 
cial proceeding  before  land  commissioner;  Hamilton  v.  Southern  Nevada 
etc.  Mining  Co.,  13  Sawy.  118,  33  Fed.  566,  cannot  be  attacked  collaterally; 
Aurora  Hill  etc.  Min.  Co.  v.  85  Min.  Co.,  12  Sawy.  360,  34  Fed.  518,  entry 
and  certificate  of  purchase  are  equivalent  to  patent  so  far  as  third  persons 
are  concerned;  Cawley  v.  Johnson,  21  Fed.  495,  receipt  of  land  office  re- 
ceiver may  be  foundation  of  adverse  possession;  Cady  v.  Eighmey,  54 
Iowa,  618,  7  N.  W.  104,  and  McClung  v.  Steen,  32  Fed.  374,  lands  held  under 
certificate  may  be  conveyed  by  quitclaim ;  Struley-Eastbrook  Mercantile  Co. 
V.  Davis,  18  Colo.  96,  86  Am.  St.  Rep.  268,  Cavender  v.  Smith,  3  G.  Greene, 
351,  56  Am.  Dec.  542,  Leonard  v.  Ross,  23  Kan.  300,  and  Jackson  v.  Spink, 
59  111.  411,  may  be  taken  under  execution;  Moore  v.  Coulter,  31  Ga.  281, 
and  McGill  v.  McGill,  4  La.  Ann.  265,  266,  may  be  recovered  in  action  at 
law ;  Rogers  v.  Brent,  5  Gilm.  578,  580,  586,  60  Am.  Dec.  425,  426,  431,  may 
become  charged  with  judgment  lien  which  cannot  be  defeated  by  consign- 
ment of  certificate  and  issuance  of  patent  to  assignee;  Sillyman  v.  King, 
36  Iowa,  211,  may  be  transferred  by  assignment;  Stone  v.  Young,  5  Kan. 
231,  may  form  valid  consideration  for  promissory  note;  Robertson  v.  Wood, 
5  La.  Ann.  199,  may  become  charged  with  judicial  mortgage ;  United  States 
V.  Freyberg,  32  Fed.  197,  holding  upon  payment  of  purchase  money  equity 
of  purchaser  relates  back  to  original  entry  so  as  to  deprive  United  States 
of  right  of  action  for  timber  previously  cut  on  lands ;  Hartman  v.  Warren, 
76  Fed.  160,  40  U.  S.  App.  245,  valid  location  cannot  be  made  upon  lands 
upon  which  location  subsists  regular  on  its  face  though  in  fact  invalid; 
Gould  V.  West,  32  Tex.  351,  holding  patent  issued  to  deceased  person  relates 
back  to  certificate  and  inures  to  benefit  of  heirs;  Lux  v.  Haggin,  69  Cal. 
429,  10  Pac.  776,  holder  of  State  certificate  of  purchase  may  exercise  ripa- 
rian rights ;  Omaha  etc.  Refining  Co.  v.  Taber,  13  Colo.  53,  16  Am.  St.  Eep. 
193,  6  L.  B.  A.  242,  21  Pac.  929,  issue  of  receipt  for  purchase  money  for 
mining  claim  revokes  license  previously  given  by  government  to  third  per- 
son; Godding  v.  Decker,  3  Colo.  App.  204,  32  Pac.  834,  holding  title  not 
defective  where  vendor  holds  final  receipts  for  purchase  money  but  no 
patent;  Arnold  v.  Grimes,  2  Iowa,  11,  14,  holding  patent  issued  to  pre- 
emption claimant  cannot  be  reassessed  ex  parte;  Franklin  v^'Kelley,  2  Nev. 
91,  holding  interest  of  pre-emptor  assignable;  Bowne  v.  Wolcott,  1  N.  D. 
417,  48  N.  W.  337,  holding  covenant  of  seizin  in  fee  by  grantor  holding 
receiver's  certificate  broken,  but  grantee  only  entitled  to  nominal  damages; 
United  States  v.  Saucier,  5  N.  M.  574,  25  Pac.  792,  United  States  may  not 
sue  in  trover  for  timber  cut  upon  land  upon  which  pre-emptor  has  paid 
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purchase  money;  Carroll  v.  Patrick,  23  Neb.  846,  37  N.  W.  676,  and  Steele 
V.  Boley,  6  Utah,  312,  22  Pac.  312,  statute  of  limitations  begins  to  nm  from 
date  of  certificate  of  purchase;  Gulf  etc.  Ry.  Go.  v.  Clark,  2  Ind.  Ter.  319, 
51  S.  W.  963,  holder  may  maintain  action  of*  trespass;  Gilkerson  Co.  y. 
Forbes,  54  Ark.  149,  26  Am.  St.  Bep.  SO,  15  S.  W.  191,  land  held  under  cer- 
tificate of  purchase  may  be  mortgaged;  dissenting  opinion  in  Morton  ▼. 
Green,  2  Neb.  476,  holder  of  receiver's  certificate  has  sufficient  title  to  main- 
tain ejectment;  Simien  y.  Perrodin,  35  La.  Ann.  933,  lands  held  under  cer- 
tificate of  purchase  are  in  all  respects  subjects  of  contract  as  ordinary 
lands;  Gray  v.  Givens,  26  Mo.  302,  holding  by  analogy  statute  of  limita- 
tions begins  running  in  favor  of  holder  of  New  Madrid  certificate  from 
return  of  plat;  Nelson  v.  Sims,  23  Miss.  386,  57  Am.  Dec.  146,  holding^ 
validity  of  purchaser's  title  not  affected  by  neglect  of  receiver  to  file 
duplicate  receipt  with  register:  Ives  v.  Ely,  57  Mich.  573,  24  N.  W.  814, 
questioning  right  of  government  to  cancel  sale  after  consummation  and  pay- 
ment; Busch  V.  Donohue,  31  Mich.  484,  lands  granted  to  State  become  prop- 
,crty  of  State  upon  identification  and  before  patent;  Klein  v.  Axgenbright, 
26  Iowa,  496,  discussing  right  of  commissioner  to  cancel  certificate ;  Brous- 
sard  V.  Broussard,  43  La.  Ann.  923,  9  South.  911,  holding  certificate  of 
entry  under  homestead  act  sufficient  to  support  petitory  action;  Moyer  v. 
Scott,  30  Mich.  347,  discussing  rights  of  purchaser  under  executory  con- 
tract of  purchase;  Holme  v.  Strautman,  35  Mo.  309,  discussing  right  to 
location  under  New  Madrid  certificates;  Doe  v.  Eslava,  9  How.  447,  13 
L.  Ed.  210,  discussing  effect  of  certificate  of  confirmation  under  acts  relat- 
ing to  French  and  Spanish  grants;  Orchard  v.  Alexander,  157  U.  S.  383, 
39  L.  £d.  741,  15  Sup.  Ct.  639,  discussing  right  of  commissioner  of  land 
office  to  cancel  entry  for  fraud;  Pacific  Coast  etc.  Mining  Co.  v.  Spargo, 
8  Sawy.  647,  16  Fed.  350,  remarking  patent  relates  back  to  date  of  entry; 
Stimson  Land  Co.  v.  Rawson,  62  Fed.  428,  429,  cancellation  of  certificate 
by  executive  officer  not  binding  on  the  courts  when  accompanied  by  a  mere 
general  conclusion  of  fraud;  Butterfield  v.  Central  Pacific  R.  R.  Co.,  31 
Cal.  268,  mere  locator  has  sufficient  interest  to  maintain  trespass  against 
intruder. 

Distinguished  in  McCune  v.  Essig,  118  Fed.  276,  278,  holding  patent 
issued  to  widow  of  homesteader  upon  her  making  final  proof  conveys  land 
to  her  absolutely  and  no  inheritable  interest  passes  to  husband's  children; 
United  States  v.  Steenerson,  50  Fed.  507,  4  U.  S.  App.  332,  holding  certifi- 
cate of  purchase  open  to  collateral  attack  for  fraud;  American  Mortgage 
Co.  V.  Hopper,  64  Fed.  558,  29  U.  S.  App.  12,  holding  certificate  may  be 
canceled  by  Land  Department  for  fraud ;  Diller  v.  Hawley,  81  Fed.  653,  48 
U.  S.  App.  469,  following  preceding  case;  Hutton  v.  Frisbie,  37  Cal.  495, 
Congress  may  withdraw  land  from  pre-emption  after  locator  has  acquired 
a  pre-emption  right,  but  before  he  has  perfected  it  by  payment  of  the  pur- 
chase money;  Gray  v.  McCance,  14  111.  345,  holding  establishment  of  pre- 
emption right  does  not  preclude  reinquiry  into  merits  of  claim;  Terry  v. 
Hennen,  4  La.  Ann.  463,  no  equitable  title  is  acquired  by  payment  of  pur- 
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ebase  money  of  lands  not  open  to  entry;  Headley  v.  Coffman,  38  Neb.  72, 
56  N.  W.  702,  holding  holder  of  receiver's  certificate  has  not  sufficient  title 
to  maintain  ejectment. 

Patent  as  evidence  of  title.    Note,  12  Am.  Dec  565* 

Patents  for  public  lands  may  be  witliheld  ftom  purchaser  wbere  there  has 
been  frand  or  mistake. 

Approved  in  Jones  v.  Meyers,  3  Idaho,  57,  35  Am.  St.  Bep.  263,  26  Pac. 
217,  holding  fact  that  entryman  obtaining  final  receipt  by  fraud  has  con- 
veyed to  bona  fide  purchaser  does  not  affect  land  commissioner's  right  to 
cancel  receipt;  Jones  v.  Meyers,  2  Idaho,  798,  35  Am.  St.  Bep.  263,  26  Pac. 
217,  holding  rule  applicable  even  where  interest  of  purchaser  has  been 
transferred  to  innocent  vendee;  Hill  v.  Miller,  36  Mo.  192,  applying  rule; 
Walworth  v.  Miles,  23  Ark.  664,  holding  State  board  of  swn,pip-land  com- 
missioners can  cancel  certificates  of  purchase  issued  in  payment  for  work 
insufficiently  performed. 

Tax  sale  cannot  convey  a  better  title  to  land  sold  than  the  owner  of  the 
land  possessed  at  the  time  when  the  taxes  constitnted  a  lien  or  when  the  land 
was  sold. 

Cited  in  dissenting  opinion  in  Ross  v.  Supervisors,  12  Wis.  45,  when  there 
is  no  power  of  taxation  no  title  passes  by  tax  sale. 

Injunction  in  equity  will  lie  to  prevent  any  injnrlooi  act  by  a  pnblic  officer 
for  which  the  law  gives  no  adequate  redress. 

Cited  in  Forbes  v.  Gracey,  9  Fed.  Cas.  402,  holding  injunction  will  lie, 
at  instance  of  stockholder,  to  prevent  illegal  collection  of  taxes  where  cor- 
poration refuses  to  act. 

BUI  to  remove  cloud  may  be  brought  in  equity  to  declare  void  illegal  tax 
sale  and  enjoin  conveyance  of  lands. 

Approved  in  Lamb  v.  Farrell,  21  Fed.  12,  following  rule;  Chapman  v. 
Brewer,  114  U.  S.  171,  39  L.  Ed.  88,  5  Sup.  Ct.  805,  holding  assignee  in 
bankruptcy  may  sue  to  remove  cloud  caused  by  levy  of  execution  pending 
bankruptcy  proceedings;  Steuart  v.  Meyer,  54  Md.  468,  and  Lyon  v.  Hunt, 
11  Ala.  308,  46  Am.  Dec.  219,  bill  to  remove  cloud  lies  to  remove  cloud 
caused  by  illegal  tax  deed  regular  on  its  face;  Dickerson  v.  Nelson,  4  Ind. 
162,  and  bill  to  enjoin  levy  of  execution  on  lands  of  plaintiff  under  judg- 
ment i^ainst  his  grantor;  Clouston  v.  Shearer,  99  Mass.  211,  or  by  person 
in  possession  against  one  asserting  adverse  title  under  disputed  mortgage; 
Magwire  v.  Tyler,  40  Mo.  439,  considering  jurisdiction  of  courts  of  equity 
in  controversies  involving  conflicting  equities  under  different  confirmations 
by  United  States;  Butler  v.  EUerbe,  44  S.  C.  259,  22  S.  E.  428,  discussing 
interposition  of  equity  on  ground  of  illegality  of  certain  acts  of  legislature. 

Distinguished  in  Frost  v.  Spitley,  121  U.  S.  556,  30  L.  Ed.  1012i  7  Sup. 
Ct.  1131,  holding  bill  to  quiet  title  will  not  lie  by  one  having  equitable 
title  only. 
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Miscellaneous.  Cited  in  Neff  v.  United  States,  165  Fed.  281,  91  C.  C.  A. 
241,  as  exception,  under  facts,  to  general  role  that  entry- of  public  land 
segregates  it  from  public  domain  and  withdraws  it  from  subsequent  entry 
till  prior  entry  is  canceled ;  McMurtie  v.  Riddell,  9  Colo.  505, 13  Pac.  185, 
upon  proposition  that  patent  relates  to  date  of  certificate  of  purchase 
where  necessary  to  sustain  judicial  sale  of  grantee's  interest. 

3  How.  464-483,  11  L.  Ed.  681,  Ui3XE  ▼.  VICK. 

Construction  of  wills  must  he  sncli  as  to  effectuate  if  possible  tlie  intention 
of  the  testator. 

Cited  in  Cox  v.  Britt,  22  Ark.  571,  holding  rule  that  where  two  parts  of 
will  are  irreconcilable,  the  latter  overthrows  the  former,  is  only  to  be  re- 
sorted to,  to  avoid  total  inconsistency. 

In  giving  construction  to  will,  all  parts  of  it  should  be  eramined  and  com- 
pared, and  intention  of  testator  must  be  ascertained  not  from  part,  but  ftom 
whole  instrument. 

Approved  in  Estate  of  Ehle,  73  Wis.  450,  41  N.  W.  629,  following  rule; 
Bacon  v.  Nichols,  47  Colo.  38,  105  Pac.  1084,  holding  court  may  supply 
missing  words  in  will  where  it  was  certain  what  words  were  omitted; 
Maxcy  v.  Oshkosh,  144  Wis.  261,  81  L.  R.  A.  (K.  S.)  787,  128  N.  W.  908, 
holding  intention  as  discerned  through  words  of  whole  will  applied  to  sub- 
ject matter  and  surrounding  circumstances  controlled. 

Mere  construction  of  will  or  contract  by  State  court  does  not  constitute  rule 
of  decision  for  courts  of  the  United  States. 

.  Approved  in  Ruhn  v.  Fairmont  Coal  Co.,  215  U.  S.  362,  64  L.  Ed.  235, 
30  Sup.  Ct.  140,  holding  Federal  court  not  bound  by  decision  of  State 
court  construing  deed  to  coal  land ;  Knox  v.  Alwood,  228  Fed.  756,  applying 
rule  in  construing  devise  of  land  with  power  to  dispose  of  timber;  Rapple 
V.  Dutton,  226  Fed.  433,  holding  State  rule  that  partnership  property, 
regardless  of  sale  by  one  partner  of  interest  of  copartner,  must  be  applied 
to  firm  debts,  though  firm  was  solvent  and  purchaser  assumed  debts,  not 
binding  on  Federal  court;  Kuhn  v.  Fairmont  Coal  Co.,  179  Fed.  196,  102 
C.  C.  A.  457,  66  W.  Va.  720,  holding  Federal  court  in  exercise  of  inde- 
pendent judgment  as  to  construction  of  deed  would  incline  strongly  to 
adopt  construction  placed  on  similar  deed  by  highest  court  of  State; 
Messinger  v.  Anderson,  171  Fed.  792,  96  C.  C.  A.  445,  applying  rule  in 
construing  devise  in  will;  Barber  v.  Pittsburg  etc.  Ry.  Co.,  166  U.  S.  100, 
41  L.  Ed.  933,  17  Sup.  Ct.  491,  holding  single  decision  of  State  Supreme 
Court  upon  words  of  a  particular  devise  not  conclusive  evidence  of  the 
law  of  the  State;  Hambly  v.  Bancroft,  83  Fed.  447,  and  Bancroft  v. 
Hambly,  94  Fed.  979,  applying  rule  to  construction  of  contract;  Brooklyn 
City  etc  R.  R.  Co.  v.  National  Bank  of  the  Republic,  102  U.  S.  53,  26  L.  Sd. 
75,  Federal  courts  not  bound  by  decisions  of  State  courts  on  matters  of 
general  commercial  law;  Talcott  v.  Pine  Grove^  1  Flipp.  124,  Fed«  Caa. 
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13,735,  nor  by  State  eonstruction  of  private  statate;  Sanford  y*  Ports- 
mouth, 2  Flipp.  108,  Fed.  Caa.  12,315,  nor*  by  State  decisions  construing 
common-law  rule  of  procedure;  Burgess  v.  Seligman,  107  U.  S.  34,  27  L.  ISd. 
365,  2  Sup.  Ct.  22,  although  they  will  incline  toward  them  from  a  spirit 
of  comity;  Hart  v.  Burnett,  15  Cal.  604,  in  general  discussion  of  doctrine 
of  stare  decisis. 

Questions  of  State  law  as  to  which  State  c6urt. decisions  must  be  fol- 
lowed in  actions  originating  in,  or  removed  to  Federal  courts.  Note, 
40  L.  B.  A.  (N.  S.)  430. 

Wliere  cosBtmctlon  of  will  has  been  settled  by  conits  of  a  State,  and  has 
been  long  acquiesced  in  as  rule  of  property,  it  will  be  followed  as  such  by 
Supreme  Court. 

Approved  in  Russell  v.  United  States  Trust  Co.,  127  Fed.  446,  holding 
State  decisions  merely  afforded  guide  in  applying  general  rule  that  inten- 
tidn  of  testator  is  to  be  carried  out  to  the  solution  of  thd  question  whether 
a  will  creates,  by  way  of  wish  or  recommendation,  a  testamentry  trust; 
Flora  V.  Anderson,  67  Fed.  187,  remarking  rule  now  obligatory  under 
section  721,  Revised  Statutes  of  the  United  States;  Derby  v.  Jacques,  1  Cliff. 
438,  Fed.  Cas.  3817,  Federal  courts  adopt  local  law  of  real  property  as 
ascertained  by  the  decisions  of  the  State  courts. 

Dedication  of  land  to  public  use.    Note,  31  Am.  Dec.  188. 

Miscellaneous.  Cited  in  Scott  v.  Jones,  5  How.  378,  12  L.  Ed.  197,  upon 
proposition  that  a  statute  passed  by  a  political  body  before  its  admission 
to  the  Union  is  not  one  within  the  cognizance  of  the  Union,  unless  re- 
enacted  or  adopted  after  becoming  a  State. 

S  How.  483-4^15,  11  U  Ed.  090,  BLACK  ▼.  ZAOHABIE. 

Judges  of  Oixqiit  Court  are  ezclusi've  judges  of  what  security  is  soilLclent 
to  entitle  party  to  supersedeas  and  stay  of  execution. 

Approved  in  Shelby  Steel  Tube  Co.  v.  Delaware  Seamless  Tube  Co.,  161 
Fed.  799,  an  appeal  from  interlocutory  injunction  where  Circuit  Court 
had  accepted  bond  and  made  it  supersedeas,  such  court  .could  not,  after 
appeal  perfected,  suspend  operation  of  bond;  Jerome  v.  McCarter,  21 
Wall.  30,  22  L.  Ed*  516,  holding,  however,  that  where  security  becomes 
subsequently  impaired,  proper  relief  may  be  granted  in  the  Supreme  Court; 
Crowder  v.  Morgan,  72  Ala.  540,  holding  bond  in  operation  as  supersedeas 
bond  where  not  approved  by  circuit  judge ;  Rose  v.  Mining  Co.,  17  Nev.  77, 
27  Pac.  1118,  discussing  requisites  of  supersedeas  bond  on  error  to  Supreme 
Court  of  United  States;  Ex  parte  Dunn,  6  S.  C.  309,  remarking  Supreme 
Court  of  United  States  has  exercised  right  to  determine  effect  of  super- 
sedeas bond;  Butchers'  Assn.  v.  Slaughter-House  Co.,  1  Woods,  53,  Fed. 
Cas.  2234,  holding  supreme  justice  has  no  right  to  require  additional  bond 
on  writ  of  error^  where  penalty  is  deemed  by  him  insuf&cient. 
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Requirement  or  permission  of  new  or  additional  appeal  or  supersedeas 
bond  in  appellate  court.    Note,  10  Ann.  Gaa.  805. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  B.  A.  862. 

Bankruptcy  of  plaintiff  in  error  famishes  no  ground  why  Supreme  Court 
should  interfere  to  stay  proceedings  on  execution  against  him  upon  judgment 
in  court  below. 

Cited  in  Galbraith  v.  Fisher,  22  Pa.  St.  415,  discussing  effect  of  bank- 
ruptcy proceedings  on  liens  enforceable  in  State  courts. 

Where  bills  of  exchange  have  been  given  for  amount  of  debt  and  negotiated 
to  third  persons,  right  of  action  on  the  original  debt  is  suspended  until  after 
the  dishonor  of  the  bills. 

Approved  in  Metzerott  v.  Ward,  10  App.  D.  C.  623,  holding  giving  of 
note  suspended  right  of  action  on  debt;  Blanchard  v.  Grousset,  1  La.  Ann. 
97,  and  Read  v.  Ware,  2  La.  Ann.  500,  both  following  rule;  Salomon  v. 
Co-operative  Co.,  21  Fla,  382,  holding  where  judgment  is  recovered  on 
original  debt,  outstanding  bill  must  be  first  surrendered;  First  National 
Bank  v.  Moss,  41  La.  Ann.  232,  6  South.  26,  and  Denegre  v.  Milne,  10 
La.  Ann.  327,  holding  holder  of  bill  may  not  attach  before  maturity,  not- 
withstanding drawer  has  suspended  payment  in  the  meantime;  Mooring  v. 
Mobile  Marine  etc.  Ins.  Co.,  27  Ala.  258,  holding  acceptance  of  note  raises 
no  presumption  of  payment  of  antecedent  debt;  Wren  v.  Hoffman,  41  Miss. 
621,  discussing  effect  of  note  given  for  antecedent  debt;  Battle  v.  Coity 
26  N.  Y.  406,  discussing  effect  of  note  given  as  conditional  payment. 

Validity  of  assignment  to  pass  title  to  stock  dependa  upon  the  law  of  the 
domicile  of 'the  corporation. 

Approved  in  Kiskadden  v.  Steinle,  203  Fed.  378,  121  C.  C.  A.  559,  hold- 
ing liability  for  unpaid  portion  of  stock  subscription  ^v^med  by  laws 
of  State;  Shaw  v.  Goebel  Brewing  Co.,  202  Fed.  412,  120  C.  C.  A.  470, 
holding  one  accepting  assignment  of  stock  in  English  corporation  doing 
business  in  United  States  was  charged  with  notice  of  provisions  of  English 
statutes  relating  to  transfer ;  London,  Paris  &  American  Bank  v.  Aronstein, 
117  Fed.  607,  holding  British  corporation  doing  business  in  California 
is  governed,  as  to  transfers  of  stock  in  that  State,  by  California  laws; 
Masury  v.  Arkansas  National  Bank,  87  Fed.  382,  holding  transfer  of  stock 
in  corporation  controlled  by  law  of  the  domicile  of  the  corporation,  not 
by  law  of  place  of  transfer. 

Legal  title  in  stock  does  not  pass  upon  transfer  until  registry  upon  hooks 
of  corporation. 

Approved  in  Brissell  v.  Knapp,  155  Fed.  814,  following  rule;  Foster  v. 
Row,  120  Mich.  22,  77  Am.  St.  Eep.  582,  79  N.  W.  704,  holding  where  pur- 
cbaser  of  bank  stock  deposited  it  as  collateral  for  purchase-money  loan,  on 
repayment  of  loan,  bank  having  suspended,  he  refused  to  take  stock,  he 
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was  liable  as  owner  though  stock  was  not  transferrecT  on  books ;:  Manchester 
St.  Ry.  V.  Williams,  71  N.  H.  317,  52  Atl.  464,  holding  after  issuance  of 
charter  subscribers  have  right  to  participate  in  corporate  management 
though  no  stock  has  been  issued;  Lippitt  v.  American  Wood  Paper  Co.,  15 
R.  I.  145,  2  Am.  St.  Bep.  888,  23  Atl.  112,  holding  no  attachment  under 
law  of  Rhode  Island  where  transfer  of  stock  not  registered  on  corporation 
books;  Cronin  y.  Patrick  Co.,  4  Hughes,  532,  89  Fed.  83,  legal  title  to 
registered  bonds  does  not  pass  until  transferred  on  books  of  obligor. 

Where  assignment  is  yalld  by  laws  of  State  where  made,  it  will  be  effectual 
In  another  State  as  against  creditors  of  assignor  ha^liig  notice. 

Approved  in  Bloomingdale  v.  Weil,  29  Wash.  625,  70  Pao.  99,  following 
rule;  Aultman  etc.  Mach.  Co.  v.  Kennedy,  114  Iowa,  446,  89  Am.  St.  Bep. 
*375,  87  N.  W.  436,  holding  where  chattel  mortgage  executed  and  recorded 
in  one  State  on  goods  in  another 'are  attached  in  latter,  rights  of  parties 
are  governed  by  law  of  latter  State ;  Segnitz  v.  Garden  City  Bank  etc.  Co., 
107  Wis.  174,  83  N.  W.  328,  holding  where  assignment  for  benefit  of 
creditors  is  made  by  assignor  having  deposit  in  another  State  assignee, 
under  Wisconsin  statute,  cannot  recover  such  deposit;  Security  Trust  Co. 
V.  Dodd,  Mead  &  Co.,  173  U.  S.  628,  43  L.  Ed.  837,  19  Sup.  Ct.  546,  holding 
Pederal  courts  will  not  interfere  with  assignment  unless  necessary  to 
protect  creditors;  Wilson  v.  Carson, '12  Md.  78,  and  Moore  v.  The  Land 
etc.  Co.,  82  Md.  290,  33  Atl.  642,  applying  rule;  Bank  of  the  Valley  v. 
Oettinger,  3  W.  Va.  317,  extending  rule  to  case  where  attaching  creditor 
had  not  notice  of  assignment;  Mowry  v.  Crocker,  6  Wis.  331,  applying 
rule. 

Distinguished  in  Gibson  v.  Stevens,  3  McLean,  565,  Fed.  Cas.  5401, 
holding  foreign  assignment  of  warehouseman's  receipt  invalid  as  against 
local  attaching  creditors  without  notice. 

Extraterritorial  effect  of  assignments  for  benefit  of  creditor.  Note, 
78  Am.  Dec.  595. 

Supremacy  of  State  or  nation  over  devolution  of  property.  Note, 
17  L.  B.  A.  84. 

Transfer  of  property  out  of  State  by  bankruptcy  or  kindred  proceed- 
ings.   Note,  23  L.  B.  A.  36. 

Laws  of  Iiouisiana,  allowing  attachmenta  for  debts  not  doe,  relate  onlj  to 
absconding  debtors. 

Approved  in  Kildare  Lumber  Co.  v.  Atlanta  Bank,  91  Tex.  98,  41  S.  W. 
65,  to  point  that  debt  to  be  attachable  must  be  absolute  and  not  contingent. 

Distinguished  in  E.  Sondheimer  Co.  v.  Richland  Lumber  Co.,  122.  La.  791, 
46  South.  808,  holding  attachment  would  issue  where  alleged  defendant 
was  about  to  dispose  of  property  and  remove  from  State  without  fulfilling 
contract,  and  by  nonfulfillment  plaintiff  would  be  damaged  in  stated  amount. 

ProTlse  in  charter  of  bank  that  transfers  of  stock  shall  not  be  valid  until 
altered  in  book  kept  for  that  purpose,  is  regulation  designed  for  the  security 
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of  the  bank  and  of  third  persons  taking  transfers  of  the  stock  without  notice 
of  any  prior  equitable  transfer. 

Approved  in  National  Safe  Deposit  etc.  Co.  v.  Hibbs,  32  App.  D.  G.  470, 
following  rule ;  ^ttt  v.  Presidio  &  Ferries  R.  Co.,  3  Cal.  Unrep.  158,  22 
Pac.  487,  holding  corporation  could  waive  indorsement  of  owner  on  cer- 
tificate as  condition  to  transfer;  Hubbell  v.  Houghton,  86  Fed.  552,  Wilson 
V.  Matthews,  32  Ala.  350,  Planters'  etc.  Ins.  Co.  v.  Selma  Savings  Bank, 
63  Ala.  593,  Kello^  v.  Stockwell,  75  111.  71,  and  Bruce  v.  Smith,  44  Ind. 
5,  all  holding  indorsement  and  delivery  of  certificate  sufficient  to  complete 
transfer  of  stock  between  the  parties;  Moores  v.  Citizens'  National  Bank, 
111  U.  S.  165,  28  L.  Ed.  888,  4  Sup.  Ct.  349,  applying  rule  to  proviso  of 
by-laws  requiring  surrender  of  certificate  as  prerequisite  to  transfer; 
Conant  v.  Reed,  1  Ohio  St.  306,  holding  assignment  by  delivery  and  indorse- 
ment valid  as  against  corporation  after  notice  thereto;  Upton  v.  Bum- 
ham,  3  Biss.  433,  Fed.  Cas.  16,798,  8  N.  B.  R.  223,  holding  proviso  requir- 
ing transfer  on  books  may  be  waived  by  corporation;  Walker  v.  Detroit 
Transit  Ry.  Co.,  47  Mich.  347,  11  N.  W.  190,  holding  holder  of  certificates 
properly  indorsed  taking  without  notice  of  prior  equities,  obtains  perfect 
title  as  against  such  equities;  Fisher  v.  Jones,  82  Ala.  122,  3  South.  16, 
holding  memorandum  in  stub  of  certificate-book  sufficient  r^^tration 
of  transfer  by  way  of  collateral  security  to  import  notice;  Sibley  v.  Qoin- 
sigamond  Nat.  Bank,  133  Mass.  520,  holding  stock  held  in  trust,  the 
certificates  to  which  have  been  delivered  to  real  owner,  is  not  subject  to 
attachment  in  suit  against  trustee;  Johnson  v.  Laflin,  5  Dill.  76,  79,  80, 
Fed.  Cas.  7393,  as  between  transferrer  and  transferee,  transfer  is  com- 
plete without  registration ;  and  note  to  last  preceding  case,  5  Dill.  88,  Fed. 
Cas.  7393,  collecting  authorities;  Scott  v.  Pequennock  National  Bank,  21 
Blatchf,  208,  15  Fed.  499,  holding  bank  liable  for  wrongful  refusal  to 
transfer  stock  subsequently  attached  by  creditor  of  transferrer;  Leyson  v. 
Davis,  170  U.  S.  40,  42  L.  Ed.  941,  18  Sup.  Ct.  501,  holding  suit  against 
national  bank  to  compel  transfer  of  stock  to  donee  causa  mortis  raises  no 
Federal  question ;  Perry  Mfg.  Co.  v.  Brown,  2  Wood.  &  M.  464,  464, 465,  467, 
Fed.  Cas.  11,015,  holding  inchoate  title  of  messenger  under  Massachusetts 
insolvency  act  valid  as  against  plaintifE  in  trustee  action;  Skinn^  v.  Ft. 
Wayne  etc.  R.  R.  Co.,  58  Fed.  58,  holding  corporation  has  no  right  to 
refuse  to  make  lawful  transfer  of  stock;  Hardy  v.  Hunt,  11  Cal.  349,  70 
Am.  Dec.  789,  discussing  estoppel;  Splawn  v.  Chew,  60  Tex.  537,  holding' 
by  analogy  provision  of  insurance  association  r^ulating  change  of  bene- 
ficiary is  for  benefit  of  company  alone;  De  Voss  v.  Richmond,  18  Gratt. 
351,  98  Am.  Dec.  665,  discussing  effect  of  proviso  requiring  r^stry  of 
bonds  of  municipal  corporation. 

Assignability  of  shares  of  stock  notwithstanding  by-laws.    Note,  S4 
Am.  Dec.  829. 

To  what  extent  transfers  of  stock  may  be  restricted.    Note,  57  Am^ 
8t  Bep.  890,  891. 
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Validity  of  stock  transfer  not  made  in  corporate  books.    Note,  67 
L.  B.  A.  678. 

Oreditor  cannot  make  a  valid  attachment  when  to  his  knowledge  property 
attached  no  longer  belongs  to  his  debtor. 

Cited  in  Lackett  v.  Rumbaugh,  45  Fed.  28,  holding  attaching  creditor 
cannot  acquire  any  higher  or  better  right  to  property  attached  than  defend- 
ant had  when  attachment  was  levied. 

Lex  domicilii  determines  validity  of  transfer  of  personal  property. 

Cited  in  Owen  v.  Miller,  10  Ohio  St.  142,  75  Am.  Dec.  504,  holding  debi 
can  only  be  transferred  according  to  law  of  place  of  residence  of  debtor; 
Noble  y.  Smith,  6*R.  I.  449,  holding  transfer  of  debt  determined  by  law 
of  domicile  of  creditor;  Wickham  v.  Martin,  13  Gratt.  442,  holding  effect 
of  assignment  for  benefit  of  creditors  determined  by  law  of  State  of 
domicile  of  assignor;  Ashley  v.  Quintard,  90  Fed.  91/ holding  situs  of  cor- 
porate stock  for  any  purpose  must  be  domicile  of  corporation  or  of  owner ; 
Estate  of  Butler,  38  N.  T.  401,  requiring  executor  to  inventory  personal 
property  of  deceased  lying  without  the  State;  Weider  v.  Maddox,  66  Tex. 
377,  59  Am.  Rep.  620,  1  S.  W.  170,  voluntary  assignment  for  bepefit  of 
creditors  valid  where  made,  passes  all  personal  property  of  assignor 
wheresoever  situated. 

Assignment  of  equitable  title  to  stock  is  valid  without  transfer  as  against 
attaching  creditor  with  notice. 

Cited  in  Broadway  Bank  v.  McElrath,  13  N.  J.  Eq.  27,  and  Van  Cise 
V.  Merchants'  Nat.  Bank,  4  Dak.  498,  33  N.  W.  902,  holding  pledge  of  stock 
by  indorsement  and  delivery,  valid  as  against  attaching  creditor  with 
notice;  Nicollet  National  Bank  v.  City  Bank,  38  Minn.  89,  8  Am.  St.  Rep. 
646,  35  N.  W.  580,  applying  rule,  where  corporation  itself  was  attaching 
creditor;  Doty  v.  First  Nat.  Bank,  3  N.  D.  15,  17  L.  R.  A.  262,  53  N.  W. 
79,  and  Continental  National  Bank  v.  Eliot  National  Bank,  7  Fed.  370, 
372,  87  Am.  Rep.  854,  extending  rule  to  case  even  where  attaching  creditor 
is  without  notice  of  prior  unrecorded  transfer;  Beckwith  v.  Burrough,  13 
R.  I.  298,  where  legal  title  in  one  creditor  and  equitable  in  another,  attach- 
ment of  stock  in  suit  against  owner  will  not  defeat  equity  of  latter  creditor. 

Distinguished  in  Fort  Madison  Lumber  Co.  v.  Bank,  71  Iowa,  277,  60 
Abl  Rep.  794,  32  N.  W.  340,  holding  unrecorded  transfer  of  stock  invalid 
as  against  subsequent  attaching  creditor  without  notice. 

Rights  of  unregistered  transferee  as  against  attachment  or  execution 
levied  on  stock.    Note,  21  Ann.  Gag.  1400,  1405. 

Miscellaneous.  Cited  in  United  States  v.  One  Hundred  Barrels,  27  Fed. 
Cas.  294,  discussing  right  of  insurrectionists  is  to  sue. 
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a  How.  516-534,  11  Jju  Ed.  706,  OAISDEK  T.  BOBEMUB. 

Objections  to  evidence  mmrt  be  specific,  not  merely  vague  and  general. 
Approved  in  Prettyman  v.  United  States,  180  Fed.  37,  103  C.  C.  A.  384, 
and  Rulley  v.  United  States,  106  Fed.  905,  both  following  rule;  American 
Car  etc.  Co.  v.  Brinkman,  146  Fed.  716,  applying  rule  in  action  against 
master  for  personal  injuries  to  servant;  Missouri   etc.   Ry.  Co.  v.  Elliott, 
102  Fed.  105,  applying  rule  to  objection  to  hearsay  evidence;  St.  Louis  etc. 
R.  R.  Co.  V.  Stroud,  67  Ark.  119,  56  S.  W.  872,  overruling  objections  to 
admission  of  letter  where  part  of  it  was  admissible;  Rapley  v.  Shehan, 
21  D.  C.  154,  Prindle  v.  Campbell,  7  Mackey  (D.  C),  605,  Woodbury  v. 
District  of  Columbia,  5  Mackey  (D.  C),  133,  and  Carmody  v.  Capital 
Traction  Co.,  43  App.  D.  C.  251,  Ann.  Oba.  1916D,  706,  all  holding  excep- 
tions insufficient;  Washington  Gas  Light  Co.  v.  Poore,  3  App.  D.  C.  135, 
holding  objection  that  testimony  as  to  admission  by  agent  was  incompetent, 
irrelevant  and  immaterial  did  not  include  agent's  want  of  authority;  Keel 
V.  New  York  Life  Ins.  Co.,  20  Okl.  198,  94  Pac.  178,  holding  where  grounds 
of  objection  did  not  appear  in  record,  appellate  court  would  not  review 
ruling  as  to  admission;  Norfolk  etc.  Traction  Co.  v.  City  of  Norfolk,  115 
Va.  179,  Ann.  Gas.  1914D,  1067,  78  S.  E.  548,  holding  objection  not  appear- 
ing in  record  could  not  be  considered  on  appeal;  Burton  v.  Driggs,  20 
Wall.  133,  22  L.  Ed.  801,  objection  must  be  specific;  District  of  Columbia 
V.  Woodbury,  136  U.  S.  462,  34  L.  Ed.  476,  10  Sup.  Ct.  994,  and  Kolka  v. 
Jones,  6  N.  D.  480,  66  Am.  St.  Rep.  630,  71  N.  W.  565,  must  indicate  with 
distinctness  precise  grounds;  Toplitz  v.  Hedden,  146  U.  S.  255,  36  L.  Ed. 
962,  13  Sup.  Ct.  71,  Columbus  Safe  Deposit  Co.  v.  Burke,  88  Fed.  634, 
Russell  V.  Branham,  8  Blackf .  278,  Halstead  v.  Horton,  38  W.  Va.  731,  18 
S.  E.  955,  Donnelly  v.  State,  26  N.  J.  L.  511,  State  Bank  v.  Merchant's 
Bank,  10  Mo.  128,  McKown  v.  Powers,  86  Me.  295,  29  Atl.  1080,  Hussey 
V.  McGilpin,  4  Ind.  594,  Delphi  v.  Lowery,  74  Ind.  622,  and  Snowden  v. 
Coal  Co.,  16  Utah,  373,  52  Pac  601,  ground  must  be  set  forth  in  bill  of 
.exceptions;  Fischer  v.  Neill,  6  Fed.  90,  all  grounds  not  stated    are  con- 
sidered waived.     The  following  all  hold  that  the  grounds  of  objection  most 
be  stated  with  certainty:    United  States  v.  Shapleigh,  54  Fed.  137,  12 
U.  S.  App.  26,  Gray  v.  Brown,  22  Ala.  272,  Rush  v.  Fixjuch,  1  Arix.  126, 
Crisman  v.  McDonald,  28  Ark.  13,  Vaughan  v.  State,  68  Ark.  374,  24  S.  W. 
891,  St.  Croix  Lumber  Co.  v.  Pennington,  2  Dak.  474, 11  N.  W.  500,  Carter 
V.  Bennett,  4  Fla.  337,  338,  Gilpin  v.  Gilpin,  12  Colo.  617,  21  Pac.  616, 
Galbreath  v.  Doe,  8  Blackf.  366,  White  Water  Valley  Canal  Co.  v.  Dow, 
1  Ind.  143,  Kansas  Pacific  Ry.  Co.  v.  Cutter,  19  Kar.  88,  Jennison  v. 
Haire,  29  Mich,  211,  Chicago  etc.  R.  R.  Co.  v.  Archer,  46  Neb.  912,  65 
N.  W.  1044,  Potts  V.  Clarke,  20  N.  J.  L.  538,  Moran  v.  Green,  21  N.  J.  L. 
566,  Rosenthal  v.  Chisum,  1  N.  M.  637,  and  Culmer  v.  Clift,  14  Utah,  292, 
47  Pac.  87.  Mays  v.  Fritton,  20  Wall  418,  22  L.  Ed.  890,  objection,  to  be 
available  in  appellate,  court,  mu^t  be  tak^n.  in  court  below ;,  Bram  v.  United 
States,  168  U.  S.  571,  42   L.  Ed.  588,  18  Sup.  Ct.  198,  Van  Qunden  v. 
Iron  Co.,  52  Fed.  840,  8  U.  S.  App.  229,  Charleston  Ice  Co.  ▼.  Joyce,  51 
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Fed.  333,  8  JJ.  8.  App.  309,  Tal)or  v.  Commercial  National  Bank,  62  Fed. 
388,.^  U.  S.  App.  Ill,  North  Chicago  etc.  R.  R.  Co.  v.  St.  John,  86  "Fed: 
807,  67  U.  S.  App.  368,  OHsman  v.  McDonald,  28  Ark.  17,  Wallace  v. 
State,  28  Ark.  649,  Oliver  v.  Phelps,  21  N.  J.  L.  609,  Warren  v.  Warren, 
93  Va.  75,  24  S.  E.  914,  and  McNulty  v.  Batty,  2  Finn.  59,  all  holding 
similarly;  Hamilton  v.  Southern  Nevada  etc.  Min.  Co.,  13  Sawy,  120,  33 
Fed.  568,  where  objection  to  relevancy  is  made  for  first  time  in  closing 
argoment,  court  will  permit  amendment  so  as  to  obviate  it;  Anderson  v. 
Fry,  6  Ind.  77,  rule  modified  by  statute  in  Indiana;  United  States  v. 
Dunham,  25  Fed.  Cas.  939,  where  letters  objected  to  are  not  inserted  in 
bill  of  exceptions,  presumption  is  their  rejection  was  correct;  Ohio  etc 
R.  R.  Co.  V.  Bath,  11  Ind.  539,  arguendo. 

Distinguished  in  Silver  City  etc.  R.  R.  Co.  v.  Murray,  3  N.  M.  419  (341), 
9  Pac.  373,  holding,  "for  the  reason  plaintiff  does  not  claim  anything  of 
the  kind  in  his  complaint,"  sufficiently  definite  statement  of  ground  of 
objection. 

Erldenee  of  usage  of  certain  banks  to  give  notice  of  maturity  to  payer  of 
note  where  not  a  general  commercial  usage  is  inadmissible  unless  connected 
with  the  particular  bank  in  controTersy. 

Cited  in  Pierce  v.  Whitney,  29  Me.  196,  holding  parties  to  note  deposited 
in  bank  for  collection  not  affected  by  usage  in  other  banks  which  has  no 
existence  in  bank  in  question. 

Banking  customs.    Note,  21  L.  B.  A.  443. 

Where  Indorsee  agreed  to  use  due  diligence  to  collect  of  maker  and  earlier 
indorsers  before  having  recourse  to  immediate  indorsers,  he  was  bound  to  fulfill 
those  conditions  before  he  could  look  to  the  latter. 

Cited  in  Jones  v.  Ashford,  79  N.  C.  176,  discussing  right  of  guarantee 
to  sue  guarantor  without  first  foreclosing  mortgage  given  by  principal. 

Release  of  indorser  of  note  by  failure  to  enforce  liability  of  maker. 
Note,  18  L.  B.  A.  (N.  S.)  538,  556. 

Diligent  and  honest  prosecution  of  a  suit  to  Judgment,  with  a  return  of 
nulla  bona,  is  extreme  test  of  due  diligence. 

Approved  in  Rice  v.  McCague,  61  Neb.  870,  86  N.  W.  489,  holding  direct 
evidence  of  insolvency  of  principal  is  not  necessary  to  hold  guarantor; 
Colby  V.  Farwell,  71  N.  H.  84,  51  Atl.  254,  holding  guarantor  of  note  may 
be  sued  without  proceeding  against  debtor  or  security  where  debtor  is 
insolvent  and  security  worthless;  State  v.  Georgia  Co.,  112  N.  C.  37,  19 
L.  B.  A.  486,  17  8.  £.  11,  holding  after  return  of  sheriff  of  tax  list,  without 
being  able  to  find  any  property  to  levy  upon,  county  may  maintain 
creditor's  bill  against  corporation  assessed;  Albright  v.  Texas  etc  R.  R. 
Co.,  8  N.  M.  427,  46  Pac.  450|  arguendo. 
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Aflcertaiximent  of  notoxions  taatAmcf  fttiynmni  -wiflt  soU  «i  ^ividaiee  of 
due  diligence  in  pnnnlt  of  maker  and  indoisen  of  promissory  note. 

Cited  in  Brackett  v.  Rich,  23  Minn.  488,  23  Am.  Bep.  704,  applying  rule; 
Stone  v.  Rockefeller,  29  Ohio  St.  628,  and  Jones  v.  Greenlaw,  6  Cold.  347, 
both  applying  rule  in  suits  against  guarantor;  Terry  v.  Tubman,  92  U.  S. 
161,  28  L.  Ed.  539,  evidence  of  insolvency  and  inability  to  collect  may  be 
given  by  proof  of  assignment  or  other  notorious  indications. 

Miscellaneous.  Cited  in  Watson  v.  Tarpley,  18  How.  519,  15  L.  Ed.  610, 
upon  proposition  that  r^ularity  of  protest  is  question  of  law. 

3  How.  534,  11  L.  Ed.  714,  UNITED  STATES  T.  HODOE. 

If  citation  is  signed  by  clerk  instead  of  Judge  or  Justice,  writ  of  error  wUl 
be  dismissed. 

Approved  in  Paulter  v.  Manuel,  25  Okl.  64>  108  Pac.  751,  and  Parks  v. 
City  of  Ada,  24  Okl.  171,  103  Pac.  608,  both  following  rule ;  Villabolos  v. 
United  States,  6  How.  90,  12  L.  Ed.  356,  holding  appeals  must  be  taken 
in  manner  provided  by  acts  of  1789  and  1803;  Castro  v.  United  States, 
3  Wall.  50,  18  L.  Ed.  164,  otherwise  proceeding  will  be  void;  Tamer  v. 
Collins,  8  Ga.  255,  proceedings  on  writs  of  error  mu3t  be  rigidly  observed. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  B.  A.  845. 

8  How.  534^53,  Ifl  L.  Ed.  714,  MABTIiAND  T.  BAIaTIMOBE  ETC.  &.  S.  CO. 
Comities  are  notliing  more  than  portions  of  territory  into  which  the  State 
is  divided  for  the  more  convenient  exercise  of  the  powers  of  government. 

Approved  in  Hunter  v.  Pittsburgh,  207  U.  S.  178,  52  L.  Ed.  159,  28 
Sup.  Ct.  40,  upholding  statute  providing  for  union  of  contiguous  munici- 
palities, as  not  depriving  citizens  and  taxpayers  of  property  without  due 
process  of  law;  Kittel  v.  Trustees'  Internal  Improvement  Fund,  139  Fed. 
953,  construing  Florida  Laws  1854,  p.  9,  c.  610,  known  as  internal  improve- 
ment fund  act ;  New  York  Life  Ins.  Co.  v.  Board  of  Commrs.,  106  Fed.  137, 
holding  act  requiring  county  to  pay  an  equitable  claim  not  legally  en- 
forceable does  not  impair  obligation  of  contracts;  Steele  Co.  v.  Erskine, 
98  Fed.  219,  .upholding  retroactive  statute  confirming  and  legalizing  con- 
tract made  by  county  and  which  had  been  declared  void  by  courts;  dis- 
senting opinion  in  Battery  Park  Bank  v.  Madison  Co.  Commrs.,  135  N.  C. 
250,  47  S.  E.  1021,  majority  holding  Laws  1913,  p.  490,  o.  289,  declaring 
that  for  purpose  of  funding  floating  indebtedness  of  Madison  county,  com- 
missioners are  authorized  to  issue  new  bonds,  is  not  mandatory;  United 
States  v.  Baltimore  etc.  R.  R.  Co.,  24  Fed.  Cas.  979,  holding  United  States 
has  no  power  to  tax  State  governmental  agencies;  Rogers  Locomotive  ete. 
Works  V.  American  Emigrant  Co.,  164  U.  S.  576,  41  L.  Ed.  559,  17  Sup.  Ct. 
193,  discussing  rights  under  contract  with  county  for  swamp-lands ;  Erskine 
V.  Steele  Co.,  87  Fed.  634,  holding  county  holds  property  not  as  a  private 
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proprietor,  but  merely  for  the  performance  of  the  public  duties  with  which 
it  is  charged  by  law,  and  cannot  acquire  any  vested  interest  therein  which 
will  preclude  the  legislature  from  directing  the  application  of  all  its  prop- 
erty to  the  performance  of  those  governmental  functions;  Lucas  v.  Board 
etc.  Tippecanoe  Co.,  44  Lid.  534,  sustaining  statute  providing  for  divesting 
of  county  or  railway  stock  owned  by  it,  and  issuance  thereof  to  taxpayers 
pro  rata;  Mayor  etc.  of  Baltimore  v.  State,  15  Md.  385,  389,  discussing 
nature  of  municipal  authority;  dissenting  opinion  in  Daly  v.  Morgan,  69 
Md.  482,  1  L.  R.  A.  764,  16  Atl.  296,  arguing  taxation  by  municipality  is 
taxation  by  State  within  meaning  of  bill  of  rights;  St.  Louis  v.  St.  Louis 
Gas  Light  Co.,  5  Mo.  App.  513,  power  conferred  on  cities  for  governmental 
purposes  may  be  altered,  adopted  or  withdrawn;  Wooster  v.  Plymouth,  62 
N.  H.'208,  city  is  a  mere  governmental  agency;  dissenting  opinion  in 
People  V.  IngersoU,  68  N.  Y.  51,  arguing  money  raised  from  improper 
sale  of  county  bonds  is  subject  to  disposition  by  the  State. 

Distinguished  in  dissenting  opinion  in  Lucas  v.  Board,  44  Ind.  566, 
statute  divesting  couat^  of  stock  in  favor  of  taxpayers  is  unconstitutional. 

Provision  that  one  shall  forfeit  particnlar  sum  in  case  he  does  not  perform 
an  act  required  by  law  is  regarded  not  as  a  contract  with  the  delinquent  party, 
but  aa  punishment  for  an  offense. 

Approved  in  Atwood  v.  Buckingham,  78  Conn.  427,  62  Atl.  618,  uphold- 
ing Pub.  Acts,  1905,  c.  217,  p.  413,  limiting  recovery  of  penalty  in  action 
pending  for  failure  of  administrator  to  file  inventory;  McSureley  v.  Mc- 
Grew,  140  Iowa,  175,  132  Am.  St  Rep.  248,  118  N.  W.  420,  upholding 
statute  to  relieve  county  treasurer  from  liability  for  loss  of  funds;  State 
v.  McConnell,  70  N.  H.  159,  46  Atl.  459,  to  the  point  that  ''forfeiture"  is 
equivalent  to  ''fine";  Salem  v.  Anson,  40  Or.  346,  91  Am.  St  Rep.  490, 
67  Pac.  193,  holding  where  bond  in  specified  sum  requires  electric-light 
company  getting  franchise  for  use  of  street  to  complete  plant  by  certain 
date,  sum  is  liquidated  damages;  Etter  v.  MTssouri  etc.  Ry.  Co.,  2  Tex.  App. 
Civ.  51,  word  "forfeiture"  in  statute  imposes  a  penalty;  Woodson  v.# 
Skinner,  22  Mo.  23,  discussing  forfeiture  of  lots  sold  by  city  for  nonpay- 
ment of  interest. 

Repeal  of  statute  imposing  a  penalty  is  in  itself  a  remission  of  the  penalty. 
Approved  in  United  States  v.  One  Hundred  Fifty  and  Seven-Twelfths 
Doz.  Long  Gloves,  168  Fed.  1012,  upholding  power  of  Secretary  of  Treas- 
ury to  remit,  on  application,  penalty  of  forfeiture  of  imported  goods; 
Flanigan  v.  Sierra  County,  122  Fed.  27,  holding  act  of  1901,  p.  635,  did 
not  abate  action  for  collection  of  tax  under  county  ordinance  passed  under 
authority  of  Cal.  Stats.  1897,  p.  465;  People  v.  Bank  of  San  Luis  Obispo, 
159  Cal.  70,  Ann.  Oas.  1912B,  1148,  37  L.  R.  A.  (N.  S.)  934,  112  Pac.  868, 
holding  repeal  of  banking  act  of  1903  did  not  destroy  right  of  bank  to 
hearing  on  appeal  from  order  denying  new  trial  after  adverse  judgment 
in  proceedings  by  State  to  have  it  declared  insolvent,  which  had  become 
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final  prior  to  repeal;  Atwood  ▼.  Buckingham^  78  Conn.  425,  62  Atl.  617, 
Gen.  Stats.  1902,  §  324,  providing  penalty  for  failure  of  administrator  to 
file  inventory  within  specified  time,  was.  repealed,  and  Acts  1905,  p.  413, 
c.  217,  declaring  that  in  all  actions  pending  and  brought  under  §  324,  re- 
covery should  be  one  dollar  only  as  penalty.  Was  retroactive;  Pensacola 
etc.  R.  R.  Co.  V,  State,  45  Fla,  89,  110  Am.  St  Bep.  69,  33  South.  986, 
repeal  of  Laws  1887,  p.  123,  e.  3746,  prescribing  penalty  for  charging 
higher  passenger  rates  than  allowed,  pending  appeal,  authorizes  reversal; 
dissenting  opinion  in  People  v.  McNulty,  3  Cal.  Unrep.  462,  28  Pac.  824, 
majority  holding  void  statute  changing  manner  and  place  of  executing 
death  sentence  as  being  ex  post  facto;  Snell  v.  Campbell,  24  Fed.  887,  888, 
holding  repeal  of  statute  imposing  penalty  for  nonpayment  of  taxes  is  re- 
mission of  penalty;  Thompson  v.  Bassett,  5  Ind.  536,  and  Commonwealth 
V.  Standard  Oil  Co.,  101  Pa.  St.  150,  no  action  lies  for  penalty  after  repeal 
of  statute  imposing  same;  Speekert  v«  Louisville,  78  Ky.  289,  rei>eal  of 
statute  pending  appeal  necessitates  reversal  of  judgment  for  penalty;  Kel- 
ler V.  State,  12  Md.  327,  71  Am.  Dec.  598,  or  after  affirmance  and  before 
application  for  rehearing;  United  States  v.  Tynen,  11  Wall.  95,  20  L.  ISd. 
166,  holding  upon  repeal  of  penal  act  all  prosecutions  under  it  fall ;  West- 
em  Union  Tel.  Co.  v.  Smith,  96  Ga.  570,  23  S.  E.  900,  setting  aside  judg- 
ment for  penalty  upon  repeal  of  statute  after  denial  of  motion  for  new 
trial  and  before  suing  out  of  bill  of  exceptions  thereon;  Spears  v.  Modoc 
Co.,  101  Cal.  306,  35  Pac.  870,  repeal  of  municipal  ordinance  pending  appeal 
remits  fine  imposed  thereunder;  Daggs  v.  Ewell,  3  Woods,  348,  Fed.  Cas. 
3537,  holding  repeal  of  usury  law  abrogates  forfeiture  of  interest;  Butler 
V.  State,  6  Ind.  169,  prosecution  will  not  be  sustained  after  passage  of  act 
manifesting  State's  intention  to  remit  punishment;  Keller  v.  State,  12  Md. 
327,  Leschi  v.  Washington,  1  Wash.  Ter.  17,  and  Tinker  v.  Van  Dyke,  1 
Flipp.  527,  Fed.  Cas.  14,058,  all  arguendo. 

Effect  of  statutes  to  defeat  or  preserve  pending  civil  actions.    Note, 
14  L.  R.  A.  722. 

ProvlBion  in  statute  that  for  failure  to  constract  certain  piece  of  road, 
railroad  shall  forfeit  certain  sum  to  use  of  certain  county,  doea  net  constltixte 
contract  whose  obligation  is  impaired  by  act  of  legislature  repealing  penalty. 

Approved  in  Territory  v.  Perea,  10  N.  M.  368,  62  Pac.  1096,  construing 
and  upholding  Laws  1889,  chap.  22,  §  34,  changing  penalties  on  delinquent' 
taxes;  Butler  v.  Pennsylvania,  10  How.  417,  18  L.  Ed.  479,  act  lowering 
salary  of  public  officer  pending  his  term  does  not  impair  the  obligation  of 
a  contract;  People  v.  Van  Gaskin,  5  Mont.  374,  6  Pac.  38,  or  change  his 
term  of  office;  East  Hartford  v.  Hartford  Bridge  Co.,  10  How.  535,  IS 
L.  Ed.  528,  nor  act  discontinuing  ferry  operated  under  franchise  held  dur- 
ing pleasure  of  the  assembly;  dissenting  opinion  in  State  Bank  v.  Knoop, 
16  How.  408,  14  L.  Ed.  998,  arguing  act  requiring  bank  to  set  off  .six  per- 
centum  of  dividends  in  lieu  of  taxes  does  not  amount  to  contract  fixing 
amount  of  taxation;  Essex  Public  Road  Board  v.  Skinkle,  140  U.  S.  340, 
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36  L.  Ed.  448,  11  Sap.  Ct.  792,  holding  governmental  public  agency,  such 
as  road  board,  cannot  acquire  property  though  sale  under  assessment  levied 
by  itself,  which  cannot  be  divested  without  impairing  obligation  of  con- 
tract; Rogers  Locomotive  etc.  Works  v.  American  Emigrant  Co.,  164  U.  S. 
576,  41  L.  Ed.  669, 17  Sup.  Ct.  193,  holding  county  bound  by  action  of  State 
in  matters  relating  to  public  lands,  independent  of  its  own  previous  action ; 
Crescent  etc.  Gas  Light  Co.  v.  New  Orleans  Gas  Light  Co.,  27  La.  Ann.  148, 
proviso  in  franchise  giving  municipal  corporation  right  of  purchase  does 
not  create  a  vested  right  such  as  to  impair  obligation  of  contract  by  repeal 
of  that  right ;  Mayor  etc.  Hagerstow^  v.  Schner,  37  Md.  195,  holding  legis- 
lature may  take  away  from  municipal  corporation  right  to  plead  statute 
of  Umitations  in  bar  by  extending  period  of  statutory  limitation;  Nevitt 
V.  Qank  of  Port  Gibson,  6  Smedes  &  M.  524,  holding  where  statute  pro- 
vided for  forfeiture  of  bank  charter,  in  certain  cases,  it  was  no  impair- 
ment of  contract  to  change  proceedings  upon  forfeiture  so  as  to  permit 
colleetion  of  debts  due  bank;  Supervisors  v.  Luck,  80  Vt.  227,  grant  to 
supervisors  of  right  to  build  a  bridge  creates  no  contract  whose  obligation 
is  impaired  by  repeal  of  the  grant;  Wooster  v.  Plymouth,  62  N.  H.  213, 
arguendo. 

Disjiinguished  in  Robinson  v.  Howe,  13  Wis.  344,  holding  act  extending 
peried  of  redemption  of  lands  sold  for  taxes  impairs  the  obligation  of 
contract. 

Miscellaneous.  Cited  in  The  Assessor  v.  Osbomes,  9  Wall.  575, 19  L.  Ed. 
761,  and  State  v.  Flanders,  24  La.  Ann.  68,  citing  argument  of  counsel  on 
proposition  that  interpretation  of  laws  belongs  to  judicial  not  legislative 
department. 

3  How.  563-656,  11  L.  Ed.  722,  STOfPSON  T.  WEST  0HE8TEB  B.  B.  GO. 

Only  that  part  of  the  charge  of  the  court  below  which  1b  spedflcally  ex- 
cepted to  should  be  set  out  In  the  hill  of  exceptions. 

Approved  in  Phoenix  etc.  Ins.  Co.  v.  Radden,  120  U.  S.  193,  30  L.  Ed.  648, 
7  Sup.  Ct.  505,  censuring  practice  of  spreading  charge  in  extenso  upon 
the  record  and  collecting  authorities. 

Supreme  Oourt  has  no  power  to  correct  any  errors  or  omlssloiiB  of  the  Circuit 
Court  In  framing  the  exceptions. 

Approved  in  Hanna  v.  Maas,  122  U.  S.  26,  30  L.  Ed.  1118,  7  Sup.  Ct. 
1057;  exceptions  cannot  be  amended  or  redrafted  in  Supreme  Court; 
Bridges  v.  Kuykendall,  58  Miss.  828,  and  Murphy  v.  Milford  etc.  Ry.  Co., 
210  Fed.  136,  126  C.  C.  A.  651,  both  following  rule;  Columbus  Const.  Co. 
V.  Crane  Co.,  101  Fed.  56,  holding  rule  10  of  Circuit  Court  of  Appeals, 
Seventh  Circuit,  relative  to  exceptions  to  charge,  does  not  require  the 
grounds  of  exception  to  be  enumerated  in  the  exceptions, 
in— 64 


3  How-  566-668  NOTES  ON  U.  S.  REPORTS.  1010 

Supreme  Comt  irlU  not  regard  any  part  of  charge  as  subject  of  revision, 
unless  Judges,  or  one  of  them,  certify  under  seal  that  it  was  excepted  to  at 
trial. 

Cited  in  Nicoll  v.  American  Ins.  Co.,  3  Wood.  &  M.  537,  Fed.  Cas.  10,259, 
Smith  V.  United  States,  1  Wash.  Ter.  271,  and  Strain  v.  Gonrdin,  2  Woods, 
382,  11  N.  B.  R.  157,  Fed.  Cas.  13,621,  all  holding  exceptions  must  be  Uken 
at  the  trial. 

Omission  of  part  of  charge  of  court  below  which  was,  in  fact,  embraced  in 
the  exception,  if  mere  clerical  error,  will  entitle  party  to  certiorari  upon  pro- 
duction of  copy  of  exception  properly  certified. 

Approved  in  Jacksonville  St.  R.  R.  Co.  v.  Walton,  42  Fla.  77,  28  South. 
66,*  holding  clerk  must  omit  from  transcript  matter  erased  or  struck  from 
bill  of  exceptions  by  judge  before  signing. 

Distinguished  in  Pittsburgh  Gas  A  Coke  Co.  v.  Goff-Kirby  Coal  Co.,  151 
Fed.  469,  81  C.  C.  A.  76,  refusing  permission  to  file  amended  bill  of  excep- 
tions after  argument;  in  absence  of  showing  good  reason  for  incomplete- 
ness of  original  bill. 

Miscellaneous.  Cited  in  United  States  v.  Morgan,  11  How.  158,  13  L  Ed. 
645,  discussing  proper  framing  of  bills  of  exception. 

S  How.  656^68,  11  L.  Ed.  724,  UNITED  STATES  V.  FBEEBCAN. 

Officers  of  the  marine  corps  are  not  officers  of  the  army. 

Cite^  in  In  re  Bailey,  2  Sawy.  203,  Fed.  Cas.  728,  holding  by  analogy 
army  of  the  United  States  does  not  include  maiincs. 

Thing  which  is  within  the  intention  of  the  makers  of  a  statute  is  as  mnch 
within  the  statute  as  if  it  were  within  the  letter. 

Approved  in  United  States  v.  American  Surety  Co.,  200  U.  S.  203,  50 
L.  Ed.  440,  26  Sup.  Ct.  168,  labor  and  materials  used  in  prosecution  of  a 
public  work,  whether  furnished  under  contract  directly  to  contractor  or  to 
subcontractor,  are  within  obligation  of  surety  under  bond  pursuant  to  28 
Stat.  278,  c.  280 ;  Mutual  Reserve  Life  Ins.  Co.  v.  Roth,  122  Fed.  858,  hold- 
ing Rev.  Stats.  Mo.  1879,  §  5963,  does  not  apply  to  policies  issued  on  assess- 
ment or  natural  premium  plan;  Chauncey  v.  Dyke  Bros.,  119  Fed.  9, 
holding  under  Acts  Ark.  1895,  p.  217,  §§3,  10,  mechanic's  lien  is  superior - 
to  mortgagees';  Little  Rock  v.  United  States,  103  Fed.  421,  holding  under 
Arkansas  laws,  city  may  issue  warrants  in  payment  of  debt's;  Fuller  v. 
American  Supply  Co.,  185  Ala.  522,  64  South.  552,  holding  attention  of 
phraseology,  or  omission  or  addition  of  words  in  codifying  statute,  does 
not  change  intent^  unless  language  susceptible  to  no  other  construction; 
Cocciola  V.  Wood-Dickerson  Supply  Co.,  136  Ala.  537,  33  South.  857,  hold- 
iny  act  March  4,  1901,  relative  to  mechanics'  liens  in  Jefferson  county  ap- 
])lies  as  well  to  separate  buildings  on  same  lot  as  to  separate  buildings  on 
<*ontiguous  lots;  Mackall  v.  District  of  Columbia,  16  App.  D.  C.  307,  hold- 
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ing  thmg  iM»t  within  meaning  and  pnrpose  of  statute  was  no  part  of  it, 
though  within  strict  letter;  State  v.  Earnhardt,  170  N.  C.  727,  728,  86 
S.  E.  961,  applying  rule  in  construing  statute  relating  to  working  of  felons 
in  felon  clothing;  Russ  v.  Commonwealth,  210  Pa.  St.  553,  105  Am.  St. 
Bep.  825,  1  L.  R.  A.  (N.  S.)  409,  60  Atl.  172,  under  resolution  of  1897, 
relating  to  attendance  by  legislature  at  dedication  of  Grant's  monument, 
committee  to  which  matter  referred  could  contract  for  meals  for  legislators ; 
Trustees  of  Caledonia  Cotfnty  Grammar  School  v.  Kent,  86  Vt.  158,  84  Atl. 
29;  holding  statute  authorizing  lease  of  school  lands  was  intended  for  sup- 
port of  schools,  and  did  not  authorize  lease  in  perpetuity  for  lump  sum 
in  advance ;  Hasson  v.  City  of  Chester,  67  W.  Va.  282,  67  S.  E.  733,  apply- 
ing rule  in  construing  statute  providing  for  election  commissioners  from 
political  parties ;  State  v.  Harden,  62  W.  Va.  346,  68  S.  Er  728,  applying 
rule  in  construing  provisions  of  Constitution  relating  to  jurisdiction  of 
County  Courts;  State  v.  Donald,  160  Wis.  123,  151  N.  W.  365,  applying 
rule  in  construing  statutes  relating  to  internal  improvements;  State  v. 
Phelps,  144  Wis.  10,  85  L.  R.  A.  (N.  S.)  358,  128  N.  W.  1044,  applying  rule 
in  construing  primary  election  law ;  Western  Union  Telegraph  Co.  v.  Eyser, 
Id  Wall.  427,  22  L.  Ed.  44,  construing  act  regulating  writs  of  error  so  as  to 
enlarge  the  time  for  service  of  the  writ  until  after  the  Rling  of  super- 
sedeas bond;  In  re  Van  Vliet,  43  Fed.  767,  10  L.  R.  A.  454,  applying  rule 
and  construing' act  regulating  interstate  commerce  in  intoxicants;  Shella- 
bai^er  v.  Commissioners  Jackson  Co.,  50  Kan.  142,  32  Pac.  133,  construing 
statute  creating  representative  districts;  United  States  v.  Boyd,  68  Fed. 
582,  State  v.  Commissioners,  20  Fla.  482,  Barclay  v.  Plant,  50  Ala.  515, 
Price  V.  Stone,  49  Ala.  550,  and  Stewart  v.  Kahn,  11  Wall.  504,  20  L.  R.  A. 
178,  the  intention  of  the  lawmaker  constitutes  the  law;  Beekman  v.  Hud- 
son etc.  R.  R.  Co.,  35  Fed.  9,  intention  of.  the  legislature  should  prevail  over 
mere  verbal  construction;  Shellabarger  v.  Commissioners  etc.  Jackson  Co., 
50  Kan.  141,  32  Pac.  133,  and  Medley  v.  Medley,  81  Va.  273,  intent  will 
be  effected,  though  contrary  to  the  letter,  collecting  cases;  United  States 
V.  Collier,  3  Blatchf .  335,  Fed.  Cas.  14,833,  construing  statute  fixing  salary 
of  deputy  collectors;  Thurber  v.  Miller,  67  Fed.  377,  32  U.  S.  App.  209, 
construing  act  providing  for  removal  of  causes  and  holding  interposition 
of  separate  defenses  by  several  defendants  not  to  constitute  s^arate 
causes  removable  thereunder;  Bennett  v.  American  Express  Co.,  83  Me. 
240,  23  Am.  St  Rep.  777,  13  L.  R.  A.  86,  22  Atl.  161,  holding  statute 
imposing  penalty  for  having  deer  in  one's  possession  inapplicable  to  com- 
mon carriers;  Wadsworth  v.  Marshall,  88  Se.  269,  32  L.  R.  A.  589,  34 
Atl.  31,  construing  statute  relating  to  blasting  lime  rock;  People  v. 
Braman,  30  Mich.  470,  construing  word  "accuse,"  in  penal  statute;  Cham- 
berlain v.  Western  Trans.  Co.,  44  N.  T.  309,  4  Am.  Rep.  684,  construing 
word  "goods"  in  statute  to  include  "baggage";  State  v.  Hughes,  86  N.  C. 
664,  construing  ''breaking"  and  "entering"  in  penal  statute;  Chase  v. 
Swajme,  88  Tex.  226,  53  Am.  St.  Rep.  749,  30  S.  W.  1052,  construing  home- 
stead act;  Orange  etc.  R.  R.  v.  Alexandria,  17  Gratt.  182^  construing  statute 
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exempting  railr€>ad  from  taxation;  State  v.  Shov^f'W  Wis.  9,  65  Am.  St. 
Rep.  20,  87  L.  R.  A.  146,  70  N.  W.  314,  even  peijal  statutes  are  not  construed 
in  derogation  of  the  legislative  intention;  Sehool  Directors  of  Pelican  v. 
School  Directors  of  Rock  Palls,  81  Wis.  433,  51  N.  W.  873,  construing  word 
"credit"  in  statute ;  Claflin  v.  Steenbock,  18  Gratt.  860,  construing  act  rela- 
tive to  attachments;  United  States  v.  Babbit,  1  Black, 01,  17  L.  Ed.  96,  dis- 
cussing statute  fixing  salary  of  registers  of  the  land  office ;  Jewett  v.  Cunard, 
3  Wood.  &  M.  292,  Fed.  Cas.  7310,  remarking  that  it  would  not  require  a 
very  forced  construction  of  statute  forbidding  joinder  of  defendants  in  cer- 
tain cases  to  extend  it  to  plaintiff;  In  re  Leong  Tick  Dew,  10  Sawy.  46,  19 
Fed.  495,  and  In  re  Chew  Heong,  10  Sawy.  374,  21  Fed.  799,  both  construing 
Chinese  Exclusion  Act. 

Distinguished  in  Ludington  v.  The  Nnoleus,  16  Fed.  Cas.  1095,  holding  act 
to  extend  jurisdiction  of  courts  of  limited  jurisdiction  not  within  rule; 
Madison  v.  Daley,  58  Fed.  755,  construing  statute  and  holding  power  of  city 
to  construct  wharves,  does  not  include  power  to  condemn  private  wharf;  In 
re  Railroad  Comnirs.,  87  Me.  254,  32  Atl.  866,  refusing  to  apply  rule  where 
result  could  be  otherwise  attained;  Duke  v.  Central  etc.  Telephone  Co.,  53 
N.  J.  L.  350,  11  L.  R.  A.  667,  21  Atl.  462,  ruling  similarly. 

Rules  for  interpretation  of  statute.    Note,  14  E.  R.  0.  832. 

Every  part  of  an  act  is  to  be  taken  into  view  for  tlia  puxpose  of  discoTeoring 
the  mind  of  the  legislature. 

Approved  in  Slack  v.  State,  61  Tex.  Cr.  381,  Attn.  Cas.  1913B,  112,  136 
S.  W.  1077,  construing  statute  prohibiting  sale  of  liquors  in  counties  under 
local  option ;  McKay  v.  Hill,  1  Hask.  286,  Fed.  Cas.  8845,  every  word,  sen- 
tence, and  clause  should  be  given  effect  if  possible;  People  v.  Plumsted,  2 
Mich.  468,  intent  is  to  be  gathered  from  a  view  of  the  whole  statute. 

If  It  can  be  gathered  from  subsequent  statute  in  pari  materia,  what  meaning 
legislature  attaches  to  words  of  former  statute,  they  will  amount  to  legislative 
declaration  of  its  meaning,  and  will  govern  construction  of  first  statute. 

Approved  in  New  York  etc.  Ry.  Co.  v.  Peninsula  Produce  Exchange,  240 
U.  S.  40,  60  L.  Ed.  515,  36  Sup.  Ct.  232,  applying  rule  in  holding  that 
Carmack  amendment  of  June  21,  1906,  extends  to  failure  of  carrier  to 
transport  with  reasonable  dispatch;  Tiger  v.  Western  Invest.  Co.,  221 
U.  S.  309,  55  L.  Ed.  747,  31  Sup.  Ct.  578,  and  Bowling  v.  United  States, 
233  U.  S.  536,  68  L.  Ed.  1083,  34  Sup.  Ct.  659,  both  applying  rule  in  deter- 
mining intent  of  Congi-ess  in  statutes  relating  to  restriction  or  alienation 
of  Indian  allotted  lands;  Wetmore  v.  Markoe,  196  U.  S.  77,  49. L.  Ed.  394, 
25  Sup.  Ct.  172,  liability  for  alimony  due  under  divorce  decree  is  not 
barred  by  bankruptcy  discharge;  Johnson  v.  Southern  Pac.  Co.,  196  U.  S. 
21,  49  L.  Ed.  871,  25  Sup.  Ct.  158,  construing  Comp.  Stats.  1901,  p.  3174, 
relating  to  automatic  couplers;  Hamilton  v.  Rathbone,  175  U.  S.  419,  44 
L.  Ed.  221,  20  Sup.  Ct.  157,  holding  right  given  to  married  woman  by 
Rev.  Stats.  Dist.  of    Col.,  §  728,  to  devise  and  bequeath  her  property, 
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applies  to  all  her  property;  Kentucky  Coal  Lands  Co.  v.  Mineral  Develop- 
ment Co.,  219  Fed.  52,  133  C.  C.  A.  151,  eonstruing  provisions  of  judiciary 
aet  of  1875,  in  light  of  judicial  code  of  1912,  as  to  jurisdiction  of  local 
actions;  United  States  v.  Shock,  187  Fed.  869,  applying  rule  in  deter- 
mining right  of  Indians  to  alienate  allotted  lands ;  United  States  v.  Moore, 
161  Fed.  519,  88  C.  C.  A.  455,  applying  rule  in  determining  effect  of  Indian 
treaty  as  to  title  to  lands ;  Mosle  v.  Bidwell,  130  Fed.  335,  336,  65  C.  C.  A. 
533,  Customs  Administrative  Act  1890,  §  20,  relating  to  withdrawal  of 
merchandise  from  bonded  warehouses,  means  such  pa^^ment  as  merchan- 
dise would  be  subjected  to  at  time  of  withdrawal;  M'Fadden  v.  Mountain 
View  Min.  etc.  Co.,  97  Fed.  677,  construing  27  Stat.  62,  restoring  to  public 
domain  portion  of  Colville  Indian  reservation,  with  reference  to  mining 
locations;  Lambe  v.  McCormick,  116  Iowa,  172,  89  N.  W.  242,  construing 
statutes  relative  to  assessment  of  property  for  taxation ;  Board  of  Commrs. 
v.  Branaman,  169  Ind.  91,  82  N.  E.  69,  applying  rule  in  construing  high- 
way improvement  statute;  Hutchens  v.  Covert,  39  Ind.  App.  388,  78  N.  E. 
1062,  applying  rule  in  construing  statute  providing  for  police  pensions; 
^  State  V.  Frederickson,  101  Me.  42,  63  Atl.  537,  under  anti-liquor  law  (Rev. 
Stats.,  c.  29,  §40),  cider  is  intoxicating  liquor;  Henry  v.  State,  87  Miss. 
69,  39  South.  872,  Rev.  Code,  1892,  §  3201,  providing  for  working  of  con- 
victs  on  farm  leased  for  that  purpose,  is  not  repealed  by  act  of  1894,  pro- 
viding for  establishment  of  penitentiary  farm;  Blackwell  v.  Bank  of 
Albuquerque,  10  N.  M.  566,  63  Pac.  47,  construing  statutes  relating  to  sales 
for  delinquent  taxes ;  Ex  parte  Flake,  67  Tex.  Cr.  228,  149  S.  W.  152,  apply- 
ing rule  in  determining  meaning  of  ''nonintoxicating  liquors  and  bever- 
ages"; In  re  Garr's  Estate,  31  Utah,  73,  86  Pac.  763,  applying  rule  to 
statutes  legitimatizing  bastards;  Starr  v.  Long  Jim,  52  Wash  145,  100  Pac. 
197,  applying  rule  in  determining  title  acquired,  by  Indians  under  treaty 
and  statute  directing  issuance  of  patents;  dissenting  opinion  in  Pueblo  of 
Isleta  V.  Tondre,  18  N.  M.  411,  137  Pac.  94,  majority  holding  laws  of 
1907,  chapter  49,  do  not  regulate  community  acequias  constructed  prior 
to  passage  of  act  as  to  right  to  change  point  of  diversion  from  stream  into 
acequias;  dissenting  opinion  in  State  v.  Lammers,  113  Wis.  409,  86  N.  W. 
681,  construing  Rev.  Stats.  1898,  §§  854,  865,  relatives  to  incorporation  of 
towns;  Cope  v.  Cope,  137  U.  S.  688,  34  L.  Ed.  834,  11  Sup.  Ct.  224,  holding 
recognition  of  former  act  by  later  act  conclusive  against  repeal  or  amend- 
ment by  implication  by  intermediate  acts;  United  States  v.  Huggett,  40 
Fed.  643,  comparing  acts  relating  to  obscene  publications  and  holding 
language  of  later  act  showed  Congress  had  interpreted  former  acts  not 
to  include  letters;  Hunt  v.  Hunt,  37  Me.  348,  holding  statute  relating  to 
illegitimates,  explained  by  subsequent  act  in  pari  materia;  Northern  etc. 
R.  R.  Co.  V.  Barnes,  2  N.  D.  360,  38^,,  51  N.  W.  401,  410,  applying  rule  to 
legislative  grant  of  lands;  Qoodall  v.  Tuttle,  3  Biss.  234,  7  N.  B.  R.  207, 
Fed.  Cas.  5533,  re-enactment  of  language  of  former  statute  is  recognition 
of  construction  given  by  the  courts  to  first  statute. 
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In  doal>tf ul  cbma,  court  should  compare  all  parts  of  statute  and  different 
statutes  In  pari  materia  to  ascertain  intention  of  legislature. 

Approved  in  United  States  v.  Hemmer,  195  Fed.  806,  and  In  re  Lands  of 
Five  Civilized  Tribes,  199  Fed.  823,  both  applying  rule  in  determining  right 
of  Indians  to  alienate  homestead  l^ds;  United  States  v.  Hanson,  167  Fed. 
893,  93  C.  C.  A.  371,  construing  reclamation  act  of  1902  (reversed  on 
appeal) ;  Kieckhoefer  v.'  United  States,  19  App.  D.  C.  416,  holding  section 
5488,  Revised  Statutes,  was  clear  on  its  face;  Hevner  v.  Matthews,  4  App. 
D.  C.  391,  393,  applying  rule  in  determining  power  to  acknowledge  deeds; 
Brandon  v.  Williams,  157  Ala.  388,  47  South.  200,  holding  sections  of 
code  chapter  on  taxation  must  be  construed  together;  Chamberlain  v.  Iowa 
Tel.  Co.,  119  Iowa,  627,  93  N.  W.  599,  holding  under  Code  1873,  §  1324, 
telephone  company  may  occupy  such  streets  with  its  poles  and  lines  without 
city's  consent;  In  re  Contest  of  Le  Sueur  Election,  127  Minn.  322,  149 
N.  W.  474,  applying  rule  to  statutes  relating  to  liquor  license  election; 
Browning  v.  Board  of  Chosen  Freeholders,  78  N.  J.  L.  292,  73  Atl.  92, 
applying  rule  in  construing  statutes  as  to  power  of  county  to  erect  bridges; 
Territory  v.  Denver  etc.  R.  R.  Co.,  12  N.  M.  429,  78  Pac.  74,  construing 
Laws  1901,  p.  96,  c.  45,  §§3,  4,  relating  to  inspection  of  hides;  dissenting 
opinion  in  Moulton  v.  Scully,  111  Me.  466,  89  Atl.  961,  construing  provisions 
of  Constitution  relating  to  removal  of  officers  by  legislature;  Atkins  v. 
Disintegrating  Co.,  18  Wall.  301,  21  L.  Ed.  844,  construing  word  ''suit" 
in  statute  to  include  suits  in  admiralty,  by  comparison  of  statutes ;'  Fussell 
v.  Gregg,  113  U.  S.  560,  28  L.  Ed.  997,  5  Sup.  Ct.  636,  construing  scries  of 
statutes  relating  to  the  Virginia  military  district  as  if  a  certain  section 
contained  in  one  of  them  had  been  repeated  in  every  subsequent  one; 
United  States  v.  Central  etc.  R.  R.  Co.,  118  U.  S.  239,  30  L.  Ed.  175,  6  Sup. 
Ct.  1040,  construing  statutes  fixing  compensation  of  railroad ;  Central  Trust 
Co.  V.  Cameron  etc.  Coal  Co.,  47  Fed.  137,  comparing  mechanics'  lien  acts 
and  holding  "building"  does  not  include  a  "coke  oven";  United  States 
V.  Davis,  54  Fed.  154,  12  U.  S.  App.  47,  holding  by  comparison  of  legis- 
lation, that  costs  are  payable  by  the  United  States  in  certain  cases;  Nash- 
ville etc.  R.  R.  Co.  V.  Comans,  45  Ala.  443,  holding  laws  relating  to  railroad 
companies  should  be  construed  as  one  act;  Se3nnour  v.  State,  51  Ala.  54, 
so  also  all  acts  relating  to  licensing  peddlers  should  be  construed  as  one; 
State  V.  The  Justices,  15  Ga.  411,  comparing  statutes  relating  to  licensing 
taverns;  State  v.  Gerhardt,  145  Ind.  460,  88  L.  R.  A.  322,  44  N.  E.  476, 
comparing  statutes  on  sale  of  intoxicating  liquors;  Harriman  v.  State,  2 
G.  Greene,  274,  applying  rule  to  statutes  relating  to  organization  of  Dis- 
trict Courts ;  Brewer  v.  Hamor,  83  Me.  257,  22  Atl.  163,  and  Lyon  v.  Lyon, 
88  Me.  401,  34  Atl.  181,  to  statute  concerning  heirship  of  illegitimates; 
Gray  v.  County  Conmirs.,  83  Me.  436,  22  Atl.  377,  to  statute  relating  to 
highways ;  Maine  etc.  Ry.  Co.  v.  Bangor  etc.  R.  R.  Co.,  89  Me.  564,  36  Atl. 
1054,  to  statutes  relating  to  highway  crossing  by  railways;  Simpkins  v. 
Ward,  45  Mich.  564,  8  N.  W.  510,  to  statutes  relating  to  organization 
of  school  districts;  State  ▼.  Slover,  126  Mo.  659,  29  S.  W,  720,  to  election 
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laws;  Hendriz  v.  Rieman,  6  Neb.  522,  to  statutes  relating  to  the  com- 
mencement,  prosecution  and  revivor  of  actions;  McLaughlin  v.  Hoover, 
1  Or.  33,  to  statutes  relating  to  acknowledgments ;  Clark  v.  Mowyer,  5  Mich. 
468,  holding  re-enactment  of  statute  a  legislative  ratification  of  construc- 
tion given  to  language  thereof  by  executive  officers. 

Brevet  officers  of  the  marine  corps  are  included  in  the  regnlationB  of  .1836 
upon  the  subject  of  brevet  pay. 

Cited  in  United  States  v.  Freeman,  1  Wood.  &  M.  51,  Fed.  Cas.  15,163^ 
upon  retrial  of  principal  case  in  lower  court. 

Army  regulations,  when  sanctioned  by  the  President,  have  the  force  of  law. 

Approved  in  United  States  v.  Michael,  153  Fed.  611,  upholding  regulation 
against  sale  by  soldier  of  equipment  issued  him,  and  providing  imprison- 
ment as  penalty;  Kirkman  v.  McClaughry,  152  Fed.  259,  holding  rulings 
and  practice  of  War  Department  would  not  be  overthrown  by  Federal 
courts  except  for  most  urgent  reasons;  In  re  Brodie,  128  Fed.  668,  holding 
Court-martial  Manual  of  1895  qualified  Army  Regulations,  par.  940,  relat- 
ing to ■  imprisonment  in  penitentiary;  Kurtz  v.  Moffitt,  115  U.  S.  503,  29 
L.  Ed.  462,  6  Sup.  Ct.  154,  discussing  regulation  authorizing  payment  of 
reward  for  bringing  in  deserters;  Hickey  v.  Huse,  56  Me.  495,  discussing 
''deserters"  within  the  meaning  of  army  regulations. 

Brevet  field  officer  of  marine  corps,  who  is  captain  in  line  of  his  corps  and 
in  actual  command  of  company,  whether  in  command  of  post  or  not,  is  entitled 
to  additional  compensation  for  responsibility  of  clothing. 

Cited  in  United  States  v.  Freeman,  1  Wood.  &  M.  49,  50,  Fed.  Cas.  15,163, 
upon  rehearing  of  principal  case  in  lower  court. 

3  How.  568-673,  11  L.  Ed.  729,  ANDBEWS  V.  WALL. 

Agreement  of  consortship  may  be  enforced  in  an  admiralty  court. 
Cited  in  Kellum  v.  Emerson,  2  Curtis,  83,  Fed.  Cas.  7669,  discussing 
jurisdiction  of  admiralty  to  take  account  and  holding  admiralty  has  no 
jurisdiction  over  a  libel  asserting  equitable  title  to  one-fourth  of  a  vessel 
and  claiming  an  account  of  the  earnings. 

Bule  of  equity  that  answer  to  matters  directly  responsive  to  allegations  of 
bill  is  sufficient  proof  unless  overcome  by  testimony  of  two  witnesses,  does  not 
prevail  in  admiralty. 

Cited  in  Eads  v.  The  H.  D.  Bacon,  Newb.  278,  Fed.  Cas.  4232,  holding 
equity  rule  does  not  prevail  in  admiralty  even  when  the  answer  is  directly 
responsive  to  interrogatories  propounded;  The  Serapis,  37  Fed.  442,  libel- 
ant's answers  to  interrogatories  are  not  evidence,  except  as  pleadings  are 
evidence;  dissenting  opinion  in  Waring  v.  Clarke,  5  How.  475,  12  L.  Ed. 
242,  discussing  adoption  of  English  law  of  admiralty  by  United  States 
admiralty  courts.  * 
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Agreement  of  consortship  between  masters  of  two  Tessels  engaged  in  biui- 
ness  commonly  called  wrecking  extends  to  owners  and  crews  and  ia  not  merely 
personal  between  masters. 

Cited  in  Cash  v.  One  Thousand  Two  Hundred  and  Seventy-seven  Dollars 
and  Five  Cents,  5  Fed.  Cas.  268,  where  consortship  was  general,  including 
fishing,  freight,  passage  money  and  salvage. 

• 

Admiralty  possesses  a  clear  and  established  JiBlsdlction  in  personam  as  well 
as  in  rem  over  maritime  contracts. 

Approved  in  Old  Dominion  Steamship  Co.  v.  Gilmore,  207  U.  S.  406, 
52  L.  Ed.  270,  28  Sup.  Ct,  133,  holding  where  fund  is  being  distributed  in 
proceeding  to  limit  liability  of  owners  of  vessel,  all  claims  to  which  admir- 
alty does  not  deny  existence  must  be  recognized,  whether  they  are  admiralty 
liens  or  not ;  Moir  v.  The  Dubuque,  17  Fed.  Cas.  571,  lien  for  repairs  may 
be  enforced  in  admiralty;  Tunno  v.  The  Betsina,  24  Fed.  Cas.  317,  remark- 
ing mortgagee  may  intervene  in  admiralty  if  vessel  is  within  the  juris- 
diction of  the  court;  The  Richard  Busteed,  1  Sprague,  442,  Fed.  Cas. 
11,764,  and  The  St.  Lawrence,  1  Black,  525,  17  L.  Ed.  182,  lien  upon  ship, 
given  by  State  law,  may  be  enforced  in  admiralty;  The  Ship  P^ama, 
01c.  363,  Fed.  Cas.  10,703,  a  shipper  has  a  right  to  proceed  in  rem  against 
vessel  for  amount  of  his  interest  and  losses  thereon,  when'  cargo  has  not 
been  delivered  according  to  the  terms  of  the  charter-party. 

Distinguished  in  Cox  v.  Murray,  Abb.  Adm.  342,  Fed.  Cas.  3304,  holding 
admiralty  afEords  no  remedy  for  breach  of  executory  contract  for  personal 
services  in  lading  or  unlading  cargo;  Vandewater  v.  Steamship  Yankee 
Blade,  McAll.  14,  15,  Fed.  Cas.  16,847,  admiralty  affords  no  proceeding  in 
rem  where  no  maritime  lien  subsists;  Hill  v.  The  Grolden  Gate,  12  Fed. 
Cas.  158,  courts  of  admiralty  will  not  notice  the  claims  of  general  creditors 
of  owners  or  parties  in  interest. 

Admiralty  jurisdiction  of  contracts.    Note,  66  L.  B.  A.  221,  282. 

Where  proceeds  are  In  rightful  custody  of  admiralty,  it  may  entertain  a 
supplemental  suit  to  ascertain  to  whom  they  belong,  and  to  deliver  them  to 
parties  entitled. 

Approved  in  In  re  Moneys  in  Registry  of  Diat.  Court,  170  Fed.  475, 
holding  where  salvors  of  derelict  were  awarded  part  of  salvage,  and  claim- 
ing all,  were  subsequently  awarded  balance  on  its  remaining  unclaimed 
many  years,  they  took  balance  subject  to  any  claims  that  might  arise; 
The  Underwriter,  119  Fed.  743,  discussing  question  of  maritime  liens  for 
supplies  and  repairs;  The  St.  John,  101  Fed.  470,  admiralty  court  having 
in  its  possession  fund  arising  from  sale  of  vessel  in  limitation  of  liability 
proceeding  may  determine  claims  between  owners  and  insurers;  The  J.  E. 
Rumbell,  148  U.  S.  15,  87  L.  Ed.  848,  13  Sup.  Ct.  501,  holding  admiralty 
has  jurisdiction  of  the  sale  of  vessel  by  its  order  to  determine  priority  of 
elaims  pf  mortgagees  and  materialmen;  Proceeds  of  The  Lady  Franklin, 
2  Biss.  123,  Fed.  Cas.  7983,  lien  given  hy  State  law  may  be  enforced  against 
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proceeds  even  where  not  previously  perfected;  The  Ship  Panama,  01c. 
353,  356,  Fed.  Cas.  10,703,  where  proceeds  are  in  possession  of  the  court 
it  may  decide  who  i&  entitled  to  withdraw  them;  The  St.  Joseph,  1  Brown, 
203,  Fed.  Cas.  12,229,  applying  rule ;  United  States  v.  Mackoy,  2  Dill.  308, 
Fed.  Cas.  15,696,  lienors  may,  notwithstanding  decree  of  condemnation, 
while  proceeds  are  in  court,  apply  to  the  court  in  which  the  fund  remains 
to  establish  the  rights  and  equities  in  respect  to  it;  Leland  v.  Ship  Medora, 

2  Wood.  &  M.  114,  Fed.  Cas.  8237,  if  admiralty  has  possession  of  property 
it  may  allow  institution  of  supplemental  suits  to  ascertain  to  whom  it 
goes;  Justi  Pon  v.  The  Arbustci,  14  Fed.  Cas.  62,  contradictory  claims  to 
moneys  in  court,  resting  upon  demands  of  a  maritime  character,  may  be 
prosecuted  in  admiralty;  China  etc.  Ins.  Co.  v.  Force,  142  N.  Y.  98,  40 
Am.  St.  Rep.  581,  36  N.  E.  876,  refusing  to  hold  conclusive  decree  of  foreign 
admiralty  court  distributing  proceeds  of  salvage  sale,  when  parties  claim- 
ing were  not  before  the  foreign  court. 

Distinguished  in  The  Lottawanna,  20  Wall.  223,  22  L.  Ed.  263,  holding 
claim  against  vessel  does  not  attach  to  proceeds  unless  constituting  a  mari- 
time lien;  The  Ship  Sailor  Prince,  1  Ben.  467,  Fed.  Cas.  12,219,  where 
mortgage  exists  upon  the  moiety  of  a  vessel,  afterward  libeled,  eondemned 
and  sold  under  process  in  admiralty,  and  the  proceeds  brought  into  the 
registry  of  the  court,  the  mortgagee  could  not  file  a  libel  against  a  moiety 
of  the  proceeds ;  The  Surplus  and  Remnants  of  the  Ship  Edith,  5  Ben.  442, 
Fed.  Cas.  4282,  6  N.  B.  R.  459,  a  general  creditor  is  hot  entitled  to  the  pro* 
eeeds  as  against  a  mortgagee  or.  assignee. 

Miscellaneous:  Cited  in  Marshall  v.  Bazin,  16  Fed.  Cas.  837,  The 
Schooner  Active,  01c.  288,  Fed.  Cas.  34,  Reppert  v.  Robinson,  Taney, 
495,  Fed^  Cas.  11,703,  The  Eclipse,  3  Biss.  102,  Fed.  Cas.  4268,  Thomas  v. 
Osbom,  19  How.  38,  15  L.  Ed.  541,  and  The  Steamer  St.  Lawrence,  1  Black, 
532,  17  L.  Ed.  185,  as  commenting  on  and  explaining  Ramsay  v.  Allegre, 
12  Wheat.  611,  6  L.  Ed.  746,  upon  proposition  that  a  maritime  lien  is  extin- 
guished by  an  outstanding  mercantile  promissory  note  that  had  been  given 
for  the  amount;  The  Theodore  Perry,  23  Fed.  Cas.  912,  and  The  Nebraska, 
69  Fed.  1013,  34  U.  S.  App.  119,  to  similar  purport. 

3  How.  574-677,  11  !■.  Ed.  732,  BONKAFEE  Y.  WIUJAMS. 

Where  dtUsensliip  of  parties  gives  jurisdiction  and  legal  rigbt  to  sue  is  in 
plaintiff,  court  will  not  inquire  into  residence  of  persons  equitably  interested 
but  not  parties  on  record. 

Approved  in  Laubscher  v.  Fay,  197  Fed.. 880,  holding  under  Ohio  statute 
personal  representative  was  real  party  in  interest  in  action  for  wrongful 
death,  and  his  citizenship,  not  that  of  beneficiaries,  determined  jurisdic- 
tion ;  Johnson  v.  St.  Louis,  172  Fed.  41,  18  Ann.  Cas.  949,  96  C.  C.  A.  617, 
holding  citizen  of  one  State  holding  title  in  trust  could  sue  citizen  of 
another  State  in  Fedei-al  court  for  damage  to  property,  without  regard 
to  citizenship  of  cestuis;  Popp  v.  Cincinnati  etc  Ry.  Co.,  96  Fed.  467> 
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holding  foreign  administrator  may  sue  in  Federal  courts  for  death  by 
wrongful  act ;  Southern  Ry.  Co.  v.  Barrett  etc.  Co.,  141  Ga.  586,  81  S.  E. 
864,  holding  suit  for  damages,  brought  by  insured  for  benefit  of  insurance 
companies  which  had  paid  loss  and  become  owner  of  insured's  rights, 
against  defendant  citizen  of  another  State,  was  removable  to  Federal  court; 
Knapp  V.  Troy  &  Boston  R.  R.  Co.,  20  Wall  124,  22  L.  Ed.  381,  holding 
that  the  court  looks  to  the  citizenship  of  parties  in  determining  jurisdic- 
tion and  not  the  residence  of  those  beneficially  interested;  Weed  etc. 
Machine  Co.  v.  Wicks,  3  Dill.  266,  Fed.  Cas.  17,348,  when  State  law  gives 
right  of  action  to  real  party  in  interest,  his  citizenship  will  govern  question 
of  jurisdiction;  Adams  v.  White,  1  Fed.  Cas.  157,  applying  rule;  Harper 
v.  Norfolk  etc.  Ry.  Co.,  36  Fed.  104,  where  administrator  residing  in  one 
State  brings  action  for  damages  for  death  of  decedent  against  railrtad 
company  of  another  State,  Circuit  Court  has  jurisdiction,  although  bene- 
ficiaries of  the  action  reside  in  same  State  with  the  railroad  company; 
Goff 's  Admr.  v.  Norfolk  etc.  Ry.,  36  Fed.  301,  even  where  citizen  of  another 
State  was  selected  as  administrator  for  the  express  purpose  of  conferring 
jurisdiction  on  Federal  court;  Brisenden  v.  Chamberlain,  53  Fed.  310, 
similarly  a  receiver  of  railroTad  may  remove  action  brought  against  him 
as  such,  although  corporation  itself  is  of  same  State  with  plaintiff;  Sharps' 
Rifle  Mfg.  Co.  V.  Rowan,  34  Conn.  333,  91  Am.  Dec.  7Sl,  where  jurisdiction 
depends  upon  a  party  it  is  tEe  party  on  the  record. 

Bills  and  notes  payable  to  bearer  pass  by  deliyery,  and  bearer  may  sae 
in  his  own  name. 

Cited  in  Craig  v..Vicksburg,  31  Miss.  247,  holding  municipal  bonds  pay- 
able to  bearer  within  the  rule ;  Towne  v.  Smith,  1  Wood.  &  M.  135,  Fed.  Cas. 
14,115,  applying  rule  to  case  of  promissory  note  made  payable  to  bearer 
by  indorsement. 

Where  promissory  note  is  payable  to  bearer,  citiiensliip  of  holder  deter- 
mines Jurisdiction. 

Approved  in  Cooper  v.  Thompson,  13  Blatchf.  437,  Fed.  Cas.  3202,  hold- 
ing coupon  payable  to  bearer  same  as  promissory  note  within  the  rule; 
White  V.  Vermont  etc.  R.  R.  Co.,  21  How.  576,  16  L.  Ed.  ;Z23,  holding  rail- 
road bonds  payable  in  blank  within  the  rule;  Keene  etc.  Bank  v.  Lyon  Co., 
90  Fed.  530,  applying  rule  to  county  bonds  issued  in  blank ;  Towne  v.  Smith, 
1  Wood.  &  M.  119,  Fed.  Cas.  14,115,  when  note  is  indorsed  by  payee 
and  made  payable  to  bearer  it  falls  within  rule  as  if  originally  payable 
to  bearer;  Phillips  v.  Preston,  5  How.  291,  12  L.  Ed.  157,  holding  in  suit 
between  first  and  second  indorsers  upon  collateral  agreement  to  show  loss, 
that  citizenship  of  payee  cannot  affect  jurisdiction;  Brown  v.  Noyes,  2 
Wood.  &  M.  82,  Fed.  Cas.  2023,  where  original  maker  and  payee  were 
citizens  of  different  States  jurisdiction  is  maintained. 

Distinguished  in  Clarke  v.  Janesville,  1  Biss.  102,  Fed.  Cas.  2854,  hold- 
ing interest  coupons  payable  to  bearer,  but  referring  to  bondj  not  within 
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the  rule  where  obligor  and  obligee  of  bond  were  both  within  same  State; 
Hill  V.  Winne,  1  Biss.  277,  Fed.  Gas.  6503,  United  States  courts  have  no. 
jurisdiction  of  suit  between  mortgagee  and  mortgagor  when  both  reside 
in  the  same  State.  ' 

Miscellaneous.    Cited  in  Gladen  v.  State,  12  Fia.  573,  erroneously. 

3  How.  578-689,  11  L.  Ed.  734,  UNITED  STATES  ▼.  PBESCOTT.  ' 

Costody  of  public  moneys  by  a  receiver  Is  not  a  bailment. 

Approved  in  United  States  v.  Fordyce,  122  Fed.  963,  holding  postmaster 
liable  for  stamps  stolen  though  goveamment  furnished  building  and  safe 
in  which  they  were  kept;  Smythe  v.  United  States,  107  Fed.  378,  holding 
in  action  against  mint  superintendent  for  loss  of  public  money,  he  is  not 
entitled  to  credit  for  claim  not  presented  and  disallowed;  Lamb  v.  Dart, 
108  Ga.  611,  34  S.  E.  164,  holding  treasurer  on  bond  for  loss  of  county 
funds  deposited  in  bank  subsequently  failing;  Town  of  Cameron  v.  Hicks, 
65  W.  Va.  493,  17  Ann.  Cas.  926,  64  S.  E.  835,  holding  bond  commissioners 
of  town  strictly  liable  for  moneys  held  by  them,  and  not  as  bailees  for  hire ; 
dissenting  opinion  in  State  v.  Gramm,  7  Wyo.  383,  387,  388,  389,  52  Pac. 
550,  552,  majority  holding  under  statutes  treasurer  not  liable  for  loss  of 
county  funds  deposited  in  bank  which. afterward  became  insolvent;  State 
V.  Waisen,  17  Colo.  174,  15  L.  R.  A.  458,  28  Pac.  1120,  discussing  character 
of  liability  of  State  treasurer  for  moneys  received  by  him;  Perley  v. 
Muskegon,  32  Mich.  140,  20  Am.  Bep.  643,  county  treasurer  becomes  respon- 
sible as  a  debtor  not  as  a  bailee;  Hennepin  Co.  v.  Jones,  18  Minn.  207, 
discussing  character  of  liability  of  county  treasurer;  Commissionei'S  v. 
Idneberger,  3  Mont.  241,  35  Am.  Bep.  464,  county  treasurer  is  not  a  bailee 
of  public  moneys ;  State  v.  Nevin,  19  Nev.  168,.  3  Am.  St.  Eep.  878,  7  Pac. 
654,  holding  similarly;  State  v.  Clarke,  73  N.  C.  258,  county  treasurer  is 
an  insurer  of  the  safety  of  the  public  moneys;  State  v.  Gatzweiler,  49 
Mo.  25,  8  Am.  Bep.  128,  ruling  similarly  as  to  liability  of  sheriff  for  money 
in  his  hands;  State  v.  Harper,  6  Ohio  St.  610,  67  Am.  Dec.  365,  liability 
of  treasurer  depends  upon  his  contract,  not  upon  the  laws  of  bailment; 
Wilson  V.  Wichita  County,  €7  Tex.  649,  4  S.  W.  68,  public  officer  must  pay 
over  moneys  collected  or  sureties  must  do  it ;  Halbert  v.  State  ex  rel.  Martin 
County  Board,  22  Ind.  131,  arguendo. 

Distinguished  in  United  States  v.  Thomas,  15  Wall.  347,  21  L.  Ed.  92, 
surveyor  of  customs  not  liable  for  loss  of  customs  moneys  taken  from 
him  by  confederates;  State  v.  Gramm,  7  Wyo.  350,  351,  352,  52  Pac.  539, 
holding  under  statutes  treasurer  not  liable  on  bond  where  he  deposits 
county  funds  in  bank  which  afterward  becomes  insolvent;  Marx  v.  Parker, 
9  Wash.  477,  43  Am.  Bt.  Bep.  852,  37  Pac.  676,  holding  public  officer  bailee 
of  public  meneys,  and  consequently  deposit  of  them,  in  name  of  officer  not 
liable  to  garnishment  at  suit  of  his  individual  creditor;  Shelton  v.  State 
ex  rel.  Morgan  County  Com.,  53  Ind.  333,  under  facts. 
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Where  condition  of  official  bond  is  tliat  officer  diall  faitlifally  keep  aU 
public  moneys,  fact  tbat  they  were  felonionaly  stolen  cannot  be  pleaded  in  de- 
fense to  an  action  on  the  bond. 

Approved  in  Smythe  v.  United  States,  188  U.  S.  163,  165,.  167,  174,  47 
L.  Ed.  427,  428,  429,  482,  23  Sup.  Ct.  281,  285,  holding  loss  by  fire  is  no 
'defense  to  action  on  mint  superintendent's  bond  for  loss  of  public  moneys 
^(affirming  United  States  v.  Smythe,  120  Fed.  31,  32,  which  affirms  107 
Fed.  377) ;  Montgomery  Co.  v.  Cochran,  121  Fed.  25,  holding  county  treas- 
urer depositing  funds  in  bank  which  subsequently  fails  is  liable  for  loss 
of  funds;  Lamb  v.  Dart,  108  Ga.  611,  34  S.  E.  163,  holding  treasurer  liable 
on  bond  for  loss  of  county  funds  deposited  in  bank  which  subsequently 
became  insolvent;  Estate  of  Ramsey  v.  People,  197  III.  586,  588,  90  Am. 
St.  Bep.  184,  64  N.  E.  553,  554,  holding  prison  warden  liable  for  loss  of 
public  funds  deposited  in  bank  which  he  knew  to  be  in  unsound  condition 
at  time  of  deposit ;  Northern  Pac.  Ry.  Co.  v.  Owens,  86  Minn.  191,  192, 
90  N.  W.  372,  373,  holding  District  Court  clerk  liable  for  money  deposited 
in  bank  afterward  becoming  insolvent;  State  v.  Bobleter,  83  Minn.  481, 
485,  86  N.  W.  462,  463,  holding  under  Gen.  Stats.  1894,  §  344,  subd.  2, 
treasurer  is  liable  for  all  moneys  deposited  by  him  in  bank;  Maloy  v. 
County  Commrs.,  10  N.  M.  655,  656,  657,  660,  662,  62  Pac.  1109,  1110,  hold- 
ing treasurer  not  liable  to  account  to  county  for  interest  paid  to  him  after 
his  term  expired  though  such  interest  was  paid  on  account  of  public  funds 
deposited  in  bank;  Van  Trees  v.  Territory,  7  Okl.  364,  365,  367,  54  Pac. 
497,  498,  500,  in  action  on  official  bond  of  county  treasurer,  fact  that 
moneys  were  deposited  in  solvent  bank,  which  thereafter  failed,  resulting 
in  loss,  without  fault  on  part  of  treasurer,  is  no  defense;  Poole  v.  Bnmct 
Co.,  97  Tex.  84,  76  S.  W.  427,  county  treasurer  is  liable  for  school  fund 
though  bank  in  which  he  kept  fund  turned  out  to  be  insolvent;  Coe  v. 
Foree  Co.  Judge,  26  Tex.  Civ.  552,  553,  50  S.  W.  617,  618,  holding  robbery 
is  no  defense  to  action  on  treasurer's  bond  for  loss  of  funds;  Mecklenboig 
County  V.  Beales,  111  Va.  693,  695,  86  L.  R.  A.  (N.  S.)  285,  69  S.  E.  1033, 
1034,  holding  county  treasurer  liable  for  funds  deposited  in  bank  which 
became  insolvent,  though  deposit  made  with  supervisors'  knowledge  and 
approval  in  accord  with  long-prevailing  practice;  United  States  v.  Dashiel, 

4  Wall.  185,  18  L.  Ed.  821,  loss  of  public  moneys  without  fault  of  the 
custodian  is  no  defense  to  an  action  on  his  bond ;  United  States  v.  Keehler, 
9  Wall.  88,  19  L.  Ed.  576,  nor  is  payment  of  public  moneys  to  a  creditor 
of  United  States  under  order  of  the  Confederate  government;  Boyden  v. 
United  States,  13  Wall.  24,  20  L.  Ed.  529,  nor  loss  by  robbery ;  Bevans  v. 
United  States,  13  Wall.  62,  20  L.  Ed.  533,  nor  loss  by  seizure  by  the  Con- 
federate government  where  the  moneys  were  exposed  to  seizure  through 
the  officer's  default;  United  States  v.  Morgan,  11  How.  160,  13  L.  Ed.  646, 
the  fact  that  notes  were  received  by  a  collector,  and  canceled  and  after- 
ward stolen  and  paid  to  him  again  is  no  defense  to  action  on  his  bond; 
United  States  v.  Freeman,  1  Wood.  &  M.  48,  Fed.  Cas,.  16,163,  marine  oflSccr 
is  not  exonerated  from  repayment  of  moneys  advanced  him  by  failure  of 
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depository  bank ;  Meads  v.  United  States,  64  U.  S.  App.  156,  81  Fed.  687, 
liability  of  sureties  is  fixed  by  statute  and  cannot  be  enlarged  or  restricted 
by  regulations  of  the  administrative  department;  United  States  v.  Bosby- 
shell,  73  Fed.  618,  sureties  are  liable  for  moneys  receipted  for  by  officer 
and  afterward  found  missing;  Bosbyshell  v.  United  States,  77  Fed.  948, 
39  U.  £.  App.  474,  affirming  preceding  case ;  United  States  y.  Bryan,  82  Fed. 
292,  293,  embezzlement  of  public  moneys  by  clerk  appointed  under  civil 
service  rules  is  no  defense  to  action  against  sureties  of  postmaster  on  his 
official  bond;  Bryan  v.  United  States,  90  Fed.  474,  affirming  preceding 
case;  United  States  v.  Zabriskie,  87  Fed.  720,  refiner's  sureties  are  liable 
for  embezzlement  by  his  assistant  without  his  fault;  United  States  v. 
Farrell,  8  Biss.  263,  Fed.  Gas.  16,073,  the  fact  that  spirits  were  destroyed 
through  fault  of  officer  of  United  States  does  not  relieve  bondsmen  from 
payment  of  taxes  thereon;  State  v.  Moore,  74  Mo.  417,  41  Am.  Rep.  324, 
and  Gartley  v.  i^eople,  24  Colo.  157,  158,  159,  164,  165,  167,  49  Pac.  272, 
273,  275,  276,  holding  public  officer's  sureties  not  exonerated  by  failure 
of  depository  bank;  Rose  v.  Township,  52  Kan.  454,  39  Am.  8t.  Eep.  365, 
34  Pac.  1047,  holding  similarly;  Clay  County  v.  Simonsen,  1  Dak.  Ter.  417, 
46  N.  W.  596,  or  where  loss  occurs  through  fire;  Thompson  v.  Trustees, 
30  111.  102,  or  by  loss  through  theft;  dissenting  opinion  in  Chicago  etc. 
R.  R.  Co.  V.  Bartlett,  120  111.  618,  619,  11  N.  E.  873,  arguing  similarly; 
Halbert  v.  State,  22  Ind.  131,  fact  that  money  was  stolen  without  fault 
is  no  defense;  Taylor  Township  v.  Morton,  37  Iowa,  553,  holding  similarly; 
Hancock  v.  Hazzard,  12  Cush.  114,  69  Am.  Dec.  171,  and  Commonwealth 
v.  Godshaw,  92  Ky.  442,  17  S.  W.  739,  both  holding  similarly;  Hennepin 
Co.  V.  Jones,  18  Minn.  205,  where  moneys  are  burglariously  taken;  Board 
of  Education  v.  Jewell,  44  Minn.  428,  20  Am.  Bt.  Bep.  687,  46  N.  W.  915, 
holding  similarly^  State  v.  Powell,  67  Mo.  397,  29  Am.  Bep.  613,  sheriff  is 
liable  on  his  bond  for  moneys  misapplied  even  when  paid  over  in  obedience 
to  military  authority;  Commissioners  of  Jefferson  Co.  v.  Lineberger,  3 
Mont.  240,  242,  86  Am.  Bep.  463,  466,  defense  that  moneys  were  stolen 
without  want  of  care  on  part  of  officer  may  be  stricken  out;  Bush  v.  John- 
son Co.,  48  Neb.  10,  68  Am.  St.  Bep.  679,  32  L.  B.  A.  227,  66  N.  W.  1025, 
holding  sureties  liable  when  deposit  had  been  made  by  former  incumbent 
and  continued  by  principal;  State  v.  Nevin,  19  Nev.  165,  166,  169,  170, 
3  Am.  St.  Bep.  874,  876,  878,  879,  7  Pac.  651,  652,  654,  655,  sureties  are 
liable  where  moneys  are  stolen  without  fault  of  principal;  New  Providence 
V.  McEachron,  33  N.  J.  L.  341,  no  defense  to  suit  on  collector's  bond  that 
moneys  had  been  feloniously  stolen  without  fault  on  his  part;  McEachron 
V.  New  Providence,  35  N.  J.  L.  536,  affirming  preceding  case;  Tillinghast 
V.  Merrill,  151  N.  Y.  143,  66  Am.  St.  Bep.  616,  34  L.  B.  A.  682,  45  N.  E. 
377,  applying  rule  similarly  to  preceding  case;  Supervisors  v.  Kaime,  39 
Wis.  476,  holding  sureties  liable  for  loss  occasioned  by  failure  of  depos- 
itory bank;  dissenting  opinion  in  United  States  v.  Clark,  96  U.  S.  49,  24 
Ii.  Ed,  701,  discussing  admissibility  of  testimony  of  claimants  of  stolen 
goods;  City  of  Central  v.  Sears,  2  Colo.  590^  remarking  an  officer  is  respon- 
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sible  for  public  funds  which  he  has  received  unless  discharged  by  law; 
Commonwealth  v.  Phoenix  Bank,  11  Met.  148,  questioning  liability  of 
depository  bank  to  United  States  where  officer  makes  deposit  in  his  own 
name.  ^ 

Distinguished  in  Gartley  v.  People,  28  Colo.  230,  64  Pac.  20d,  holding 
treasurer  not  liable  for  loss  of  balance  due  unknown  heirs  and  deposited 
in  bank  subsequently  becoming  insolvent;  Johnson  v.  Fleming,  116  Ey.  - 
682,  50  S.  W.  855,  under  Ky.  Stats.,  §  411,  relating  to  appointment  of 
banks  for  deposits  made  in  court,  where  court  failed  to  select  depository, 
commissioner  is  not  insurer  of  solvency  of  bank  selected  by  him ;  dissenting 
opinion  in  Northern  Pac.  Ry.  v.  Owens,  86  Minn.  197,  90  N.  W.  375, 
majority  holding  clerk  of  District  Court  liable  for  moneys  deposited  in 
bank  subsequently  becoming  insolvent;  United  States  v.  Thomas,  15  Wall. 
352,  21  L.  Ed.  94,  holding  seizure  by  the  enemy  in  time  of  public  war  is  a 
defense;  United  States  v.  Adams,  11  Sawy.  106,  24  Fed.  350,  where  officer 
is  acting  as  a  carrier  for  the  government  under  extraordinary  orders  from 
his  superior,  his  bondsmen  are  not  liable,  for  loss  from  theft  during  car- 
riage; State  V.  Houston,  78  Ala.  581,  66  Am.  Bep.  59,  holding  sureties 
not  liable  for  moneys  lost  through  robbery;  Healdsburg  v.  Mulligan,  113 
^Cal.  213,  215,  216,  217,  33  L.  B.  A.  463,  464,  45  Pac.  339,  340,  holding 
'similarity  to  preceding  case  and  saying  principal  case  virtually  overruled 
by  United  States  v.  Thomas,  supra ;  Wilson  v.  People,  19  Colo.  201,  41  Am. 
St.  Bep.  244,  22  L.  B.  A.  452,  34  Pac.  945,  clerk  of  court  not  liable  for 
moneys  deposited  with  him  and  lost  without  fault  on  his  part;  dissenting 
opinion  in  Gartley  v.  People,  24  Colo.  168,  49  Pac.  276,  arguing  f  ailmne  of 
4epository  bank  is  a  defense  to  action  against  sureties;  Rose  v.  Hatch, 
5  Iowa,  151,  155,  fact  that  money  was  stolen  without  fault  of  officer,  is 
defense  to  action  on  his  bond;  Cumberland  Co.  v.  Pennell,  69  Me.  369, 
371,  31  Am.  Bep.  290,  291,  holding  similarly;  State  v.  Meagher,  44  Mo. 
359,  100  Am.  Dec.  299,  administrator  not  liable  for  moneys  stolen  without 
his  fault;  City  of  Livingston  v.  Woods,  20  Mont.  97,  98,  99,  102,  49  Pac 
439,  440,  441,  where  officer  was  required  to  keep  money  on  deposit,  he  is 
not  liable  for  loss  through  failure  of  bank;  People  v.  Faulkner,  107  N.  Y. 
483,  484,  14  N.  E.  417,  surrogate's  sureties  are  not  liable  for  moneys  lost 
through  failure  of  depository  bank  without  fault  on  his  part;  Atlantic 
etc.  R.  R.  Co.  V.  Cowles,  69  N.  C.  62,  holding  rule  does  not  apply  to  bonds 
given  to  private  corporations  by  their  employees;  York  Co.  v.  Watson, 
15  S.  C.  9,  40  Am.  Bep.  678,  no  liability  for  loss  of  funds  through  failure 
of  depository  bank  which  was  in  good  standing  at  time  of  deposit;  State 
v.  Copeland,  96  Tenn.  302,  303,  304,  308,  309,  317,  64  Am.  St.  Bep.  848, 
844,  845,  846,  847,  851,  34  S.  W.  428,  429,  430,  432,  criticising  principal 
case  and  holding  similarly  to  preceding  citation;  State  v.  Gramm,  7  Wyo. 
348,  353,  354,  355,  356,  358,  359,  361,  40  L.  B.  A.  696,  697,  698,  699,  700, 
707,  708,  709,  52  Pac.  538,  539,  540,  541,  542,  550,  552,  holding  treasurer  not 
liable  for  loss  of  moneys  through  failure  of  bank  in  time  of  panic,  in  which 
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bank  the  public  funds  had  been  kept  for  upward  of  eighteen  years;  Roberts 
F.  Commissioners,  8  Wyo.  177,  56  Pac.  919,  920,  922,  holding  similarly. 

What  will  exonerate  treasurers  and  other  public  officials  from  payment 
of  money  once  in  their  custody.  Note,  67  Am.  Dec.  366,  367,  371, 
872,  873. 

Acts  for  which  sureties  on  official  bonds  are  liable.  Note,  91  Am. 
St.  Rep.  619. 

Liability  of  public  officer  for  loss  of  public  money.  Note,  17  Ann. 
Cas.  930. 

Liability  on  official  bond  for  loss  by  theft  or  bank  failure.  Note,  22 
L.  B.  A.  460. 

3  How.  689-610, 11  L.  Bd.  739,  PEBMOLI  y.  TTBgT  MUNIOIPAIiITT. 

Protection  of  tlie  religloiis  liberties  of  dtlsens  is  left  to  tlie  State  Oon- 
stitntlons  and  laws. 

Approved  in  Brunswick-Balke-Collander  Co.  y.  Evans,  228  Fed.  998, 
upholding  Sunday  laws  of  Oregon;  People  v.  Board  of  Education,  245  111. 
335,  338,  19  Ann.  Cas.  220,  29  L.  R.  A.  (N.  8.)  442,  92  N.  E.  252,  258,  hold- 
ing first  amendment  of  United  States  Constitution  left  States  free  to  enact 
such  statutes  as  they  deem  proper  in  respect  to  religion;  Murphy  &  Glover 
Test  Oath  Cases,  41  Mo.  367,  remarking  that  civil  and  religious  liberties 
are  political  rights;  dissenting  opinion  in  Ex  parte  Garland,  4  Wall.  398, 
18  Ii.  Ed.  376,  remarking  that  whole  power  on  the  subject  of  religion  is  left 
to  the  State  courts.  ' 

Distinguished  in  United  States  v.  Hall,  26  Fed.  Cas.  80,  holding  first 
amendment  to  Constitution  of  United  States  secures  right  of  free  speech, 
etc.,  to  citizens,  and  that  Congress  may  protect  it  by  appropriate  legislation. 

Admitted  State  acquires  all  rights  on  an  equal  footing  with  the  original 
States. 

Approved  in  McCabe  v,  Atchison  etc.  Ry.  Co.,  235  U.  S.  159,  59  L.  Ed. 
173,  35  Sup.  Ct.  69,  holding  State  of  Oklahoma  had  power  to  require  sep- 
arate but  equal  accommodations  for  African  and  white  races  in  cars  used 
for  interstate  commerce ;  Coyle  v.  Smith,  221  U.  S.  568,  573,  576,  55  L.  Ed. 
858,  860,  861,  31  Sup.  Ct.  688,  hold^g  Congress  could  not  limit  right  of 
State  to  locate  capital,  as  condition  to  admission  as  State;  McCabe  v.  Atchi- 
son etc.  Ry.  Co.,  186  Fed.  969,  109  C.  C.  A.  110,  holding  terms  of  enabling 
act  ceased  to  control  on  declaration  by  President  that  Constitution  had  been 
formed  consistent  therewith;  Gearlds  v.  Johnson,  183  Fed.  620,  holding 
Congress  could  prohibit  introduction  of  liquors  into  Indian  country  within 
limits  of  organized  State;  United  States  v.  United  States  Express  Co.,  180 
Fed.  1010,  1011,  holding  State  had  exclusive  power  to  regulate  intrastate 
commerce  in  liquors;  Williams  v.  Hart,  110  Fed.  170,  holding  no  right  of 
trial  by  juzy  on  indictment  for  felony  is  guaranteed  in  Indiana  courts; 
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Smith  V.  State,  28  Okl.  238, 113  Pac.  933,  holding  provisions  of  enabling  aet 
against  removal  of  capital  binding  until  bill  for  removal  was  approved  by 
vote  of  people ;  Coyle  v.  Smith,  28  Okl.  136,  137,  143,  144,  145,  146,  148, 
150,  152,  113  Pac.  951,  953,  954,  955,  956,  957,  holding  Congress  could  not, 
as  condition  to  admission  as  State,  limit  rig^ht  of  Stale  to  locate  its  capital; 
Prantz  v.  Autry,  18  Okl.  591,  91  Pac.  203,  discussing  powers  of  convention 
to  form  Constitution  under  terms  of  enabling  act;  Case  v.  Toftus,  14 
8awy.  216,  39  Fed.  732,  6  L.  B.  A.  687,  holding  State  acquires  title  to 
tide-lands  upon  admission  to  the  Union;  Moore  v.  United  States,  56  U.  S. 
App.  477,  85  Fed.  468,  admission  of  State  supersedes  Federal  statute 
against  combinations  in  restraint  of  trade  in  the  territories ;  Ward  v.  Race 
Horse,  163  U.  S.  512,  41  L.  Ed.  247, 16  Sup.  Ct.  1079,  holding  Indian  treaty 
superseded  by  State  legislation;  Dred  Scott  v.  Sandford,  19  How.  632, 
16  L.  Ed.  736,  arguendo. 

Ordinance  of  1787  was  saperseded  by  adoption  of  State  Oonstitution. 

Approved  in  Cincinnati  v.  Louisville  etc.  R.  Co.,  223  U.  S.  401,  56  L.  Ed. 
484,  32  Sup.  Ct.  267,  upholding  statute  providing  for  condemning  right  of 
way  across  public  landing  as  not  violative  of  Constitution  or  Ordinance 
of  1787;  State  v.  Edmondson,  89  Ohio  St.  109,  Ann.  Oas.  1915D,  9S4,  52 
L.  R.  A.  (N.  8.)  305,  105  N.  E.  274,  applying  rule  in  upholding  statute 
creating  State  highway  department;  Strader  v.  Graham,  10  How.  94,  18 
L.  Ed.  342,  holding  Ordinance  of  1787,  superseded  by  Constitution  of 
United  States,  except  so  far  as  continued  by  acts  of'  Congress  or  the  Con- 
stitutions and  statutes  of  the  States  formed  from  the  Northwest  Territory; 
Dred  Scott  v.  Sand^ord,  19  How.  490,  16  L.  Ed.  736,  holding  similarly; 
Willamette  Bridge  Co.  v.  Hatch,  125  U.  S.  9,  81  L.  Ed.  632,  8  Sup.  Ct.  815 
(reversing  Wallamet  Bridge  Co.  v.  Hatch,  9  Sawy.  652,  659,  660,  19  Fed. 
353,  357,  358),  Sands  v.  Manistee  River  Imp.  Co.,  123  U.  S.  296,  31  L.  Ed. 
152,  8  Sup.  Ct.  116,  Escanaba  etc.  Transportation  Co.  v.  Chicago,  107  U.  S. 
689,  27  L.  Ed.  447,  2  Sup.  Ct.  194,  and  Huse  v.  Glover,  119  U.  S.  546,  80 
L.  Ed.  489,  7  Sup.  Ct.  315  (affirming  Huse  v.  Glover,  11  Biss.  557,  15  Fed. 
297,  on  this  point),  all  holding  provisions  of  ordinance  relating  to  navi- 
gable waters,  superseded  by  adoption  of  the  Constitution  of  the  United 
♦States;  Van  Brocklin  v.  Tennessee,  117  U.  S.  159,  29  L.  Ed.  848,  6  Sup. 
Ct.  675,  ordinance  had  no  effect  in  any  State  after  its  admission  into  the 
Union;  Woodman  v.  Kilbourn  Mfg.  Co.,  1  Biss.  550,  1  Abb.  (U.  S.)  162, 
Fed.  Cas.  17,978,  authority  of  ordinance  yielded  to  paramount  authority  of 
Constitution  of  United  States  from  time  of  its  adoption;  People  v.  United 
States,  93  111.  35,  34  Am.  Rep.  157,  proviso  of  ordinance  against  taxation 
of  lands  of  United  States  is  no  longer  in  force;  People  v.  Thompson,  155 
111.  473,  40  N.  E.  313,  ordinance  has  no  force  in  Illinois,  except  so  far  as 
its  principles  are  embodied  in  the  State  Constitution;  State  v.  District 
Board,  76  Wis.  207,  20  Am.  St.  Rep.  68,  7  L.  R.  A.  340,  44  N.  W.  977,  article 
relating  to  fostering  religion  has  been  superseded  by  State  Constitution; 
State  V.  Cunningham,  81  Wis.  511,  16  L.  R.  A.  576,  51  N.  W.  738,  ordinance 
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of  1787  beeame  obsolete  npon  admission  of  State;  Ex  parte  Holman,  28 
Iowa,  127,  diacnssiiig  proviso  of  ordinance  goaranteeing  writ  of  habeas 
corpus;  State  v.  Newark,  39  N.  J.  L.  388,  discussing  effect  of  eonstitntional 
amendments  as  self -executing. 

Distingoished  in  Colombns  Ins.  Co.  v.  Curtenins,  6  McLean,  212,  Fed. 
Cas.  3045,  holding  provision  of  ordinance  that  the  navigable  waters  lead- 
ing into  the  Mississippi  and  St.  Lawrence  should  be  common  highways  for- 
ever free  to  all  citizens  of  the  United  States,  continues  in  force. 

Criticised  in  State  v.  Boone,  84  Ohio  St.  358,  Ann.  Oas.  19120,  683,  39 
L.  K.  A.  (N.  8.)  1016,  95  N.  £.  926,  holding  Ordinance  of  1787  controlled 
State  Constitution. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  527. 

Effect  of  Ordinance  of  1787  on  States  carved  out  of  Northwest  Terri- 
tory.   Note,  Ann.  Oaa.  1915D,  945,  950. 

Effect  of  admission  of  State  into  the  Union  upon  Ordinance  of  1787, 
Note,  52  L.  B.  A.  (N.  S.)  311,  312. 

8  How.  611-620,  11  I..  Ed.  749,  0HAIBE8  v.  UNITED  STATES. 

Where  Supreme  Court  has  sent  down  its  mandate  to  inferior  court,  latter 
has  no  power  to  disturb  its  original  decree,  but  can  only  execute  mandate. 

Approved  in  Illinois  ex  rel.  Hunt  v.  Illinois  C.  R.  R.  Co.,  184  U.  S.  92, 
46  L.  Ed.  447,  22  Sup.  Ct.  305,  holding  on  second  appeal  court  only  reviews 
questions  peculiar  to  second  trial;  Ean  V.  Chicago. etc.  Ry.  Co.,  101  Wis. 
169,  76  N.  W.  329,  after  affirmance,  judgment  cannot  be  modified  by  in; 
ferior  court;  Tyler  v.  Magwire,  17  Wall.  283,  21  L.  Ed.  583,  upon  receipt 
of  the  mandate,  it  is  the  duty  of  the  inferior  court  to  carry  it  into  execu- 
tion even  when  jurisdiction  fails  to  appear  from  the  pleadings;  Gaines  v. 
Rngg,  148  U.  S.  241,  37  L.  Ed.  486,  13  Sup.  Ct.  616,  after  reversal,  the 
Circuit  Court  can  affect  the  decree  only  in  obedience  to  the  mandate  of  the 
court ;  Dexter  v.  Sayward,  84  Fed.  304,  after  appeal  and  return  of  mandate, 
jurisdiction  cannot  be  questioned  in  collateral  action. 

Distinguished  in  United  States  v.  Peralta,*27  Fed.  Cas.  497,  holding, 
when  proceedings  in  the  cause  and  opinion  of  Supreme  Court,  taken  in 
connection  with  the  mandate,  show  that  it  was  not  the  intention  of  the 
court  to  determine  a  question  of  boundary  in  confirming  title.  District 
Court  may  inquire  into  it  subsequently  under  act  of  1860. 

Miscellaneous.  Cited  in  Wilson  v.  Knight,  48  Fla.  200,  37  South.  187, 
reciting  history  of  litigation. 

3  How.  620-624,  11  K  Ed.  753,  mXlTED  STATES  T.  MABVIK. 

Not  cited. 

in---65 
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3  How.  624-635,  11  L.  Ed.  756,  FBICE  Y.  SESSIONS. 

Title  to  choses  In  action,  tbe  property  of  the  wife,  does  not  vett  in  the  hus- 
band until  reduced  to  possession.  / 

Approved  in  Percy  v.  Cockrill,  53  Fed.  881, 10  U.  S.  App.  574,  and  Clarke 
V.  McCreary,  12  Smedes  &  M.  354,  both  holding  statute  taking  away  hus- 
band's interest  in  his  wife's  choses  in  action  violates  no  right  of  property 
of  the  husband;  where  he  has  taken  no  steps  to  reduce  them  to  possession ; 
Marcenaro  v.  Mordella,  10  La.  Ann.  778,  husband  has  no  vested  interest 
in  choses  in  action  of  his  wife  not  reduced  to  possession  during  coverture; 
Henry  v.  Dilley,  25  N.  J.  L.  305,  holding  similarly;  Stall  v.  Fulton,  30 
N.  J.  L.  441,  collecting  cases,  and  holding  earnings  of  wife  inure  to  her  in 
absence  of  reduction  to  possession  by  the  husband ;  Trapnell  v.  Conklyn,  37 
W.  Va.  257,  38  Am.  St.  Rep.  43,  16  S.  E.  675,  holding  legacy  to  wife 
becomes  her  absolute  property  upon  removal  of  disability  where  husband 
has  taken  no  steps  to  reduce  to  possession. 

Distinguished  in  Westerveldt  v.  Gregg,  12  N.  Y.  208,  62  Am.  Dec.  163, 
holding  husband  has  vested  interest  in  legacy  of  his  wife,  although  not 
"reduced  to  possession ;  Groslouis  v.  Northcut,  3  Or.  398,  discussing  nature 
of  interest  of  claimant  under  donation  law  before  issuance  of  patent. 

Reducing  to  possession  a  wife's  choses  in*  action.    Note,  37  Ant  Dec 
679. 

Legislative  power  to  change  or  destroy  estates  by  dower,  curtesy,  etc. , 
Note,  19  L.  E.  A.  259. 

Miscellaneous.  This  case  came  up  second  time  and  was  affirmed  in  Paige 
V.  Sessions,  4  How.  122, 11  L.  Ed.  903. 

3  How.  636-649,  11  !■.  Ed.  760,  DAVIESS  Y.  FAIBBAIBN. 

If  sabsequent  statute  be  not  repugnant  in  all  of  its  provisions  to  a  prior 
one,  yet  if  the  latter  statute  clearly  intmds  to  prescribe  only  rule  which  shall 
govern,  it  repeals  prior  one. 

Approved  in  United  States  v.  Utah  Power  etc.  Co.,  209  Fed.  561,  126 
CCA.  376,  holding  act  of  May  4,  1896,  authorizing  Secretary  of  Interior 
to  grant  rights  on  public  land  to  power  companies  superseded  general  pro- 
visions of  section  2339,  Revised  Statutes;  In  re  Devlin,  180  Fed.  176,  hold- 
ing provisions  of  Kansas  insolvency  acts  superseded  common-law  rule  that 
debts  to  State  had  priority;  United  States  v.  One  Bay  Horse,  etc.,  128 
Fed.  208,  holding  24  Stat.  209,  providing  more  limited  forfeiture  for  at- 
tempt to  defraud  government  of  oleomargarine  tax,  repealed  Rev.  Stats., 
§§  3450,  3453,  in  so  far  as  concerns  tax  on  oleomargarine;  Wirt  v.  Stubble- 
field,  17  App.  D.  C  290,  holding  British  statutes  against  gaming,  so  far  as 
in  force  in  district,  were  impliedly  repealed  by  Negotiable  "Instruments 
Act  of  January  12,  1899 ;  Zevely  v.  Weimer,  5  Ind.  Ter.  665,  82  S.  W.  947, 
holding  statute  forbidding  removal  by  Secretary  of  Interior  from  Indian 
Territory,  of  anyone  in  lawful  possession  of  land  in  any  treaty  town  site. 
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did  not  prevent  Choctaw  Nation,  nnder  powers  given  by  treaty,  from  pro- 
hibiting trade  without  license;  Goff  v.  Gates,  87  Ohio  St.  152, 100  N.  E.  332, 
liolding  act  of  1910,  relating  to  maintenance  of  highways,  repealed  section 
6926,  General  Code;  State  v.  McCafferty,  25  Okl.  9,  L.  B.  A.  1916A,  639, 
105  Pac.  994,  holding  amendment  to  section  of  statute  setting  out  all  it 
was  intended  to  contain  repealed  any  portion  of  original  section  not  in- 
cluded in  amendment;  Johnson  v.  Southern  Ry.,  69  S.  C.  326,  48  S.  E.  262, 
holding  Code,  §  1711,  requiring  adjustment  by  carriers  of  losses  or  damages 
from  breakage  within  sixty  days  on  penalty  of  fifty  dollars  repealed  by 
Acts  1903,  p.  81;  Dunfee  v.  Childs,  45  W.  Va.  159,  30  S.  E.  104,  holding 
five  years  is  limitation  for  motion  to  reverse  default  decree;  State  v.  Stoll, 
17  Wall.  431,  21  L.  Ed.  654,  holding,  where  harmony  4s  impossible,  former 
law  is  repealed  in  part  or  in  whole,  as  the  case  may  be ;  Cook  County  Bank 
V.  United  States,  107  U.  S.  451,  27  L.  Ed.  539,  2  Sup.  Ct.  567,  holding 
portion  of  Revised  Statutes,  giving  priority  to  demands  of  United  States 
against  insolvents,  repealed  as  to  national  banks  by  national  banking  law; 
reversing  United  States  v.  Cook  County  Bank,  9  Biss.  59,  Fed.  Cas.  14,853, 
United  States  v.  Bennett,  12  Blatchf .  349,  Fed.  Cas.  14,670,  holding  act  of 
1864,  creating  offense  against  the  pension  laws  repealed  by  act  of  1870, 
which  omitted  that  offense,  though  covering  similar  ground  to  preceding 
statute ;  Butler  v.  Russel,  3  Cliff.  256,  257,  Fed.  Cas.  2243,  revising  statutes 
are  in  general  held  to  repeal  former  ones,  although  provisions  of  subse- 
quent statute  are  not  in  all  respects  repugnant  to  those  contained  in  the 
antecedent  act;  Ogboume  v.  Ogboume's  Admr.,  60  Ala.  620,  revising  stat- 
ute repeals  all  existing  statutes  without  express  words  of  repeal;  Pulaski 
County  V.  Downer,  10  Ark.  591,  when  the  legislature  takes  up  a  whole  sub- 
ject anew,  and  covers  the  entire  ground  of  the  subject  matter  of  a  foreign 
statute,  and  evidently  intends  it  as  a  substitute  for  it,  the  prior  act  will 
be  repealed  thereby;  Coats  v.  Hill,  41  Ark.  151,  if  the  acts  are  not  in  ex- 
press terms  repugnant,  the  latter  must  cover  the  whole  subject  matter 
of  the  first,  and  embrace  new  provisions;  Pierpont  v.  Crouch,  10  Cal.  316, 
latter  act  will  repeal  former  to  the  extent  to  which  its  provisions  are  in- 
tended as  a  revision  thereof,  or  substitute  therefor;  Wike  v.  Campbell,  5 
Colo.  131,mpplying  rule  in  construing  statutes  relating  to  appeals  from  jus- 
tices of  the  peace ;  Branch  Bank  of  Alabama  v.  Kirkpatrick,  5  Ga.  36,  un- 
less repeal  be  express  or  by  necessary  implication  statute  will  stand; 
Blackemore  v.  Dolan,  50  Ind.  207,  applying  rule;  State  v.  Studt,  31  Kan. 
246,  1  Pac.  636,  where  statute  covers  entire  subject  matter,  and  embraces 
new  provisions,  indicating  jt  was  intended  as  a  substitute  for  former  act, 
it  operates  to  repeal  that  act;  Montel  v.  Consolidation  Coal  Co.,  39  Md. 
174,  where  two  statutes  relate  to  same  subject  matter,  though  not  repug- 
nant, if  the  latter  were  clearly  intended  to  prescribe  the  only  rule  it  will  be 
construed  as  repealing  the  first;  Swann  v.  Buck,  40  Miss.  308,  Gibbons 
V.  Britlenum,  56  Miss.  255,  and  Johnson  v.  Hahn,  4  Neb.  146,  all  applying 
same  rule;  Jewell  v.  Warner,  35  N.  H.  182,  holding  statute  de  donis  im- 
pliedly repealed  by  New  Hampshire  statute  of  descents;  State  v.  Kelly,  34 
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N.  J.  L.  78y  holding  general  school  law  Bnperseded  by  special  act  enabling 
trustees  of  a  certain  district  to  purchase  land;  Bogardus  v.  Gh>rdon,  53 
N.  J.  Eq.  43,  30  Atl.  813,  holding  special  usury  law  relating  to  single 
<30unty  repealed  by  general  usury  law  radically  inconsistent  therewith; 
Mongeon  v.  People,  55  N.  Y.  617,  holding  prior  penal  statute  repealed 
by  subsequent,  only  so  far  as  repugnant;  Lefevre  v.  Lefevre,  59  N.  Y. 
446,  disseiiting  opinion,  arguing  act  restricting  capacity  of  benevolent 
societies  to  take,  repealed  by  act  relating  to  wills;  Hankins  v.  Mayor,  ^ 
N.  Y.  25,  arguing  act  requiring  mayor,  etc.,  to  designate  paper  for  publica- 
tion of  proceedings  of  county  boards,  repeals  prior  act  providing  for  publi- 
cation of  proceedings  of  election  boards;  Matter  of  N.  Y.  Institution,  121 
N.  Y.  241,  24  N.  E.  380,  holding  statute  pending  for  improving  certain  por- 
tions of  the  city  repealed  by  consolidation  act;  little  v.  Cogswell,  20  Or. 
347,  25  Pac.  728,  revisory  act  repeals  prior  act  by  implication;  Strickland  v. 
Geide,  31  Or.  377,  49  Pac.  983,  act  relating  to  trespass  by  cattle  supersedes 
and  repeals,  by  implication,  prior  act  on  same  subject;  Durham  v.  State, 
89  Tenn.  754,  18  S.  W.  81,  it  is  equally  well  settled  where  one  system  is 
superseded  by  another  the  former  is  repealed,  although  the  latter  omits  pro- 
visions of  the  former  which  are  not  inconsistent  with  any  provisions  of 
the  latter;  Bryan  v.  Sundberg,  5  Tex.  423,  holding  similarly;  Rogers  v. 
Watrous,  8  Tex.  65,  58  Am.  Dec.  101,  applying  rule  to  statutes  relating  to 
change  of  venue ;  Stirman  v.  State,  21  Tex.  736,  to  statute  relating  to  land 
certificates;  Holden  v.  State,  1  Tex.  App.  242,  to  statutes  relating  to 
organization  of  judicial  districts ;  Fox  v.  Commonwealth,  16  Gratt.  U,  hold- 
ing act  taxing  collateral  inheritances  repealed  by  later  act  imposing  taxes 
to  support  the  government;  State  v.  Cain,  8  W.  Va.  733,  and  Cortesy  v. 
Territory,  7  N.  M.  99,  32  Pac.  507,  both  applying  role  to  statutes  relating 
to  sale  of  intoxicating  liquors. 

Implied  repeal  of  statute  by  code,  revision  or  re-enactment.    Note, 
5  Ann.  Oas.  202. 

When  statutes  are  alBrmatlve,  such  parts  of  prior  as  might  consistently  he 
incorporated  In  subsequent  must  he  considered  left  In.  force. 

Approved  in  Ban  v.  Columbia  Southern  Ry.  Co.,  117  Fed.  35,  holding 
Oregon  mechanic's  lien  law  (Laws  1885,  p.  13),  as  applied  to  railioads  was 
not  repealed  by  Laws  1889,  p.  75;  McGrew  v.  Missouri  Pac.  Ry.  Co.,  230 
Mo.  544, 132  S.  W.  1090,  holding  act  of  1887  relating  to  discriminations  by 
railroads  did  not  repeal  act  of  1872  for  same  purpose  as  to  parts  not  in 
conflict;  Voight  v.  Gulf  etc.  Ry.,  94  Tex.  366,  60  S.  W.  659,  holding  act 
of  March  4,  1897,  prescribing  limitations  for  actions  for  injuries  repealed 
Rev.  Stats.  1895,  §3353;  United  States  v.  Matthews,  173  U.  S.  388,  43 
L.  Ed.  741,  19  Sup.  Ct.  416,  holding  later  act  will  be  held  to  qualify  or 
repeal  prior  one  unless  there  be  a  positive  repugnancy  between  the  old  law 
and  the  new;  Revenue  Cutter  No.  1,  1  Brown,  95,  Fed.  Cas.  11,713,  holding 
act  of  1845,  extending  jurisdiction  of  District  Courts  to  certain  cases  upon 
the  lakes^  etc.,  does  not  repeal  or  abridge  powers  conferred  by  the  judiciaiy 
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act  of  1789;  Hamlin  v.  Pettibone,  6  Bias.  171,  Fed.  Cas.  5995,  repeals  by 
implication  are  never  favored,  Cooke  v.  Ford,  2  Flipp.  32,  Fed.  Cas.  3173, 
the  statutes  must  be  impossible  of  reconciliation  to  constitute  repeal  by 
implication;  Cohen  y.  Texas  etc.  R.  R.  Co.,  2  Woods,  347,  Fed.  Cas.  5506, 
^  holding  statute  giving  right  of  action  to  surviving  husband,  etc.,  for 
damages  for  death  of  deceased  wife,  etc.,  not  repealed  because  omitted  to 
be  provided  for  in  subsequently  adopted  Constitution;  Sixty-five  Terra 
Cotta  Vases,  10  Fed.  883,  a  construction  which  conforms  with  the  law, 
practice  and  policy  of  the  government  for  many  years,  will  be  adopted  to 
avoid  repeal  of  statute  by  implication,  though  thereby  a  clause  in  later 
statute  be  rendered  superfluous;  United  States  v.  Auffmordt,  19  Fed.  899, 
holding  act  of  1875,  amending  section  2864  of  Revised  Statutes,  does  not 
supersede  the  act  of  1874,  known  as  the  moiety  act;  dissenting  opinion  in 
Stryker  v.  Board  of  Commrs.,  77  Fed.  582,  40  U.  S.  App.  583,  where  sec- 
tions of  earlier  and  later  acts  can  by  any  reasonable  construction  stand 
together,  they  must  so  stand;  Robinson  v.  Rippey,  111  Ind.  113,  12  N.  E. 
142,  the  fact  that  both  statutes  are  directed  to  the  attainment  of  the  same 
end  does  not  warrant  the  conclusion  that  the  latter  repeals  the  former; 
State  V.  W^son,  43  N.  H.  419,  82  Am.  Dec.  165,  holding  common  law  of 
nuisances  not  repealed  by  statute  regelating  slaughter-houses;  McLaughlin 
V.  Hoover,  1  Or.  32,  acts  in  pari  materia  ought  to  be  taken  together  so  far 
as  not  conflicting;  Stingle  v.  Nevel,  9  Or.  63,  if  it  be  the  intention  of  the 
legislature  to  make  a  statute  the  sole  law  which  shall  govern,  it  will  operate 
to  rex>eal  by  implication  all  other  acts  on  the  same  subject;  Sifred  v.  Com- 
monwealth, 104  Pa.  St.  182,  holding  punishing  sale  of  liquor  by  fine  does 
not  repeal  act  punishing  it  by  fine  and  imprisonment ;  Hurst  v.  Samuels,  29 
S.  C.  487,  488,  7  S.  E.  826,  whatever  portions  of  the  old  law  may  be  in- 
corporated with  the  new  as  being  consistent  with  it,  must  be  deemed  to 
remain  in  force. 

Where  statutes  are  repugnant  the  latter  repeals  the  former,  so  far  as  re- 
pugnant^  by  necessary  implication. 

Approved  in  Austin  v.  State,  61  Tex.  Cr.  576,  135  S.  W.  1168,  holding 
statute  prohibiting  use  of  premises  for  gambling  was  not  impliedly  re- 
pealed by  statute  defining  and  punishing  vagrancy,  and  repealing  all  acts 
inconsistent  therewith;  Sargent  County  v.  Sweetman,  29  N.  D.  260,  150 
N.  W.  877,  holding  statute  relating  to  payment  of  certain  fees  to  county 
judge  did  not  impliedly  repeal  general  statute  providing  for  salary ;  United 
States  V.  Tynen,  11  Wall.  92,  20  L.  Ed.  154,  holding  where  two  acts  of 
Congress  cover  same  subject  and  latter  embraces  all  provisions  of  former, 
but  changing  the  penalties  attached,  it  operates  as  a  repeal  of  the  former; 
Kohlsaat  v.  Murphy,  96  U.  S.  158,  24  L.  Ed.  846,  when  a  revising  statute 
covers  the  whole  subject  matter  of  antecedent  statutes,  the  revising  stat- 
ute virtually  rejieals  the  antecedent  enactment;  Ex  parte  Crow  Dog,  109 
U.  S.  570,  87  L.  Ed.  1036,  3  Sup.  Ct.  405,  the  implication  must  be  necessary 
and  the  repugnancy  positive;  Woods  ¥•  Jackson  etc.  Mfg.  Co.,  1  Holmes, 
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385,  Fed.  Cas.  17,993,  repeal  is  only  pro  tanto  to  extent  of  the  repugnancy; 
Gowen  v.  Harley,  66  Fed.  979,  12  U.  S.  App.  574,  subsequent  general  law 
does  not  repeal  prior  special  charter ;  Dodd  t.  -State,  18  Ind.  61,  applying 
rule  to  construction  of  acts  relative  to  salaries  of  public  officers ;  Brome  v. 
Gumming  County,  31  Neb.  367,  47  N.  W.  1051,  holding  act  providing  for  ^ 
appointment  of  county  attorney  repealed  by  act  providing  for  election  of 
county  attom^y;  State  v.  Otis,  42  N.  H.  72,  holding  act  providing  for 
punishment  of  persons  found  drunk  repealed  by  acts  forbidding  punish- 
ment for  drunkenness  except  in  the  case  of  common  drunkards;  State  v. 
Clarke,  25  N.  J.  L.  57,  where  acts  are  repugnant,  the  latter  repeals  the 
former  as  far  as  repugnant;  Heckman  v.  Pinkney,  81  N.  Y.  216,  holding 
prior  mechanic's  lien  act  repealed  by  subsequent  one;  St.  Johnsbury  v. 
Thompson,  59  Vt.  305,  &•  Am.  Rep.  783,  9  Atl.  573,  village  charter  repeals 
general  law  authorizing  licensing  of  victual ing-houses. 

S  How.  650-673,  11  L.  Ed.  767,  BBOWN'8  I;BSSEE  y.  OLEMEKTS. 

'  It  Is  settled  policy  of  Congress  to  survey  public  lands  In  square  figures 
and  to  extend  subdivision  authorized  by  law  as  far  as  possible  in  square  figures 
to  the  lowest  denomination. 

Approved  in  Hopper  v.  Nation,  78  Kan.  201,  96  Pac.  78,  holding  "legal 
subdivision"  of  school  land  as  used  in  statute  requiring  appraisement 
referred  to  forty-acre  tracts;  Kraut  v.  Crawford,  18  Iowa,  552,  87  Am. 
Dec.  416,  discussing  riparian  rights  of  purchaser  of  fractional  tract  ad- 
joining navigable  river. 

*  Quarter-section  lines,  subdividing  sections,  are  required  to  be  made  by 
actual  survey  and  marked  on  land,  but  they  are  ascertained  by  protracting  lines 
equidistant  from  section  lines. 

Cited  in  Keyser  v.  Sutherland,  59  Mich.  460,  26  N.  W.  867,  applying  rule. 

Distinguished  in  Britton  v.  Ferry,  14  Mich.  69,  70,  reviewing  principal 
case  and  holding  where  quarter  posts  are  established,  they  constitute  monu- 
ments and  will  control  section  line*. 

Under  acts  providing  for  subdivision  and  sale  of  public  lands,  it  is  duty 
of  surveyor-general  to  lay  out  fractional  section  in  such  manner  tbat  an  entire 
quarter-section,  may  be  had  if  fraction  will  admit  of  it. 

Distinguished  in  dissenting  opinion  in  Kean  v.  Calumet  Canal  Co.,  190 
U.  S.  489,  507,  47  L.  Ed.  J149,  1156,  23  Sup.  Ct.  663,  670,  majority  holding 
that  where  trftct  borders  on  non-navigable  water,  making  of  meander  line 
does  not  import  that  tract  on  other  side  will  not  pass  by  conveyance  of 
upland  shown  by  plat  to  border  on  water. 

Overruled  in  Gazzam  v.  Phillips,  20  How.  377,  16  L.  Ed.  961,  holding 
surveyor-general  may,  in  his  discretion,  lay  off  fractional  sections  in  such 
compact  and  convenient  forms  as  will  avoid  subdivision  of  the  public 
domain  into  ill-shaped  and  unsalable  fractions;  obiter,  as  overruled  in 
Wilson  V.  Hoffman,  70  Mich.  559,  38  N.  W.  562. 
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SuMiirlsloii  of  fractlanal  section  of  irabllc  lands  hy  the  snnreyor-general, 
made  In  manner  maantliorized  by  law,  Is  yoid. 

Cited  in  Keyser  v.  Sutherland,  59  Mich.  462,  26  N.  W.  868,  holding  nnau- 
thorized  extension  of  limits  of  quarter-section  void. 

I>iinng  tbe  period  allowed  to  settler  to  perfect  bis  claim,  it  is  not  liable 
to  any  otber  claim. 

Cited  in  dissenting  opinion  in  Button  v.  Frisbie,  37  Cal.  515,  arguing 
right  of  pre-emption  is  vested  and  Congress  may  not  afterward  withdraw 
pre-empted  lands. 

Altbongh  act  of  1830  gave  to  eyery  settler  upon  public  lands  the  right  of 
pre-emption  of  one  hundred  and  sixty  acres,  yet  if  settler  happened  to  be  settled 
on  fractional  section,  containing  less  than  that  quantity,  there  is  no  provision 
by  which  he  could  make  up  deficiency  out  of  adjacent  or  any  other  lands. 

Approved  in  Lytle  v.  Arkansas,  9  How.  334, 18  L.  Ed.  161,  holding  right 
of  pre-emption  limited  to  fractional  quarter-section  upon  which  claimant's 
improvement  was  made,  and  in  Lytle  v.  State,  12  Ark.  34,  holding  simi- 
larly; Palmer  v.  Dodd,  64  Mich.  476,  31  N.  W.  210,  grantee  of  one  legal 
subdivision  of  public  lands  cannot  derive  title  to  land  upon  another  legal 
subdivision;  Clute  v.  Fisher,  66  Mich.  51,  31  N.  W.  615,  holding  similarly; 
Grand  Rapids  Ice  &  Coal  Co.  v.  Ice  &  Coal  Co.,  102  Mich.  232,  233,  234,  235, 
47  Am.  St.  Bep.  520,  521,  523,  25  L.  B.  A.  817,  818,  60  N.  W.  682,  683,  684, 
discussing  riparian  rights  of  grantee  of  irregular  section. 

Distinguished  in  Lamprey  v.  State,  52  Minn.  195,  38  Am.  St.  Bep.  597, 
18  L.  B.  A.  677,  53  N.  W.  1142,  discussing  riparian  rights  under  grant  of 
land  bordering  on  lake. 

Patent  cannot  confer  title  to  lands  appropriated  and  claimed  by  another 
under  pre-emption  law. 

Cited  in  St.  Paul  etc.  R.  R.  Co.  v.  Schurmeir,  7  Wall.  289,  19  L.  Ed, 
79,  holding  subsequent  survey  cannot  affect  title  acquired  from  United 
States  under  antecedent  official  survey  and  sale;  Walker  v.  Hedrick,  18 
111.  571,  land  granted  to  State  to  aid  railroad  is  not  subject  to  pre-emption. 

Distinguished  in  Foley  v.  Harrison,  5  La.  Ann.  88,  holding  patent  under 
pre-emption  laws  takes  precedence  over  State  patent  under  act  of  1844; 
Hannibal  etc.  R.  R.  Co.  v.  Smith,  41  Mo.  334,  holding  act'  of  Congress  of 
September  28,  1850,  to  enable  reclamation  of  swamp-lands  operated  to 
reserve  such  lands  from  grant  made  to  State  for  construction  of  railroads. 

In  cases  involving  description  of  public  lands,  lands  must  be  identified  and 
boundaries  ascertained  by  plats  of  pubUc  surveys. 

Cited  in  Chapman  v.  Polack,  70  Cal.  494,  11  Pac.  767,  holding  neither 
parol  evidence  nor  private  survey  admissible  to  show  premises  in  contro- 
versy were  located  in  contradiction  of  official  survey. 

Title  to  bed  of  non-navigable  lake.    Note,  Ann.  Oas.  1916D,  30L 
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Miscellaneous.  Cited  in  dissenting  opinion  in  United  States  y.  (Sear,  3 
How.  803, 11  L.  Ed.  889;  Stolp  v.  Hoyt,  44  HL  224. 

3  How.  074-600,  11  L.  Ed.  778,  OLTMEB  ▼.  DAWKINa 

Court  1b  not  btttmd  to  give  Instmctlons  in  terms  required  hj  either  party; 
it  is  suificient  if  so  mach  thereof  is  giiwn  as  are  applicable  to  evidence  sad 
merits  of  case. 

Approved  in  Howgate  v.  United  States,  7  App.  D.  C.  254,  following  rule; 
Iron  etc.  Mfg.  Co.  v.Cheesman,  116  U.  S.  532,  29  L.  Ed.  718,  6  Snp.  Ct. 
482,  holding  there  is  no  obligation  on  the  judge  to  nse  the  language  of 
counsel;  Gray  v.  Belden,  3  Fla.  115,  applying  rule;  Tryon  v.  Oxley,  3  Gl 
Greene,  291,  even  if  instruction  contains  a  correct  l^al  proposition,  the 
court  may  refuse  it  if  not  applicable  to  the  evidence  or  the  merits;  State 
V.  Donnelly,  9  Mo.  App.  531,  although  court  has  right  to  modify  instme- 
tion,  it  is  not  obliged  to  do^  so,  but  may,  if  erroneous,  refuse  to  give  it; 
Emerson  v.  Hogg,  2  Blatchf.  7,  Fed«  Gas.  4440,  holding  where  the  chaige 
does  not  comply  with  the  prayers,  they  may  be  considered  as  refused. 

Ouster  by  cotenant  may  be  by  any  overt  act  in  pais^  of  which  the  other 
tenants  have  due  notice. 

Approved  in  Rich  v.  Bray,  37  Fed.  277,  2  L.  R.  A.  228,  holding  exclusion 
of  cotenants,  and  denial  of  their  interest  amounted  to  ouster;  Elder  v. 
McClaskey,  70  Fed.  539,  37  U.  S.  App.  1,  where  entry  and  subsequent  pos- 
session are  made  under  claim  to  the  whole  and  with  intent  to  oust  all 
others  asserting  an  interest,  constitutes  ouster;  Elder  v.  McClaskey,  70 
Fed.  545,  37  U.  S.  App.  1,  holding  disseizin  must  be  open,  notorious,  dis- 
tinct and  unmistakable;  Unger  v.  Mooney,  63  Cal.  593,  49  Am.  Rep.  105, 
entry  under  deed  from  one  cotenant  purporting  to  convey  whole  tract 
amounts  to  ouster;  Abemathie  v.  Consolidated  Virginia  Mfg.  Co.,  16  Nev. 
271,  intent  to  oust  may  be  manifested  by  outward  acts  of  an  unequivocal 
kind ;  Foulke  v.  Bond,  41  N.  J.  L.  541,  entry  under  deed  of  conveyance  of  en- 
tire estate  is  ouster  of  cotenants ;  Rutter  v.  Small,  68  Md.  137,  6  Am.  St.  Bep. 
436,  11  Atl.  699,  holding  similarly ;  Burnley  v.  Sharp,  16  Tex.  237,  applying 
rule  to  title  to  personal  property ;  Caperton  v.  Gregory,  11  Gratt.  508,  hold- 
ing entry  under  claim  of  exclusive  title  founded  on  alleged  lost  will  is 
ouster;  Cooey  v;  Porter,  22  W.  Va.  125,  acts  of  exclusive  ownership  will 
constitute  ouster,  collecting  cases. 

Adverse  possession  of  one  tenant  in  common,  creation  of  prescriptive 
title  thereby.    Note,  109  Am.  St.  Rep.  610,  618,  619. 

Necessity  to  running  of  statute  of  limitation  between  them  that  tenant 
in  common  have  notice  of  adverse  claim  cotenant.  Note,  Ann.  Gas. 
1918D,  1812,  1814. 

Adverse  possession  by  grantee  of  cotenant.  Note,  Ann.  Gas.  1916Gt 
1282. 
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Jadgmmt  lir  partition*  fhongli  Tdd,  may  1m  soffldent  ouster  of  cotenaat 
apoQ  wMcb  to  f oitficl  tltlo  by  adyene  possessioii. 

Approved  in  Honea  v.  Arledge,  56  Tex.  Giy«  300,  120  S.  W.  508,  511, 
holding  partition  of  estate  among  heirs  ignoring  one  was  ouster  as  to  him 
by  others;  Cryer  v.  Andrews,  11  Tex.  181,  holding  partition  by  judicial 
proceeding  among,  several  tenants  in  common,  claiming  the  whole  estate 
to  the  exclusion  of  others  is  a  notorious  act  of  .ouster^;  Anderson  v.  Stewart, 
15  Tex.  290,  holding  by  analc^Qr  possession  by  executors  under  will  may 
be  adverse  to  claim  of  widow  of  deceased ;  Norris  v.  Dunn,  70  Ga.  800,  hold- 
ing irregular  probate  proceeding,  vesting  title  in  certain  claimants  for 
a  year's  support,  sufficient  upon  which  to  base  title  by  prescription ;  Stewart 
V.  Stewart,  83  Wis.  371,  85  Am.  St.  Rep.  70,  53  N.  W.  688,  holding  that 
judgment  decreeing  one  to  hold  as  tenant  in  common  puts  an  end  to 
previous  adverse  possession. 

Necessity  for  color  of  title,  not  expressly  made  a  condition  by  statute, 
in  adverse  possession.    Note,  15  L.  R.  A.  (N.  8.)  1195. 

Bntcy  into  and  possesslpn  of  lands  by  one  cotenant  Is  deemed  to  be  the 
entry  and  possession  of  all. 

Approved  in  Scott  v.  Mineral  Dev.  Co.,  130  Fed.  501,  503,  64  C.  G.  A. 
^9,  entry  into  possession  of  any  part  of  tract  under  deed  containing 
specific  metes  and  bounds  and  purporting  to  convey  same,  and  continuation 
thereof,  though  actually  of  only  part,  for  statutory  period  gives  occupant 
adverse  possession  to  whole;  Locklear  v.  Bullard,  133  N.  C.  264,  266,  45 
S.  E.  581,  582,  holding  action  for  recovery  of  realty  instituted  against 
tenant  in  common  in  adverse  possession  suspends  running  of  limitations  as 
to  cotenant  then  out  of  possession ;  Dubois  v.  Campau,  28  Mich.  316,  holding 
role  establishes  presumption,  which  holds  until  contrary  is  shown  by  proof 
to  the  satisfaction  of  a  jury;  Moss  v.  Rose,  27  Or.  599,  50  Am.  St.  Bep. 
746,  41  Pac.  668,  holding  rule  applies  to  tenants  in  common  of  water  right  \ 
Heirs  of  Marr  y.  Gilliam,  1  Cold.  500,  every  presumption  is  in  favor  of 
title  of  true  owners. 

Effect  of   conveyance  by  one  eotenant  to   found  adverse  possession 
against  others.    Note,  82  L.  B.  A.  (N.  S.)  702. 

Act  constituting  ouster  of  cotenant  must  be  brought  home  to  bis  knowledge. 

Approved  in  Hartman  v.  Reed,  1  Cal.  Unrcp.  860,  holding  notice  to  co- 
tenant  was  matter  of  proof  in  action  based  on  adverse  possession;  Virginia 
Coal  etc.  Co.  v.  Hylton,  115  Va.  425,  79  S.  £.  339,  holding  tenant  in  common 
entering  under  partition  deed  claiming  to  convey  fee  held  adversely  to 
eotenants. 

Distinguisbed  in  Warfield  v.  Ldndell,  30  Mo.  282,  283,  286,  77  Am.  Dec. 
616,  617,  619,  holding  when  the  act  assertii^  entire  ownership  is  of  such 
9k  nature  as  the  law  will  presume  to  be  noticed  by  persons  of  ordinary  dili- 
gence in  attending  to  their  own  interests,  proof  of  actual  notice  is  un- 
necessary; Warfield.  V,  Liudejil,  39  Mo.  585,  90  Am.  J^.  452,  holdii^  simi- 
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larly;  Marr  ▼.  Gilliam,  1  Cold.  501,  exclusive  possession  of  one  tenant  for 
a  number  of  years,  without  accounting  to  or  elaim  upon  part  of  cotenantSi 
becomes  evidence  of  title  to  sole  possession.  ^ 

3  How.  691-692,  11  L.  Ed.  786,  BBOCKETT  ▼.  BBOCEETT. 

When  issue  is  directed  by  court  of  chancery  to  be  tried  by  court  of  law» 
and  in  course  of  trial  at  law,  questions  are  raised  and  bills  of  exceptions  taken, 
these  questions  must  be  brought  to  notice  of  court  of  chancery;  otherwise  tliey 
cannot  be  raised  upon  appeal. 

Approved  in  Southern  Building  &  Loan  Assn.  v.  Carey,  117  Fed.  330, 
holding  Federal  equity  appellate  court  may  direct  clerk  to  certify  docu- 
ment rejected  below;  McLaughlin  v.  Bank  of  Potomac,  7  How.  227,  12 
L.  Ed.  679,  holding  where  it  is  necessary  to  go  into  other  courts  to  get  ver- 
dicts or  decisions  on  any  portion  of  the  case,  any  objection  to  the  rulings 
must  be  presented  for  revision  to  the  court  which  orders  the  issue,  and 
be  acted  upon  there  if  relied  upon  upon  appeal;  Johnson  v.  Harmon,  94 
U.  S.  379,  24  L.  Ed.  274,  instructions  given  on  trial  of  refund  case  are  not 
subject  of  appeal ;  Watt  v.  Starke,  101  U.  S.  253,  25  L.  Ed.  828,  following 
rule;  Wilson  v.  Riddle,  123  U.  S.  615,  31  L.  Ed.  283,  8  Sup.  Ct.  259,  appel- 
late court  will  not  consider  formal  exceptions  to  rulings  in  course  of  trial 
of  issues  before  jury  in  referred  case;  Fitton  v.  Phoenix  Assur.  Co.,  23 
Blatchf.  Ill,  23  Fed.  4,  as  recognizing  power  of  chancerj^  side  of  Circuit 
Court  to  send  issues  to  a  jury;  Brown  v.  Cranberry  etc.  Coal  Co.,  65  Fed. 
638,  25  U.  S.  App.  107,  applying  rule  to  appeals  to  Circuit  Court  of  Appeals; 
Garsed  v.  Beall,  92  U.  S.  695,  23  L.  Ed.  690,  findings  in  refund  case  not 
conclusive  in  appellate  court. 

Report  of  master  in  chancery  upon  reference  in  matten  of  account  cannot 
be  objected  to  in  appellate  court,  unless  exceptions  have  been  filed  in  the  court 
below.  ^ 

Cited  in  Mt.  Pleasant  v.  Beckwith,  100  U.  S.  527,  25  L.  Ed.  708,  reaffirm- 
ing rule;  Burns  v.  Rosenstein,  135  U.  S.  455,  84  L.  Ed.  195,  10  Sup.  Ct.  819, 
applying  rule  in  action  for  dissolution  of  copartnership;  West  v.  Smith, 
8  How.  410,  12  L.  Ed.  1134,  remarking  that  no  exceptions  to  master's  re- 
port can  generally  be  made  to  master's  report  upon  appeal,  which  were 
not  taken  below. 

It  is  general  rule  that  no  point  arising  on  pleadings  or  evidence  shall  be 
made  in  appellate  court,  which  was  not  broufl^t  to  notice  of  inferior  court. 
Cited  in  Slaughter  v.  Bernards,  88  Wis.  118,  59  *N.  W.  678,  f oUowing 

rule. 

3  How.  698-707,  11  L.  Ed.  787,  BTDONOOH  ▼.  MIUlAUDOK. 

Decision  of  State  Supreme  Court  applying  local  law  to  construction  of  grant 
recognized  by  treaty  is  not  decision  against  its  validity,  and  therefore  Supreoii 
Court  of  United  States  has  no  Jurisdiction  on  error  to  the  State  Courk 
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Approved  in  Kennedy  v.  Hunt,  7  How.  594,  12  L.  Ed.  83S,  where  Stai^e 
court  construed  a  perfected  Spanish  title  and  settled  its  liihits  by  applying 
the  local  law,  Supreme  Court  of  United  States  has  no  authority  to  revise 
the  judgment;  Moreland  v.  Page,  20  How.  523,  15  Lb  Ed.  1010,  Supreme 
Court  has  no  jurisdiction  to  review  judgment  of  State  court  where  ques- 
tion merely  involves  boundary  between  two  valid  grants  from  the  United 
States ;  Lanf ear  v.  Hunley,  4  Wall.  210,  18  L.  Ed.  326,  mere  fact  that  title 
to  land  is  derived  from  act  of  Congress  does  not  warrant  review  of  ad- 
judication of  State  court  upon  boundary  thereof;  Crystal  Springs  etc. 
Water  Co.  v.  Los  Angeles,  82  Fed.  119,  where^  controversy  is  as  to  what 
were  rights  confirmed  under  grant,  and  not  as  to  validity  thereof.  Federal 
court  has  no  jurisdiction ;  Doe  v.  Eslava,  9  How.  450, 13  L.  Ed.  212,  holding 
Supreme  Court  will  not  disturb  judgment  of  State  court  where  ultimately 
rendered  in  favor  of  Spanish  grant;  Habich  v.  Folger,  20  Wall.  8,  22  L.  Ed. 
308,  arguendo. 

Distinguished  in  Stevens  v.  Clark,  62  Fed.  325,  1^  U.  S.  App.  584,  dis- 
missing writ  for  failure  to  file  in  time. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  533. 

Motion  to  dismiss  writ  of  error  on  ground  that  clerk  of  State  Supreme 
Court  Issued  writ  and  one  of  Judges  signed  citation  comes  too  late  after  case 
lias  been  in  Supreme  Court  of  United  States  for  two  terms,  and  writ  of  certiorari 
sent  down  at  instance  of  defendant  in  error  to  complete  record. 

Approved  in  Long  v.  Farmers'  State  Bank,  147  Fed.  362,  where  motion 
to  dismiss  writ  of  error  was  not  filed  until  within  two  days  of  time  when 
cause  was  set  down  for  hearing  and  after  defendant  had  filed  brief  taking 
issue  on  assignment  of  errors  motion  was  too  late;  Buckingham  v.  Buck- 
ingham, 13  How.  151,  14  L.  Ed.  91,  holding  motion  to  dismiss  for  want  of 
service  of  citation  should  be  made  at  the  same  term  when  appearance  is 
entered;  Chaffee  v.  Hasrward,  20  How.  210,  15  L.  Ed.  805,  holding  similarly 
as  motion  to  dismiss  when  citation  was  signed  by  clerk.    - 

Time  and  manner  of  raising  and  deciding  questions  in  State  court 
to  obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  R.  A.  54. 

Miscellaneous.  Cited  in  United  States  v.  Roselius,  15  How.  35, 14  L.  Ed. 
589,  a  case  involving  same  title  as  principal  case;  T^zas  etc  Ry.  Co.  v.  Kirk, 
]11  U.  S.  487,  28  L.  Ed.  482,  4  Sup.  Ct.  500,  question  whether  signature  to 
writ  by  clerk  of  State  court  is  sufiicient  was  left  open  by  principal  case; 
Ex  parte  Ralston,  119  U.  S.  614,  30  L.  Ed.  507,  7  Sup.  Ct.  318,  holding 
similarly;  Miller  v.  Texas,  153  U.  S.  537,  38  L.  Ed.  813,  14  Sup.  Ct.  875, 
refusing  to  express  opinion  on  the  question. 
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3  How.  ICn-in,  11  li.  Ed.  794,  aAKTLT^B  LESSEE  v.  EWINa. 

Under  statute  reqtiixiiig  shezlff  selling  xeal  property  under  ezeeation  to  first 
offer  rents  and  profits  tbereof  for  seven  years,  sale  of  fee  without  snob  previous 
offer  passes  no  title. 

Approved  in  Collier  v.  Stanbrongh,  6  How.  22,  12  L.  Ed.  827,  holding 
under  statute  requiring  appraisement  of  defendants'  debts  before  sale 
thereof  under  execution,  sale  without  appraisement  was  void;  Doe  v. 
Collins,  1  Ind.  29,  and  Morss  v.  Doe,  2  Ind.  67,  both  holding  similarly; 
Scott  v.  Babcook,  3  G.  Greene,  140,  holding  tax  sale  made  without  previous 
attempt  to  collect  by  distress  of  goods  and  chattels,  as  required  by  statute, 
void,  and  Laraby  v.  Reid,  3  G.  Greene,  421,  holding  similarly;  Sprott  v. 
Reid,  3  G.  Greene,  497,  66  Am.  Dec.  656,  under  statute  requiring  valuation 
before  execution  sale,  sale  without  valuation  is  void;  Capital  Bank  v. 
Huntoon,  35  Kan;  592,  11  Pac.  377,  holding  sale  of  property  for  less  than 
portion  of  appraised  value  required  by  statute  absolutely  void. 

Distinguished  in  Cavender  v.  Smith,  1  Iowa,  351,  352,  353,  holding 
failure  of  sheriff  to  comply  with  directory  statute  requiring  him  toHevy 
on  certain  property  before  other  property  does  not  avoid  sale. 

State  may  not  impair  the  obligation  of  a  contract  under  the  giiiae  of  regu- 
lating the  remedy. 

Approved  in  Ex  parte  Pollard,  40  Ala.  107,  holding  a  right  and  a  remedy 
substantially  in  accordance  with  that  right  are  equally  parts  of  the  con- 
tract ;  Kirtland  v.  Molton,  41  Ala.  560,  any  legislation  which  would  increase 
or  lessen  the  measure  of  recovery  for  breach  of  contract  impairs  its  obU*- 
gation,  and  must  be  void;  Oliver  v.  McClure,  28  Ark.  560,  legislature  can- 
not after  judgment  render  process  to  enforce  a  right  less  efficient  than 
that  in  existence  when  the  contract  was  made;  Western  Savings  Fund  v. 
Philadelphia,  31  Pa.  St.  182,  72  Am.  Dec.  736,  applying  rule  to  municipal 
corporations. 

Distinguished  iti  Hardeman  v.  D6wher,  39  Ga.  427,  holding  homestead 
and  exemption  laws  when  made  in  good  faith  do  not  fall  within  prohibi- 
tion against  impairing  obligation  of  contract,  even  when  retroactive. 

Statute  providing  that  no  property  should  be  sold  on  execution  for  less  than 
one-half  its  appraised  value  is  unconstitutional  so  far  as  referring  to  existing 
mortgages. 

Approved  in  Welsh  v.  Cross,  146  Cal.  633,  106  Am.  St.  Bep.  63,  81  Pac. 
233,  holding  void  Code  Civ.  Proc,  §  702,  as  amended  1897,  extending  time 
for  redemption  as  to  judgments  existing  at  time  of  amendment;  Bradley 
V.  Lightcap,  201  III.  522,  66  N.  E.  549,  upholding  Rev.  Stats.,  c  77,  §  30, 
p.  625,  relative  to  mortgage  redemptions;  Page  v.  Turk,  43  Okl.  675,  143 
Pac.  1049,  holding  when  judgme^t  did  not  recite  appraisement  was  waived, 
sale  on  foreclosure  for  less  than  two-thirds  value  was  void;  Turk  v.  May- 
berry,  32  Okl.  73,  121  Pac.  668,  holding  statutory  right  of  redemption 
could  not  be  impaired  by  subsequent  statute;  Tolbert  v.  State   Bank  of 
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Paden,  30  Okl.  407,  121  Pae.  214,  holding  waiver  of  appraisement  did*  not 
render  valid  sale  of  property  on  foreclosure  within  six  months  after  judg- 
ment ;  Howard  v.  Bugbee,  24  How.  465,  16  L.  Ed.  754,  holding  statute  au- 
thorizing redemption  of  mortgaged  p)-operty  two  years  after  sale  uiider 
a  decree,  by  bona  fide  creditors  of  the  mortgagor,  is  unconstitutional  as  to 
sales  made  prior  to  enactment;  dissenting  opinion  in  Ex  parte  Pollard,  40 
Ala.  106,  holding  statute  postponing  rendition  of  judgment  unconstitu- 
tional as  to  existing  contracts ;  Robards  v.  Brown,  40  Ark.  426,  holding  act 
providing  that  at  all  sales  of  personal  or  real  property  under  mortgages 
or  deeds  of  trust,  property  should  not  sell  for  less  than  two-thirds  of 
appraised  value  unconstitutional  as  to  existing  mortgages;  Goshom  v. 
Alexander,  2  Bond,  163,  Fed.  Gas.  5630,  holding  statute  in  force  at  time 
of  execution  of  appeal  bond  constitutes  law  of  the  contract;  Fisher  v. 
Green,  142  111.  94,  31  N.  E.  176,  holding  statute  taking  away  right  of  sale 
under  deed  of  trust  without  redemption,  and  substituting  judicial  fore- 
closure void  as  far  as  retrospective ;  Dormire  v.  Gogly,  8  Blackf .  178,  right 
of  judgment  creditor  to  take  out  fi.  fa.  within  a  certain  time,  cannot  be 
affected  by  a  subsequent  statute ;  Scobey  v.  Gibson,  17  Ind.  574,  79  Am.  Dec. 
492,  holding  unconstitutional  as  to  existing  judgments  statute  confirming 
ri^ht  of  redemption  under  execution  sales;  Eaton  v.  Hunt,  20  Ind.  464, 
legislature  of  State  may  not  impair  exercise  of  powers  given  to  mortgagee 
under  mortgage;  Travelers'  Ins.  Co.  v.  Brouse,  83  Ind.  66,  statute  taking 
away  from  purchasers  under  execution  sale  the  right  to  a  year's  profits 
is  unconstitutional  as  to  existing  contracts;  Fanning  v.  Kerr,  7  Iowa, 
462,  questioning  whether  act  of  legislature  taking  away  right  to  foreclose 
mortgi^es  by  advertisement  would  apply  to  existing  mortgages;  Rosier  v.- 
Hale,  10  Iowa,  485,  77  Am.  Dec.  129,  holding  act  requiring  appraisement 
of  property  sold  under  execution  void  as  to  existing  contracts;  Watkins 
V.  Glenn,  55  Kan.  431,  40  Pac.  319,  holding  statute  giving  mortgagee 
right  to  rents  and  profits  during  period  of  redemption,  void  as  to  existing 
mortgages;  Phinney  y.  Phinney,  81  Me.  463, 10  Am.  St.  Eep.  271,  4  L.  B.  A. 
351,  17  Atl.  408,  holding  statute  delaying  foreclosure  for  benefit  of  cred- 
itors of  mortgagor  unconstitutional  as  to  pre-existing  mortgages ;  Lawson  v. 
Jeffries,  47  Miss.  707,  12  Am.  Eep.  355,  holding  ordinance  of  Mississippi 
constitutional  convention  granting  new  trial  on  certain  classes  of  final 
judgments  unauthoriZiCd  and  void;  Reed  v.  Swan,  133  Mo.  109,  34  S.  W. 
4S5,  holding  statutes  exempting  rights  of  tenant  of  mortgagor  to  crops 
from  effect  of  sale  by  mortgagee,  is  void  so  far  as  retrospective;  Teatman 
V.  King,  2  N.  D.  430,  33  Am.  St.  Bep.  804,  51  N.  W.  724,  holding  statute 
making  lien  for  seed  grain  superior  to  mortgage  lien  void  as  to  mortgages 
executed  before  the  passage  of  the  statute ;  dissenting  opinion  in  Penniman, 
Petitioner,  11  R.  I.  355,  arguing  statute  taking  away  right  of  imprisonment 
on  execution  unconstitutional  as  far  as  regards  prior  contracts;  Greenfield 
V.  Dorris,  1  Sneed,  550,  act  exempting  debtor  remaining  in  possession  pend- 
ing redemption  from  payment  of.  rent  is  unconstitutional  so  far  as  retroac- 
tive; Taylor  v.  Steams^  18  G^att.  288,  act  forbidding  sales  under  deeds 
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of  trust  for  a  certain  period  is  Qneonstitatioiud ;  Swinbnxne  v.  Milb,  17 
Wash.  622,  61  Am.  St.  Re».  939,  50  Pac.  492,  faaUing  statote  st^yins  exe- 
cution and  requiring  property  to  bring  eighty  per  cent  of  appraised  value 
on  execution  sale  unconstitutional  0,8  to  previously  executed  contracts. 
Dissenting  opinion  in  Stafford  v.  Lick,  7  Gal.  496,  arguing  that  statute 
avoiding  past  conveyances  where  unrecorded  is  unconstitutional. 

Distinguished  in  Hooker  v.  Burr,  194  U.  S.  423,  99  Am.  St.  Bep.  28, 
48  L.  Ed.  1051,  24  Sup.  Ct.  706,  upholding  Cal.  Code  Civ.  Proc.,  §  702,  as 
amended  in  1895,  changing  time  for  redemption  and  rate  of  interest  pay- 
able in  order  to  redeem,  as  to  prior  mortgages;  Ex  parte  Pollard,  40  Ala. 
86,  holding  stay  law  constitutional,  even  as  to  existing  contracts;  Helf en- 
stein  V.  Cave,  3  Iowa,  289,  homestead  exemptions  are  part  of  remedy  and 
governed  by  lex  fori ;  McCormick  v.  Busch,  15  Iowa,  132,  83  Am.  Dec.  404, 
holding  law  staying  actions  against  soldiers  during  their  teim  of  service 
constitutional. 

Effect  of  statutes  making  pre-existing  contracts  illegal.    Note,  120 

Am.  St.  Bep.  480. 
Constitutionality  of  exemption  statutes  relating  to  personal  property. 

Note,  45  Am.  Dec.  251. 

Miscellaneous.  Cited  in  Cuyler  v.  Ferrill,  1  Abb.  (U.  S.)  176,  Fed.  Cas. 
3523 ;  Beebe  v.  State,  6  Ind.  517,  68  Aal.  Dec.  405,  holding  act  prohibiting 
manufacture  of  liquors  unconstitutional;  Herman  ▼.  State,  8  Ind.  564, 
holding  similarly. 

3  How.  717-720,  11  L.  Bd.  799,  MTABLAND  ▼.  aWIN. 

United  States  marshal  Is  not  authorised  by  law  to  recover  anything  In  dis- 
charge of  execution,  but  gold  and  silver  coin  of  United  States. 

Approved  in  Shackelford  v.  Cunningham,  41  Ala.  206,  holding  plaintiff 
in  a  judgment  is  not  bound  to  take  anything  but  constitutional  money  in 
payment  of  his  unconditional  judgment;  Aicardi  v.  Robbins,  41  Ala.  547, 
94  Am.  Dec.  616,  payment  to  clerk  of  Confederate  notes  did  not  authorize 
him  to  discharge  the  judgment;  Hooker  v.  State,  7  Blackf.  273,  justice 
of  the  peace  may  not  receive  State  -bank  notes  in  payment  of  judgment 
rendered  by  him;  Prather  v.  State  Bank,  3  Ind.  358,  clerk  may  not  accept 
note  of  State  bank  in  payment  of  judgment ;  Armsworth  v.  Scotten,  29  Ind. 
497,  nor  national  bank  bills;  Crews  v.  Ross,  44  Ind.  489,  clerk  may  not 
accept  anything  but  gold  or  silver  in  satisfaction  of  judgment,  collecting 
cases. 

Law  of  bank  bills.    Note,  52  Am.  Dec.  449. 

Proper  medium  of  payment  by  purchaser  at  execution  or  other  judicial 
sale.    Note,  Ann.  Gas.  19150,  999. 

If  execution  come  Into  hands  of  sheriff  or  marshal,  and  his  term  of  olllca 
expires  before  he  executes  It,  he  is  bound,  nevertheless,  to  complete  execution, 
and  pay  over  money  to  plaintiff  if  practicable  to  make  it. 
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Cited  in  dissenting  opinion  in  Bagley  v.  Ward,  37  Cal.  150,  99  Am.  Dec. 
269,  officer  making  levy  may  sell  even  after  his  term  has  expired. 

Miscellaneons.  Cited  in  dissenting  opinion  in  Stafford  y.  Lick,  7  Cal. 
496;  dissenting  opinion  in  Noble  ▼.  Cnllom,  44  Ala.  583. 

8  How.  720-760,  11  L.  Ed.  800,  NEII«  ▼.  OHIO. 

Under  contract  between  Xmited  States  and  Ohio,  relating  te  Onmberland 
road,  toll  charged  upon  passengers  in  the  mail,  and  not  in  other  stages,  is  against 
contract,  and  Yoid. 

.Approved  in  Wheeling  etc.  R.  R.  Co.  v.  Town  of  Triadelphia,  58  W.  Va. 
492,  52  S.  E.  501,  reciting  history  of  litigation;  Achison  v.  Huddleson, 
12  How.  296,  13  L.  Ed.  996,  applying  rule  to  similar  contract  between 
Maryland  and  United  States,  and  reversing  Achison  v.  Huddleson,  7  Gill, 
184,  186,  187;  Hollingsworth  v.  State,  29  Ohio  St.  555,  construing  similar 
contract  between  United  States  and  Ohio;  dissenting  opinion  in  The  Pas- 
senger Cases,  7  How.  521,  12  L.  Ed.  802,  as  illustrating  position  that  some 
portion  of  burden  of  passenger  tax  eventually  rests  upon  the  passenger; 
State  V.  Hall,  22  Md.  333,  discussing  rule  pf  construction  of  contract  be- 
tween State  and  United  States. 

Power  of  courts  as  to  rulings  of  Postoffice  Department.    Note,  12 
Ik  B.  A.  (N.  S.)  167. 

Miscellaneous.  Cited  in  Second  Municipality  v.  Duncan,  2  La.  Ann. 
187,  discussing  right  of  citizen  to  relief  from  illegal  taxation. 

3  How.  750-763, 11  L.  Ed.  814,  TiFiflflEE  OF  HIOKET  V.  8TEWA&T. 
Spanish  grants  of  lands  north  of  the  thirty-first  parallel  are  void. 
Cited  in  La  Roche  v.  Jones,  9  How.  170,  13  L.  Ed.  92,  holding  grant 
of  1789,  made  by  Miro,  Governor-general  of  Louisiana  and  West  Florida, 
void  for  want  of  power  in  the  Spanish  authorities  to  grant  lands  north  of 
the  thirty-first  parallel;  Coffee  v.  Groover,  123  U.  S.  24,  31  L.  Ed.  60, 
8  Sup.  Ct.  13,  grants  by  government  de  facto  are  invalid  as  against  govern- 
ment to  which  territory  granted  rightfully  belongs. 

Decision  of  boards  of  commissioners  under  proviso  of  Georgia  cession,  re- 
serving lands  to  actual  settlers  on  Spanish  grants,  is  final. 

Cited  in  La  Roche  v.  Jones,  9  How.  171,  13  L.  Ed.  92,  holding  certificate 
of  judgment  of  commission  stands  on  same  footing  as  a  patent;  Robinson 
V.  if  inor,  10  How.  643,  13  Ii.  Ed.  576,  although  grant  be  void  originally, 
confirmation  by  commission  confers  a  valid  title. 

Jurisdiction  of  any  court  exercising  authority  over  subject  may  be  inquired 
into  In  every  other  court  when  proceedings  of  former  are  relied  on  and  brought 
before  latter  by  party  claiming  benefit  of  such  proceeding. 

Approved  in  Thaw  v.  Ritchie,  4  Mackey  (D.  C),  388,  holding  where 
defense  of  title  was  based  on  judgment,  jurisdiction  of  court  to  render  it 


3  How.  750-763  NOTES  ON  U.  S.  REPORTS.  1040 

could  be  inquired  into;  Harris  v.  Cashy,  173  Ala.  96,  55  South.  235,  holding 
civil  court  could  inquire  into  jurisdiction  of  ecclesiastical  court;  Scott  ▼. 
Royston,  223  Mo.  594,  123  S.  W.  461,  holding  judgment  could  not  be  col- 
laterally attacked  by  party  on  ground  that  appearance  for  him  by  attorney 
was  not  authorized;  Southern  Pine  Lumber  Co.  v.  Ward,  16  Okl.  158,  85 
Pac*  467,  applying  principle  in  action  to  foreclose  trust  deed  where  defend- 
ant pleads  superior  title  under  prior  judgment;  Williamson  v.  Berry,  8 
How.  541,  12  L.  Ed.  1190,  following  rule ;  Thompson  v.  Whitman,  18  Wall. 
467,  21  L.  Ed.  901,  11  Am.  Eep.  439,  holding  want  of  jurisdiction  may  be 
shown  as  to  the  person,  the  subject  matter  or  the  thing;  In  re  Sawyer, 
124  U.  S.  220,  81  Ik  Ed.  409,  8  Sup.  Ct.  493,  holding  court  of  equity  has  no 
jurisdiction  of  suit  to  enjoin  removal  of  public  officers;  Guaranty  Trust 
Co.  V.  Green  Cove  R.  R.  Co.,  139  U.  S.  147,  36  L.  Ed.  120,  11  Sup.  Ct.  516, 
discussing  jurisdiction  on  foreclosure  of  trust  mortgage;.  Dezter  v.  Say- 
ward,  84  Fed.  300,  applying  rule ;  Wightman  v.  Karsner,  20  Ala.  455,  holding 
order  of  court  of  commissioners  of  roads  and  revenue  void  for  being,  made 
at  unauthorized  special  term,  collaterally  impeachable;  Eslava  v.  Lepretre, 
21  Ala.  522,  66  Ain.  Dec.  272,  holding  decision  of  Orphans'  Court,  declar- 
ing a  person  a  lunatic  without  issuance  of  writ  de  lunatico  inquirendo,  void 
and  open  to  collateral  attack ;  Moody  v.  Bibb,  50  Ala.  248,  holding  similarly 
to  preceding  case;  dissenting  opinion  in  Pritchett  v.  Clark,  5  Harr.  72, 
arguing  judgment  may  be  attacked  collaterally  for  want  of  jurisdiction, 
resulting  from  failure  to  serve  process;  Reed  v.  Wright,  2  G.  GreenCj  36, 
judgment  rendered  without  the  court  having  acquired  jurisdiction,  either 
over  the  subject  matter  or  the  parties,  is  void  and  may  be  so  declared 
whenever  attempted  to  be  enforced ;  Seely  v.  Reid,  3  G.  Greene,  379,  where 
record  shows  no  service  judgment  is  void,  and  may  be  so  declared  in  col- 
lateral proceeding;  Farmers'  etc.  Bank  v.  Mather,  30  Iowa,  284,  jurisdiction 
of  both  parties  is  indispensable  to  validity  of  judgments;  Mastin  v.  Gray, 
19  Kan.  463,  465,  27  Abl  Bep.  152,  155,  holding  sheriff's  deed  founded 
on  false  return  may  be  impeached  collaterally;  Morse  v.  Presby,  25  N.  H. 
303,  where  judgment  is  relied  on  in  pleading  or  proof  any  plea  or  evidence 
which  shows  that  the  court  had  no  jurisdiction  is  admissible;  Demeritt  v.. 
Lyford,  27  N.  H.  548,  judgment  is  not  conclusive  as  to  the  jurisdiction 
of  the  court  which  rendered  it;  Eaton  v.  Badger,  33  N.  H.  238,  execution 
proceedings  founded  on  void  judgment  are  void  themselves;  Ferguson  v. 
Crawford,  70  N.  T.  259,  26  Am.  Rep.  593,  discussing  conclusiveness  of 
judgment  records  upon  question  of  jurisdiction;  James  v.  Smith,  2  S.  C. 
188,  holding  attachment  for  contempt  void  for  want  of  jurisdiction  may 
be  set  aside  in  collateral  proceeding;  Lyle  v.  BoUes,  8  S.  C.  262,  judgment 
void  for  being  rendered  at  chambers  where  court  had  no  authority  to  so 
render  it,  may  be  impeached  collaterally;  Hbran  v.  Wahrenberger,  9  Tex. 
321,  58  Am.  Dec.  147,  judgment  of  Supreme  Court  rendered  on  appeal 
from  void  judgment  is  void;  McNealy  y.  Gregory,  13  Fla.  450,  applying  rule 
to  attempted  judicial  action  of  constitutional  convention;  Mason  v.  Russell, 
1  Tex.  728,  discussing  impeachment  of  deed  under  colonization  law  of 
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Mexico;  Malnry  y.  Herndon,  8  Ala.  863,  questioning  whether  discharge  of 
bankrupt  can  be  impeached  for  fraud  in  obtaining  it,  when  pleaded  in 
bar  to  an  action  by  one  who  was  not  a  party  to  the  proceeding  in  bank- 
ruptcy; Tucker  v.  Harris^  13  6a.  8,  58  Am.  Dec.  492,  arguendo. 

Distinguished  in  In  re  Eaton,  51  Fed.  805,  distinguishing  between  void 
and  voidable  judgment;  dissenting  opinion  in  Singer  Sewing  Mach.  Co. 
V.  Benedict,  179  Fed.  636,  103  C.  C.  A.  186,  maiority  holding  biU  by  tax- 
payer showed  tax  against  him  was  levied  without  jurisdiction. 

Decree  of  State  court  of  chancery  establldiing  validity  of  Spanish  grant 
over  wliich  no  power  had  ever  been  conferred  upon  that  court,  is  void. 

Approved  in  State  v.  Murray,  79  S.  C.  321,  60  S.  E.  930,  holding  action 
by  creditor  in  Federal  court  against  dispensary  commission  of  South  Caro- 
lina was  suit  against  State  by  consent  of  State,  and  judgment  therein  was 
valid;  Folger  v.  Columbian  Ins.  Co.,  99  Mass.  273,  96  Am.  Dec.  750,  holding 
decree  pf  State  court  in  excess  of  its  jurisdiction,  declaring  corporation 
dissolved,  is  not  entitled  to  faith  and  credit  in  courts  of  another  State; 
In  re  Mousseau's  Will,  30  Minn,  205,  14  N.  W.  888,  holding  after  valid 
probate  of  will,  proceedings  on  reprobate  are  void ;  Fithian  v.  Monks,  43 
Mo.  521,  proceedings  coram  non  judice  are  void,  and  sale  thereunder  con- 
veys no  title;  McGhee  v.  Wright,  16  HI.  558,  refusing  to  intimate  opinion 
upon  question  which  the  court  was  without  authority  to  decide. 

Distinguished  in  Foltz  v.  St.  Louis  etc.  Ry.  Co.,  60  Fed.  320,  19  U.  S. 
App.  576,  holding  judgment  of  condemnation  within  the  scope  of  power  to 
hear  and  determine  are  not  void  because  in  favor  of  one  without  legal 
capacity  to  condemn. 

Defendant  in  ejectment  cannot  protect  himself  by  setting  up  record  in 
prior  chancery  suit  between  same  parties,  by  which  plaintiir  in  ejectment  had 
been  ordered  to  convey  aU  his  title  to  defendant  in  ejectment,  but  in  conse- 
quence of  party  being  beyond  jurisdiction  of  court  no  such  conveyance  had  been 
made. 

Approved  in  National  Nickel  Co.  v.  Nevada  Nickel  Syndicate,  112  Fed. 
46,  holding  equitable  estoppel  is  good  defense  to  ejectment ;  Mezes  v.  Greer, 
McAll.  405,  Fed.  Cas.  9520,  an  inchoate  title  is  no  bar  to  a  suit  in  eject- 
ment where  legal  title  is  counted  on;  Tutwiler  v.  Munford,  73  Ala.  311, 
and  Lerma  v.  Stevenson,  40  Fed.  359,  ejectment  cannot  be  defended  upon 
equitable  title,  however  strong;  Sanders  v.  McDonald,  63  Md.  508,  decree 
requiring  trustee  to  deliver  deed  conveys  mere  equitable  title  not  available 
as  against  legal  title  asserted  by  one  not  bound  by  the  decree;  Neill  v. 
Keese,  5  Tex.  33,  51  Am.  Dec.  751,  holding  mere  order  of  sale  does  not 
divest  any  title. 

Distinguished  in  Howard  v.  Milwaukee  etc.  Ry.  Co.,  7  Biss.  82,  Fed. 
Cas.  6761,  holding  principal  case  not  authority  for  proposition  that  a  decree 
giving  only  an  equitable  right,  cannot  prevail  against  a  legal  one. 
in— «« 
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MiAoellaneoQS.  Cited  in  Pulliam  ▼.  Pulliam,  10  Fed.  47,  Fed.  Gas.  11,463; 
Bank  of  United  States  v.  Moss,  6  How.  38,  12  L.  Ed.  S34. 

3  How.  763-771,  11  L.  Ed.  820,  WILSON  T.  SMITH. 

Whenever,  by  express  agreement  of  parties,  sabagent  is  to  1)e  employed  lyy 
«gent  to  recelYO  money  from  principal,  or  authority  to  do  so  may  be  implied 
from  nsoal  course  of  trade^  or  nature  of  transaction,  principal  may  treat  sub- 
agent  as  bis  agent,  and  wben  be  bas  receiyed  money  may  recover  it  in  action 
for  money  bad  and  received. 

Approved  in  Morris  v.  Alabama  Carbon  Co.,  139  Ala.  623,  36  South.  765, 
where,  prior  to  collection  of  draft,  forwarding  bank  made  an  assignment, 
•drawer  of  draft  was  entitled  to  recover  amount  subsequently  collected 
from  collecting  bank;  Fritz  v.  Chicago  Grain  etc.  Co.,  136  Iowa,  707,  114 
N.  W.  196,  holding  in  action  for  broker's  commissions,  evidence  showed 
agents  of  defendant  had  authority  to  employ  plaintiff;  First  National  Bank 
V.  Reno  County  Bank,  1  McCrary,  495,  497,  3  Fed.  260,  262,  holding  owner 
•of  bill  of  exchange  indorsed  "for  collection"  may  recover  proceeds  thereof 
in  assumpsit  from  last  indorsee  where  latter  has  collected  bill;  Kelly  v. 
Phelan,  5  Dili.  233,  Fed.  Cas.  7673,  discussing  nature  and  effect  of  bankers' 
liens ;  Holly  v.  Missionary  Society,  85  Fed.  249,  applying  rule  where  money 
received  through  breach  of  trust ;  Miller  v.  Farmers '  Bank,  30  Md.  400,  401 ; 
Cecil  Bank  v.  Farmers'  Bank,  22  Md.  156,  owner  of  bill  indorsed  "for 
•collection"  may  recover  of  subsequent  indorsee  who  has  made  collection, 
notwithstanding  latter  has  setoff  as  against  his  immediate  indorser;  Finch 
V.  Karste,  97  Mich.  26,  56  N.  W.  124,  a  subagent  employed  by  an  agent 
under  express  authority  from  his  principal  becomes  directly  responsible 
to  the  latter;  Mayer  v.  McLure,  36  Miss.  404,  72  Am.  Dec.  194,  holding 
promise  to. pay,  made  to  agent's  clerk,  sufficient  to  waive  defense  of 
infancy;  Planters'  etc.  Bank  v.  First  National  Bank,  75  N.  C.  536,  holding 
where  there  is  known  and  established  usage  of  substitution  of  agency, 
bank  is  not  liable  for  default  of  subagent  where  it  acted  in  good  faith  in 
its  selection;  Commercial  Bank  v.  Jones,  18  Tex.  820,  821,  where  agent 
deposits  principal's  funds  in  bank  which  has  notice  of  principal's  owner- 
ship, the  bank  cannot  thereafter  transfer  the  same  to  agent's  private 
account;  Blaine  v.  Bourne,  U  R.  I.  121,  28  Am.  Bep.  481,  holding  owner  of 
bill  indorsed  for  collection  may  recover  directly  of  agent  of  indorsee  who 
has  collected  the  money  thereon;  dissenting  opinion  in  Whitehead  v.  Peck, 
1  Ga.  156,  discussing  actions  for  money  had  and  received;  Bock  Springs 
Nat.  Bank  v.  Lumar,  6  Wyo.  158,  42  Pac.  884,  arguendo. 

Distinguished  in  Reed  Grocery  Co.  v.  Canton  Bank,  100  Md.  303,  59  Ati. 
717,  where  payee  of  draft,  deposited  it  with  bank  and  received  credit  at 
bank  as  depositor,  proceeds  could  not  be  recovered  by  drawer,  on  failure 
of  consideration  as  between  drawer  and  payee;  Hoover  v.  Wise,  91  U.  S. 
314,  28  L.  Ed.  395,  holding  party  sending  claim  to  collection  agency  not 
«hargod  with  knowledge  of  information  acquired  by  attorney  employed 
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by  Bgexaej;  dissenting  opinion  in  First  National  Bank  v.  Reno  County  Bank, 
1  lieCxary,  500,  3  Fed.  264,  265,  holding  principal  case  overmled  by  Hoover 
v.  Wise,  supra;  Kent  v.  Dawson  Bank,  13  Blatchf.  240,  Fed.  Cas.  7714, 
discussing  liability  of  collecting  bank  in  case  of  failure  of  subagent; 
effect  in  Rathbone  v.  Sanders,  9  Ind.  220,  holding  course  of  dealings  be- 
tween banks  may  establish  a  lien  for  general  balance  of  account  upon 
paper  transmitted  for  collection,  no  matter  who  may  be  its  real  owner; 
Power  V.  First  Nat.  Bank,  6  Mont.  262,  12  Pac.  602,  holding  bank  liable 
to  customer  for  failure  of  its  agent  to  pay  over  moneys  collected  on  draft; 
Reeves  v.  State  Bank,  8  Ohio  St.  483,  holding  pa>inent  to  subagent  is  pay- 
ment to  agent,  not  to  principal. 

..   Subagents,  and  their  relation  to  the  principal  and  to  the  agent  appoint- 
ing them.    Note,  60  Am.  St.  B^.  122|. 

Delegation  of  authority  by' agent.    Note,  Ann.  Cas.  1915D,  11,  12, 
13,  22. 

Duty  and  liability  of  bank  as  agent  for  collection.    Note,  84  Am.  Dec. 
816. 

Liability  of  creditor  accepting  as  payment  check  wrongfully  procured 
by  debtor.    Note,  18  L.  B.  A.  (N.  S.)  274. 

Where  drcmnstances  authorize  principal  to  regard  subagent  as  his  agent, 
money  of  principal  collected  hy  subagent  cannot  be  applied  in  satisfaction  of 
debt  due  inbagent  ftom  agent,  where  there  has  been  nb  new  credit  given  or 
advance  made. 

Approved  in  Percival  v.  Stratham,  112  Iowa,  749,  84  N,  W.  930,  holding 
when  son  gives  father  third  party's  check  to  cash  and  remit  balance,  and 
on  father's  presentation  of  check  bank  insists  on  holding  out  amount  of 
father's  former  indebtedness  to  bank,  son  can  recover  of  bank;  Winfield 
Nat.  Bank  v.  McWilliams,  9  Okl.  509,  60 1'ac.  233,  where  bank  in  due  course 
receives  from  correspondent  check  indorsed  in  blank  and  permits  existing 
balance  to  remain  unpaid  by  reason  thereof,  it  is  entitled  to  proceeds  of 
such  check  against  real  owner,  though  check  not  paid  until  after  failure 
of  transmitting  bank ; .  Shotwell  v.  Sioux  Falls  Sav.  Bank,  34  S.  D.  118, 
147  N.  W.  292,  holding  where  agent  sold  and  collected  in  his  own  name 
and  deposited  money  in  bank  to  his  own  account,  bank  could  not  offset 
against  such  deposit,  in  suit  by  principal,  overdraft  of  agent  existing  at 
time  of  deposit;  Bury  v.  Woods,  17  Mo.  App.  252,  holding  in  absence  of 
special  understanding  between  banks,  owner  bf  note  remitted  through 
bank  for  collection  may  sue  for  and  recover  the  amount  of  said  note, 
although  collecting  banker  may  have  carried  it  to  the  credit  of  his  corre- 
spondent in  the  mutual  account  kept  between  them;  Carroll  v.  Exchange 
Bank,  30  W.  Va.  525,  8  Ajo.  St.  Rep.  106,  4  S.  E.  444,  reviewing  principal 
case  and  holding  collecting  bank  having  no  notice  that  remitting  bank 
was  merely  an  agent  not  entitled  to  lien  for  genera^  balance  upon  paper 
transmitted,  unless  credit  was  given  to  the  bank  sending  the  paper;  Jones 
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V.  Milliken,  41  Pa.  St.  255,  applying  rule ;  United  Mites  ▼.  State  National 
Bank  of  Boston,  96  U.  S.  35,  24  L.  Ed.  648,  whe^  money  has  gone  into 
United  States  treasury  through  fraud  of  its  agent,  the  United  States 
cannot'  hold  it  against  claim  of  innocent  party. 

Trust  in  proceeds  of  collection  by  insolvent  bank.  Note,  32  L.  B.  A. 
722. 

Liability  of  bank  taking  paper  for  collection  for  correspondent's 
default.    Note,  62  L.  R.  A.  (N.  S.)  639,  640,  663. 

Applicability  of  deposits  of  another's  funds  to  indebtedness  of  depos- 
itor where  bank  has  no  actual  notice  of  true  character  of  funds. 
Note,  L.  R.  A.  1916A,  722. 

Miscellaneous.  Cited  in  Irwin  v.  Reeves  Pulley  Co.,  20  Ind.  App.  115, 
48  N.  E.  606,  upon  proposition  that  acceptance  of  debt  to  collect  only 
binds  bank  to  exercise  of  reasonable  skill  and  ordinary  diligence  in  making 
collection  and  selecting  correspondents;  Douglas  v.  Hastings  National  Bank, 
]7  Minn.  40,  without  particular  application;  Gk)chenaur  v.  Hostetter,  18 
Pa.  St.  422,  erroneously. 

'8  How.  771,  11  L.  Ed.  823,  WIKSTON  ▼.  UNITED  STATES. 

Dismissal  of  writ  of  error  will  be  made  on  motion  where  amomit  in  dis- 
pute is  helow  that  necessary  to  give  Jurisdiction  to  Supreme  Court. 

Cited  in  Merrill  v.  Petty,  16  Wall.  345,  21  L.  Ed.  600,  applying  rule  to 
dismissal  of  appeal  in  admiralty  and  collecting  cases. 

Distinguished  in  Turman  v.  Cargill,  54  Ga.  665,  construing  provision 
of  State  Constitution  regulating  right  of  appeal  in  proportion  to  sum 
claimed. 

3  How.  771-772,  11  L.  Ed.  824,  ROSS  ▼.  PRENTISa 

Appeal  from  decree  diamlaslng  hiH  to  enjoin  execution  will  be  dismissed 
where  amount  of  execution  is  below  jurisdictional  amount  notwithstanding 
value  of  property  levied  upon  exceeds  jurisdictional  amount. 

Approved  in  Purnell  v.  Page,  128  Fed.  498,  holding  under  25  Stat.  434, 
Circuit  Court  has  no  jurisdiction  of  suit  to  restrain  enforcement  of  personal 
State  tax  amounting  only  to  eighty  dollars,  though  tax  constituted  cloud 
on  complainant's  title  to  realty  value  of  which  exceeded  two  thousand 
dollars ;  Carne  v.  Russ,  152  U.  S.  252,  38  L.  Ed.  429,  14  Sup.  Ct.  579,  hold- 
ing no  appeal  in  suit  to  redeem  lands  of  greater  value  than  jurisdictional 
amount,  where  only  controversy  is  as  to  encumbrances  for  less  than  that 
amount. 

Distinguished  in  United  States  v.  Shaw,  39  Fed.  434,  3  L.  R.  iL  233,  hold- 
ing rale  does  not  apply  when  United  States  is  a  party. 

Amount  in  controversy  for  purposes  of  appeal  from  judgment  in  con- 
solidated action.    Note,  16  Ajin.  Gas*  493. 
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Amount  in  disppte  in  injunction  agfdnst  enforcing  liens  or  claims 
against  specific  property.    Note,  61  L.  R.  A.  785,  786,  787. 

Jurisdiction  of  Supreme  Court  does  not  depend  upon  amount  of  any  con- 
tingent loss  or  damage  wUcli  one  of  parties  may  sustain  by  decision  against  him, 
Imt  upon  amount  in  dispute  between  tbem. 

Cited  in  Gibson  v.  Shufeldt,  122  U.  S.  29,  30  L.  EcL  1084,  7  Sup.  Ct.  1067, 
holding  where  bill  is  iiled  by  two  or  more  persons  upon  distinct  claims 
appeal  will  lie  only  as  against  those  in  whose  favor  decree  is  made  for 
jurisdictional  amount;  New  England  etc.  Security  Co.  v.  Gay,  145  U.  S. 
130,  36  L.  Ed.  648,  12  Sup.  Ct.  816,  applying  rule  even  where  effect  of  judg- 
ment was  to  indirectly  invalidate  mortgage  for  sum  far  in  excess  of  juris- 
dictional amount;  Linehan  etc.  Transfer  Co.  v.  Pendergrass,  70  Fed.  2,  36 
U.  S.  App.  48,  holding  in  suit  to  enjoin  collection  of  tax,  amount  of  tax  is 
amount  in  controversy. 

8  How.  778-788,  11  L.  Ed.  824,  UNITED  STATES  T.  KINO. 

International  comity  does  not  exempt  ftom  impeachment  acts  of  officers  of 
foreign  government,  even  when  unquestioned  by  authority  under  which  they 
act,  when  their  acts  affect  another  nation  or  its  citizens. 

Cited  in  Doe  v.  Jones,  11  Ala.  86,  holding  it  may  be  shown  that  a  grant 
of  land  made  by  an  officer  of  Spain  while  that  government  was  in  posses- 
sion of  the  territory  was  unauthorized  and  void;  Muse  v.  Arlington  Hotel 
Co.,  68  Fed.  643,  to  point  that  inquiry  may  be  made  whether  foreign  law 
respecting  grants  prior  to  cession  has  been  complied  with. 

If  description  Is  vague  and  indefinite  and  there  is  no  official  survey  to  give 
certain  location,  instrument  creates  no  right  of  property  in  particillar  parceL 

Approved  in  Lecompte  v.  United  States,  11  How.  127^  13  L.  Ed.  632,  hold- 
ing grant  of  Spanish  government  incomplete  where  lands  had  never  been 
officially  severed  from  the  royal  domain;  dissenting  opinion  in  Fremont  v. 
United  States,  17  How.  576,  15  L.  Ed.  253,  holding  United  States  holds 
ceded  territory  discharged  of  all  claims  where  the  specific  lands  could  not 
be  identified  by  description  in  the  grant  or  supplementary  survey;  Maguire 
V.  Tyler,  8  Wall.  660,  19  L.  Ed.  323,  following  rule;  Dauterive  v.  United 
States,  101  U.  S.  707,  26  L.  Ed.  871,  defeating  title  where  there  had  been 
no  survey  previous  to  cession;  Winter  v.  United  States,  Hempst.  384,  Fed. 
Cas.  ,17,895,  holding  survey  of  floating  grant  necessary  to  give  it  locality 
and  perfect  title  in  grantee.  Cited  in  Waterman  v.  Smith,  13  Cal.  416, 
discussing  effect  of  private  survey;  George  v:  Bates,  90  Va.  841,  20  S.  E. 
829,  holding  description  of  lands  as  "a  piece  of  land  near"  a  certain  named 
place,  too  vague  to  confer  property  rights  in  any  particular  tract. 

Distinguished  in  Branch  v.  Mitchell,  24  Ark.  445,  holding  that  no  survey 
is  necessary  to  vest  title  in  State  under  general  grant  of  swamp-lands. 

Imperfect  title  derived  from  Spain  before  cession  of  lands  to  United  States 
cannot  be  supported  against  party  claiming  from  United  States. 
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Approved  in  Board  of  Directors  v.  New  Orleans  Land  Co.,  138  La.  44, 
70  South.  31,  holding  land  not  severed  from  pablic  domain  by  French  or 
Spanish  authorities  passed  to  United  States  by  treaty;  Tyler  v.  Magwire, 
17  Wall.  280,  21  L.  Ed.  582,  holding  defense  of  statute  of  limitations  in- 
applicable in  action  to  recovery  of  lands  where  title  was  incomplete,  the 
legal  title  remaining  in  United  States. 

Petitory  action  for  the  recovery  of  lands  Is  an  action  at  law  In  the  natoze 
of  an  action  of  ejectment. 

Distinguished  in  Surgett  v.  Lapice,  8  How.  65,  12  L.  Ed.  989,  holding  in 
action  for  slander  of  title  in  which  defense  of  equitable  title  is  interposed, 
appeaj  is  proper  method  to  remove  to  Supreme  Court. 

Miscellaneous.  Cited  in  Sena  v.  United  States,  189  U.  S.  238,  47  L.  Ed. 
790,  23  Sup.  Ct.  597,  to  the  point  that  courts  may  locate  boundaries  fixed 
by  grant  but  they  must  be  so  fixed  as  to  admit  of  survey;  UnHed  States  v. 
King,  7  How.  845,  865,  866, 12  L.  Ed.  939,  948,  upon  another  hearing  of  prin- 
cipal case ;  Succession  of  Coxe,  15  La.  Ann.  514,  discussing  Iiistory  of  Maison 
Rouge  grant ;  Doe  v.  Eslava,  9  How.  448, 13  L.  Ed.  211,  upon  proposition  that 
subordinate  questions  of  title,  such  as  boundaries  and  quantity  of  land  are 
proper  for  State  court  and  not  subject  to  revision  by  Federal  courts ;  Doe  v. 
Mobile,  9  How.  469,  IS  L.  Ed.  220,  upon  proposition  th*at  title  by  confirma- 
tion does  not  need  the  aid  of  patent ;  United  States  v.  Hughes,  U  How.  568, 
13  L.  Ed.  816,  upon  proposition  that  United  States  may  employ  similar  reme- 
dies in  relation  to  its  lands  to  other  owners;  United  States  v.  Philadelphia, 
11  How.  653, 13  L.  Ed.  852,  discussing  history  of  Maison  Rouge  title ;  United 
States  V.  Turner,  11  How.  667, 13  L.  Ed.  858,  reviewing  same  title  and  affirm- 
ing United  States  v.  King,  7  How.  866, 12  L.  Ed.  948. 

3  How.  789-800,  11  L.  Ed.  833^  Appendix,  KENDAUm  ▼.  ST0KE8. 
Not  cited. 

8  How.  800-806,  11  L.  Ed.  838,  Appendix,  UNITED  STATES  y.  GEAR. 

Not  cited. 
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4  How.  1-S,  11  L.  Ed.  849,  GWINir  T.  BUOHAKAK. 

Not  cited. 

4  How.  4-15,  11  L.  Ed.  860,  BBOWN  ▼.  CLASKE. 

By  law  of  Mississippi,  a  Judgment  Is  lien  upon  personal  as  well  as  real 
estate  from  time  of  its  rendition. 

Approved  in  Buckingham  v.  McLean,  13  How.  167,  14  L.  Ed.  07,  hold- 
ing a  judgment  is  to  be  deemed  a  security,  and  when  rendered  upon  con- 
fession by  debtor  in  contemplation  of  bankruptcy  is  void;  dissenting 
opinion  in  Wilson  Bros.  y.  Nelson,  183  U.  S.  201,  46  L.  Ed.  52,  22  Sup.  CU 
78,  arguendo. 


execution  has  been  levied  and  deUvery  bond  taken,  lien  of  Judg- 
ment is  destroyed;  remedy  is  then  on  bond  which,  on  breach,  becomes  statutory 
Judgment,  in  which  original  Judgment  is  merged. 

Approved  in  Price  v.  First  Nat.  Bank,  62  Kan.  741,  64  Pac.  639,  hold- 
ing causes  of  action  are  merged  in  final  judgment  and  cannot  be  made  the 
foundation  of  subsequent  action;  Whiting  v.  Beebe,  12  Ark.  548,  holding 
that  until  levy  is  legally  discharged,  it  must  be  considered  as  satisfaction 
of  the  judgment;  Biscoe  v.  Sandefur,  14  Ark.  583,  restoration  of  property 
levied  upon,  when  delivery  bond  is  given,  releases  the  levy;  Douglas  v. 
Twombly,  25  Ark.  126,  when  delivery  bond  is  forfeited,  a  new  judgment 
immediately  springs  into  existence,  and  original  judgment  is  extinguished; 
Gk>uld  V.  Hayden,  63  Ind.  450,  holding  judgment  in  another  State  upon 
judgment  recovered  here  merges  the  latter,  and  all  of  its  liens  upon  lands 
here  are  abandoned;  Jones  v.  Peasley,  3  Q,  Greene,  55,  holding  delivery 
bond  removes  lien  upon  property  attached;  Swift  v.  Conboy,  12  Iowa,  449, 
holding  judgment  in  appellate  court  on  supersedeas  bond  merges  judg- 
ment below  and  discharges  the  lien;  McGlothlin  v.  Madden,  16  Kan.  469, 
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holding  legislature  can  authorize  the  entry  of  a  judgment  upon  confession 
apon  an  undeHaking  to  stay  execution;  Cavender  v.  Smith,  8  Iowa,  363, 
and  Bank  of  Old  Dominion  v.  Allen,  76  ya.  204,  both  arguendo. 

Distinguished  in  Rockwell  y.  District  Court,  17  Ck>lo.  125,  31  Am.  St. 
Bep.  269,  29  Pac.  456,  holding -original  judgment  is  not  extinguished  by 
judgment  upon  appeal  bond. 

Exception  most  be  noted  before  end  of  trial,  and  most  puzport  on  Its  face 
as  to  bave  been,  altbongh  signed  afterward  nunc  pro  tunc. 

Approved  in  Victor  American  Pud  Co.  v.  Tomljanovich,  232  Fed.  666, 
holding  where  no  motion  was  made  at  trial  for  directed  verdict"  for  de- 
fendant on  weight  of  evidence,  question  could  not  be  reviewed  on  appeal; 
Turner  v.  Yates,  16  How.  29,  14  L.  Ed.  831,  following  rule ;  Mays  v.  Frit- 
ton,  20  Wall.  418,  22  L.  Ed.  390,  holding  party  going  into  State  court, 
without  asserting  the  rights  of  the  Federal  courts  in  the  matter,  cannot 
raise  in  this  court  the  want  of  jurisdiction  of  court  below;  United  States 
V.  Jarvis,  3  Wood.  &  M.  225,  Fed.  Cas.  15,469,  holding  it  must  appear  that 
the  party  objected  at  the  trial  to  the  rulings,  and  wished  the  exceptions 
to  be  noted;  Johnson  v.  Qarber,  73  Fed.  525,  43  U.  S.  App.  107,  holding 
exceptions  cannot  be  considered  by  appellate  court,  upon  writ  of  error, 
if  the  same  were  not  taken  at  the  trial;  Bardin  v.  L'Engle,  13  Fla.  572, 
liolding  bill  of  exceptions  should  be  made  up  and  signed  during  trial  term; 
Doe  V.  Makepeace,  8  Blackf.  575,  holding  exceptions  must  be  taken  at 
time  decision  is  made,  they  will  be  allowed  a  reasonable  time  to  settle 
and  reduce  them  to  form;  Simonton  v.  Huntington  etc.  Plankroad  Co.,  12 
Ind^  380,  holding  errors  assigned  could  not  be  considered  where  bill  of 
exceptions  was  filed  after  time  allowed  and  there  was  nothing  to  show  it 
was  filed  by  leave  of  the  court. 

Priority  of  judgment  over  oonveyance-  made  after  boginiiing  of  term. 
Note,  38  L.  R.  A.  248. 

Exception  does  not  lie  to  refusal  of  court  below  to  grant  a  new  triaL 
Approved  in  Pomeroy  v.  Bank  of  Indiana,  1  Wall.  598,  17  L.  Ed.  640, 
and  Coleman  v.  Bell,  3  N.  M.  497,  4  N.  M.  47,  12  Pac.  658,  both  following 
rule ;  New  Orleans  etc.  R.  R.  Co.  v.  Jopes,  142  U.  S.  22,  35  L.  Ed.  922,  12 
Sup.  Ct.  110,  when  bill  of  exceptions  is  signed  during  the  term  and  pur- 
ports to  contain  a  recital  of  what  transpired  during  the  trial,  it  will  be. 
presumed  that  all  things  therein  stated  took  place;  State  v.  Hunt,  4  La. 
Ann.  439,  and  State  v.  Brette,  6  La.  Ann.  660,  both  holding  acts  of  judge 
of  the  first  instance,  resting  upon  his  discretion,  in  a  criminal  case,  cannot 
be  reviewed. 

Distinguished  in  Schuchardt  v.  Aliens,  1  Wall.  371,  17  L.  Ed.  646,  where 
the  question  was  whether  the  court  erred  in  refusing  to  take  the  ease  from 
the  jury.     ... 
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In  eMw  of  conflicting  ezecntlon9  issued  ont  of  Federal  and  State  courts, 
a  prloiltgr  is  glTen  to  tliat  under  wUdi  there  is  an  actual  seicure  of  the  property 
first 

Approved  in  Adler  v.  Roth,  2  McCrary,  448,  5  Fed.  899,  Schaller  v. 
WickershJEun,  7  Cold.  381,  James  v.  Kennedy,  10  Heisk.  611,  and  Long- 
street  v.  £011,  11  Heisk.  59,  all  following  rule;  The  Celestine,  1  Biss.  9, 
Fed.  Cas.  2541,  when  vessel  is  seized  under  State  law,  the  State  court  has 
exclusive  jurisdiction;  Bell  v.  Ohio  L.  &  T.  Co.,  1  Biss.  270,  10  Biss.  198, 
Fed.  Cas.  1260,  holding  where  process  has  been  served  and  injunction 
issued  in  Circuit  Court,  jurisdiction  attaches  to  the  exclusion  of  a  State 
court  in  which  a  suit  had  been  previously  commenced  but  no  process 
served;  The  Oliver  Jordan,  2  Curt.  415,  Fed.  Cas.  10,503,  holding  that 
property  in  the  custody  of  the  law  of'  a  State  under  attachment  cannot  be 
arrested  by  warrant  irdm  a  District  Court,  sitting  in  admiralty,  to  enforce 
lien  of  a  materialman;  City  of  Opelika  v.  Daniel,  59  Ala.  215,  holding  suit 
at  law  in  Federal  court  cannot  be  enjoined  by  State  court;  Dwight  v. 
Central  Vermont  R.  R.  Co.,  20  Blatchf.  208,  9  Fed.  791,  arguendo. 

Conflict  of  jurisdiction.    Note,  29  Am.  8t.  Bop.  811. 

4  How.  16-17,  11  L.  Ed.  855,  TOMBIOBEE  R.  B.  OO.  v.  KNEELAHD. 

Corporation,  created  by  the  laws  of  another  State,  can  sue  in  Alabama  upon 
a  contract  made  in  that  State. 

Approved  in  City  Bank  of  Columbus  v.  Beach,  1  Blatchf.  432,  435,  437, 
Fed.  Caa.  2736,  holding  banking  corporation  located  at  Columbus,  Ohio, 
could  deal  generally  in  exchange  at  Cleveland,  through  an  agent  there; 
Franklin  Co.  v.  Lewiston  Inst,  for  Savings,  68  Me.  45,  28  Am.  Rep.  11, 
holding  savings  institutions,  when  they  have  no  funds  for  investment, 
cannot  purchase  property,  not  for  immediate  use,  on  credit;  Chafee  v. 
Fourth  Nat.  Bank,  71  Me.  529,  36  Am.  Rep.  351,  declaring  that  by  comity 
a  corporation' may  be  allowed  to  do  business  in  other  jurisdictions  through 
its  agents ;  Mumf ord  v.  Life  Ins.  &  T.  Co.,  4  N.  Y.  482,  holding  that  corpo- 
ration created  in  one  State  can  make  contracts  in  another,  unless  pro- 
hibited by  its  charter  or  the  laws  of  that  State;  Chemical  Nat.  Bank  v. 
Ajmstrong,  76  Fed.  347,  Merrick  v.  Van  Santvoord,  34  N.  Y.  217,  and 
Kansas  City  etc.  Ry.  Co.  v.  Stevenson,  135  Fed.  554,  all  arguendo. 

Recognition  or  exclusion  of  foreign  corporations.    Note,  24  L.  R.  A. 
289,  290. 

Miscellaneous.  Cited  in  Chenoweth  v.  Pacific  £xp.  Co.,  93  Mo.  App. 
195,  to  point  that  corporation  cannot  employ  its  funds  for  any  other  pur- 
pose than  to  accomplish  objects  of  its  creation. 

4  How.  17-19,  11  L.  Ed.  856,  LEVI  v.  THOMPSON. 

Holder  of  register's  certificate  of  purchase  of  lot  has  such  an  equitable 
estate,  before  issuing  of  patent,  as  will  subject  lot  to  sale  under  ezocotion. 
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Approved  in  Rogers  v.  Clark  Iron  Co.,  104  Minn.  221,  116  N.  W.  748, 
holding  locator  of  public  land  nnder  soldier's  warrant  had  vested  interest; 
Flanagan  v.  Forsythe,  6  Okl.  236,  50  Pac.  155,  exemption  from  liability 
for  debts  of  lands  entered  as  homestead  does  not  apply  after  final  proof 
made  and  final  or  patent  certificates  issued;  Kingman  v.  Holthaus,  59  Fed. 
312,  holding  that  an  incipient  location  of  land  under  a  New  Madrid  certifi* 
cate  gives  the  locator  an  equitable  interest,  which  could  be  sold  on  execu- 
tion, and  on  the  subsequent  issuance  of  a  patent  to  original  locator,  it 
would  inure  to  the  benefit  of  purchaser  at  sheriff's  sale;  Leonard  v.  Ross, 
23  Kan.  300,  when  person  pays  money  under  homestead  act,  the  land  is 
then  liable  for  debts,  though  patent  is  not  issued  until  afterward. 

Distinguished  in  Foley  v.  Harrison,  5  La.  Ann.  88,  where  the  United 
States  had  not  sold  the  land,  but  merely  agreed  to  give  it  to  the  State, 
when  location  was  finally  approved. 

Estates  and  interests  affected  by  judgment  liens.    Note,  03  Am.  Dec 
349. 

4  How.  20-21,  11  Ifc  Ed.  867,  BUCHANAN  ▼.  ALEXANBBB. 

Money  In  bands  of  purser  is  money  of  United  States,  and  although  It  may 
be  due  to  seamen,  is  not  liable  to  an  attachment  by  the  creditors  of  those  sea- 
men. 

Approved  in  Carolina  Glass  Co.  v.  Murray,  197  Fed.  399,  and  Carolina 
Glass  Co.  V.  Murray,  206  Fed.  639,  124  C.  C.  A.  423,  both  holding  title  to 
supplies  purchased  by  county  dispensary  board  vested  in  State,  and  when 
proceeds  of  sales  therefrom  were  paid  to  other  State  officers,  suit  by  one 
furnishing  supplies  for  price  was  suit  against  State;  In  re  Argonaut  Shoe 
Co.,  187  Fed.  786,  109  C.  C.  A.  632,  both  holding  dividends  declared  by 
trustee  in  bankruptcy  not  subject  to  garnishment;  Moscow  Hardware  Co. 
V.  Colson,  158  Fed.  200,  holding  regents  of  university  were  public  corpora- 
tion and  agency  of  State,  and  not  subject  to  garnishment;  Rockland  Sav- 
ings Bank  v.  Alden,  103  Me.  239,  13  Ann.  Cas.  806,  14  L.  R.  A.  (N.  S.)' 
1220,  68  Atl.  866,  and  State  v.  Murray,  79  S.  C.  325,  60  S.  E.  931,  holding 
State  did  not,  in  creating  commission  to  wind  up  affairs  of  State  liquor 
dispensary,  confer  on  creditors  right  to  sue  commission;  Van  Brocklin  v. 
Tennessee,  117  U.  S.  159,  29  L.  Ed.  848,  6  Sup.  Ct.  674,  holding  property 
of  the  United  States  is  exempt  from  State  taxation;  Gilbert  v.  Lynch,  17 
Blatchf.  404,  1  Fed.  113,  holding  dividend  in  hands  of  assignee  in  bank- 
niptcy  is  not  attachable  on  process  from  State  court;  Prov.  &  S.  S.  S.  Co. 
V.  Virginia  etc.  Ins.  Co.,  20  Blatchf.  409,  11  Fed.  287,  setting  aside  levy 
under  attachment  on  bonds  deposited  by  foreign  insurance  corporation 
with  superintendent  of  insurance;  Clarke  v.  Shaw,  24  Blatchf. ''98,  28  Fed. 
357,  holding  money  in  hands  of  United  States  marshal,  collected  on  exe- 
cution from  Circuit  Court,  cannot  be  attached  by  trustee  process  in  suit 
against  defendant;  Pruitt  v.  Armstrong,  56  Ala,  308,  O'Neill  v.  Sewell, 
85  Qa.  482,  11  S.  E.  831,  Swepson  v.  Turner,  76  N.  C.  116,  and  Bank  of 
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Tennessee  ▼.  Dibrell,  3  Sneed,  383,  all  holding  that  salary  of  public  officer 
cannot  be  reached  by  judicial  process;  Briggs  v.  light-Boats,  ll  Allen, 
179,  holding  ^here  United  States  has  taken  possession  of  boat  built  for 
it,  a  lien  cannot  be  enforced  against  her;  Dewey  v.  Garvey,  130  Mass.  87, 
holding  that  a  State  lunatic  hospital  cannot  be  charged  as  trustee  of  a 
person  to  whom  tt  is  indebted  for  personal  service;  RoUier  v.  Ames,  33 
Minn.  134,  holding  that  salary  of  municipal  officer  cannot  be  reached  by 
supplementary  proceedings ;  Jardain  v.  Savings  Fund  etc.  Assn.,  44  N.  J.  L. 
377,  holding  pension  money,  while  in  course  of  transmission  to  pensioner, 
is  not  liable  to  seizure  under  legal  process;  Foley  v.  Shriver,  81  Va.  575, 
holding  funds  in  hands  of  officers  of  ''National  Home  for  Disabled  Volun- 
teers," cannot  be  attached  by  State  court;  Hissem  v.  Johnson,  27  W.  Va. 
652,  55  Am.  Rep.  334,  holding  land  conveyed  to  wife  for  pension  money 
of  husband,  is  not  liable  for  existing  judgment  against  hu&band;  dissent- 
ing opinion  in  Foster  v.  Byrne,  76  Iowa,  298,  35  N.  W.  514,  majority  hold- 
ing homestead  purchased  with  pension  money  is  not  exempt  from  attach-  ' 
ment  for  debt. 

Liability  of  United  States  and  States  to  garnishment.    Note,  18  Am. 
Dec.  200»  201. 

ft 

Exemption  of  pension  money  from  levy.    Note,  41  Am.  Rep.  413. 

Subjecting  the  salaries  of  public  officers  to  the  payment  of  their  debts. 
Note,  96  Am.  St.  Rep.  445,  449. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  539. 

When  action  against  officers  deemed  against  State.    Note,  44  L.  R.  A. 
(N.  S.)  218. 

4  How.  21-36,  11  L.  Ed.  858,  SPAUDING  ▼.  NEW  YORK. 

Certificate  of  discharge  under  Federal  bankrupt  law  does  not  release  Hie 
banlorupt  from  a  fine  imposed  by  State  court  for  a  breach  of  an  injunction. 

Approved  in  People  v.  Sheriff  of  Kings  County,  206  Fed.  567,  holding 
Federal  court  had  no  jurisdiction  to  interfere  with  enforcement  of  fine 
imposed  on  bankrupt  by  State  court  for  civil  contempt  for  disobedience 
with  order  prohibiting  him  from  transferring  his  property;  In  re  Southern 
Steel  Co.,  183  Fed.  501,  holding  liability  of  bankrupt  for  penalty  for  cut- 
ting down  trees  was  not  debt  provable  in  bankruptcy;  In  re  Koronsky, 
V^O  Fed.  720,  96  C.  C.  A.  39,  refusing  to  stay  proceeding  for  enforcement 
of  fine  imposed  in  State  court  for  contempt;  In  re  Baker,  96  Fed.  956, 
holding  bankruptcy  does  not  discharge  bastardy  judgment;  In  re  Meggett, 
105  Wis.  299,  81  N.  W.  422,  holding  bankruptcy  discharge  does  not  entitle 
one  to  discharge  from  imprisonment  to  which  he  had  been  committed  until 
he  had  purged  himself  of  contempt  y  In  re  Sutherland,  Deady,  419,  Fed. 
Cas.  13,639,  holding  that  a  judgment  for  a  fine  is  not  a  debt  provable  in 
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bankruptcy;  Ellis  ▼.  Ham,  28  Me.  388,  holding  that  a  claim  to  reeover 
damages  for  ofiicial  neglect  of  duty  is  not  discharged  by  a  certificate  in 
bankruptcy;  Bromley  v.  People,  7  Mich.  478,  and  Howland  V.  Carson,  28 
Ohio  St.  629,  both  arguendo. 

Distinguished  in  Campbell  v.  Perkins,  8  N.  Y.  439,  holding  discharge  in 
bankruptcy  bars  a  claim  against  common  carrier  for  loss  of  goods,  it 
being  an  action  in  contract. 

Miscellaneous.  Miscited  in  Weaver  v.  Penn,  27  La.  Ann.  131;  Branch 
Bank  v.  Donelson,  12  Ala.  742.  Cited,  as  to  jurisdiction  of  contempt,  in 
Cartwright's  Case,  114  Mass.  239,  and  Romeyn  v.  Caplis,  17  Mich.  455, 
holding  that  an  order  adjudging  a  party  guilty  of  contempt  is  appealable; 
as  to  contempts,  Langdon  v.  Wayne  Circuit  Court,  76  Mich.  373,  43  N.  W» 
314;  as  to  judicial  power  of  court  commissioner  in  habeas  corpus.  In  re 
Crow,  60  Wis.  363, 19  N.  W.  719. 

4  How.  37-54,  11  L.  Ed.  865,  BEAI.S  ▼.  HALE. 

Statutes  apparently  in  conflict  are  to  be  reeoncUed,  and  Talldltgr  given  to 
each. 

Cited  in  Horton  v.  School  Commrs.,  43  Ala.  606,  State  t.  Otis,  42  N.  H. 
73,  McLaughlin  v.  Hoover,  1  Or.  32,  Industrial  School  v.  Whitehead,  13 
N.  J.  Eq.  291,  construing  various  statutes ;  Harriman  v.  State,  2  G.  Greene, 
275,  holding  doubts  should  favor  the  validity  of  a  law  under  which  rights 
have  been  acquired ;  State  v.  Wilson,  43  N.  H.  419,  82  Am.  Dec.  164,  holding 
statute  imposing  penalty  for  occupying  slaughter-house  in  town,  without 
a  license,  does  not  repeal  the  common  law  relative  to  nuisances. 

Second  law  on  the  same  subject  does  not  repeal  former  one  without  repeal- 
ing danse  or  negative  words,  unless  so  clearly  repugnant  as  to  imply  negative. 

Approved  in  Eastern  Oregon  Land  Co.  v.  Willow  River  Land  etc.  Co., 
204  Fed.  534,  122  C.  C.  A.  636,  holding  statute  of  1905  relating  to  appro- 
priation of  water  did  not  repeal  act  of  1891;  Ban  v.  Columbia  Sonthem 
Ry.  Co.,  117  Fed.  35,  holding  mechanic's  lien  law  (Or.  Laws  1885,  p.  13), 
as  applied  to  railroads,  was  not  repealed  by  Laws  1889,  p.  75;  McGrew  v. 
Missouri  Pac.  Ry.  Co.,  230.  Mo.  543,  646,  132  S.  W.  1090,  1091,  holding 
statute  of  1872,  establishing  system  to  prevent  discrimination  by  carrieis, 
not  repealed  by  statute  of  1887  of  same  character;  Robinson  v.  Rippey, 
111  Ind.  133,  12  N.  E.  142,  holding  later  act  containing  irreconcilable  pro- 
visions will  not  repeal  former  act  when  an  intention  not  to  repeal  is 
manifest;  Qark  v.  Sohier,  1  Wood.  &  M.  373,  Fed,  Cas.  2835,  holding  party 
having  defaulted  through  mistake  was  entitled  to  trial  on  petition  within 
three  years  under  State  statute,  it  not  being  repugnant  to  judiciary  act 
of  1789. 

Distinguished  in  Welch  v.  Cook,  97  U.  S.  543,  24  L.  Ed.  1118,  holding 
act  of  Congress  of  1874  subjected  property  to  taxation  exempted  by  State 
law  of  1873. 
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Discretion  to  allow  amendment  of  return  to  writs.    Note,  18  Am.  Dec. 
176. 

Miscellaneous.  Cited  in  Kahn  ▼.  Mercantile  Town  Mnt.  Ins.  Co.,  228 
Mo.  596,  137  Am.  St.  Rep.  665,  128  S.  W.  998,  and  Scruggs  v.  Scruggs,  46 
Mo.  274,  erroneously. 

4  How.  55-68,  11  Ik  XkL  873,  MANET  T.  POBTEB. 
Not  cited. 

4  How.  58-80,  11  1m.  Ed.  875,  EBWIN  ▼.  DUNDAS. 

Execution  relates  back  to  the  day  of  teste. 

Approved  in  Boyd  v.  Hankinson,  83  Fed.  879,  if,  after  judgment  against 
a  corporation,  execution  is  levied,  and  at  date  of  teste  defendant  is  in  full 
enjoyment  of  its  franchises,  the  subsequent  dissolution  of  the  corporation 
does  not  defeat  title  given  under  the  execution;  Davis  v.  Oswalt,  18  Ark. 
417,  68  Am.  Dec.  184,  under  statute,  lien  of  an  execution  commences  at 
time  writ  comes  to  the  hands  of  the  officer  to  be  executed;  Sprott  v.  Reid, 
3  G.  Greene,  493,  56  Am.  Dec.  552,  holding  death  of  defendant  in  execution 
at  date  of  sale  cannot  aftect  its  validity;  Coffin  v.  Freeman,  84  Me.  541, 
24  Atl.  988,  holding  proceedings  after  sale  are  not  arrested  by  debtor'^ 
death;   Montgomery  v.  Realhafer,  85  Tenn.   671,  4  Am.   St.  Bep.   782, 

5  S.  W.  55,  holding  valid  execution  issued  after,  but  tested   before,  judg- 
ment debtor's  death. 

Okarge  of  Judgment  does  not  survire  against  the  real  estate  of  deceased 
joint  debton;  accordingly,  execution  against  hoth  Judgment  debtors,  issued 
before  death  of  one  of  them,  may  not,  after  suck  death,  be  levied  on  his  real 
estate. 

Approved  in  Hansom  v.  Williams,  2  Wall.  317,  17  L.  Ed.  864,  under 
statute  of  Illinois  authorizing  execution  against  lands  of  deceased  debtor, 
provided  notice  be  given  executor,  a  sale  without  such  notice,  as  at  the 
common  law,  is  void;  Mitchell  v.  St.  Maxent's  Lessee,  40  Wall.  243, 
18  L.  Ed.  328,  Stewart  v.  Nnckols,  15  Ala.  228,  231,  50  Am.  Dec.  128,  130, 
Cunningham  v.  Burk,  45  Ark.  270,  State  v.  Michaels,  8.  Blackf.  437,  Welch 
V.  Battem,  47  Iowa,  148,  and  Puckett  v.  Richardson,  6  Lea,  61,  all  holding 
fieri  facias  tested  and  issued  after  the  judgment  debtor's  death  is  void; 
United  States  v.  Archer,  1  Wall.  Jr.  184,  Fed.  Cas.  14,464,  holding  where 
surety  is  discharged  at  law,  equity  will  not  extend  his  liability,  where 
there  has  been  neither  fraud  nor  accident;  Hemdon  v.  White,  52  Ala.  601, 
holding,  under  code,  land  of  defendant  may  be  sold  after  his  death,  when 
writ  was  received  by  sheriff  while  defendant  was  alive:  Blanks  v.  Rector, 
24  Ark.  498,  88  Am.  Dec.  781,  holding  execution  against  an  administrator 
or  judgment  against  intestate  is  void  whether  the  judgment  be  joint  or 
not;  Pace  v.  Rust,  28  Ark.  74,  where  executions  are  put  in  hands  of  officer 
to  be  executed  during  the  lifetime  of  plaintiff^  and  plaintiff  dies  before 
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execution  is  completed,  it  is  net  necessary  to  revive  the  action;  Brown  ▼. 
Parker,  15  111.  310,  holding  execution  sued  out  in  name  of  deceased  plain- 
tiff, without  revivor,- is  void;  Thompson  v.  Parker,  83  Ind.  105,  holding 
that  proceedings  to  revive  judgment  against  heirs  must  he  brought  in  the 
court  where  the  judgment  was  rendered;  McMiller  v.  Butler,  20  Tex.  404, 
holding  sale,  under  execution,  made  after  the  death  of  the  defendant,  is 
invalid,  although  levy  may  have  been  made  before  such  death;  Cook  v. 
Sparks,  47  Tex.  34,  holding  sale  under  writ  of  venditioni  exponas,  issued 
after  death  of  judgment  debtor,  is  voidable;  Cleveland  v.  Tittle,  3  Tex. 
Civ.  App.  193,  22  S.  W.  9,  and  Mariner  v.  Coon,  16  Wis.  468,  both  holding 
execution  issued  under  a  dormant  judgment  is  only  voidable. 

Criticised  in  Holt  v.  Lynch,  18  W.  Va.  676,  holding  if  after  judgment  a 
defendant  died,  execution  may  issue  against  the  survivors,  without  any 
su^^cstion  as  to  the  death  of  the  one,  but  must  be  in  the  names  of  all. 

Distinguished  in  dissenting  opinion  in  United  States  v.  Price,  9  How.  96, 
13  L.  Ed.  61,  majority  holding  where  United  States  had  recovered  judg- 
ment on  joint  bond,  and  the  surety  died,  it  could  not  proceed  in  equity 
against  executor  of  deceased  surety  to  hold  the  assets;  Doe  v.  Harter, 
1  Ind.  431  (rehearing  2  Ind.  254),  holding  execution  issued  after  the  year 
without  revival  cannot  be  avoided  in  a  collateral  suit;  Law  v.  Smith,  4 
und.  59,  holding,  under  statute,  it  was  necessary  to  join  only  the  adminis* 
trator  of  the  deceased  joint  debtor  with  the  survivor;  Hardin  v.  McCause, 
53  Mo.  261,  holding,  under  statute,  where  one  of  the  parties  died  between 
date  of  judgment  and  execution  the  title  of  purchaser  at  execution  sale 
of  property  of  survivor  was  valid. 

Denied  in  Martin  v.  Branch  Bank,  15  Ala.  593,  595,  50  Am.  Dee.  147, 
148,  and  Doe  v.  Hamilton,  23  Miss.  497,  57  Am.  Dee.  150,  holding  if  one 
of  the  defendants  against  whom  judgment  is  rendered  dies,  the  lands,  of 
the  survivor  may  be  sold,  under  execution,  issued  on  such  judgment,  with- 
out its  being  revived  by  scire  facias. 

Right  to  issue  execution  after  death  of  judgment  debtor.    Note,  Ann. 
Cas.  1912D,  1047,  1049. 

Effect  of  death  after  judgment  on  remedy  by  execution.    Note,  61 
L.  R.  A.  890,  893. 

■ 

Miscellaneous.    Miscited  in  Frizzell  v.  Johnson,-30  Tex.  36. 

4  How.  80-121,  11  L.  Ed.  884,  GBATIOT  ▼.  UNITED  STATES. 

Engineer  Baperintendln«  military  work  Is  liable,  by  army  regulations,  to 
be  required  to  disburse  pubUc  money  wben  there  is  no  disbursing  agent,  and 
be  cannot  cbarge  commission  for  such  disbursements. 

Cited  in  United  States  v.  Brown,  9  How.  500,  13  L.  Ed.  233,  holding 
chief  clerk  of  postoffice  department  was  not  entitled  to  charge  commission 
for  negotiating  loans  for  the  department ;  United  States  v.  King,  147  U.  S. 
679,  37  L.  Ed.  329,  13  Sup.  Ct.  440,  holding  officer  emY>loyed  to  render  ser- 
vice, not  incidental  to  his  official  duties,  may  recover  for  thenu 
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It  is  province  of  the  court  to  decide,  m  matter  of  law,  what  were  the  duties 
of  the  officer. 

Approved  is  United  States  v.  Buchanan,  8  How.  102, 104, 12  L.  Ed.  1005, 
whether  these  acts  were  parts  of  the  official  duties  of  pursers  was  a  ques- 
tion of  law;  Gray  v.  Belden,  3  Fla.  115,  holding  that  instructions  were 
improper. 

Army  regulations  made  pursuant  to  the  authority  conferred  hy  Congress 
have  the  force  of  law. 

Approved  in  United  States  v.  Grimaud,  220  U.  S.  520,  55  L.  Ed.  569, 
31  Sup.  Ct.  480,  holding  regulatigms  of  Secretary  of  Agriculture  as  to 
grazing  sheep  on  public  land  had  force  of  law ;  Stegall  v.  Thurman,  175 
Fed.  819,  820,  holding  regulations  of  Secretary  of  Treasury  as  to  internal 
revenue  had  force  of  law ;  United  States  v.  Michael,  153  Fed.  611,  applying 
rule  to  regulation  prohibiting  sale  of  soldier's  military  clothing;  Kirkman 
V.  McClaughry,  152  Fed.  259,  upholding  regulation  that  sentence  for 
offense  committed  by  soldier  undergoing  or  awaiting  sentence  be  executed 
after  expiration  of  first;  Southern  Ry.  Co.  v.  Melton,  133  Ga.  290,  65 
S.  £.  670,  upholding  regulations  of  State  railroad  commission;  State  v. 
Southern  Ry.  Co.,  141  N.  C.  855,  54  S.  E.  297,  holding  regulations  of  com- 
missioner of  agriculture  had  force  of  law;  Peters  v.  United  States,  2  Okl. 
123,  33  Pac.  1033,  false  swearing  before  land  office  receiver  in  contest 
pending  before  him  is  perjury  within  Rev.  Stats.  U.  S.,  §  5392 ;  Nye  v. 
Daniels,  75  Vt.  85,  53  Atl.  151,  holding  under  Postal  Laws  and  Regula- 
tions 1893,  §  462,  postmaster  cannot  be  compelled  to  testify  whether 
plaintiff  sent  a  certain  registered  letter  through  his  office  at  particular 
time;  Glavey  v.  United  States,  182  U.  S.  606,  46  L.  Ed.  1263,  21  Sup.  Ct. 
895,  arguendo;  Ex  parte  Reed,  100  U.  S.  22,  26  L.  Ed.  589,  holding  sen- 
tence  of  court-martial,  pursuant  to  regulations,  cannot  be  collater- 
ally impeached  for  errors;  United  States  v.  Francis  Hatch,  25  Fed.  Cas. 
1204,  holding  vessel  forfeited  by  virtue  of  the  regulations  established  by 
the  Secretary  of  the  Treasury;  United  States  v.  Ormsbee,  74  Fed.  209,  210, 
holding  one  violation  of  rule  'of  Secretary  <*f  War,  preventing  draw  of 
water  from  canal,  is  subject  to  criminal  punishment;  Hickey  v.  House, 
56  Me.  495,  holding  private  in  not  rejoining  his  company  at  expiration  of 
his  furlough  may  be  arrested  as  a  deserter;  Low  v.  Hansom,  72  Me.  105, 
holding  court  will  take  judicial  knowledge  of  rules  of  Treasury  Depart- 
ment for  pa3nnent  of  arrears  of  pay  due  deceased  seamen;  Peters  v. 
United  States,  2  Okl.  123,  33  Pac.  1033,  holding  prosecutions  for  perjury 
may  be  maintained  for  false  swearing  in  the  United  States  land  offices; 
In  re  Huttman,  70  Fed.  702,  and  Root  v.  Stevenson,  24  Ind.  118,  reaffirm- 
ing rule. 

Distinguished  in  United  States  v.  Symonds,  120  U.  S.  50,  30  L.  Ed.  558, 
7  Sup.  Ct.  412,  holding  order  of  Secretary  of  Navy  in  conflict  with  act 
of  Congress  is  invalid ;  In  re  Hirsch,  74  Fed.  931,  holding  internal  revenue 
collector  is  not  justified  in  refusing  to  produce  the  application  or  return 
made  by  a  x)erson  who  desires  to  pay  tax,  by  alleged  instructions  from 
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commissicmer  of  internal  revenue  not  to  prodnee  them;  Meads  v.  United 
states,  81  Fed.  694,  54  U.  S.  App.  167,  holding  department  regalations 
«annot  enlarge  or  restrict  the  liability  ei  an  officer  on  his  bond. 

Miscellaneous.  Cited  in  Smythe  v.  United  States,  188  U.  S.  IT'S,  47 
L.  Ed.  431,  23  Sup.  Ct.  284,  to  point  that  no  setoffs  are  allowed  against 
government  unless  claim  has  been  presented  and  rejected.  Cited  in  Briggs 
V.  Light-Boats,  11  Allen,  176,  to  point  that  setoffs  may  be  allowed  in  suits 
brought  by  United  States ;  Cotten  v.  Blocker,  6  Fla.  9 ;  Sneed  v.  Wiggins, 

3  Ga.  99,  and  Sprott  v.  Reid,  3  G.  Greene,  493,  erroneously. 

4  How.  122,  11  L.  ^Ed.  903,  PAIGE  T.  SE8BION8. 

Not  cited. 

4  How.  123-127,  11  Ii.  Ed.  908,  QABBABD  ▼.  BEYNOLD8. 

Question,  whether  there  was  any  evidence  to  be  submitted  to  the  Jury  will 
not  be  considered,  unless  the  opinion  of  court  below  was  prayed  for  and  an 
exception  regularly  taken. 

Approved  in  German  Alliance  Ins.  Co.  v.  Hale,  219  U.  S.  320,  55  L.  Ed. 
236,  31  Sup.  Ct.  246,  holding  where  defendant  did  not  except  to  order 
sustaining  demurrer  to  one  plea,  but  went  to  trial  on  merits,  it  might  be 
assumed  onr  appeal  that  plea  was  waived ;  dissenting  opinion  in  Summerall 
T.  Thomas,  3  Fla.  314,  declaring  appellate  court  has  no  isoncem  in  writ 
•of  error  with  questions  of  fact;  Frisbee  v,  Timanus,  12  Fla.  543,  holding 
judgment  will  not  be  reversed  unless  the  error  clearly  appear  in  the  record. 

Instruction  that  deposition  tihould  be  favorably  considered  by  tbe  Jury, 
they  being  told  it  is  their  province  to  Judge  of  its  effect,  and  that  they  are 
not  bound  by  the  view  of  the  court,  is  not  erroneous. 

Cited  in  dissenting  opinion  in  State  v.  Pike,  49  N.  H.  417,  6  Am.  Sep. 
554,  arguendo. 

4  Row.  127-131,  11  I..  Ed.  90|2,  B&ANDOK  ▼.  LOFTUB. 

Under  statute  of  Mississippi,  it  was  proper  to  read  in  evidence  the  original 
paper  of  the  acting  notary,  although  tbe  record  was  made  out  subsequently. 

Cited  in  Sims  v.  Hundley,  6  How.  6,  12  L.  Ed.  321,  holding  under  stat- 
utes of  Mississippi,  a  protest,  being  certified  under  notarial  seal,  may  be 
read  in  evidence;  Gravelle  v.  Minneapolis  &  St.  L.  Ry.  Co.,  3  McCraty, 
386,  16  Fed.  436,  following  State  statutes  concerning  State  depositions; 
Nelson  v.  First  Nat.  Bank,  69  Fed.  801,  32  U.  S.  App.  654,  holding,  in 
Accordance  with  Minnesota  statute,  that  the  certificate  of  protest  of  any 
notary  public  of  that  or  another  State  is  evidence  of  the  facts  therein 
certified. 

4  How.  131-156,  11  L.  Ed.  907,  GABIiAND  V.  DAVI8. 

Exceptions  to  the  opinions  given  by  courts  below  must  all  be  taken  at  the 
time  the  opinions  are  pronounced. 


1067  GARLAND  t.  DAVIS.  4  How.  131-156 

Approved  in  Barrow  v.  Reab,  9  How.  370,  13  L.  Ed.  178,  holding  no 
exception  "can  be  taken  in  this  conrt  which  was  moved  below;  Suydam  y. 
Williamson,  20  How.  433,  16  L.  Ed.  980,  holding  that  rulings  of  the  court 
below,  in  admitting  or  rejecting  evidence,  can  only  be  brought  up  for  re- 
vision by  a  bill  of  exceptions;  Pomeroy  v.  Bank  of  Indiana,  1  Wall.  600, 
17  L.  Ed.  641,  holding  no  exception  not  reduced  to  writing  and  sealed  by 
the  judge  is  a  bill  of  exceptions,  properly  speaking,  within  the  rules  of 
Federal  practice;  Rogers  v.  Burlington,  3  Wall.  661,  18  L.  Ed.  82,  where 
demurrer  to  declaration  is  improperly  sustitined  and  judgment  rendered, 
the  case  may  be  examined  upon  writ  of  error  without  any  formal  bill  of 
exceptions ;  New  Orleans  «tc.  R.  R.  Co.  v.  Morgan,  10  Wall.  261,  19  L.  Ed. 

893,  holding  a  writ  of  error  would  lie  where  there  was  no  bill  of  excep- 
tions, but  record  showed  petition  had  been  dismissed;  Storm  v.  United 
States,  94  U.  S.  81,  24  L.  Ed.  44,  holding  alleged  errors  not  presented  by 
a  bill  of  exceptions,  nor  apparent  on*the  face  of  the  record,  are  not  re- 
examinable;  dissenting  opinion  in  Taylor  v.  Baker,  1  Fla.  261,  majority 
holding  it  is  not  enough  to  show  a  plea  was  on  file  in  court  below. 

It  is  duty  of  court  to  glre  Judgment  on  whole  record. 

Approved  in  Kelly  v.  Strouse,  116  Ga.  886,  890,  43  S.  E.  286,  287,  hold- 
ing though  defendant  fail  to  demur  to  petition  fatally  defective  may  avail 
himself  of  defect  by  writ  of  error ;  Barth  v.  Clise,  12  Wall.  40?,  20  L.  Ed. 

894,  holding  that  where  record  shows  that  case  of  plaintiff  is  fatally 
defective,  a  judgment  against  him  will  not  be  reversed  for  instructions, 
however  erroneous;  New  Orleans  Ins.  Assn.  v.  Piaggio,  16  Wall.  386, 
21  L.  Ed.  369,  holding  there  was  error  on  the  face  of  the  verdict,  and 
that  the  court  could  reverse  and  modify  the  judgment;  Baltimore  & 
Potomac  R.  R.  Co.  v.  Trustees  of  Sixth  Presby.  Church,  91  U.  S.  130, 
28  L.  Ed.  261,  holding  that  affidavits,  depositions  and  parol  evidence, 
though  appearing  in  the  transcript,  do  not  form  part  of  the  record ;  Sowles 
V.  United  States,  21  Fed.  223,  holding  case  will  not  be  heard  upon  an 
incomplete  transcript  of  record;  Holt  v.  Van  Eps,  1  Dak.  Ter.  214,  46 
N.  W.  692,  when  a  judgment  is  rendered  upon  an  insufficient  verdict,  the 
error  may  be  urged  for  the  first  time  in  the  Supreme  Court;  Murry  v. 
Burris,  6  Dak.  Ter.  180,  42  N.  W.  29,  holding  questions  affecting  jurisdic- 
tion may  be  heard  for  the  first  time  in  the  appellate  court;  Sanford  v. 
Cloud,  17  Fla.  544,  holding  plea  of  "not  guilty"  is  not  applicable  to  an 
"action  for  damages"  for  breach  of  covenants,  and  defendant  should  be 
permitted  to  withdraw  it  at  all  times;  Gautier  v.  Franklin,  1  Tex.  738, 
holding  that  cases  may  be  determined  in  Supreme  Court  upon  grounds 
not  taken  in  court  below;  Sedgwick  v.  Dawkins,'16  Fla.  201,  arguendo. 

Verdict  cores  all  pleas  wrong  In  form,  but  containing  enough  of  substance 
to  put  in  issue  all  the  material  parts  of  the  declaration. 

Approved  in  Bierce  v.  State  Nat.  Bank,  33  Okl.  790,  127  Pac.  862,  hold- 
ing where  cause  tried  on  bad  plea  of  confession  and  avoidance  and  im- 

in— 67 


4  How.  131-166  NOTES  ON  U.  S.  REPORTS.  1058 

0 

material  issue  found  for  plaintiff,  judgment  will  be  affirmed  where  ]^tition 
states  cause  of  action;  Bannister  v.  Victoria  Coal  etc.  Co.,  63  W.  Va.  508, 
61  S.  E.  340,  holding  plea  of  not  guilty  in  assumpsit  made  substantial 
issue,  and  defective  pleading  was  cured  by  verdict;  Jones  v.  Van  Zandt, 

5  How.  228,  12  L.  Ed.  128,  holding  that  the  ungrammatical  use  of  "was** 
for  "were,''  in  the  declaration,  does  not  vitiate  it  since  the  verdict  makes 
it  certain ;  Taylor  v.  Benham,  5  How.  277,  12  L.  Ed.  151,  holding,  although 
bill  made  no  distinction  between  the  two  chi^acters  in  which  the  executor 
acted,  since  no  objection  was  taken  in  the  court  below,  an  amendment  is 
not  imperatively  necessary;  Phillips  &  Colby  Construction  Co.  v.  Sey- 
mour, 91  U.  S.  656,  23  L.  Ed.  345,  refusing  to  allow  a  verdict  to  stand 
which  iis  responsive  to  no  issue  made  by  the  pleadings;  Bentley  v.  Phelps, 
3  Wood.  &  M.  408,  Fed.  Cas.  1332,  holding,  tmder  general  allegation  that 
a  deed  is  a  moi^gage,  one  can  prove  a  defeasance;  Wise  v.  Hine,  1  G. 
Greene,  64,  where  jury  in  action  of  ejectment  omit  an  important  item  of 
property,  it  is  a  substantial  defect  and  cannot  be  corrected  by  the  action 
of  the  court;  Allen  v.  Tinker,  52  Me.  278,  where  defendant  pleaded  nil 
debet,  instead  oj(  non  est  factum,  and  verdict  was  accordingly,  it  is  too 
late  to  object  to  the  irregularity;  Jackson  v.  Rundlet,  1  Wood.  &  M.  383, 
387,  Fed.  Cas.  7146,  arguendo. 

Officers,  not  Judicial,  are  liable  for  misfeasances. 
Approved  in  Armour  v.  Roberts,  151  Fed.  852,  holding  liability  to  re- 
fund internal  revenue  tax  wrongfully  collected  was  enforceable  against 
successor  in  office  of  collector;  United  States  v.  Buchanan,  8  How.  105, 
12  L.  Ed.  1006,  holding  the  government  is  not  responsible  for  a  wrong 
committed  by  one  officer  upon  another;  Reed  v.  Conway,  20  Mo.  47,  hold- 
ing surveyor-general  is  not  liable  to  an  action  for  revoking  commission  of 
a  deputy. 

No  Judgment  can  be  rendered  on  verdict  where  finding  is  different  from 
the  issue.  , 

Approved  in  Magruder  v.  Belt,  7  App.  D.  C.  311,  holding  in  action 
against  husband  and  wife  on  joint  contract,  where  they  plead  jointly, 
verdict  against  one  was  bad;  Smyth  v.  Lynch,  7  Colo.  App.  401,  43  Pac. 
676,  where,  under  the  undisputed  proof,  the  verdict  should  be  for  a  sum 
certain  or  nothing,  a  verdict  for  a  part  of  that  sum  should  not  be  received; 
Hardy  v.  De  Leon,  5  Tex.  239,  holding  that  verdict  finding  a  matter  not 
in  issue  cannot  constitute  the  basis  of  a  judgment;  Ronge  v.  Dawson,  9 
Wis.  248,  holding  verdict  erroneous  in  not  disposing  of  all  the  issues. 

What  special  verdict  must'  contain.    Note,  24  L.  B.  A.  (N.  8«)  61,  62. 

Court  adopted  the  plan  of  remanding  the  cause  for  further  proceedings 
instead  of  witb  instructions  to  allow  amendment. 

Approved  in  Heman  v.  American  Bridge  Co.,  167  Fed.  939,  93  C  C.  A. 
330,  reversing  judgment  of  dismissal  and  directing  amendment  to  com- 
plaint; M'Donald  v.  Nebraska,  101  Fed.  177,  permitting  amendment  to 
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eomplaint  by  State  treasurer,  substituting  name  of  State  as  plaintiff;  Mc- 
Clure-Mabie  Lumber  Co.  v.  Brooks,  46  W.  Va.  733,  34  S.  E.  921,  holding, 
upon  certiorari,  from  justice's  court  judgment,  Circuit  Court  may  allow 
return  on  summons  issued  by  justice  to  be  amended;  Clark  v.  Sohier,  1 
Wood.  &  M.  375,  Fed.  Cas.  2835,  declaring  that  default  be  stricken  off  and 
pleadings  be  amended;  Warren  v.  Moody,  9  Fed.  673,  holding  that  on 
appeal  in  equity,  the  Circuit  Court  can  permit  an  amendment  in  substance ; 
Osborne  ▼.  Altschul,  93  Fed.  383,  holding  Federal  court  had  power  to 
amend  verdict  to  conform  to  requirements  of  State  statute,  by  inserting 
finding  that  plaintiff  in  ejectment  is  entitled  to  possession,  and  of  the 
nature  of  his  estate;  New  Jersey  Steam  Nav.  Co.  v.  Merchants'  Bank,  6 
How.  434,  12  L.  Ed.  504,  and  Heckscher  v.  Binney,  3  Wood.  &  M.  339, 
Fed.  Cas.  6316,  arguendo. 

Miscellaneous.  Cited  in  Moss  v.  United  States,  23  App.  D.  C.  484,  to 
point  that  section  32  of  Judiciary  Act  of  1789  applied  to  District  of 
Columbia;  New  Jersey  S.  Nav.  v.  Merchants'  Bank,  6  How.  430,  12  L. 
Ed.  502,  as  an  instance  of  an  action  on  the  case  where  contract  existed, 
which  was  brought  upon  a  count  entirely  independent  of  any  contract; 
Broaddus  v.  Broaddus,  10  Bush  (Ky.),  306,  and  Lakin  y.  Tibbetts^  1  Wis. 
509,  miscited;  Davis  v.  Garland,  7  Fed.  Cas.  130. 

4  How.  165-168,  11  L.  Ed.  916,  8TO0STON  ▼.  BISHOP. 

V^dict  cores  failure  to  allege  tlie  time  in  the  declaration. 
Approved  in  Railway  Officials  etc.  Ace.  Assn.  v.  Wilson,  100  Fed.  370, 
holding  technical  objection  to  petition  where  defect  is  merely  formal  and 
curable  by  amendment  comes  too  late  when  made  after  verdict;  Phillips 
etc.  Const.  Co.  v.  Seymour,  91  U.  S.  656,  23  L.  Ed.  345,  refusing  to  sustain 
a  verdict  which  is  responsive  to  no  issue;  Friedenstein  v.  United  States, 
125  TT.  S.  232,  81  L.  Ed.  740.  8  Sup.  Ct.  842,  holding  any  defect  which 
could  have  been  availed  of  by  demurrer,  or  exception,  or  motion  to  dismiss, 
is  regarded  as  having  been  cured  by  the  verdict. 

Courts  are  bound  to  presume  in  favor  of  proceedings  in  a  court  having , 
jurisdiction  that  Justice  was  administered  in  the  ordinary  form. 

Approved  in  Townsend  v.  Jemison,  7  How.  718,  719,  721, 12  L.  Ed.  885,  886, 
887,  presuming  that  demurrer  appearing  on  record  as  not  disposed  of  had 
been  withdrawn  or  overruled;  Fowler  v.  Equitable  Trust  Co.,  141  U.  S. 
394,  35  L.  Ed.  788,  12  Sup.  Ct.  2,  presuming  that  the  court  granted  the 
application  for  a  rehearing  at  the  previous  term,  which  presumption  was 
necessary  to  support  the  action  of  the  court ;  Sewall's  Falls  Bridge  v.  Fisk, 
23  N.  H.  182,  holding  that  whatever  is  implied  in,  or  inferable  from  the 
finding  of  the  jury,  will  be  presumed  in  favor  of  the  verdict;  Paulison  v. 
Halsey,  38  N.  J.  L.  494,  holding  that  the  postea  is  conclusive  evidence  to 
the  court  of  the  proceedings  at  the  circuit;  Hazen  v.  Reed,  30  Mich.  332, 
arguendo* 
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If  Judgment  appean  to  be  according  to  tlie  zlght  of  the  cMise,  all  d^ecte 
of  form  are  to  be  disregarded,  and  it  abonld  ataad. 

Approved  in  Wickersham  v.  "Ogi  Bois,  34  App.  D.  G.  151^  holding  where 
complaint  for  injury  was  based  on  breach  of  contract  but  evidence  sup- 
ported declaration  as  one  in  tort;  verdict  cured  error;  Morsell  v.  Hall,  13 
How.  215,  14  L.  Ed.  118,  holding!:  that  omission  to  enter  a  formal  judg- 
ment upon  the  plea  could  not  be  assigned  as  error;  Ewing  v.  Howard,  7 
Wall.  503,  19  L.  Ed.  295.  and  Less'  v.  English,  85  Fed.  476,  56  U.  S.  App. 
26,  both  arguendo. 

Miscellaneous.  Cited  in  M'Donald  v.  Nebraska,  101  Fed.  177,  as  to 
question  of  power  of  court  to  allow  amendments;  Nelson  v.  Great  North- 
em  Ry.,  28  Mont.  312,  72  Pac.  646,  holding  complaint  in  action  against 
carrier  for  damages  sustained  by  shipper  of  livestock  states  cause  of 
action  in  tort;  Bowden  v.  Bumham,  59  Fed.  755,  19  U.  S.  App.  448, 
erroneously. 

4  How.  169-185,  11  Ii.  Ed.  924,  JOUBDAN  ▼.  BABSETT. 

Unauthorised  survey  by  one  of  the  claimants  did  not  confer  upon  Um  any 
additional  rl^ts. 

Approved  in  Mackay  v.  Dillon,  4  How.  448,  11  L.  Ed.  1051,  holding 
survey  made  at  the  instance  of  the  inhabitants  of  St.  Louis  was  in  its 
nature  a  private  survey,  and  not  binding  on  the  United  States ;  Melancon 
v.  Bringier,  13  La.  Ann.  206,  holding  that  certificate  of  purchase  *under 
void  survey  would  not  constitute  the  basis  of  prescription. 

Distinguished  in  Bissell  v.  Penrose,  8  How.  340,  12  L.  Ed.  1105,  where 
it  was  not  claimed  that  private  survey  concluded  the  right. 

Louisiana  recognized  the  equitable  claim  of  owners  of  land  fronting  on 
rivezs  to  a  portion  of  the  public  lands  back  of  them,  and  after  the  cession,  the 
United  States  did  so  also. 

Cited  in  Slidell  v.  Grandjean,  111  U.  S.  420,  28  L.  Ed.  884,  4  Sup.  Ct. 
478,  holding  established  usages  and  customs  prevailing  in  Louisiana  are 
to  be  respected  in  considering  the  rights  of  grantees  of  the  former 
government. 

Statute  of  limitations  does  not  run  against  the  Utaited  States. 
Approved  in  United  States  v.  Ames,  1  Wood.  &  M.  85,  Fed.  Cas.  14,441, 
holding  where  place  has  been  ceded  to  the  United  States,  the  State  laws 
cannot  embarrass  the  object  of  cession;  Kennedy  v.  Townsley,  16  Ala. 
247,  and  Laidlaw  v.  Landry,  12  La.  Ann.  151,  both  holding  that  statute 
of  limitations  do  not  run  against  the  government,  nor  against  its  grantee 
until  the  government  has  divested  itself  of  the  title;  Clements  v.  Ander- 
son, 46  Miss.  600,  holding  no  time  elapsed  before  the  adoption  of  the  code 
can  be  computed  against  the  State;  Pepper  v.  Dunlap,  9  La.  Ann.  141, 
aiguendo. 
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Thiitad  States  has  absolute  control  ot  its  lands. 

Approved  in  United  States  y.  Utah  Power  etc.  Co.,  209  Fed.  557,  126 
C.  C.  A.  376,  holding  enabling  act  and  Constitution  of  Utah  expressly  rec- 
(^;nized  absolute  control  of  Congress  over  public  lands;  United  States  v. 
Kempf,  171  Fed.  1022,  holding  Congress  had  power  to  punish  criminally 
unauthorized  cutting  of  timber  on  unallotted  lands  in  Indian  reservation, 
and  to  give  jurisdiction  to  enforce  same  to  Federal  court;  Rainbow  v. 
Young,  161  Fed.  837,  88  C.  C.  A.  653,  holding  Secretary  of  Interior  could 
cause  collectors  to  be  excluded  from  Indian  reservation  on  days  when  pay- 
ments were  being  made  to  Indians;  Shannon  v.  United  States,  160  Fed. 
874,  88  C.  C.  A.  52,  holding  public  lands  in  Montana  not  subject  to  State 
stock  and  fence  laws;  United  States  v.  Shannon,  151  Fed.  866,  upholding 
power  of  Secretary  of  Interior  to  regulate  grazing  on  forest  reserves ;  Lux 
V.  Hag^ns,  69  Cal.  340,  10  Pac.  722,  holding  that  rights  in  non-navigable 
stream  pass  to  grantee  of  public  land;  Moraney  v.  Ford,  2  La.  Ann.  302, 
holding  that  the  United  States  never  so  entirely  divest  themselves  of  title 
to  public  lands  until  a  patent  is  issued  as  to  be  precluded  from  canceling 
the  sale ;  Russell  v.  Lowth,  21  Minn.  170,  18  Am.  Rep.  392,  holding  State 
legislature  could  pass  no  law  subjecting  lands  patented  under  homestead 
act  to  execution  upon  judgment  for  debt  created  prior  to  the  issuance  of 
the  patent;  Van  Sickle  v.  Haines,  7  Nev.  262,  284,  holding  diversion  of 
water  on  public  land  confers  no  right  against  government ;  Thorp  v.  Freed, 
1  Mont.  681,  court  deciding  as  to  whether  first  appropriator  of  waters  can 
hold  same  against  grantee  from  the  government. 

Distinguished  in  United  States  v.  Hall,  171  Fed.  217,  holding  Indian 
allottees  who  became  citizens  of  State  not  punishable  for  carrying  liquor 
into  reservation ;  United  States  v.  .Sutton,  165  Fed.  254,  holding  statute 
prohibiting  taking  of  liquor  into  Indian  country  did  not  apply  to  taking 
liquor  on  land  allotted  in  severalty  to  Indians  and  held  by  United  States 
as  trustee  only. 

Miscellaneous.  Cited  in  Oriffin  v.  Blanc,  12  La.  Ann.  6;  State  v.  Jack- 
sonville etc.  R.  R.  Co.,  15  Fla.  258. 

4  How.  185-225,  11  L.  Bd.  931,  OABPENTEB  ▼.  PBOVIDENOB-WASHINCK 

TON  INS.  OO. 

Where  insured  is  misled  by  an  erroneous  representation,  or  any  material 
change  in  the  rflk  not  communicated  to  him,  the  policy  cannot  be  enforced. 

Cited  in  Clark  v.  Manufacturers'  Ins.  Co.,  2  Wood.  &  M.  491,  Fed.  Cas. 
2829,  where  representation  was  that  no  lamps  were  used,  and  they  had 
been  occasionally  used  there,  the  policy  was  held  not  to  attach;  National 
Fire  Ins.  Co.  v.  Crane,  16  Md.  284,  arguendo. 

Administrator  denying  allegation  under  oath,  founded  on  his  disbelief  from 
information,  will  throw  burden  of  proof  on  plaintiff  beyond  testimony  of  one 
witness,  though  not  so  much  beyond,  as  if  he  swore  to  mattezi  within  his 
personal  knowledge. 
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Approved  in  Kennedy  v.  Custer,  174  Fei  974,  98  C.  C.  A.  584,  holding 
where  bill  did  not  waive  answer  nnder  oath,  and  answer  denied  on  oath 
execution  of  pontract  sued  on,  burden  was  on  complainant  to  establish  exe- 
cution by  two  witnesses  or  one  witness  and  corroborating  cjfrcumstances; 
Andrews  V.  Hyde,  3  Cliff.  522,  Fed.  Cas.  377,  holding  complainant  not 
entitled  to  a  decree  upon  the  uncortx>borated  testimony  of  a  single  witness ; 
Taylor  v.  Benham,  5  How.  275,  12  L.  Ed.  150,  following  rule. 

Answer,  sworn  to  by  officer  of  a  corporation,  If  responsive  to  the  bill,  must 
be  overcome  by  the  testimony  of  one  witness  and  additional  evidence. 

Cited  in  Hayward  v.  EUot  Nat.  Bank,  4  Cliff.  297,  Fed.  Cas.  6273,  hold- 
ing  evidence  of  complainant  alone  insufficient  to  overcome  sworn  answer 
df  bank  officer;  Walker  v.  Derby,  5  Biss.  142,  Fed.  Cas.  17,068,  holding  that 
answer  under  oath  prevailed  over  prima  facie  evidence  of  date  made  by 
the  instrument  itself;  Towne  v.  Smith,  1  Wood.  &  M.  118,  Fed.  Cas.  M^IS, 
Ferson  v.  Sanger,  1  Wood.  •&  M.  145,  Fed.  Cas.  4752,  Woodworth  v.  Hall, 
1  Wood.  &  M.  253,  Fed.  Cas.  18,016,  Hovey  v.  Stevens,  1  Wood.  &  U.  297, 
Fed.  Cas.  6745,  and  Allen  v.  Blunt,  2  Wood.  &  M.  131,  Fed.  Cas.  217,  all 
reaffirming  rule;  Chi^s  v.  Carlstein  Co.,  76  Fed.  91,  holding  that  answer 
responsive  to  bill  must  be  taken  as  true. 

Distinguished  in  Savings  etc.  Loan  Soc.  v.  Davidson,  97  Fed.  707,  hold- 
ing rule  does  not  apply  when  answer  is  verified  by  officer  of  corporation 
who  had  no  personal  knowledge  of  facts. 

Salts  in  equity  wUl  not  be  enstalned  in  courts  of  the  United  States  where 
plain,  adequate  and  complete  remedy  may  be  had  at  law. 

Cited  in  Almy  v.  Wilbur,  2  Wood.  &  M.  379,  Fed.  Cas.  256,  sustaining 
bill  on  ground  that  it  adked  for  a  discovery. 

Additional  policy  procured  without  notice  to  original  insurezs  avoids  the 
first  policy. 

Approved  in  Lackey  v.  Georgia  Co.,  42  Ga.  459,  holding  second  insurance, 
without  consent  of  insurer,  avoids  his  policy,  though  second  policy  valid 
on  its  face  is  voidable;  Burt  v.  People's  Mut.  Fire  Ins.  Co.,  2  Gray,  398, 
holding  second  policy  avoided  the  first;  Hutchinson  v.  Western  Ins.  Co., 
21  Mo.  102,  64  Am.  Dec.  220,  holding  condition  that  assured  shall  cause 
any  previous  or  subsequent  insurance  to  be  indorsed  on  his  policy  is  not 
satisfied  by  verbal  notice;  Crescent  Ins.  Co.  v.  Ghriffin,  59  Tex.  512, 
arguendo. 

Qualified  in  Northern  Assur.  Co.  v.  Grand  View  Bldg.  Assn.,  183  U.  S. 
347,  348,  349,  46  L.  Ed.  229»  230,  22  Sup.  Ct.  148,  arguendo. 

Miscellaneous.  Cited  in  Bentley  v.  Phelps,  2  Wood.  &  M.  440,  Fed.  Cas. 
1331,  generally  as  to  testimony. 
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4  How.  225-242,  11  li.  Ed.  M9,  AOSiacn«TTmAI.  BANK  ▼.  BICS. 

Deed  recitiiig  name  of  hiuband,  as  grantor,  pnrportdng  to  convey  the  title 
of  his  wife,  l8  not  effective  to  do  so,  though  signed  and  sealed  by  the  wife,  and 
though  she  acknowledges  receipt  of  purchase  money  after  she  becomes  discovert. 
Approved  in  Brown  v.  CByme,  153  Ala.  624,  127  Am.  St.  Bep.  77,  45 
South.  129,  holding  lease  reciting  it  is  made  between  two  named  parties 
and  signed  by  third  person  did  not  bind  him;  Cordaiio  v.^  Wright,  159  Cal. 
617,  618,  Ann.  Gas.  19120,  1044,  115  Pac.  230,  holding  wife's  interest  in 
property  not  conveyed  by  deed  signed  by  her  purporting  to  convey  interest 
of  husban4  alone ;  Jason  v.  Johnson,  74  N.  J.  L.  5^1,  122  Am.  St.  Bep.  402, 
67  Atl.  42,  holding  signing  of  deed  by  one  not  named  therein  as  grantor 
conveyed  no  title;  Tilgman  Lumber  Co.  v.  Matheson,  88  S.  C.  437,  70 
S.  E.  1035,  holding  mortgagee  of  land  who  received  payment  on  purchase 
of  land  and  signed  deed  with /nortgagor  was  not  liable  on  covenants  in 
deed ;  Dietrich  v.  Hutchinson,  73  Yt.  138,  87  Am.  St.  Rep.  700,  50  Atl.  811, 
holding  void  mortgage  of  wife's  realty  signed  by  husband  where  she  only 
appeared  as  grantor;  Batchelor  v.  Brereton,  112  U.  S.  404,  28  L.  Ed.  750, 

5  Sup.  Ct.  184,  and  King  v.  Rhew,  108  N.  C.  698,  23  Am.  St.  Bep.  77,  13 
8.  E.  175,  where  husband  and  wife  conveyed  land  to  trustee  for  use  of 
wife  during  her  life,  holding  a  subsequent  deed  by  husband,  not  describ- 
ing  wife  as  a  party  but  signed  by  her  did  not  convey  the  legal  title;  Lane 
V.  Dolick,  6  McLean,  203,  Fed.  Cas.  8049,  Jones  v.  Freed,  42  Ark.  360,  and 
Flagg  V.  Bean,  25  N.  H.  63,  all  holding  where  acknowledgment  of  deed  by 
wife  was  in  substance  a  mere  relinquishment  of  dower,  that  deed -did  not 
convey  her  estate;  Harrison  v.  Simons,  55  Ala.  514«  Fite  v.  Kennamer,  90 
Ala.  472,  7  South.  920,  Bradley  v.  Missouri  R.  R.  Co.,  91  Mo.  498,  4  S.  W. 
428,  and  Stone  v.  Sledge,  87  Tex.  52,  47  Am.  St.  Bep.  67,  26  S.  W.  1069,  all 
holding  deed  does  not  pass  the  interest  of  one  whose  signature  and  seal 
are  attached,  but  who  is  not  named  as  grantor;  Hammond  v.  Thompson, 
56  Ala.  592,  holding  separate  estate  of  wife  did  not  pass,  where  wife  exe- 
cuted  deed  alone,  and  husband  executes  another  instrument  giving  his  con- 
sent; Merrill  v.  Netison,  18  Minn.  374,  holding  the  mortgage  was  not  the 
joint  deed  of  husband  and  wife,  but  was  valid  as  a  mortgage. 

Distinguished  in  Sterling  v.  Park,  129  Ga.  312,  121  Am.  St.  Bep.  224,  12 
Ann.  Cba.  201,  13  L.  B.  A.  (N.  S.)  298,  58  S.  E.  829,  holding  one  who 
signed,  sealed  and  delivered  deed,  though  not  named  therein  as  grantor, 
was  bound  as  grantor;  Roberts  v.  Brooks,  71  Fed.  915,  holding  deed  of  land 
of  married  woman,  which  begins  as  a  deed  of  husband  and  wife,  but  after- 
ward uses  the  singular  number,  and  contains  the  husband's  covenants  only, 
is  sufficient  to  convey  the  wife's  title;  Dooley  v.  Villalonga,  61  Ala.  132, 
holding  homestead  passes  if  wife  gives  her  voluntary  consent,  though  she 
is  not  named  as  grantor;  Sheldon  v.  Carter,  90  Ala.  381,  8  South.  64,  hold- 
ing assent  of  husband  to  a  conveyance  of  wife's  property,  under  the  code, 
is  sufficiently  manifested  by  his  signing  the  note  and  mortgage  for  pur- 
ehase  money;  Chapman  v.  Miller,  128  Mass.  270,  where,  under  the  statute, 
the  property  was  for  her  sole  and  s^arate  use;  Hrouska  v.  Janke,  66  Wis. 
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254,  28  N.  W.  166,  holding  deed  is  effectnftl  to  eoavey  interest  of  person 
ezeeutihg  it,  althongli  not  named  as  grantor. 

Deed,  whether  binding  on  one  not  named  as  grantor  therun.    Note, 
23  Am.  St.  Bep.  83. 

When  deed  is  binding  upon  a  person  not  named  as  a  party  therein. 
Note,  26  Am.  Dec.  226. 

Effect  of  omissioik  of  grantor's  name  from  body  of  deed.    Note,  12 
Ann.  Oas.  203. 

Effect  of  signature  of  deed  or  mortgage  by  one  not  named  in  it.    Note, 
18  L.  R.  A.  (N.  S.)  299. 

Effect  of  one  spouse  joining  in  other's  deed  or  mortgage  to  convey 
former's  separate  prbperty.    Note,  28  L.  R.  A.  (N.  S.)  289,  290. 

Bond  for  conveyance  of  land  does  not  transfer  the  legal  title,  so  as  to  serve 
as  a  defense  In  an  action  of  ejectment. 

Approved  in  Doe  v.  Haskins,  15  Ala.  622,  50  Am.  Dec.  155,  and  Owen  v. 
Paul,  16  Ala.  140,  following  rule. 

Miscellaneous.  Miscited  in  Montgomery  v.  Kellogg,  43  Miss.  493,  5  Am. 
Rep.  510,  Gary  v.  Dixon,  51  Miss.  601,  and  Bass  v.  Comstock,  38  N.  T.  22. 

4  How.  242-251,  11  li.  Ed.  957,  OUFTON  Y.  TTNTFED  BTATEa 

Instruction  of  court  below  should  be  Interpreted  with  reference  to  the 
posture  Trf  the  case  at  the  time,  and  to  the  question  then  under  consideration. 

Cited  in  Gray  v.  Belden,  3  Fla.  115,  holding  that  the  instructions  were 
erroneous. 

If  party  has  withheld  evidence,  the  Jury  may  presume  it  would  have  oper- 
ated unfavorahly  on  his  case,  if  produced.  Rule  i^n^Ued  to  withholding  of 
accounts  and  to  transactions  hy  claimant  of  goods  seised  for  revenue  violalions. 

Approved  in  Waterhouse  v.  Rock  Island,  Alaska  etc.  Co.,  97  Fed.  477, 
following  rule;  The  New  York,  175  U.  S.  204,  44  L.  Bd.'l84,  20  Sup.  Ct.  74, 
holding  where  officers  of  steamer  fail  to  see  lights  or  hear  whistle  of  other 
steamar  which  are  seen  and  heard  by  others,  it  is  conclusive  evidence,  if 
unexplained,  of  defective  lookout;  Norquet  v.  Paramount  Worsted  MiUs, 
177  Fed.  975,  holding  in  personal  injury  suit,  failure  by  plaintiff  to  pro- 
duce procurable  witnesses  created  presumption  that  their  testimony  would 
be  unfavorable;  The  Degama,  150  Fed.  324,  applying  rule  in  damages  for 
collision  beti^een  moving  and  moored  vessel;  Choctaw  ft  M.  B.  Co.  v. 
Newton,  140  Fed.  238,  applying  rule  in  action  for  breach  of  railroad  con- 
struction contract;  The  Geoigetown,  135  Fed.  859,  where  evidence  in  favor 
of  one  of  two  vessels  in  collision  largely  preponderates,  including  evidence 
of  disinterested  witnesses,  failure  of  other  to  call  members  of  own  crew  in 
circumstances  entitled  to  be  considered  against  her;  American  Bell  TeL  Co. 
V.  National  Tel.  Mfg.  Co.,  109  Fed.  1018,  applying  rule  in  suit  for  infringe- 
ment of  patent ;  Parris  v.  United  States,  1  Ind.  Ter.  48,  35  8.  W.  245,  approv- 
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ing  instruction  in  prosecution  for  introdneing  liquor  into  Indian  country  that 
burden  was  on  defendant  to  show  he  purchased  it  in  Indian  Territory;  Sul- 
liyan  ▼.  Sullivan,  188  Mass.  382,  74  N.  E.  608,  where  maker  of  note  was 
living  with  payee  at  time  of  latter's  death,  and  some  time  thereafter  burned 
it,  it  is  presumed  that  at  time  of  its  destruction  it  was  valid  and  could  be 
enforced  by  administrator  of  payee;  Yarborough  v.  Hughes,  139  N.  C.  211, 
51  8.  E.  908,  applying  rule  in  suit  to  set  aside  sale  under  power  given  in 
contract ;  Union  Pacific  Ry.  Co.  v.  Botsf ord,  l41  U.  S.  255,  85  L.  Ed.  739, 
11  Sup.  Ct  1002,  holding  that  a  court  of  the  United  States  cannot  order 
a  plaintiff  in  an  action  for  an  injury  to  the  person,  to  submit  to  a  surgical 
examination  in  advance  of  the  triid;  Rankle  v.  Bumham,  153  U.  S.  226, 
38  L.  Ed.  697, 14  Sup.  Ct.  841,  omission  of  party  to  produce  the  new  iM)wer 
of  attorney  or  to  testify  to  its  contents  must  be  taken  a^inst  him  on  the 
question  of  revocation;  A  Quantity  of  Distilled  Spirits,  3  Ben.  76,  Fed. 
Cas.  11,494,  where  no  proof  had  been  given  that  tax  was  paid,  jury  were 
to  assume  it  was  not  paid;  The  Brig  Busy,  2  Curt.  587,  591,  Fed.  Cas. 
2232,  United  States  v.  Three  Thousand  Eight  Hundred  and  Eighty  Boxes, 
8  Sawy.  134,  12  Fed.  406,  and  The  Meteor,  17  Fed.  Cas.  197,  all  holding 
failure  of  claimant  to  produce  proof  of  what  he  bought  and  put  on  board 
in  Cuba  was  cause  for  condemnation;  Curran  v.  Hunger,  6  Fed.  Cas.  984, 
6  N.  b.  R.  39,  In  re  Hussman,  12  Fed.  Cas.  1076,  2  N.  B.  R.  141,  and  United 
States  V.  Chaffee,  25  Fed.  Cas.  388,  both  holding  that  failure  of  party  to 
produce  evidence  in  his  possession  raises  the  presumption  that  it  would  be 
unfavorable  to  him;  United  States  v.  The  Mary  N.  Hogan,  18  Fed.  535, 
drawing  an  unfavorable  inference  from  unexplained  suspicious  circum- 
stances; Wolff  V.  The  Vaderlandy  18  Fed.  736,  holding  vague  estimates  of 
damages  should  not  be  received  whare  proper  evidence  has  been  voluntarily 
parted  with  by  the  suitor;  Ramsay  v.  Ryerson,  40  Fed.  743,  where  the 
weaker  evidence  is  introduced,  it  will  be  presumed  that  the  more  direct 
proof  would  have  laid  open  objections  which  the  more  obscure  testimony 
was  intended  to  conceal;  State  v.  Malo,  42  Kan.  68,  22  Pac.  354,  holding 
that  prima  facie  character  of  declaration  of  canvassing  board  is  destroyed 
when  returns  have  been  stolen;  Cross  v.  Bell,  34  N.  H.  86,  88,  where  con- 
tents of  books  is  uncertain,  every  presumption  is  to  be  made  against  the 
party  refusing  to  produce  them;  Kanawha  Valley  Bank  v.  Wilson,  25 
W.  Va.  262,  declaring  deed  from  husband  to  wife  fraudulent;  United 
States  Express  Co.  v.  Jenkins,  73  Wis.  476,  41  N.  W.  959,  declination  of 
defendant  to  explain  how  he  came  by  the  money  may  be  considered  as  cor- 
roborating the  plaintiff;  Goshom  v.  Snodgrass,  17  W.  Va.  771,  and  McKin- 
stiy  V.  Chicago  etc.  Ry.  Co.,  153  Mo.  App.  554,  134  S.  W.  1064,  both 
arguendo. 

Distinguished  in  United  States  v.  Regan,  203  Fed.  435, 121  C.  C.  A.  543, 
holding  in  action  to  recover  penalty  for  assisting  in  importation  of  con- 
tract labor,  government  was  bound  to  satisfy  jury  of  defendant's  guilt 
beyond  reasonable  doubt;  United  States  v.  Williams,  203  Fed.  157,  holding 
refusal  of  alien  to  testify  whether  he  had  ever  been  convicted  of  mmm 
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raised  no  presumption  against  him,  on  question  of  right  to  exclude  him; 
W.  r.  Corbin  &  Co.  v.  United  States,  181  Fed.  304,  104  C.  C.  A.  278,  hold- 
ing silence  of  party  as  to  matter  of  which  he  has  knowledge  did  not  war- 
rant finding  against  him  on  issue  where  other  party  has  burden  of  proof; 
City  of  Cedartown  v.  Brooko^  2  Ga.  App.  597,  59  S.  E.  842,  holding  in 
personal  injury  suit,  unless  physical  examination  be  ordered  by  court,  re- 
fusal to  submit  thereto  was  not  provable;  Donald  v.  Chicago,  B.  &  Q.  Ry. 
Co.,  93  Iowa,  287,  33  L.  B.  A.  493,  61  N.  W.  972,  where  plaintiff  was  as 
able  to  prove  the  fact  as  defendant ;  Sprmg  Qarden  etc.  Ins.  Co.  v.  Evans, 
9  Md.  17,  19,  66  Am.  Dec.  312,  313,  holding  that  the  refusal  to  produce 
papers  does  not  authorize  any  inference  against  the  party  refusing;  Chaf- 
fee v.  United  States,  18  Wall.  545,  21  L.  Ed.  914,  holding  that  in  action  for 
penalties,  the  government  must,  make  out  its  case  beyond  a  reasonable 
doubt. 

Failure  of  party  to  action  to  produce  evidence  as  raising  presumption 

against  him.    Note,  Ann,  Gas.  1914A,  930,  934. 
Presumption  against  spoliator  of  evidence.    Note,  34  L.  B.  A.  581. 

Best  evidence  of  disputed  facta  must  "be  produced  of  which  the  natnre  of 
the  case  will  admit. 

Approved  in  Miller  ▼.  Durst,  14  S.  D.  591,  86  N.  W.  632,  holding' jus- 
tice of  peace  cannot  prove  judgment  rendered  by  him  when  his  docket  is 
not  shown  to  be  lost;  United  States  v.  Corwin,  129  U.  S.  386,  32  L.  Ed. 
711,  9  Sup.  Ct.  319,  holding  that  a  statement  made  by  an  officer  of  the 
government  in  reporting  certain  facts  to  his  official  stiperior  is  not  legal 
evidence  of  them;  United  States  v.  Scott,  25  Fed.  471,  rejecting  parol 
evidence  that  defendant  is  a  pensioner  of  the  United  States;  Noyes  v. 
Belding,  5  S.  D.  610,  59  N.  W.  1071,  declaring  that  no  evidence  should 
be  received  which  presupposes  better  evidence  in  the  party's  possession. 

Information  for  forfeiture  under  revenue  law  for  fraudulent  undervalua- 
tion is  not  barred  by  fact  that  goods  had  been  regularly  entered,  appraised  and 
duties  paid. 

Cited  in  Henderson's  Distilled  Spirits,  14  Wall.  56,  20  L.  Ed.  817,  hold- 
ing that  a  subsequent  payment  of  the  tax  was  no  defense  to  the  action 
for  forfeiture;  United  States  v.  Barrels  of  Spirit,  2  Abb.  (U.  S.)  314,  1 
Dill.  57,  Fed.  Cas.  15,948,  holding  courts  will  not  construe  a  law  imposing 
a  forfeiture,  so  as  to  defeat  an  innocent  purchaser  before  seizure,  unless 
the  intention  of  Congress  that  the  forfeiture  should  be  instantaneous  is 
unmistakable.  '^ 

When  forfeiture  of  property  under  statute  takes  effect.    Note,  7  Ann. 
Gas.  899. 

Informatioitfor  a  forfeiture,  on  account  of  a  fraudulent  violation  of  the 
revenue  laws,  is  in  the  nature  of  a  criminal  proceeding,  and  one  good  count 
will  support  the  judgment. 
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Approved  in  United  States  v.  Philadelphia  etc.  Ry.  Co.,  184  Fed.  545, 
holding  indictment  in  seyeral  connts  each  charging"  concessionB  to  shipper 
by  failure  to  collect  demurrage  charge  on  single  car  shipment,  supported 
as  to  any  one  count  by  proof  that  at  settlement  made  after  all  shipmepts 
defendant  allowed  shipper  sum  equal  to  total  charges;  Dinunick  v.  United 
States,  116  Fed.  832,  holding  general  verdict  in  indictment  containing 
severid  counts  cannot  be  reversed  if  any  of  the  counts  are  good ;  Gompers 
V.  Buck's  Stove  etc.  Co.,  33  App.  D.  C.  575,  holding,  in  contempt  proceed' 
ings,  proof  o^  single  act  supported  judgment,  though  numerous  acts  were 
charged;  United  States  v.  Emholt,  105  U.  S.  416,  26  L.  Ed.  1078,  holding 
that  an  information  under  the  internal  revenue  laws  cannot  be  brought  to 
the  Supreme  Court  by  appeal;  Snyder  v.  United  States,  112  U.  S.  217, 
28  L.  £d.  698,  5  Sup.  Ct.  119,  Coffey  v.  United  States,  116  U.  S.  434,  29 
L.  Ed.  683,  6  Sup.  Ct.  436,  and  Friedenstein  v.  United  States,  125  U.  S. 
231,  234,  31  L.  Ed.  740,  741,  8  Sup.  Ct.  842,  ^3,  all  holding  general  ver- 
dict upon  an  information  in  several  counts  for  a  single  forfeiture  as  valid 
if  one  count  is  good  (see  dissenting  opinion,  p.  237,  31  L.  Ed.  742,  8  Sup. 
Ct.  845) ;  Classen  v.  United  States,  142  U.  S.  147,  85  L.  Ed.  968,  12  Sup. 
Ct.  170,  holding  verdict  upon  an  indictment  cannot  be  reversed  if  one 
count  is  good;  United  States  v.  Parcels  of  Embroidery,  3  Ware,  79,  Fed. 
Cas.  16,512,  holding  the  description  in  the  information  for  forfeiture  was 
not  certain  enough;  United  States  ▼.  Doherty,  25  Fed.  29,  arguendo. 

If  information  contains  several  counts,  founded  on  acts  of  1799,  1830  and 
1832,  defectiveness  of  counts  upon  two  later  acta  would  be  no  ground  for  revers- 
ing Judgment  of  condemnation,  provided  count  Is  good  which  Is  folded  on  act 
or  1799. 

Approved  in  Cliquot's  Champagne,  3  Wall.  143,  18  L.  Ed.  121,  holding 
provisions  of  act  of  1799,  that  onus  of  proving  innocence  is  upon  claimant, 
apply  to  act  of  1863,  though  not  in  terms  adopted  by  it;  United  States  v. 
One  Hundred  and  Fifty  Bales  U.  Wool,  27  Fed.  Cas.  271,  holding  section 
66  of  act  of  1799  and  section  4  of  1830  are  §till  in  force  in  1861 ;  dissent- 
ing opinion  in  United  States  v.  Sixtv-sc^n  Packages  of  Goods,  17  How. 
94,  15  L.  Ed.  56,  United  SUtes  v.  Cashmere  Shawls,  27  Fed.  Cas.  243, 
arguendo. 

Distinguished  in  United  States  v.  Rubber  Boots,  3  Ware,  208,  Fed.  Cas. 
16,570,  holding  act  of  1823  excepts  from  act  of  1799  the  case  of  an  im- 
porter, and  requires  of  him  an  invoice  stating  the  true  market  value. 

Instanee  of  seisure  of  Imported  goods,  In  proceeding  for  forfeiture  for 
nndervalnation,  after  they  had  beep  delivered  to  Importer. 

Distinguished  in  United  States  v.  Two  Barrels  of  Desiccated  Eggs,  185 
Fed.  305,  holding  food  claimed  subject  to  forfeiture  under  food  and  drug 
act  could  not  be  seized  before  commencement  of  proceedings. 

Miscellaneous.    Miscited  in  Indseth  v.  Pierce,  13  Fed«  Cas.  34.  • 
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4  How.  251-262,  11  li.  Ed.  961,  BUCXUST  v.  tmiTED  8TA!EES. 

Eridence  of  appraisement  of  goods  isi  adiiil88il>le  to  show  an  Intent  to  evade 
the  revenue. 

Approved  in  Mclnemey  v.  United  States,  143  Ted.  737,  verified  copy 
y  of  ship's  manifest  containing  list  of  alien  passengers,  delivered  to  inspec- 

tion officers  as  report  under  requirement  of  26  Stat.  1085,  §  8,  is  public 
record  and  admissible  in  evidence ;  Tucker  v.  Fire  Ins.  Co.,  58  W.  Va.  43, 
51  S.  E.  91,  one  having  sufficient  knowledge  of  value  of  property  destroyed 
by  fire  to  speak  with  intelligence  on  subject  may  testify  as  to  his  opinion 
of  its  value;  United  States  v.  Clapboards,  4  Cliff.  304,  Fed.  Cas.  15,935, 
admitting  collateral  facts  to  show  a  guilty  intent  or  knowledge;  United 
States  V.  Barrels  of  High  Wines,  7  Blatchf.  474,  Fed.  Caa.  16,469,  in  order 
to  show  an  intent  to  defraud,  evidence  that  defendants  for  several  months 
had  made  false  returns  was  admissible;  Tyler  v.  Angevine,  15  Blatchf. 
547,  Fed.  Cas.  14,306,  holding  declarations  of  bankrupts,  made  prior  to 
their  failure,  admissible  to  show  fraud;  The  Steamer  Missouri,  4  Ben. 
412,  Fed.  Cas.  9653,  admitting  in  evidence  a  paper,  purporting  to  be  the 
'  manifest  of  the  steamer,  produced  from  the  usual  place  of  deposit  in  the 
eustom-house. 

To  sastaln  counts  in  Information  founded  on  acts  of  1830  and  1832,  it  is 
not  necessary  that  tbey  should  contain  avecmente  of*  special  drcnmstances  of 
examination  of  goods,  and  detection  of  fraud  under  authority  of  collector. 

Cited  in  Cliquot's  Champagne,  3  Wall.  143,  18  L.  Ed.  121,  holding  that 
^  provisions  of  act  of  1799,  that  onus  of  proving  innocence  is  upon  claim- 

ant, apply  to  act  of  1863;  United  States  v.  One  Hundred  and  Fifty  Bales 
of  Wool,  27  Fed.  Cas.  271,  holding  that  section  66  of  act*  of  1799  and 
section  4  of  1831  are  still  in  force  in  1861. 

A  merchant  may  testify  aa  to  the  value  of  goods. 

Approved  in  Camp  v.  Ristine,  101  Tenn.  535,  47  S.  W.  1098,  admitting 
opinions  of  physicians  as  experts  to  prove  value  of  physician's  services. 

4  How.  262-286,  11  L.  Ed.  967,  MXTSSON  V.  LAKE. 

Protest,  stating  only  that  payment  was  demanded,  is  not  admiaaible  to 
prove  presentment  of  bilL 

Approved  in  Knickerbocker  Life  Ins.  Co.  v.  Pendleton,  115  U.  S.  346, 

29  L.  Ed.  435,  6  Sup.  Ct.  77,  admitting  usage  and  the  course  of  business 

to  raise  a  prima  facie  presumption  of  fact  in  aid  of  collateral  testimony; 

Nave  V.  Richardson,  36  Mo.  134,  excluding  protest,  not  stating  from  whom 

.  pajrment  was  demanded. 

Protest  of  negotiable  instruments.    Note,  48  Am.  Dec.  221. 

Necessity  for  actual  presentation  to  effect  dishonor  of  commercial 
paper.    Note,  IS  L.  B.  A.  (N.  S.)  804. 
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Notary  Is  an  officer  of  tome  known  goTemment. 

Cited  in  Donegan  v.  Wood,  49  Ala.  248,  250,  20  Am.  Rep.  277,  279,  re- 
fusing to  recognize  official  acts  of  a  notary  public  in  1862,  acting  under 
the  authority  of  the  Confederate  States. 

"  Law  of  place  wliere,  by  the  agreement  of  the  parties,  the  contract  was  to 
be  performed,  governs. 

Approved  in  Sullivan  v.  Gh^rman  Nat.  Bank,  18  Colo.  App.  103,  70  Pab. 
164,  one  indorsing  and  assigning  in  another  State  a  certificate  of  deposit 
in  payment  of  gambling  debt  cannot  defend  action  on  indorsement  as  against 
bona  fide  purchaser ;  Guernsey  v.  Imperial  Bank,  188  Fed.  303, 305, 40  L.  B.  A. 
(K.  S.)  377,  ilO  C.  C.  A.  278,  holding  form  and  sufficiency  of  notice  of 
dishonor,  where  note  was. indorsed  in  one  jurisdiction  and  payable  in  an- 
other, governed  by  law  of  place  where  payable';  Mackintosh  v.  GKbbs,  79 
N.  J.  L.  43,  74  Atl.  709,  holding  note  executed  and  delivered  in  California 
and  secured  by  mortgage  on  land  in  that  State,  and  transferred  by  indorse- 
ment in  New  Jersey  after  passage  of  negotiable  instrument  law,  was 
governed  by  that  law  as  to  effect  of  indorsement;  Davis  v.  Leslie,  Abb. 
Adm.  130,  Fed.  Cas.  3639,  holding  that  maritime  contract  entered  into  in 
the  British  dominions,  with  a  view  to  execution  therein,  is  subject  to 
English  statutes;  Phipps  v.  Harding,  70  Fed.  471,  474,  34  U.  S.  App.  148, 
30  L.  B.  A.  515,  517,  holding  note  made  in  one  State  is  subject  to  statute 
of  State  where  delivered  and  made  payable;  Duerson  v.  Alsop,  27  Gratt. 
241,  holding  rights  of  parties  were  governed  by  the  ordinance  in  opera- 
tion when  the  note  was  made  and  indorsed. 

V 

Law  governing  indorsements  and  other  contracts.  Note,  27  Am.  Dec. 
142. 

,  What  law  governs  with  respect  to  demand,  protest  and  notice  of  di^ 
honor  of  a  foreign  bill  of  exchange.  Note,  121  Am.' St.  Bep.  872, 
876. 

Law  governing  liability  of  drawer  or  indorser  of  bill  or  note  as  de- 
pendent upon  presentment,  protest  or  notice.  Note,  12  Ann.  Oas. 
455,  456. 

Miscellaneous.  Cited  in  Saltmarsh  v.  Tuthill,  13  Ala.  401,  to  point  that 
interpretation  of  written  notice  is  referable  to  the  judge.  ' 

4  How.  286-289,  U  !>«  Ed.  977,  UNITED  STATES  ▼.  McLEMOBE. 

United  States  cannot  be  sued  by  a  bill  in  equity  to  enjoin  a  Judgment  by 
reason  of  its  having  been  paid. 

Approved  in  Buckley  v.  United  States,  196  Fed.  431,  applying  rule  where 
execution  sought  to  be  restrained  on  ground  that  judgment  was  recovered 
through  misunderstanding  between  parties ;  Kirk  v.  United  States,  131  Fed. 
339,  bill  is  not  maintainable  against  United  States  and  marshal  jointly  to 
restrain  seizure  of  complainant 's  property>  on  judgment  in  favor  of  United 
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States  on  forfeited  recognizance ;.  Board  of  Education  y.  Volk,  72  Ohio  St. 
486,  74  N.  E.  650,  Rev.  Stats.,  §  2676,  creating  liability  against  ''owner" 
or  ''possessor''  of  premises  whereon  wrongful  excavation  is  made,  does 
not  apply  to  boards  of  education;  Hill  v.  United  States,  9  How.  389,  18 
L.  Ed.  186,  holding  judgment  of  United  States  against  makers  could  not 
be  enjoined;  Reeside  v.  Walker,  11  How.  290,  13  L.  £d.  700,  refusing  to 
sanction  a  judgment  under  a  plea  of  setoff  against  the  United  States; 
as  also  in  United  States  v.  Eckford,  6  Wall.  488,  18  L.  Ed.  921,  and  United 
States  V.  Lee,  106  U.  S.  207,  27  L.  Ed.  177,  1  Sup.  Ct.  260,  holding  doc- 
trine has  no  application  to  officers  of  United  States,  l)plding  property  for 
public  uses  (see  dissenting  opinion,  p.  227,  27  L.  Ed.  184,  1  Sup.  Ct.  266) ; 
Belknap  v.  Schild,  161  U.  S.  17,  40  L.  Ed.  601,  16  Sup.  Ct.  445,  holding 
patentee  is  not  entitled  to  injunction  against  officers  using  patent  made 
and  used  by  the  United  States;  United  States  v.  Verdier,  164  U.  S.  219, 
41  L.  Ed.  409,  17  Sup.  Ct.  44,  holding 'that  in  actions  in  the  Court  of 
Claims,  interest  prior  to  the  judgment  cannot  be  allowed  against  the 
United  States;  Adams  v.  Bradley,  6  Sawy.  220,  221,  Fed.  Cas.  48,  holding 
that  the  appearance  of  the  attorney  general,  without  express  authority 
of  law,  does  not. give  jurisdiction  over  the  State  as  a  defendant;  Bush  v. 
United  States,  8  Sawy.  325,  326,  13  Fed.  627,  628,  holding,  upon  a  bill  of 
review  to  correct  a  decree  in  favor  of  the  United  States,  the  subpoena 
may  be  served  on  the  district  attorney;  Marine  v.  Lyon,  62  Fed.  154,  8 
U.  S.  App.  573,  Carlisle  v.  Cooper,  64  Fed.  474,  26  U.  S.  App.  240,  and 
United  States  v.  Stevens,  8  Utah,  4,  28  Pac.  870,  holding  th|it  costs  are  not 
recoverable  against  the  United  States  as  a  matter  of  right;  Chance  v. 
Temple,  1  Iowa,  201,  holding  that  mandamus  does  not  lie  to  perfect  a 
right  against  the  State;  Briggs  v.  Light-Boats,  11  Allen,  176,  holding  lien 
could  not  be  enforced  against  vessel  after  it  came  into  possession  of  the 
United  States;  American  Dock  Co.  v.  Trustees  of  Public  Schools,  ^32 
N.  J.  Eq.  434,  439,  holding  trustees,  as  agents  of  the  State,  could  not 
be  enjoined  from  enforcing  the  mortgage. 

Injunction   against   judgment  for  matters  x  subsequent   to   rendition. 

Note,  80  L.  R.  A.  565. 
Liability  of  State  or  Federal  government  for  costs.    Note,  8  Ann. 

Gas.  398. 

Circuit  Court  may,  on  motion,  Inanlre  into  the  fact  of  payment  of  a  Judg- 
ment In  favor  of  the  United  States,  and,  if  found,  may  anasli  the  execntlon, 
and  enter  satisfaction  on  the  Judgment. 

Approved  in  King  v.  Davis,  137  Fed.  233,  where  petitioner  applying  to 
vacate  judgment  in  ejectment,  not  party  to  action,  is  in  possession,  she  is 
entitled  to  order  directing  marshal,  in  executing  writ  of  possession,  to 
leave  her  possession  undisturbed;  The  Elmira,  16  Fed.  135,  holding  order 
denying  motion  to  quash  execution  is  not  a  final  order  and  no  appeal  lies; 
Gorsuch  V.  Thomas,  57  Md.  339,  holding  party  entitled  to  have  additional 
credits  entered  on  judgment  has  his  remedy  by  motion  in  court  where  the 
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judgment  was  recovered;  Bofiioger  v.  Tuyes,  120  U.  6.  204,  30  L.  Ed.  051, 
7  Sup.  Ct^  533,  ai^uendo. 

Relief  in  equity  other  than  appellate  proceedings,  against  judgments, 
decrees  and  other  judicial  determinations.  Note,  54  Am.  St.  Rep. 
250. 

Staying  of  executions  otherwise  than  by  statutory  proceedings.  Note, 
127  Am.  St.  Rep.  710. 

Money  is  flrst  applied  to  the  payment  of  interest,  then  to  diminish  the  i 

pzincipaL  ^ 

Cited  in  Hart  v.  Dorman,  2  Fla.  447,  50  Am.  Dec.  287,  and  Smith  v.< 
Coopers,  9  Iowa,  387,  all  respecting  similar  facts ;  Jacobs  v.  Ballenger,  130 
Ind.  232,  1&  L.  R.  A.  171,  29  N.  E.  783,  holding  if  payment  is  not  applied 
by  debtor  or  creditor,  the  law  applies  it  first  to  satisfy  the  interest  for 
computing  interest,  collect^6g  authorities. 

4  How.  289-298,  11  L.  Ed.  979,  ZELLER'S  TiF.8flF.Fi  y.  EOEEBT. 

Appellate  court,  on  Imit  of  error,  has  no  concern  with  qaeetions  of  fact. 
Approved  in  Gilmore  v.  McBride,  156  Fed.  466,  84  C.  C.  A.  274,  holding 
verdict  on  conflicting  evidence  conclusive  on  writ  of  error;  Counter  v. 
Thompson  Lumber  Co.,  142  Fed.  708,  it  is  not  province  of  court  to  in- 
struct as  to  which  one  of  two  classes  of  testimony  on  issue  of  fact  is  en- 
titled to  greater  weight;  J.  W.  Bishop  Co.  v.  Shelhorse,  141  Fed.  648, 
applying  rule'  in  action  for  damages  against  master  for  wrongful  death ; 
King  V.  Smith,  110  Fed.  96,  holding  question  as  to  whether  there  was  any 
evidence  tending  to  prove  facts  found  is  one  of  law;  York  etc.  R.  R.  Co.  \ 

V.  Myers,  18  How.  252,  15  L.  Ed.  383,  to  present  a  question  to  this  court, 
the  subordinate  tribunal  must  ascertain  the  facts  upon  wliich  the  opinion 
excepted  to  is  foundeli.  Aetna  Life  Ins.  Co.  v.  Ward,  140  U.  S.  91,  35 
L.  Ed.  877,  11  Sup.  Ct.  725,  anfl  New  York  &  C.  fe.  R.  Co.  v.  Estill,  147 
U.  S.  617,  37  L.  Ed.  305,  13  Sup.  Ct.  454,  declaring  Supreme  Court  has  no 
concern  with  questions  of  facts  or  with  weight  to  be  given  to  evidence 
properly  admitted;  Graham  v., Earl,  82  Fed.  739,  92  Fed.  168,  48  U.  S. 
App.  709,  if  court  correctly  instructs  jury  on  the  applicable  questions  of 
law,  the  verdict  on  mixed  questions  of  law  and  fact  is  conclusive  on 
appeal;  State  v.  Jennings,  10  Ark.  452,  holding  where  a  case  is  submitted 
to  a  jury,  appellate  court  cannot  review  the^  evidence,  unless  a  motion  for 
a  new  trial  is  overruled ;  dissenting  opinion  in  Summerall  v.  Thorns,  3  Fla. 
314,  317,  arguendo. 

When  one  enters  in  priyitsr  with  owner,  atatnte  does  not  begin  to  nm  until 
there  is  dear,  positive  and  open  disaTowal  of  his  title  brought  home  to  his 
knowledge. 

Approved  in  Goodman  v.  Malcom,  5  Kan.  App.  297,  48  Pac.  443,  and 
Aeton  ▼.  Culbertson,  38  Okl.  285,  132  Pac.  814,  both  following  rule;  New 
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Orleans  v.  Warner,  176  U.  S.  130,  44  L.  Ed.  103,  20  Sup.  Ct.  49,  holding: 
New  Orleans  having  assumed  voluntarily  the  ohligations  of  trustee  as  to 
drainage  fund  cannot  plead  prescription  contained  in  Code,  art.  3547,  against 
an  application  which  it  had  undertaken  and  failed  to  perform;  Pooler  v. 
Hyne,  213  Fed.  159,  129  C.  C.  A.  506,  holding  repudiation  by  life  tenant 
of  his  tenancy  and  claim  to  fee  did  not  make  possession  adverse  to  remain- 
derman until  notice  given;  Eddy  v.  San  Francisco,  148  Fed.  280,  under 
Cal.  St.  1875-76,  p.  433,  c.  326,  relating  to  Dupont  street  widening  bonds, 
suit  bv  bondholder  to  enforce  levy  of  tax  to  pay  bonds  is  barred  where 
suit  not  brought  until  lapse  of  twenty  years  from  issuance  and  eight  years 
after  maturity  of  bonds;  Rich  v.  Victoria  etc.  Min.  Co.,  147  Fed.  387, 
where,  in  ejectment,  defendant,  who  was  tenant  in  common  with  plain- 
tiff, claimed  title  by  adverse  possession,  instruction  that  defendant's  pos- 
session was  sufficient  if  neighbors  appreciated  his  claim  to  exclusive  right, 
is  erroneous ;  Hooper  v.  Stuart,  23  App.  D.  C.  443,  holding  widow  entering 
upon  and  claiming  ownership  of  land  in  possession  of  husband  at  his 
death,  but  to  which  he  had  no  title  by  record  or  adverse  possession,  and 
holding  same  for  thirty  years,  did  not  enter  in  aid  of  right  of  dower  in 
subordination  to  rights  of  heirs  of  husband;  Clark  v.  Beard,  59  W.  Va. 
674,  53  S.  E.  599,  and  Morris  v.  Wheat,  11  App.  D.  C.  218,  both  holding 
notice  of  adverse  claim  by  tenant  in  common  necessary  to  oust  cotenants; 
Hogan  V.  Kurtz,  1  McAr.  (D.  C.)  137,  holding  knowledge  of  heirs  of  exclu- 
sive character  of  possession  of  widow  holding  husband's  land  presumed 
after  forty  years;  Fountain  v.  Lewiston  Nat.  Bank,  11  Idaho,  469,  83  Pac. 
509,  where  A  owing  bank  on  mortgage  gave  it  deed  and  took  option  to 
purchase  for  amount  of  debt,  and  later  released  option  and  bank  took  pos- 
session, possession  was  hostile  to  A  and  heirs ;  Dotson  v.  Atchison  etc.  Ry. 
Co.,  81  Kan.  819,  106  Pac.  1046,  holding  possession  by  grantor  after  con- 
veyance presumed  not  adverse  to  grantee;  Green  v.  Horn,  207  N.  Y.  495, 
101  N.  E.  432,  holding  possession  of  grantees  of  life  tenant  did  not  become 
hostile  t^jremaindermen  after  death  of  life  tenant  until  some  positive  act 
of  disclaimer  was  brought  to  their  notice;  Purcell  v.  Barnett,  30  Okl.  610, 
121  Pac.  233,  and  First  Nat.  Bank  v.  Dispeau,  32  R.  I.  399,  79  Atl.  946, 
both  holding  mortgagor  after  foreclosure  presumed  to  hold  subject  to  title 
of  purchaser;  Hyman  v.  Grant,  50  Tex.  Civ.  42,  114  S.  W.  856,  holding  in 
quiet  title  suit  possession  of  defendant  was  obtained  under  lease  and  was 
not  adverse;  Duggins  v.  Woodson,  117  Va.  304,  84  S.  E.  653,  holding  life 
tenant,  as  tenant  by  curtesy,  could  not  hold  adversely  to  remaindermen, 
and  those  succeeding  could  not  tack  their  adverse  holding  to  his  holding; 
Taylor  v.  Benham,  5  How.  276,  12  L.  Ed.  151,  holding  the  statute  did  not 
begin  to  run  until  a  demand  was  made  upon  the  executor  for  his  money; 
Root  V.  Woolworth,  150  U.  S.  415,  37  L.  Ed.  1127,  14  Sup.  Ct.  140,  untU 
party  gave  notice  that  his  holding  was  adverse,  defendant  could  treat  it 
as  subordinate  to  his  title;  California  &  Oregon  Land  Co.  v.  Mung,  12 
Sawy.  243,  29  Fed.  838,  holding  that  a  tenant  cannot  deny  his  landlord's 
title;  McClaskey  v.  Barr,  42  Fed.  615,  617,  holding  it  did  not  follow  from 
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the  faets  ihat  the  defendants  had  title  by  adverse  possession;  Mitchell  v. 
Murphy, -43  Fed.  427,  as  husband's  possession  was  subordinate,  wife  eould 
not  avail  herself  of  the  statute  unless  she  had  renounced  the  privity;  Mc- 
Claskey  v.  Barx,  47  Fed.  161,  Culver  v.  Rhodes,  87  N.  Y.  354,  Stonestreet 
V.  Doyle,  76  Va.  379,  and  Boggess  v.  Meredith,  16  W.  Va.  24,  all  holding 
statute  would  not  run  against  cotenant  unless  he  had  notice  of  the  adverse 
claim;  Graydon  v.  Hurd,  56  Fed.  727,  6  U.  S.  App,  610,  holding  possession 
of  grantee  of  mortgagee,  after  foreclosure,  is  that  of  tenant  by  sufferance, 
and  does  not  become  adverse  until  disavowed;  Kennedy  v.  Townsley,  16 
Ala.  247,  and  Alexander  v.  Polk,  39  Miss.  755,  both  holding  possession  of 
party  setting  up  statute  must- have  been  notorious  and  adverse;  Dothard 
V.  Denson,  72  Ala.  546,  Catlin  v.  Decker,  38  Conn.  266,  Rigg  v.  Cook,  4 
GiHn.  351,  46  Am.  Dec.  478«  OTfalloran  v.  Fitzgerald,  71  111.  58,  Holman 
V.  Bonner,  63  Miss.  134,  and  Udell  v.  Peak,  70  Tex.  551,  7  S.  W.  788,  all 
holding  possession  of  one  entering  as  tenant  does  not  become  adverse  until 
disavowal  and  notice  of  it  to  the  owner;  Boyle  v.  Wallace,  81  Ala.  356,  8 
South.  195,  holding  possession  of  mortgagor  is  not  adverse  to  mortgagee 
buying  from  purchaser  at  sale ;  Ringo  v.  Woodruff,  43  Ark.  491,  Whitting- 
ton  V.  Flint,  43  Ark.  521,  51  Am.  Rep.  583,  Medley  v.  Elliott,  62  111.  635, 
Holmes  v.  Turner's  Falls  Lumber  Co.,  150  Mass.  549,  6  L.  B.  A.  289,  23 
N.  E.  311,  Tripe  v.  Marcy,  39  N.  H.  445,  and  Doyle  v.  Mellen,  15  R.  I.  526, 
8  Atl.  710,  all  holding  possession  of  mortgagor  is  not  adverse  unless  there 
is  an  open  denial  of  mortgagee's  title,  such  as  to  give  him  notice;  Cun- 
ningham V.  Hawkins,  24  Cal.  411,  85  Am.  Dec.  77,  holding  possession  wad 
not  adverse, .  since  party  held  in  subordination  to  mortgagor ;  Brooks  v. 
Hyde,  37  Cal.  374,  and  Creigh  v.  Henson,  10  Qratt.  233,  where  grantor 
remains  in  possession,  he  is  tenant  at  will  of  the  grantee;  Warren  v. 
Adams,  19  Colo.  525,  36  Pao.  608,  holding  statute  does  not  begin  to  run 
against  a  resulting  trust  until  it  is  repudiated  and  cestui  que  trust  has 
notice;  dissenting  opinion  in  Summerall  v.  Thoms,  3  Fla.  317,  majority 
holding  where  member  of  family  has  possession  of  slave  under  claim  of 
right  known  to  the  others,  it  is  adverse ;  Scott  v.  Haddock,  11  Ga.  265,  and 
Pace  V.  Payne,  73  Ga.  677,  holding  statute  does  not  begin  to  run  until  the 
acts  of  trustee  are  such  as  to  preclude  all  doubt  as  to  the  character  of 
the  holding  of  the  property  or  want  of  knowledge  of  the  cestui  que  trusts ; 
dissenting  opinion  in  Rawson  v.  Fox,  65  111.  211,  majority  declaring  that 
mortgagee  can,  under  the  statute  of  limitations,  gain  title  by  obtaining 
deed  under  a  void  proceeding,  without  notice  for  foreclosure,  and  the  pay- 
ment of  taxes;  Stout  v.  Merrill,  35  Iowa,  53,  holding  tenant  could  not 
acquire  interest  of  minor,  having  right  to  redeem,  and  set  it  up  against  his 
lessor;  Livermore  v.  City  of  Maquoketa,  35  Iowa,  361,  holding  that  con- 
tinuance in  possession  of  land  dedicated  to  public  will  not  give  title  by  pre- 
scription; Dewey  v.  McLain,  7  Kan.  132,  12  Am.  Rep.  420,  holding  that 
where  life  estate  is  seized,  the  statute  does  not  affect  the  reversioner; 
Goodman  v.  Malcom,  5  Kan.  App,  297,  48  Pac.  443,  where  tenant  repudi« 
in— «8 


4  How.  28d-298  NOTES  ON  U.  S.  REPORTS.  1074 

ates  landlord's  title,  latter  is  entitled  to  an  action  to  reeover;  Miller  v. 
Lang,  99  Mass.  14,  holding. that  a  tenant  in  possession  cannot  hold  over, 
under  a  claim  of  title  in  his  wife;  Grafton  v.  Gb'afton,  8  Smedes  &  M.  90, 
holding  what  will  constitute  adverse  possession  depends  upon  the  cirenm- 
stances  of  the  case;  Hamilton  v.  Boggess,  63  Mo.  249,  holding  change  from 
friendly  to  adverse  possession  must  be  brought  to  the  knowledge  of  the 
•owner;  New  Market  v.  Smart,  45  N.  H.  163,  holding  possession  is  deemed 
adverse  from  time  when  disavowal  of  cestui  que  trust  is  brought  to  the 
knowledge  of  the  trustee ;  Roseboom  v.  Van  Vechten,  5  Denio,  426;  holding 
person  in  adverse  possession  has  sufficient  estate  to*  authorize  a  fine ;  Stock- 
well  V.  Phelps,  34  N.  Y.  366,  90  Am.  Dec.  71fi,  holding  party  in  adverse  pos- 
session may  pass  legal  title  to  crops  raised  on  land;  Sherman  v.  Kane,  86 
N.  T.  67,  69,  holding  that  grantor  with  warranty  may,  subsequent  to  deliv- 
ery of  grant,  originate  an  adverse  possession;  Bannon  v.  Brandon,  34 
Pa.  St.  267,  75  Am.  Dec.  669,  holding  second  husband  of  widow  of  life 
tenant  holds  in  subordination  to  owner;  Cadwalader  ▼.  App.  81  Pa.  St. 
211,  Creekmur  v.  Creekmur,  76  Va.  436,  and  Hulvey  v.  Hulvey,  92  Va. 
186,  23  S.  £.  234,  all  holding  statute  does  not  run  until  privity  is  severed 
by  some  unequivocal  act;  Clarke  v.  McClure,  10  Gratt.  311,  313,  holding 
Tendee  entering  under  an  executory  contract  of  sale  holds  in  subordina- 
tion to  owner;  Neilson  v.  Qrignon,  85  Wis.  663,  65  N.  W.  891,  holding 
possession  of  wife  of  mortgagor  was  not  adverse;  Hunter  v.  Marlboro,  2 
Wood.  &  M.  199,  Fed.  Cas.  6908,  Wood  v.  Commissioners  of  Bridges,  122 
Mass.  400,  dissenting  opinion  in  Dubois  v.  Campau,  28  Mich.  318,  and  Trus- 
tees of  Wadsworthville  Poor  School  v.  Jennings,  40  S.  C.  178,  42  Am.  St. 
Rep.  863,  18  S.  E.  260,  all  arguendo. 

Distinguished  in  Vetterlein  v.  Barnes,  6  Fed.  703,  holding  claim  barred, 
^here  plaintiff  had  full  knowledge  of  the  adverse  claim;  Elder  v.  McClas- 
key,  70  Fed.  544,  545>  37  U.  S.  App.  1,  holding  possession  of  a  tenant  in 
•common  may  become  adverse  to  cotenants,  without  giving  them  actual 
notice  of  ouster;  De  Lancey  v.  Ganong,  9  N.  Y.  23,  holding  tenant  does 
not  forfeit  his  estate  by  refusing  to  pay  rent,  and  claiming  fee  as  his  own. 

Duration  of  estoppel  of  tenant  to  deny  landlord's  title.  Note,  13  Am. 
Dec.  71. 

Estoppel  of  a  tenant  to  deny  his  landlord's  title.  Note,  89  Am.  St. 
Eep.  92. 

ITecessity  to  running  of  statute  of  limitations  between  them  that  ten- 
ant in  common  have  notice  of  adverse  claim  by  cotenant.  Note, 
Ann.  Gas.  1918D,  1813,  1314. 

Application  of  statute  of  limitations  as  between  trustee  and  benefi- 
ciary of  express  trust.    Note,  8  Ann.  Gas.  201. 

Tenant's  right  to  acquire  title  not  inconsistent  with  landlord's  when 
tenancy  commenced.    Note,  58  L.  R.  A.  944,  945,  949. 

Adverse  possession  by  mortgagor  or  grantee  against  mortgagee.  Note. 
1  L.  B.  A.  (N.  S.)  1037. 
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NeeMsity  for  eolar  of  title,  not  expressly  made  a  condition  by  stat- 
ute, in  adverse  possession.    Note,  15  L.  B.  A.  (N.  S.)  1193. 

Exceptions  must  be  taken  at  the  trial. 
Cited  in  dissenting  opinion  in  Bram  v.  United  States,  168  U.  S.  571,  42 
L*  Ed.  583,  18  Sup.  Ct.  198,  declaring  that  there  was  no  proper  objection 
and  exception  to  the  admission  of  the  testimony;  State  v.  Jennings,  10 
Ark.  449,  holding  statement  in  bill  of  exceptions  that  plaintiff  aban- 
^doned  part  of  the  counts  of  his  declaration  furnishes  no  evidence  of  such^ 
fact. 

Bill  of  exceptions  shomld  contain  only  so  much  of  the  evidence  as  is  neces- 
sary to  present  the  legal  questions  raised  and  noted. 

Approved  in  Columbus  Const.  Co.  v.  Crane  Co.,  101  Fed.  56,  58,  holding 
under  rule  1,0  of  Circuit  Court  of  Appeals,  Seventh  Circuit,  different 
grounds  of  objection  to  charge  need  not  be  enumerated  in  bill  of  excep- 
tion ;  Phillips  V.  Preston,  5  How.  289,  12  L.  Ed.  157,  and  Arthurs  v.  Hart, 
17  How.  14,  15  L.  Ed.  33,  holding  statute  of  Louisiana  requiring  courts  to 
have  testimony  taken  down  in  all  cases,  where  an  appeal  lies  to  Supreme 
Court,  does  not  include  cases  carried  up  by  writ  of  error;  United  States 
V.  Morgan,  11  How.  158, 13  L.  Ed.  645,  if  court  can  ascertain  the  ^lilbstance 
of  the  facts,  and  the  questions  on  which  the  judge  instructed  the  jury 
from  the  bill  of  exceptions,  it  will  decide  the  case;  Johnstone  v.  Jones,  1 
Black,  220,  17  L.  Ed.  120,  Phoenix  Life  Ins.  Co.  v.  Raddin,  120  U.  S.  194, 
30  L.  Ed.  648,  7  Sup.  Ct.  505,  Prichard  v.  Budd,  76  Fed.  716,  42  U.  S.  App. 
186,  and  Eaton  v.  Oregon  R.  &  N.  Co.,  22  Or.  500,  30  Pac.  312,  reaffirming 
the  rule;  Grand  Trunk  Ry.  Go.  v.  Ives,  144  U.  S.  414,  36  L.  Ed.  488,  12 
Sup.  Ct.  682,  holding  that  as  the  record  fails  to  show  an  exception  taken 
at  trial  based  upon  the  lack  of  evidence,  in  this  particular,  the  objection 
is  not  before  the  court;  Phoenix  Assur.  Co.  v.  Lucker,  77  Fed.  248,  42 
U.  S.  App.  Ill,  holding  the  exception  was  too  general ;  Pons  v.  Hart,  5  Fla. 
461,  holding  that  court  is  confined  to  questions  presented  by  the  bill  of 
exceptions;  Robinson  v.  L'Engle,  13  Fla.  499,  holding  that  memorandum 
made  by  clerk  of  the  court  is  not  a  part  of  the  record;  Locke  v.  United 
States,  2  Cliff.  577,  Fed.  Cas.  8442,  arguendo. 

Miscellaneous.  Miscited  in  Allen  v.  Blunt,  2  Wood.  &  M.  143,  Fed.  Cas. 
217. 

4  How.  298-317,  11  L.  Ed.  >83,  KNOX  ▼.  SMITH. 

Equity  bas  not  Jurisdiction  of  a  bill  by  a  Judgment  creditor,  wbo  bad  levied 
upon  property  of  debtor,  against  datmant,  nnder  a  deed  of  trust,  wbo,  tbe  bill 
jtlleged,  bad  tbe  property  taken  from  marshal  by  sheriff  under  ord^r  of  State 
-court.    Tbe  remedy  at  law  is  adequate. 

Cited  in  Lewis  v.  Cocks,  23  Wall.  470,  23  L.  Ed.  71,  dismissing  bill  to 
recover  possession  of  land,  where  ejectment  would  be  an  adequate  rem- 
edy,  The  Celestine,  1  Bisa.  9,  Fed.  Cas.  2541,  holding  State  court  has  ex- 
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elusive  control,  where  vessel  has  been  seized  nndar 'State  laws;  Knevals  v. 
Florida  C.  &  P.  B.  Co.,  66  Fed.  228,  23  U.  S.  AppM9,  holding  equity  could 
not  maintain  jurisdiction  on  ground  of  trust,  not  related  to  the  subject  of 

the  suit. 

Complainant  cannot  have  relief  on  a  case  not  made  by  his  bill,  bat  by  tli» 

answer. 

Approved  in  Moxie  Nerve  Food  Co.  v.  Modox  Co.,  152  Fed.  498,  holding 
complainant  seeking  in  equity  to  protect  rights  to  proprietary  medicine  must 
allege  and  prove  medicine  is  what  it  is  represented  to  public  to  be;  United 
States  y.  Martindale,  146  Fed.  293,  under  indictment  against  national  bank 
officer  for  misapplication  of  funds  by  drawing  checks  on  bank  when  he 
had  no  deposit,  government  cannot  impeach  apparent  credit  on  books  by 
showing  deposit  previously  entered  was  false;  Moran  v.  Palmer,  13  Mich. 
372,  holding  no  relief  could  be  granted,  as  the  case  shown  by  the  evidence 
differed  from  that  stated  in  the  bill. 

4  How.  317-327,  11  L.  Ed.  d92,  OOOKENDOBFEB  ▼.  PBE9TOK. 

Notary,  is  a  competent  witness  to  prove  presentment,  etc.,  thongb  Uable 
oto  the  plaintiff  for  negligence. 

Cited  in  Mish  v.  Main,  81  Md.  43,  31  Atl.  800,  admitting  evidence  of 
notary  that  he  had  protested  for  nonpayment,  paper  of  the  corporation^ 

Usage  in  District  of  Columbia  not  to  demand  payment  of  notes  until  the 
day  after  the  third  day  of  grace,  applies  to  notes  discounted  by  the  banJcs,  and 
not  to  those  left  for  collection. 

Cited  in  Hill  v.  Norvell,  3  McLean,  585,  Fed.  Cas.  6497,  holding  that 
usage  applies  only  to  notes  negotiated  by  the  bank,  those  left  for  collec- 
tion are  due  on  the  third  day  of  grace. 

Usage,  when  sanctioned  by  Judicial  decisions,  becomes  the  law  of  the  place. 

Approved  in  Cudahy  Packing  Co.  v.  State  Nat.  Bank,  134  Fed-  646,  67 
C.  C.  A.  662,  provision  for  payment  of  attorney's  fees  in  case  note  not 
paid  at  maturity  does  not  destroy  negotiability;  Adams  v.  Otterback,  16 
How.  544,  545, 14  L.  Ed.  808,  809,  holding  the  evidence  insufficient  to  estab- 
lish usage;  Johnson  v.  Concoird  Railroad  Corp.,  46  N.  H.  222,  88  Am.  Dec. 
205,  holding  that  parties  are  deemed  to  contract  with  reference  to  known 
existing  usages. 

Distinguished  in  Gloucester  Ins.  Co.  v.  Younger,  2  Curt.  338,  Fed.  Cas. 
5487,  holding  that  decisions  of  State  court  are  not  evidence  of  a  local 
usage,  which  controls  the  law-merchant. 

Banking  customs.    Note,  21  L.  B^  A.  440. 

Usage  may  modify  the  law-merchant. 

Approved  in  Taylor  v.  Carpenter,  2  Wood.  &  M.  8,  Fed.  Cas.  13,785,  hold- 
tng  evidence  of  usage  abroad  is  no  bar  to  a  recovery  here;  United  States 
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▼.  The  ReindeeXi  27  Fed.  Cas.  761|  holding  usage  does  not  protect  one 
breaking  a  law. 

i  How.  927-335,  11  L.  Ed.  996,  RANKIN  ▼.  HOTT. 

It  is  presumed  that  appraisers  and  collector  acted  in  conformity  with  their 
duty,  and  that  If  collector  levied  duty  in  conformity  with  appraisers'  act,  latter 
was  at  his  request. 

Approved  in  Pine  Tree  Lumber  Co.  v.  Fargo,  12  N.  D.  376,  96  N.  W. 
363,  in  action  against  city  because  it  had  diverted  moneys  realized  by 
assessments  for  special  fund,  plaintiff  shows  prima  facie  case  by  proof  of 
creation  of  fund  and  credit  of  money  to  pay  warrants  and  that  warrants 
were  presented  but  not  paid;  Board  of  Education  v.  Boyer,  6  Okl.  233,  47 
Pac.  1092,  where  petition  signed  by  electors  is  presented  to  city  board  of 
education  to  have  adjacent  territory  attached  for  school  purposes  and 
board  so  orders,  presumption  is  that  board  acted  regularly ;  Nofire  v.  United 
States,  164  U.  S.  660,  41  L.  Ed.  590,  17  Sup.  Ct.  213,  holding  that  a  mar- 
riage license  carries  with  it  the  presumption  that  statutory  prerequisites 
have  been  complied  with;  National  Accident  Soc.  v.  Spiro,  94  Fed.  751,  pre- 
suming in  favor  of  a  certificate  by  a  deputy  that  the  clerk  was  absent.  Cited 
in  In  re  Sternback,  44  Fed.  419,  without  special  application. 

a 

Appraisal  made  in  proper  case  must  he  followed  by  collector,  and  verdict 
of  Jury  differing  ftom  it  in  amount  cannot  impair  tbe  propriety  of  his  follow- 
ing it. 

Approved  in  Greely  v.  Thompson,  10  How.  240,  13  L.  Ed.  404,  holding 
collector  could  not  remove  appraiser  without  some  grave  public  ground, 
beyond  a  mere  difference  of  opinion;  Bartlett  v.  Kane,  16  How.  273,  14 
L.  Ed.  935,  holding  where  importer  withdrew  his  appeal,  he  could  not  after- 
ward complain  of  an  overestimate;  Belcher  V.  Linn,  24  How.  522,  525, 
16  L.  Ed.  757,  758,  holding  that,  in  the  absence  of  fraud,  the  decision  of 
the  appraisers  was  final;  Eamshaw  v.  United  States,  146  U.  S.  66,  36 
L.  Ed.  889,  13  Sup.  Ct.  15,  and  United  States  v.  McDowell,  21  Fed.  564, 
both  declaring  that  a  reappraisement  of  imported  goods,  when  properly 
conducted,  is  binding;  Passavant  v.  United  States,  148  U.  S.  219,  37  L.  Ed. 
428,  13  Sup.  Ct.  575,  holding  Circuit  Court  has  no  jurisdiction  to  review 
decision  of  appraisers,  acting  in  pursuance  of  law;  Thomson  v.  Maxwell, 
2  Blatchf .  389,  Fed.  Cas.  13,983,  holding  that  collector  should  assess  duties 
upon  appraised  value,  notwithstanding  there  is  a  sworn  invoice;  Oelber- 
mann  v.  MeVritt,  22  Blatchf.  43,  19  Fed.  409,  holding  appraiser  cannot 
testify  and  contradict  his  report;  Durand  v.  Lawrence,  2  Blatchf.  398, 
Fed.  Cas.  4187,  holding  that  in  action  to  recover  duties,  plaintiff  could  not 
question  validity  of  appraisement;  United  States  v.  Sowers,  27  Fed.  Cas. 
1277,  holding  statute  makes  the  decision  of  collector  respecting  amount 
of  duties  conclusive,  unless  owner  appeals  within  ten  days;  Saxon ville 
Mills  V.  Russell,  1  Fed.  123,  holding  appraisement  is  conclusive,  in  absence 
of  appeal ;  United  States  v.  Long,  18  Fed.  20,  holding  decision  of  Secretary 
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of  Treasury  upon  apx)eal  is  binding  upon  the  government,  and  eannot  be 
changed  by  a  subsequent  order;  Shelton  v.  Austin,  1  Cliff.  393,  F^.  Cas. 
12,752,  arguendo. 

Distinguished  in  Kimball  v.  The  Collector,  10  Wall.  453,  454,  19  L.  £(L 
968,  holding  appraisement  less  than  the  invoice  value  is  invalid  under  act 
of  Congress;  Bailey  v.  Goodrich,  2  Cliff.  600,  Fed.  Cas.  735,  holding  that 
appraisement  of  goods  subject  to  specific  duties  is  not  conclusive. 

Miscellaneous.  Cited  in  Lewis  Pub.  Co.  v.  Wyman,  152  Fed.  800,  refer- 
ring to  principal  case  as  calling  board  of  general  a^^raisers  'legislative 
referees." ' 

i  How.  336-352,  11  L.  Ed.  1000,  HABBIS  ▼.  EOBINSON. 

Notice  to  Indoreer  may  be  given  by  any  agent  of  the  holder. 

Approved  in  National  Bank  v.  Lewis,  50  Vt.  624,  28  Am.  Sep.  516,  fol- 
lowing rule. 

Notary,  having  possession  of  note,  Is  presumed  to  be  agent  of  holder,  for 
the  purpose  of  giving  notice  of  dishonor. 

Approved  in  Schofield  v.  Palmer,  134  Fed.  755,  certificate  of  notaiy  that 
he  gave  notice  of  dishonor  to  indorser  is  not  pcima  facie  evidence  of  that 
fact ;  Palmer  v.  Whitney,  21  Ind.  64,  holding  that  notary  giving  notice  of 
protest  does  not  act  officially,  and  his  signature  without  seal  is  sufficient; 
Swayze  v.  Britton,  17  Kan.  628,  declaring  t^at  it  is  no  part  of  the  official 
duty  of  a  notary  to  give  notice  of  protest. 

Protest  as  evidence.    Note,  96  Am.  Dec.  608. 

Facts  being  found  by  a  Jury,  question  of  due  diligence  of  one  giving  notice 
of  dishonor  is  one  of  law. 

Cited  in  Watson  v.  Tarpley,  18  How.  519, 15  L.  Ed.  510,  holding  that  the 
regularity  of  the  proceedings  as  to  protest  is  a  question  of  law;  Townsend 
V.  Lorain  Bank,  2  Ohio  St.  353,  when  notice  is  written  and  undisputed^  its 
sufficiency  is  for  the  court.  ^ 

There  is  no  absolute  obligation  incumbent  on  the  notary,  giving  notice  of 
dlsbonor,  who  does  not  know  the  residence  of  the  indorser,  to  inquire  of  tlie 
holder  of  the  note. 

Cited  in  Whitridge  v.  Rider,  22  Md.  561,  holding  that  notary  neglecting 
to  apply  to  maker  of  note  for  information  as  to  whereabouts/of  indorser 
failed  in  his  duty. 

Distinguished  in  Bartlett  v.  Isbell,  31  Conn.  301,  83  Am.  Dec  149,  hold- 
ing it  is  not  an  element  of  due  diligence  that  the  owner  should  communi- 
cate his  knowledge  of  the  indorser's  residence  to  the  holder  for  collection. 

If  due  diligence  is  used  tn  sending  notice  of  dishonor  to  indorser,  it  is 
inunaterial  whether  it  is  received  or  not. 
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Approved  in  Lambert  v.  Ghiseliiiy  9  How.  558,  559,  13  L.  Ed.  267,  holdings- 
notice  18  sent  after  due  diligence,  subsequent  information  as  to  tbe  true 
residence  of  therHndorser  does  not  render  a  second  notice  necessary;  Burk 
V.  Shreve,  39  N.  J.  L.  219,  whether  due  diligence  has  been  used  depends 
upon  the  circumstances;  Herbert  v.  Servin,  41  N.  J.  L.  227,  where  notary 
inquired  at  bank  where  paper  is  payable^  and,  upon  information  received,, 
addresses  notice,  the  jury  are  justified  in  finding  that  he  has  used  due  dili- 
gence; Runyon  v.  Montfort,  Bush.  374,  holding  proof  insufBcient  to  show 
due  diligence;  Central  National  Bank  v.  Adams,  11  S.  C.  456,  32  Am.  Bep» 
498,  holding  due  diligence  had  been  exercised,  though  there  was  no  post- 
office  where  notice  was  sent;  American  Nat.  Bank  v.  Junk  Bros.  etc.  Co.,  94 
Tenn.  628,  28  L.  R.  A.  494,  30  8.  W.  754,  Holding  notice  valid  when  received 
by  assignee  of  insolvent  corporation. 

Miscellaneous.    Miscited  in  Briggs  v.  Spencer,  3  Rob.  (La.)  268. 

4  How.  353-S79,  11  L.  Ed.  1008,  FOXOBOFT  ▼.  MAIJ£TT. 

Where  mortgage  referred  to  deed  to  mortgagor,  executed  on  the  same  day, 
both  deeds  may  he  construed  together. 

Approved  in  Kelly  v.  Moore,  22  App.  D.  C.  24,  holding  certificate  of 
American  consul  to  will  executed  in  foreign  country  would  be  r^arded  as 
attestation  to  render  will  valid;  Hogg  v.  Emerson,  6  How.  482,  12  L.  Ed. 
524,  holding  that  the  specification  constitutes  a  part  of  the  patent,  and 
they  must  be  construed  together;  Clark  v.  Manufacturers'  Ins.  Co.,  8  How. 
246,  12  L.  Ed.  1065,  and  Clark  v.  Manufacturers'  Ins.  Co.,  2  Wood.  &  M. 
481,  Fed.  Cas.  2829,  where  policy  referred  to  representations,  parol  evi- 
dence was  admitted  to;  prove  that  they  were  actually  made. 

Decision  of  highest  State  court  construing  a  deed  by  common-law  rules  is 
not  binding  on  United  States  court. 

Approved  in  Kuhn  v.  Fairmont  Coal  Co.,  215  U.  S.  363,  364,  54  L.  Ed. 
236,  30  Sup.  Ct.  140,  following  rule ;  Knox  v.  Alwood,  228  Fed.  756,  apply- 
ing rule  in  construing  will;  Kuhn  v.  Fairmont  Coal  Co.,  179  Fed.  196, 
197,  102  C.  C.  A.  457,  66  W.  Va.  721,  722,  holding  Federal  court  in  exer- 
cise of  independent  judgment  in  construing  deed  would  strongly  incline 
to  construction  placed  on  similar  deed  by  highest  court  of  State;  dissent- 
ing opinion  in  Bucki  &  Son  Lumber  Co.  v.  Mdelity  etc.  D.  Co.,  109  Fed. 
407,  majority  holding,  under  Fla.  Rev.  Stats.  1892,  §  1646,  relative  to  con- 
ditions in  attachment  bonds,  attorneys'  fees  are  recoverable  in  action  on 
such  bonds;  Russell  v.  Southard,  12  How.  148,  13  L.  Ed.  931,  refusing  to 
be  bound  by  State  court  decisions  in  determining  whether  instrument  was 
a  deed  or  a  mortgage;  dissenting  opinion  in  Dred  Scott  v.  Sandford,  19 
How.  603,  15  L.  Ed.  783,  majority  following  Missouri  decisions  that  a 
slave  does  not  gain  his  freedom  on  being  taken  to  a  State  where  slavery 
is  not  permitted;  Gloucester  Ins.  Co.  v.  Younger,  2  Curt.  338,  Fed.  Cas. 
6487,  and  Taloptt  v.  Pine  Grove,  1  Flipp.  124,  Fed.  Cas.  13,735,  holding 
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decisions  of  highest  State  court  do  not  govern  upon  qnestiona  of  general 
commercial  law;  dissenting  opinion  in  Mataal  Fire  Ins.  Co.  v.  Fnmiture 
Co.,  108  Mich.  184,  34  L.  R.  A.  700,  66  N.  W.  1099,  majority  holding  decree 
of  Illinois  court,  after  the  insolvency  of  a  corporation,  was  binding  upon- 
policy-holders  in  suit  brought  here  to  enforce  assessments  made  by  the 
receiver;  Hart  v.  Burnett,  15  Cal.<^03,  arguendo. 

Questions  of  State  law  as  to  which  State  court  deoisions  must  be 
followed  in  actions  originating  in,  or  removed  to^  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  414. 

Miscellaneous.  Cited  in  Jopling  y.  Chachere,  107  La.  536,  32  South.  249, 
holding  existence  of  defect  in  tax  sale  resulting  from  defect  in  assess- 
ment of  property  does  not  deprive  sale  from  being  made  basis  of  prescri]>- 
tion  of  ten  years,  where  defect  is  latent  one  which  purch^er  was  not 
called  upon  to  know;  English  v.  Helms,  4  Tex.  234,  erroneously. 

4  How.  380-404,  11  L.  Ed.  1020,  STIMP80N  ▼.  WE8T0HESTES  B.  B.  OO. 
Points  excepted  to  should  be  set  out  specifically  in  bill  of  exceptions. 

Cited  in  Pons  v.  Hart,  5  Flfr.  461,  holding  appellate  court  is  confined  to 
the  qaestions  presented  by  the  bill  of  exceptions;  Robinson  v.  L'Engle,  13 
Fla.  499,  holding  memorandum  made  by  clerk  of  the  court  is  not  a  part 
of  the  record,  and  does  not  dispense  with  the  bill  of  exceptions. 

Under  acts  of  1832  and  1836»  no  use  of  the  thing  patented  prior  to  a  sur- 
render on  account  of  a  defective  specification  can  confer  a  right  to  contlniie 
the  use,  after  the  reissue  of  the  letters  in  a  corrected  form. 

Approved  in  CoflSeld  Motor  Washer  Co.  v.  A.  D.  Howe  Co.,  172  Fed. 
670,  holding  after  reissue  of  patent  in  corrected  form,  use  or  sale  of  article 
covered  by  it  was  infringement,  though  rightful  before  reissue;  Battin  v. 
Taggert,  17  How.  84,  15  L.  Ed.  41,  holding  that  a  dedication  to  the  public 
did  not  accrue  in  the  interval  between  the  original  patent  and  reissue; 
Howe  V.  Williams,  2  Cliff.  262,  Fed.  Cas.  ^778,  Hussey  v.  Bradley,  5 
Blatchf.  149,  Fed.  Cas.  6946,  and  McWilliams  Mfg.  Co.  v.  Blundell,  11 
Fed.  421,  all  holding  it  is  no  defense  to  a  reissued  patent  that  respondent 
had  used  the  invention  with  impunity  before  the  patent  was  amended; 
Agawam  Woolen  Co.  v.  Jordan,  7  Wall.  607,  609,  19  L.  Ed.  188,  184,  hold- 
ing on  bill  for  infringement,  allegation,  in  answer,  of  sale  and  use  ''prior 
to  the  filing  of  the  application"  is  insufficient;  Jones  v.  Sewall,  3  Cliff. 
588,  Fed.  Cas.  7495,  and  Henry  v.  Soap-Stone  Stove  Co.,  11  Fed.  Cas.  1180, 
holding  neither  the  use  of  an  invention  by  the  author  for  purposes  of 
experiment,  nor  its  sale  without  his  consent  will  deprive  him  of  his  right; 
Blanchard  v.  Haynes,  3  Fed.  Cas.  628,  holding  one  building  machine 
between  expiration  of  patent  and  extension^  had  no  right  to  use  it  after 
-the  second  extension  took  effect. 
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Baiunie  by  tbe  commlMioiier  of  pftUnts  snnrandared  on  acconnt  of  def  ecttro 
9eclflcation8  can  .onlj  bo  atlockod  for  unf tlrnoflo  In  tbo  tnuuutctton. 

Approved  in  Wayne  Mfg.  Co.  ▼.  Coffield  Motor  Washer  Co.,  227  Fed. 
991,  holding  reissue  patent  not  subject  to  collateral  attack  in  infringe- 
ment snit;  Peter  T.  Coffield  &  Son  v.  Spears,  169  Fed.  646,  holding  irregu- 
larities in  reissue  must  be  pleaded  and  established  to  defeat  reissue  in  in- 
fringement snit ;  Seymour  v.  Osborne,  11  Wall.  543,  545,  20  L.  Ed.  38,  39, 
Itolding  act  of  commissioner  in  accepting  a  surrender  and  granting  a  re- 
issue is  not  re-examinable  by  Circuit  dourt,  unless  it  is  apparent  that  he 
has  exceeded  his  authority;  Forbes  v.  Barstow  Stove  Co.,  2  Cliff.  387,  Fed. 
Cas.  4923,  Jordan  v.  Dobson,  2  Abb.  (U.  S.)  404,  Fed.  Cas.  7519,  Hussey 
V.  Bradley, -5  Blatchf.  141,  Fed.  Cas.  6946,  Blake  v.  Stafford,  6  Blatchf. 
200,  Fed.  Cas.  1504,  and  French  v.  Rogers,  9  Fed.  Cas.  790,  all  holding 
the  prima  facie  presumption  is  that  a  reissued  patent  has  been  properly 
surrendered  and  reissued;  Gear  v.  Grosvenor,  1  Holmes,  219,  Fed.  Cas. 
5291,  holding  the  issuing  of  a  patent  is  prima  facie  evidence  that  legal 
prerequisites   have   been    complied   with,   recitals   not   being   necessary; 
Tilghman  v.  Mitchell,  9  Blatchf.  27,  Fed.  Cas.  14,041,  if  extension  of 
patent  is  regular  on  its  face,  no  question  of  irregularity  or  fraud  can  be 
raised  by  an  infringer;  Allen  v.  Blunt,  2  Wood,  ft  M.  139,  157,  Fed.  Cas. 
217,  holding  presumption  that  reissue  was  legally  made  may  be  rebutted 
by  evidence;  Hoffheins  v.  Brandt,  12  Fed.  Cas.  295,  holding  the  reissued 
patent,  in  the  absence  of  proof  of  fraud,  is  prima  facie  evidence  that  there 
has  been  no  abandonment;  Parham  v.  American  Buttonhole  etc.  Co.,  18 
Fed.  Cas.  1098,  and  Thomas  v.  Shoe  Machinery  .Mfg.  Co.,  23  Fed.  Cas.  971, 
holding  fraud  will  not  warrant  a  re-«xamination  of  decision  of  commis- 
sioner in  granting  a  reissue;  Whitely  v.  Swayne,  29  Fed.  Cas.  1047,  hold- 
ing it  is  competent  to  inquire,  if  commissioner  exceeded  his  authority; 
Smith  V.  Merriam,  6  Fed.  718,  holding  that  decision  of  commissioner  of 
patent  as  to  mere  necessity  of  reissue  is  conclusive;  Combined  Patents 
Can  Co.  V.  Lloyd,  11  Fed.  151,  holding  commission  on  reissue  can  insert 
new  claims,  founded  on  the  original  invention,  as  exhibited  by  the  specifi- 
cations; Cahoon  v.  Ring,  1  Cliff.  632,  Fed.  Cas.  2292,  and  dissenting  opinion 
in  Brooks  v.  Fiske,  15  How.  228,  14  L.  Ed.  672,  arguendo. 

Distinguished  in  Cahart  v.  Austin,  2  Cliff.  534,  Fed.  Cas.  2288,  holding 
that,  in  an  application  for  a  reissue,  the  decision  of  the  commissioner  is 
not  conclusive  that  the  improvements  set  out  in  the  reissue  are  a  snb- 
stantive  part  of  the  invention  secured  in  the  original. 

Denied  in  Woodward  v.  Dinsmore,  30  Fed.  Cas.  550,  holding  that  the 
original  and  reissued  patents  are  for  th#  court  to  construe. 

Miscellaneous.    Miscited  in  Feltus  v.  Starke,  12  La.  Ann.  799. 

4  How.  404r420,  11  K  Ed.  ,1031,  BlfTTH  T.  8TBAI)!BS. 

Indorsee  for  value,  without  notice,  and  before  m^tuzlty  of  note  fraudu- 
lently drawn  by  a  partner  in  firm  name  and  made  payable  to  lOmaelf  ,  may  main- 
tain action  against  firm. 


I 
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I 

Cited  in  Bradford  v.  Williams,  4  How.  588,  11  L.  Ed.  1115,  holding  f a«t 
that  one  of  the/ obligors  was  also  an  obligee  waS'no  deiense  in  sait  brought 
by  assignee  of  bond;  Buchanan  y.  Mechanics^  Loan  &  savings  Inst.,  84 
Md.  434,  36  Atl.  1100,  foUowing  rule. 

Rights  of  transferee  after  maturity  of  negotiable  paper.     Note,  46 
L.  R.  A.  759,  771. 

Approved  in  Lang  v.  Waring,  17  Ala.  157,  holding  indorsement  in  partner- 
ship name  of  note  for  benefit  of  third  person  by  one  partner  imposes  no 
liability  on  the  firm. 

Party  to  Negotiable  note  cannot  Impeach  it  by  his  testimony. 

Cited  in  Goodwin  v.  Chadwick,  35  Me.  194,  holding  in  action  by  indorsee 
against  maker's  indorser,  if  not  interested,  may  testify  to  the  execution 
and  validity  of  the  note. 

Miscellaneous.  Cited  in  Pons  v.  Hart,  5  Fla.  461,  and  Robinson  v. 
L'Engle,  13  Fla.  499,  to  point  that  points  excepted  to  should  be  set  out 
specifically  in  the  bill. 

4  How.  421-448,  11  K  Ed.  1038,  ICAOKAY  v.  DUiLOK. 

Act  of  1812,  confirming  claims  to  commons  of  St.  LouiB,  did  not  adopt  the 
evidence  laid  before  the  board,  and  the  boondazles  were  left  open  'for  settle- 
ment by^  litigation. 

Approved  in  Carondelet  v.  McPherson,  20  Mo.  199,  200,  201,  and  Caron- 
delet  v.  St.  Louis,  26  Mo.  464,  holding  title  of  Carondelet  to  common,  under 
act  of  1812,  may  be  established  without  a  survey,  by  proof  of  user;  dis- 
senting opinion  in  Dent  v.  Sigerson,  29  Mo.  516,  517,  majority  holding  it 
was  not  necessary  that  survey  made  by  surveyor-general  be  approved  by 
commissioner  to  be  authoritative. 

Survey  made  at  the  lostance  of  the  inhabitants  of  St.  Louis,  for  presenting 
their  claim  to  commoiDs,  was,  in  its  nature,  a  private  survey,  not  binding:  on  the 
United  States  or  others. 

Approved  in  United  States  v.  Montana  Lumber  etc.  Co.,  196  U.  S.  578, 
49  L.  Ed.  605,  25  Sup.  Ct.  367,  private  survey  is  inadmissible  in  action  by 
government  to  recover  value  of  timber  cut  from  unsurveyed  land  to  show 
that  land  when  surveyed  will  be  included  in  railroad  grant;  United  States 
V.  Bonners  Ferry  Lumber  Co.,  184  Fed.  189,  holding  ofHcial  survey  re- 
quired to  vest  in  State,  title  to  land  which  when  surveyed  would  constitute 
school  sections;  Les  Bois  v.  Bramq^,  4  How.  457,  11  L.  Ed.  1054,  holding 
that  a  private  survey  is  not  conclusive  against  the  party  presenting  it  to 
show  the  boundaries  of  the  claim,  but  is  proper  evidence  for  the  jury; 
Kennedy  v.  Hunt,  7  How.  592,  594,  12  L.  Ed.  832,  833,  rejecting  evidence 
of  private  survey  introduced  to  give  court  jurisdiction;  Bissell  v.  Pen- 
rose, 8  How.  339,  12  L.  Ed.  1104,  holding  a  private  survey  is  sufficient  to 
reserve  from  sale,  under  act  of  1811,  lands  claimed  under  Spanish  conces- 
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sions;  Ouitard  v.  Stoddard,  16  How.  508,  512,  14  L.  Ed.  1036,  1038,  hold- 
ings under  act  of  1812,  confirmation  did  not  depend  upon  a  grant  or  a  sur- 
vey; Waterman  v.  Smith,  13  Cal.  416,  holding  occupation  and  cultivation 
were  not  binding  on  the  Mexican  government  or  upon  the  new;  Bidde 
Boggs  v.  Merced  Min.  Co.,  14  Cal.  359,  holding  fraud  founded  on  a  vari- 
ance between  a  private  and  the  official  survey  is  not  a  good  defense; 
Ledoux  V.  Black,  5  La.  Ann.  513,  holding  private  survey  no  evidence  of 
location  against  the  defendants;  State  v.  Ham,  19  Mo.  604,  declaring  there 
was  no  survey  of  the  claim  which  was  binding  upon  the  United  States. 

Distinguished  in  Carondelet  v.  Dent,  18  Mo.  291,  confirmation  with  official 
survey  under  act  of  1836  is  better  title  than  coniirmation  of  commons  under 
act  of  1812,  without  approved  survey. 

Wlien  evidence  admitted  by  State  court  has  been  allowed  to  affect  a  qnes* 
tion  of  title  arising  under  an  act  of  Oongress,  United  States  court  may  re- 
examine the  decision  admitting  Bnch  evidence. 

Approved  in  Kansas  City  Southern  Ry.  Co.  v,  C.  H.  Albera  Com.  Co., 
223  U.  S.  591,  56  L.  Ed.  566,  32  Sup.  Ct.  316,  holding  where  finding  of 
State  court  involved  interpretation-ef  Interstate  Commerce  Act,  Supreme 
Court  could  examin^  evidence  and  ascertain  for  itself  validity  of  rate 
under  statute;  Dower  v.  Richards,  151  U.  S.  667,  38  L.  Ed.  309,  14  Sup. 
Ct.  456,  holding  Federal  Supreme  Court  cannot  review  decision  of  State 
court  upon  a  question  of  fact. 

Questions  considered  by  Federal  Supreme  Court  in  reviewing  judg- 
ments of  State  courts.    Note,  63  L.  B.  A.  574. 

Title  confirmed  by  act  of  1812  is  valid  title  against  one  confirmed  by  act 
of  1836. 

Cited  in  Dent  v.  Emmeger,  14  Wall.  313»  20  L.  Ed.  839,  holding  elder 
confirmee  has  the  better  title,  without  reference  to  the  date  of  the  origin 
of  their  respective  claims;  St.  Louis  v.  Toney,  21  Mo.  253,  arguendo. 

Miscellaneous.  Cited  in  Charleville  v.  Chouteau^  18  Mo.  503,  504; 
Maguire  v.  Page,  23  Mo.  197. 

4  How.  449-464,  11  K  Ed.  1051,  LES  BOIS  V.  BRAMEIX. 

Act  of  1812  was  a  general  confirmation  of  the  commons  to  the  city  of  St. 
Louis,  so  far  as  the  lands  of  the  United  States  were  concerned. 

Cited  in  Carondelet  v.  St.  Louis,  25  Mo.  461,  holding  act  of  1812 
vested  absolute  legal  title  to  the  commons  in  the  various  towns. 

Distinguished  in  Bissell  v.  Penrose,  8  How.  339, 12  L.  Ed.  1104,  involving 
a  St.  Louis  land  claim.  ^ 

Private  snrvey  is  not  binding  on  the  rights  o4  anyone. 
Approved  in  Jones  v.  St.  Louis  Land  etc.  Co.,  232  U.  S.  362,  58  L.  Ed. 
638,  34  Sup.  Ct.  419,  holding  United  States  survey  necessary  to  accurate 
segregation  and  determination  of  Mexican  grant  confirmed  by  act  of  1860; 
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United  States'  v.  Montana  Lmnber  ete.  Co.,  196  U.  S.  578,  49  L.  Ed.  605» 
25  Sup.  Ct.  367,  private  survey  is  inadmissible  in  action  by  government 
to  recover  value  of  timber  cut  from  unsurveyed  land  to  show  that  land 
when  surveyed  will  be  included  in  railroad  grant;  United  States  v.  Bonners 
Ferry  Lumber  Co.,  184  Fed.  189,  holding  official  money  required  to  vest 
in  Stat^  title  to  sections  appropriated  for  school  purposes;  Waterman  v. 
Smith,  13  Cal.  416,  holding  use  and  occupation  were  not  binding  upon  the 
Mexican  government,  nor  upon  this;  Biddle  Boggs  v.  Merced  Min.  Co.,  14 
Cal.  359,  holding  fraud  fbunded  upon  variance  between  private  and  official 
survey  is  not  a  good  defense;  Bissell  v.  Penrose,  8  How.  339,  12  L.  Ed. 
1104,  involving  a  St.  Louis  land  claim. 

Power  to  grant  public  domain  is  political,  and  courts  cannot,  without  legis- 
lation, execute  the  power. 

Approved  in  Kennedy  v.  Hunt,  7  How.  592, 12  L.  Ed.  882,  holding  courts 
are  concluded,  by  the  act  of  Congress,  recognizing  the  title  to  be  complete; 
United  States  v.  Santa  Fe,  165  U.  S.  714,  41  h.'Bd.  888,  17  Sup.  Ct.  487, 
and  United  States  v.  Sandoval,  167  U.  S.  293,  42  L.  Ed.  173,  17  Sup.  Ct 
874,  holding  duty  of  protecting  imperfect  rights  of  property  rests  upon  the 
political  department;  Mims  v.  Higgina,  39  Ala.  17,  holding  confirmatory 
act  vested  no  title,  since  the  petition .  did  not  sufficiently  designate  the 
location;  Purvis  v.  Harmanson,  4  La.  Ann.  423,  holding  no  title  passed 
from  crown  by  the  execution  of  an  order  to  survey;  Thomas  v.  Phillips, 
7  La.  Ann.  4647,  holding  confirmations  by  Congress,  made  expressly  to  those 
claiming  by  derivative  title,  operate  to  their  own  uae;  Tucker  v.  Burns, 
13  La.  Ann.  615,  where  officers  of  Land  Department  have  ordered  a  survey, 
after  examining  question  of  fraud,  such  objection  to  title  cannot  be  after- 
ward raised  by  an  adverse  claimant;  Burgess  v.  Gray,  15  Mo.  223,  and 
Jones  V.  Borden,  5  Tex.  413,  holding  that  until  an  inchoate  title  has  been 
confirmed  it  has  no  standing  in  court;  Sigerson  v.  Homsby,  23  Mo.  270, 
holding  what  has  been  confirmed  is  a  question  to  be  ascertained  by  the 
general  government;  Jones  v.  Menard,  1  Tex.  784,  holding  an  order  of 
survey  is  not  ''evidence  of  a  right  to  land,"  unless  it  has  been  presented 
to  some  board  of  land  commissioners;  Trimble  v.  Smithers,  1  Tex.  807, 
since  the  petition  shows  the  lands  were  not  surveyed  before  the  dosing 
of  the  land  offices,  they  still  belong  to  the  public  domain. 

Confirmation  acts  and  survey  place  the  title  in  the  same  condition  as  if  a 
patent  had  been  issued. 

Approved  in  Catron  v.  Laughlin,  11  N.  M.  633,  72  Pac.  32,  applying 
principle  to  confirmation  of  claim  for  land  under  grant  fiom  Mexico; 
Godfrey  v.  Iowa  Land  etc.  Co.,  21  Okl.  309,  95  Pac.  798,  holding  citizen 
of  Seminole  Nation  after  receiving  allotment  under  treaty,  and  after  re- 
moval of  restrictions  on  alienation,  cocdd  convey  by  deed,  though  no  patent 
had  issued ;  Bryan  v.  Forsyth,  19  How.  337,  15  L.  Ed.  675,  holding  act  of 
1823  conferred  an  incipient  title,  and,  after  survey,  title  would  sustain 
ejectment,  even  before  a  patent  was  issued;  Woodson  v.  Skinner,  22  Mo. 
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26y  holding  aei  of  1831  gave  to  St.  Louis  a  fee  simple  to  its  common; 
Vasquez  v.  Ewing,  24  Mb.  36,  66  Am.  Dec.  696,  holding  certificate  of  con- 
firmation by  recorder  under  act  of  1824  is  not  sufficient  to  establish  title 
to  land  against  one  claiming  title  from  St.  Louis;  Dent  v.  Sigerson,  29 
Mo.  513,  holding  confirmations  take  effect  only  from  the  date  of  the  pas- 
sage of  the  act  (see  dissenting  opinion,  p.  519) ;  Robbins  v.  Eckler,  36 
Mo.  503,  holding  the  act  did  not  purport  to  confirm  a  claim  to  commons, 
which  existed  only  in  March,  1804;  Quiq^ey  v.  Denney,  18  Wis.  488,  where 
party  took  under  allotment  by  act  of  Congress,  he  acquired  an  equitable 
title  conveyable  by  deed;  Doe  ▼.  Enslava,  9  How.  447,  13  L.  Ed.  210,  and 
Berthpld  v.  McDonald,  22  How.  341,  16  L.  Ed.  321,  both  arguendo. 

Distinguished  in  St.  Louis  v.  Toney,  21  Mo.  252,  holding  survey  taken 
in  connection  with  acts  of  1812  and  1824,  but  not  in  1831,  is  not  equivalent 
to  a  pa(tent;  Vanderslice  v.  Hanks,  3  Cal.  43,  holding  where  there  is  an 
actual  grant  of  specifically  described  land,  failure  to  survey  works  no 
forfeiture. 

What  title  or  interest  will  support  ejectment.    Note,  18  L.  R.  A.  783. 

If  partner  draws  note  in  name  of  firm  payable  to  lilmself,  and  indorses  it 
for  personai  consideration,  indorsee,  witb  knowledgti  it  was  antedated,  cannot 
maintain  action  against  Hzm. 

Approved  in  In  re  Mclntire,  132  Fed.  298,  creditor  seeking  to  prove 
note  given  by  partner  in  firm  name  in  renewal  of  individual  debt  against 
firm  estate  in  bankruptcy  must  show  other  partner  assented  to  transaction , 

Oonllrmatory  act  of  1886,  r«9ecting  Missouri  lands,  excepts  from  its  opera- 
tion lands  previously  coniirmed  by  acts  of  Congress. 

Approved  in  Willot  v.  Sandford,  19  How.  81,  82,  16  L.  Ed.  649,  660,  and 
Bent  V.  Emmeger,  14  Wall.  313,  20  L.  Ed.  39,  holding  elder  confirmation 
gives  the  better  title ;  Warren  v.  Shuman,  5  Tex.  455,  holding  doctrine  that 
a  confirmation  overreaches  any  intermediate  patent,  applies  only  where 
senior  equity  is  valid  in  law;  Howard  v.  Perry,  7  Tex.  264,  holding  con- 
firmation relates  back  to  the  inception  of  the  equitable  title;  Lewis  v. 
Mixon,  11  Tex.  571,  where  unrecommended  certificate  was  surveyed  before 
January,  1844,  and  was  established  by  suit  in  1847,  it  overreached  a  patent 
issued  in  1848,  although  survey  was  made  between  1844  and  1846;  Bissell 
V.  Penrose,  8  How.  339,  12  L.  Ed.  1104,  case  involving  a  St.  Louis  land 
claim. 

Distinguished  in  Landes  v.  Brant,  10  How.  370,  13  L.  Ed.  459,  holding 
subsequent  confirmation  will  not  destroy  title  held  under  the  sheriff's  deed, 
property  being  seized  between  presentation  and  confirmation. 

Miscellaneous.  Cited  in  Guitaid  v.  Stoddard,  16  How.  509,  14  L.  Ed. 
1036;  Mackay  ▼.  Dillon^  4  How.  448^  11  L.  Ed.  1051,  and  Maguire  v.  Page, 
23  Mo.  197. 
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4  How.  405-466^  11  L.  Ed.  1058,  BBOWN  ▼.  UNION  BANS  OF  FLORIDA. 

TVUt  of  error  does  not  lie  upon  Judgment  of  Court  of  Appeals,  revwstng 
a  Judgment  of  an  inferior  conrt»  and  remanding  the  case  for  further  proceed- 
ings, because  not  a  final  Judgment.    * 

Approved  in  Haseltine  v.  Central  National  Bank,  183  U.  S.  132,  46  L.  Ed. 
118,  22  Sup.  Ct.  50,  holding  judgment  of  State  Supreme  Court  reversing 
and  remanding  is  not  final  judgment;  Morgan  v.  Thompson,  124  Fed.  205, 
applying  rule  to  judgment  of  Court  of  Ap])eals  in  Indian  Territory;  Moore 
V.  Robbins,  18  Wall.  588,  21  L.  Ed.  758,  and  Parcels  v.  Johnson,  20  Wall. 
654,  22  L.  Ed.  410,  following  rule;  Bostwick  y.  Brinkerhoff,  106  U.  S.  4, 
27  L.  Ed.  74,  1  Sup.  Ct.  16,  and  Hart  v.  Burnett,  20  Cal.  172,  both  holding 
judgment  of  reversal  by  a  State  court,  with  leave  for  further  proceedings 
in  court  of  original  jurisdiction,  is  not  reviewable  by  Supreme  Court  of 
United  States. 

Denied  in  Lee  v.  Heath,  61  N.  J.  L.  251,  39  Atl.  729,  holding  judgment 
reversing  judgment  of  lower  court  and  remitting  record  for  further  pro- 
ceedings is  final. 

4  How.  467-500,  11  L.  Ed.  1059,  ASFDEN  T.  TSfXfflS^. 

^  English  chancery  decree  between  £n£^h  administrator  and  English  execo- 
tor  does  not  estop  Pennsylvania  administrator  from  suing  same  executor  quali- 
fied in  Pennsylvania^  upon  same  title,  subject  matter  of  first  suit  being  assets 
in  England,  and  of  second,  assets  in  Pennsylvania. 

Approved  in  InprersoU  v.  Coram,  211  U.  S.  362,  363,  53  L.  Ed.  227, 
29  Sup.  Ct.  92,  holding,  though  proceedings  for  administration  of  estate 
were  pending  in  probate  court,  Federal  court  could  determine  whether 
lien  existed  on  property  of  estate  in  favor  of  citizens  <yf  another  State; 
Watkins  v.  Eaton,  173  Fed.  149,  Wilson-  v.  Hartford  Fire  Ins.  Co., 
164  Fed.  821,  19  L.  R.  A.  (N.  S.)  558,  90  C.  C.  A.  593,  and  Brown 
V.  Fletcher's  Estate,  210  U.  S.  90,  52  L.  Ed.  971,  28  Sup.  Ct.  702,  all 
holding  no  privity  existed  between  executor  and  administrator  with  will 
annexed  in  another  State  to  make  decree  of  court  of  latter  State  binding 
upon  executor;  Bristol  v.  Washington  County,  177  U.  S.  139,  44  L.  Ed. 
705,  20  Sup.  Ct.  588,  holding  tax  judgment  on  mortgages  in  another  State 
may  be  proved  against  estate  in  State  where  mortgages  are  contracted; 
Klug  V.  Martinsburg  Power  Co.,  229  Fed.  861,  holding  Pennsylvania  ad- 
ministrator could  not  sue  resident  of  West  Virginia,  he  having  no  control 
over  estate  outside  State  in  which  he  was  appointed;  Farmers'  Bank  v. 
Wright,  158  Fed.  844,  holding  in  proceedings  in  Federal  court  to  establish 
claims  against  estate,  necessary  parties  are  same  as  if  suit  were  in  State 
court,  and  foreign  executor  is  not  necessary  party;  In  re  Harper,  175 
Fed.  417,  allegation  in  petition  in  involuntary  bankruptcy  that  petitioner 
is  creditor  of  bankrupt  and  bankrupt'^  failure  to  controvert  idlegation, 
does  not  make  fact  of  indebtedness  res  adjudicata  as  to  creditors  or  trustee ; 
Schurmeier  v.  Connecticut  etc.  Ins.  Co.,  137  Fed.  45,  69  C.  C.  A.  22,  in 
allowing  claims  against  estates  of  decedent  Federal  courts  are  governed 
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by  same  rules  as  local  tribunals;  Alice  £.  Min.  Co.  v.  Blanden,  136  Fed. 
254,  nonresident  creditor  may  -establish  claim  in  Federal  courts  against 
personal  representatives  of  decedent,  where  requisite  amount  and  citizen- 
ship appear,  though  State  of  debtor's  residence  limits  right  to  establish 
such  claims  to  proceedings  in  probate  court;  Perkins  v.  Hendryx,  127 
Fed.  448,  holding  where  original  bill  in  equity  was  brought  against  part- 
nership and  after  decree  dismissing  bill,  firm  was  dissolved  by  death  of 
nonresident  partner,  personal  representatives  of  such  partner,  who  were 
not  within  jurisdiction  of  court,  were  not  indispensable  parties  to  bill  of 
review;  IngersoU  v.  Coram,  127  Fed.  432,  applying  rule  that  ancillary 
administrator  in  one  jurisdiction  not  privy  with  another  ancillary  >admin- 
istrator  'Of  same  estate  in  another  jurisdiction,  so  that  judgment  for  or 
against  one  can  be  pleaded  as  adjudication  to  bar  action  by  or  against 
other,  although  causes  of  action  are  identical;  Johnson  v.  McKinnon,  129 
Ala.  226,  29  South.  697,  holding  foreign  judgment  against  administrator 
furnishes  no  cause  of  action  for  suit  in  this  State  against  the  same  person 
as  administrator  under  appointment  in  this  State;  Overby  v.  Gordon,  13 
App.  D.  C.  412,  liolding  grant  of  letters  in  Georgia  pending  determination 
of  question  of  residence  in  District  was  not  evidence  in  such  proceeding 
of  residence  of  decedent  in  Georgia;  Richards  v.  Blaisdell,  12  Cal.  App. 
109,  106  Pac.  736,  holding  allowance  of  claim  by  administrator  in  one 
State  no  evidence  in  another  State  of  debt  on  which  claim  is  based ;  Stacy 
V.  Thrasher,  6  How.  58,  12  L.  Ed.  343,  and  Johnson  v.  Powers,  139  U.  S. 
159,  35  L.  Ed.  114,  11  Sup.  Ct.  526,  both  holding  action  of  debt  will  not 
lie  against  an  administrator,  in  one  State,  on  judgment  against  a  different 
administrator  of  the  same  intestate,  appointed  in  another  State;  Borer  v. 
Chapman,  119  U.  S.  600,  30  L.  Ed.  537,  7  Sup.  Ct.  348,  holding  creditor 
was  not  barred  by  the  proceedings  in  California,  but  could  follow  the 
assets  distributed  there  into  Minnesota;  Bumham  v.  Webster,  1  Wood,  ft 
M.  176,  Fed.  Cas.  2179,  holding  that  a  foreign  judgment  is  only  prima 
facie  evidence  in  favor  of  what  it  decided;  Smith  v.  Smith,  174  111.  62, 
43  L.  R.  A.  408,  50  N.  E.  1086,  holding  foreign  judgment  for  "widow's 
allowance,"  cannot  be  collected  out  of  decedent's  estate  situated  in  Illi- 
nois; Braithwaite  v.  Harvey,  14  Mont.  220,  43  Am.  St.  Bep.  631,  27 
L.  R.  A.  115,  36  Pac.  41,  and  Price  v.  Mace,  47  Wis.  27,  1  N.  W.  337, 
holding  judgment  recovered  against  administrator  in  another  State  is  not 
binding  against  an  administrator  of  the  same  intestate  in  this  State; 
Taylor  v.  Barron,  35  N.  H.  497,  498,  holding  decisions  of  commissioners 
appointed  in  Vermont  of  an  insolvent  estate,  in  rejecting  claim  of  resi- 
dent of  this  State,  is  no  bar  to  same  claim  presented  against  the  estate 
here ;  Leonard  v.  Putnam,  51  N.  H.  252,  12  Am.  Rep.  110,  holding  guardian 
can  exercise  no  authority  over  the  person, or  personal  property  of  ward 
in  other  States;  Low  v.  Bartlett,  8  Allen,  264,  and  Carrigan  v.  Semple, 
72  Tex.  308,  12  S.  W.  179,  holding  judgment  in  another  State  against 
administrator  appointed  there  confers  no  right  of  action  against  admin- 
istrator appointed  in  Texas,  unless  latter  has  assets,  which  were  assets 
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in  hands  of  first  administrator;  Melius  y.  Thompson,  1  Cliff.  130,  132, 
Ted.  Gas.  9405,  holding  executor  or  administrator  appointed  in  one  State 
cannot  sue  or  be  sued  in  another  for  assets  lawfully  received  by  him  in 
his  jurisdiction;  Clark  v.  Sohier,  1  Wood,  ft  M.  376,  Fed.  Cas.  2835,  de- 
claring that  service  must  be  on  some  administrator  who  has  taken  ont 
letters  in  this  State;  Harrison  v.  Mahom^r,  14  Ala.  835,  holding  admin- 
istrator appointed  in  Virginia,  where  testator  died  and  will  was  proved, 
bas,  under  the  statute,  preference  in  this  State  over  one  with  ancillary 
letters  from  Mississippi;  Clarke's  Appeal  from  Probate,  70  Conn.  213,  39 
Atl.  160,  holding  detennination  of  courts  of  testator's  domicile  that 
there  is  an  equitable  conversion  is  not  obligatory  upon  courts  of  other 
States  as  to  lands  there  situate;  Security  Trust  Co.  v.  Black  River  Nat. 
Bank,  187  U.  S.  227,  47  L.  Ed.  155,  23  Sup.  Ct.  58;  Taylor  v.  Benham, 
5  How.  262,  12  L.  Ed.  144,  and  Lawrence  v.  Nelson,  143  U.  S.  222,  S6 
Xk  Ed.  134,  all  arguendo. 

Distin^ruished  in  Dow  v.  Lillie,  26  N.  D.  530,  L.  B.  A.  1915D,  754,  144 
N.  W.  1088,  where  claim  against  estate  was  proved  in  Iowa  but  there 
were  not  assets  enough  to  pay  same,  petition  for  sale  of  realty  in  ancil- 
lary administration  in  North  Dakota,  where  there  is  real^  belonging  to 
estate  but  no  debts  should  be  granted;  Hill  v.  Tucker,  13  How.  467,  14 
Ii.  Ed.  226,  holding  judgment  against  an  executor  in  one  State  admissible 
to  show  demand  has  been  carried  into  a  judgment,  and  preclude  executor 
in  another  State  from  pleading  statute  of  limitations;  Nelson  v.  Chesa- 
peake etc.  R.  Co.,  88  Va.  978,^15  L.  B.  A.  587,  14  S.  E.  840,  holding  re- 
covery under  statute  for  death  of  party  will  be  a  complete  bar  to  another, 
here  or  elsewhere;  Turley  v.  Dreyfus,  33  La.  Ann.  887,  holding  judgment 
in  sister  State  against  an  executor  in  that  and  this  State  can  be  made 
the  cause  of  an  action  here. 

Conclusiveness  of  allowance  of  claim  by  foreign  administrator.    Note, 
90  Am.  Dec.  177. 

Foreign  judgments  as  against  an  executor  or  administrator.    Note. 
27  L.  B.  A.  102,  105,  107,  108,  111. 

Judgment  by  a  court  of  competent  Jurisdiction,  upon  tlie  same  subject 
matter,  between  the  same  parties,  and  for  the  same  purpose,  is  concluslYe. 

Approved  in  Strong  v.  Grant,  2  Mackey  (D.  C),  222,  matter  settled 
in  former  suit  stated  and  held  not  to  be -res  ad  judicata;  Keefe  v.  Malone, 
S  McAr.  (D.  C.)  243,  holding  judgment  against  executor  in  suit  to  sub- 
ject realty  to  claim  of  creditors  not  res  adjudicata  in  suit  against  him 
in  suit  as  devisee  for  same  purpose;  Wilkes  v.  Dinsman,  7  How.  123, 
12  L.  Ed.  634,  holding  acquittal  of  commanding  of&cer  by  a  court-martial 
is  not  admissible  evidence  in  a  suit  by  an  individual;  Washington  etc. 
Steam  Packet  Co.  v.  Sickles,  24  How.  342,  16  L.  Ed.  653,  holding  record 
of  former  suit  between  the  parties,  in  which  the  declaration  consisted 
of  a  special  count,  and  common  counts,  and  there  was  a  general  verdict, 
•cannot  be  given  in  evidence  as  an  estoppel  in  second  suit  founded  on 


1089  A8PDEN  v.  NIXON,  4  How.  467-600 

the  special  county  for  the  verdict «may  have  been  founded  on  the  .com- 
mon counts;  Aurora  City  v.  West,  7  Wall.  102,  19  L.  Ed.  49,  holding 
plea  of  res  ad  judicata  applies  to  every  obligation  urged  in  second  suit, 
which  might  have  been  presented  in  the  former;  Carpenter  v.  Strange, 
141  U.  S.  105,  85  L.  Ed.  647,  11  Sup.  Ct.  966,  holding  judgment  against 
her  as  executrix  in  New  York  bound -her  in  Tennessee  upon  the  probate 
of  the  will;  Parkhurst  v.  Kinsman,  3  Wood.  &  M.  176,  Fed.  Cas.  10,761, 
if  another  suit  is  pending  for  the  same  cause  of  action,  the  bail  will 
be  reduced  to  a  nominal  sum;  Hanford  v.  Wescott,  11  Fed.  Cas.  430, 
holding  decision  of  examiner,  not  appealed  from,  cannot  be  questioned 
'in  any  other  tribunal;  Fife  v.  Bohlen,  22  Fed.  882,  holding  there  was 
no  ei^toppel,  as  the  precise  question  was  not  determined  by  the  former 
suit;  Union  Pac.  Ry.  Co.  v.  Kelley,  4  Colo.  App.  330,  35  Pac.  924,  hold- 
ing judgment  in  tort  for  personal  injuries  is  no  bar  to  action  for  failure 
in  performance  of  an  implied  contract;  Evans  v.  Birge,  11  6a.  272,  not 
being  able  to  determine  whether  the  question  was  directly  decided  by 
the  first  judgment  or  was  only  incidentally  considered;  Greenup  v.  Crooks, 
50  Ind.  421,  where,  in  action  to  enforce  mechanic's  lien,  judgment  was 
given,  subject  to  priority  of  mortgage,  this  was  conclusive  in  action  to 
foreclose  mortgage,  where  lien  men  answered,  claiming  priority;  McDowell 
V.  Gibson,  58  Kan.  609,  50  Pac.  870,  holding  judgment  on  merits  in  one 
of  two  replevin  suits  against  sheriff,  holding  under  several  attachments, 
bars  remaining  action. 

Distinguished  in  District  'of  Columbia  v.  Hutchinson,  1  App.  D.  C.  408, 
holding  judgment  giving  damages  for  nuisance  that  had  accrued  to  plain- 
tiff in  use  of  property  not  res  adjudicata  in  later  suit  based  on  theory 
of  continuing  nuisance. 

TSiyllsh  adjudication  againsl  claims  to  heMhip  of  certain  parties  does  not 
lurevent  them  from  maintaining  another  suit  in  another  country  on  claim  to 
ownenbip  of  property. of  the  estate,  the  title  of  which  was  not  in  dispute  or 
adjudicated  in  the  jBngUsh  court. 

Cited  in  Coville  v.  Gilman,  13  W.  Va.  328,  holding  judgment  does  not 
establish  facts,  on  which  the  right  depends,  unless  they  are  set  forth 
definitely  on  the  record;  Beckwith  v.  Thompson,  18  W.  Va.  120,  122, 
holding  facts  in  controversy,  but  not  necessarily  involved  in  the  issue, 
are  open  in  controversy  in  any  other  suit  between  the  same  parties. 

Distinguished  in  Rubber  Tire  Wheel  Co.  v.  Goodyear  Tire  etc.  Co.,  183 
Fed.  983,  106  C.  C.  A.  318,  holding  decree  in  infringement  suit  declaring 
patent  void  protected  defendant  from  harassment  by  threats  of  suits 
against  customers  for  infringement. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be 
followed  in  actions  originating  in,  or  removed  to.  Federal  courts. 
Note,  40  L.  B.  A.  (N.  S.)  429. 

Sale  of  realty  in  State  other  than  decedent's  domicile  t6  pay  debts. 
Note,  L.  B.  A.  1915D,  761. 
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Judgment  in  action  for  death  as  affecting  action  in  another  State 
for  same  death.    Note,  L.  E.  A.  1915F,  738. 

Cited  in  Allen  v.  Blunt,  2  Wood.  &  M.  133,  135,  Fed.  Caa.  217,  and 
Folger  V.  The  Robert  G.  Shaw,  2  Wood,  ft  M.  '533,  Fed.  Gas.  4899,  referring 
to  argument  of  counsel. 

4  How.  500-603,  11  L.  Ed.  1075,  DOWNES  v.  SOOTT.  / 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  1^.  A.  540. 

4  How.  503-566,  11  L.  Ed.  1076,  MXOHOTJD  ▼.  QIBOD. 

Purchase  by  executor,  through  third  person,  of  property  of  testator,  is 
fraudulent  and  void,  though  sale  was  at  public  auction,  Judicially  ordered,  and 
evidence  shows  fair  price  was  paid;  acquittances  given  by  cestuis  que  tmst  do 
not  bar  them. 

Approved  in  Magruder  v.  Drury,  235  U.  S.  120,  59  L.  Ed.  156,  35  Sup.  Ct. 
77,  holding  trustees  investing  trust  funds  in  notes  owned  by  firm  of  brokers 
in  which  trustee  was  partner  must  account  for  commissions  made  on  loan 
represented  by  notes;  United  States  v.  Carter,  217  U.  S.  30S,  19  Ann.  Cas. 
594,  54  L.  Ed.  776,  30  Sup.  Ct.  515,  holding  United  States  officer  Receiving 
share  of  profits  on  government  contract  under  his  contract  bound  to 
account  for  same;  J.  H.  Lane  &  Co.  v.  Maple  Cotton  Mill,  232  Fed.  422, 
423,  holding  directors  of  corporation  on  sale  of  its  assets  on  dissolution 
could  not  sell  to  themselves  or  their  attorneys ;  Lane  &  Co.  v.  Maple  Cotton 
Mills,  226  Fed.  698,  approving  rule  but  holding  question  not  made  in 
lecord;  Baker  v.  Schofield,  221  Fed.  332,  334,  136  C.  C.  A.  320,  setting 
aside  sale  by  receiver  of  national  bank  on  ground  land  was  sulyect  to 
secret  trust  in  favor  of  receiver  and  was  sold  for  much  less  than  value,  and 
nominal  purchaser  conveyed  to  receiver;  Schofield  v*  Baker^  212  Fed.  511, 
holding  where  receiver  of  national  bank  sold  privateljr  to  third  person 
property  which  he  had  purchased  with  approval  of  controller,  and  title 
was  later  transferred  to  receiver's  attorney,  and  was  then  transferred  in 
exchange  for  capital  stock  of  corporation  promoted  by  receiver,  property 
was  chargeable  with  trust  for  bank;  Strang  v.  Edson,  198  Fed.  816,  117 
C.  C.  A.  455,  holding  where  railroad  receiver  allowed  options  held  by 
road  to  be  purchased  by  members  of  his  family^  sale  might  be  set  aside, 
but  in  present  case  sale  held  satisfied  by  owner  of  stock ;  Blank  v.  Aronson, 
187  Fed.  242,  109  C.  C.  A.  327,  holding  agent  selling  land  to  third  person 
with  whom  he  was  secretly  interested  and  then  having  land  conveyed 
to  himself  was  not  entitled,  on  sale  being  set  aside,^  to  value  of  improve- 
ments he  had  made;  In  re  Frazin  v.  Oppenheim,  181  Fed.  309,  311,  104 
C.  C.  A.  529,  holding  void  sale  of  bankrupt's  assets  to  appraiser,  who 
conveyed  to  corporation  formed  of  bankrupt's  wife  and  himself;  Canton 
Roll  &  Mach.  Co.  v.  Rolling  Mill  Co.,  168  Fed.  476,  93  C.  C.  A.  621,  hold- 
ing sale  of  pledged  bonds  of  corporation  on  foreclosure  was  made  to 
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nominal'' purchaser  'for  benefit  of  president  and  certain  officers,  and  another 
person  who,  as  partner,  had  notice  of  trust  relations  and  who,  as  against 
ciaims  of  corporation,  could  only  recover  amount  he  had  paid;  Byrne  v. 
Jones,  159  Fed.  323,  90  C.  C.  A.  101,  where  trustee  residing  in  Arkansas 
sold  right  of  way  to  railroad  and,  without  disclosing  fact  to  cestui,  fore- 
closed interest  of  cestui  for  himself,  sale  was  voidable  at  suit  of  cestui; 
Mastin  v.  Noble,  157  Fed.  509,  85  C.  C.  A.  98,  holding  voidable  conveyance 
received  through  influence  of  agent  of  grantor,  who  had  been  secretly 
corrupted  by  grantee  by  promise  of  interest  in  property  conveyed ;  Ha^art 
V.  Wilcainski,  143  Fed.  27,  where  mortgage  was  foreclosed  by  substituted 
trustee,  whose  appointment  was  invalid,  sale  was  voidable  only  and  not 
void ;  Burns  v.  Cooper,  140  Fed.  277,  setting  aside  sale  of  ward 's  property 
under  order  of  court  where  guardian  procured  such  sale  for  sole  purpose 
of  acquiring  title  himself;  Wing  etc.  Evan  v.  Hartupee,  122  Fed.  901,  hold- 
ing, where  one  of  two  trustees  who  sold  stock  before  it  had  been  trans- 
ferred to  purchaser  bought  it  from  him  and  had  it  transferred  directly 
to  himself,  he  must  account  for  profits;  Hamilton  v.  Hubbard,  134  Cal. 
606,  65  Pac.  322,  holding  under  deed  to  wife  reciting  consideration  of  one 
dollar  and  exchange  for  lot  which  is  separate  property  of  husband,  who 
consents  to  deed,  wife  takes  as  separate  property;  Morgan  v.  King,  27 
Colo.  556,  63  Pac.  421,  holding  directors  are  trustees  for  stockholders; 
White  V.  Penuel,  6  Penne.  (Del.)  274,  66  Atl.  362,  holding  fraud  inferred 
where  administratrix  consented  %>  amicable  suit  to  determine  claim  against 
estate  in  favor  of  daughter,  and  gave  testimony  favorable  to  claim; 
RawHngs  v.  Collins,  36  App.  D.  C.  76,  refusing  specific  performance  of 
contract  to  sell  realty  to  undisclosed  purchaser  who  was  officer  of  corpora- 
tion acting  as  broker  for  seller;  Smith  v.  Smith,  29  App.  D.  C.  414,  setting 
aside  transfer  by  father  to  son  on  ground  that  father  was  non  compos 
at  time  of  transfer  and  son  was  transacting  his  business  under  power  of 
attorney;  Holtzman  v.  Linton,  27  App.  D.  C.  256,  holding  in  suit  against 
attorney  and  buoker  to  vacate  deeds  procured  to  be  executed  in  his  interest 
by  client,  burden  was  on  defendant  to  establish  fairness  of  transaction; 
Godfrey  v.  Dtttton,  16  App.  D.  C.  131,  holding  one  who  exchanged  prop- 
erty for  property  to  which  other  party  had  no  title  could  recover  his 
property  from  brokers  who,  being  agents  for  other  party,  sold  secretly 
to  themselves;  Marmion  v.  McCIellan,  11  App.  D.  C.  488,  holding  defend- 
ant, who  stood  in  confidential  relations  to  plaintiff's  decedent,  liable  for 
profit  made  in  sale  of  decedent *s  prot)erty  to  himself  during  his  life; 
Pryor  v.  Mclntire,  7  App.  D.  C.  432,  holding  remedy  against  trustee  for 
fraud  on  beneficiary  by  means  of  false  personations  not  barred  in  less 
than  statutory  period;  Ferguson  v.  Bateman,  1  App.  D.  C.  292,  holding 
where  defendant  oi^anized  syndicate  to  purchase  and  subdivide  and  sell 
land,  he  was  liable  to  shareholders  for  difference  between  price  repre- 
sented by  him  to  be  paid  and  price  actually  paid;  Beckett  v.  Tyler,  3 
McAr.  (D.  C.)  326,  holding  purchase  by  trustee  of  trust  property  was 
without  full  and  clear  understanding  of  beneficiary,  and  void  at  his  suit; 
Fineke  v.  Bundrick,  72  Kan.  188^  83  Pac.  405,  sale  of  decedent's  realty 
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by  executor  to  surety  on  his  bond  on  order  procured  by  executor  ^8  fraud 
may  be  set  aside  though  .surety  innocent;  Frazier  v.  Jeakins,  64  Kan.  624, 
68  Pac.  27,  holding  neither  husband  nor  wife  of  guardian  can  buy  at 
guardian's  sale  (affirming  10  Kan.  App.  562,  63  Pac.  461) ;  Cu^y  v.  Zeller, 
132  La.  229,  61  South,  212,  setting  aside  sale  to  -agent  as  effected  in  vio- 
lation  of  trust;  Succession  of  Bienvenu,  106  La.  598,  31  South.  194,  de- 
termining priority  of  lien  of  building  association  over  third  jierson  where 
association  had  received  amount  to  pay  for  lot,  and  after  purchasing  lot 
placed  improvements  thereon  and  sold  lot  and  improvements  to  borrower; 
Hayes  v.  Hall,  188  Mass.  511,  74  N.  E.  936,  where  one  of  debtor  trustees, 
without  consent  of  cotrustee,  procured  third  party  to  purchase  note  for 
less  than  face,  which  was  part  of  trust  fund,  after  which  purchaser  con- 
veyed to  trustee's  wife,  beneficiary  could  not  compel  trustee  to  account 
tor  deficiency;  Kimball  v.  Ranney,  122  Mich.  167,  80  Am.  St.  Bep.  548, 
46  L.  R.  A.  403,  80  N.  W.  994,  holding  one  employed  by  owner  of  mort- 
gaged premises  to  sell  them  could  not,  during  such  employment,  purchase 
for  himself  at  sale  on  foreclosure  of  mortgage;  St.  Paul  Trust  Co.  v. 
Strong,  85  Minn.  5,  88  N.  W.  257,  holding  Gen.  Stats.,  §§  2841-2854,  reUting 
to  annuity  and  trust  companies,  do  not  permit  trustee  to  purchase  at  own 
sale;  Houston  v.  National  etc.  Bldg.  Assn.,  80  Miss.  39,  40,  92  Am.  St.  Rep. 
568,  31  South.  541,  holding  mortgagee  cannot  purchase  at  sale  under  power 
in  mortgage  unless  mortgage  so  provides  or  mortgagor  consents;  Dibert 
V.  D'Arcy,  248  Mo.  658,  154  S.  W.  1129,  folding  creditor  bidding  in  prop- 
erty on  foreclosure  for  association  at  less  than  he  agreed  with  associates 
to  pay  therefor  to  protect  himself  was  accountable  to  debtor  for  profits 
based  on  amount  he  agreed  to  bid ;  Witte  v.  Storm,  236  Mo.  486, 139  S.  W. 
387,  holding  where  agent  had  title  to  property  placed  in  his  clerk  to 
facilitate  handling  and  had  clerk  make  deed  of  trust  to  himself  and  at 
sale  under  deed  had  third  person  purchase  for  him,  he  h^ld  title  for  prin- 
cipal; Seaman  v.  Cap-au-gris  Levee  Dist.,  219  Mo.  22,  117  6.  W.  1089, 
holding  two  of  three  persons  constituting  commissioners  of  drainage  dis- 
trict could  not  employ  third  as  engineer  for  drainage  project;  Wilson  v. 
Wilson,  90  Neb.  356,  133  N.  W.  449,  holding  husband  who,  while  guardian 
of  insane  wife,  purchased  at  judicial  sale  realty  in  which  she  had  dower 
and  homestead  interest,  held  as  trustee  for  wife;  Kazebeer  y.  Nunemaker, 
82  Neb.  738,  118  N.  W.  649,  holding  purchase  by  guardian  at  judicial  sale 
of  property  of  ward  was  fraudulent;  Veeder  v.  McKinley-Lanning  Loan 
etc.  Co.,  61  Neb.  905,  908,  86  N.  W.  986,  holding  purchaser  of  land  from 
administrator,  who  bought  at 'his  own  sale,  is  not  bona  fide  purchaser; 
Egan  V.  Bumight,  34  S.  D.  490,  149  N.  W.  181,  holding  contract  for  attor- 
ney fees  was  procured  by  improper  means  during  existence  of  relation; 
Clendenning  v.  Hawk,  10  N.  D.  94,  86  N.  W.  117,  holding  agent  authorized 
to  lease  cannot  lease  to  himself;  Barnes  v.  Lynch,  9  Old.  185,  187,  59  Pac 
1006,  1007,  applying  principles  where  corporation's  officers  bought  prop- 
erty of  corporation;  Marquam  v.  Ross,  47  Or.  405,  83  Pac.  859,  trust 
4?ompany  lending  on  encumbered  property  and  accepting  trust  deed  as 
security    could   purchase    on   foreclosure    of    first    mortgage;    Scottish- 
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Ameriean  Mtg.  Co.  y.  Clowney,  70  S.  C.  242,  ^  S.  E.  573,  where  trustee 
with  xwwer  of  sale  for  reinvestment  sells  to  wife,  sale  is  voidable  by  bene- 
fieiaries;  Branch  v.  Bnlkley,  109  Va.  792,  65  S.  E.  655,  holding  void  con- 
veyance by  aged  woman  to  one  who  was  trustee  for  her  under  will; 
Stewart  v.  Baldwin,  86  Wash.  67,  149  Pac.  664,  holding  sale  of  community 
land  in  wife's  estate  to  husband  who  was  administrator,  resulting  in 
change  of  form  of  mortgage  debt,  to  pay  which  land  was  sold,  was  in  fraud 
of  heirs  of  wife;  Northport  v.  Northport  Townsite  Co.,  27  Wash.  549,  68 
Pac.  205,  holding  councilman  selling  lumber  to  city  contractor  and  agree- 
ing to  accept  wanknts  in  payment  is  interested  in  city  contract ;  Dormitzer 
V.  German  Sav.  etc.  Soc,  23  Wash.  223,  62  Pac.  891,  holding  fraudulent 
a  purchase  of  community  property  by  father  at  guardian's  sale  where 
consideration  was  second  morl^^age;  Veazie  v.  Williams,  8  How.  152,  12 
L.  Ed.  1026,  holding  sham  bids  by  auctioneer  a  fraud  upon  the  purchaser; 
Brooks  V.  Martin,  2  Wall.  85,  17  L.  Ed.  786,  setting  aside  sale  where  one 
partner,  agent  of  the  other,  took  advantage  of  his  position  and  purchased 
partner's  interest  at  an  inadequate  price;  Northern  Pac.  R.  R.  Co.  v.  Kin- 
dred, 3  McCrary,  631,  14  Fed.  80,  Burke  v.  Bours,  92  Cal.  113^  28  Pac.  58, 
Stettnische  v.  Lamb,  18  Neb.  627,  26  N.  W.  377,  and  Conkey  v.  Bond,  36 
N.  Y.  430,  all  holding  principal  could  repudiate  sale,  where  agent  was 
purchaser;  Latham  v.  Barney,  4  McCrary,  598,  601,  14  Fed.  441,  444, 
holding  release  from  heirs  of  decedent  to  administrator  purchasing  the  lands 
was  invalid;  Tufts  v.  Ttrfts,  3  Wood.  &  M.  489,  490,  496,  500,  Fed.  Cas. 
14,233,  and  Huston  v.  Cassedy,  13  N.  J.  Eq.  230,  both  holding  sale  by  ad- 
ministratrix to  ohe  agreeing  to  hold  land  for  her  is  voidable;  Lockett  v. 
Hill,  1  Woods,  567,  Fed.  Cas.  8443,  Imboden  v.  Hunter,  23  Ark.  624,  79 
Am.  Dec.  117,  and  Thornton  v.  Irwin,  43  Mo.  163,  165,  all  holding  mort- 
gagee with  a  power  to  sell  cannot  himself  become  the  purchaser;  Wilson 
v.  Jordan,  3  Woods,  648,  Fed.  Cas.  17,814,  holding  fraudulent  conveyance 
by  an  insolvent  to  his  wife  for  an  inadequate  consideration;  Marye  v. 
Strouse,  6  Sawy.  206,  5  Fed.  485,  holding  that  an  agent  to  buy  cannot  be 
the  seller;  Ervin  v.  Or^on  Ry.  etc.  Co.,  23  Blatchf.  527,  27  Fed.  632, 
where  majority  of  shareholders  became  purchasers  of  the  property  of  the 
corporation  at  an  unfair  price,  held  minority  had  an  equitable  lien  to  the 
extent  of  the  moneys  of  which  they  were  deprived;  Glover  v.  Ames,  2 
Hask,  479,  8  Fed.  357,  holding  master  and  part  owner  of  vessel  condemned 
and  sold  at  auction  in  foreign  port  cannot  divest  title  of  other  owners  by 
purchasing  her  himself;  Bunnel  v.  Stoddard,  4  Fed.  Cas.  680,  where  son 
of  trustee  purchased  from  heirs,  pursuant  to  a  scheme  arranged  with 
father,  held  the  vendors  could  enforce  the  trust  against  him;  Cleveland 
V.  La  Crosse  &  M.  R.  Co.,  5  Fed.  Cas.  1031,  holding  deed  of  land  by  cor- 
poration to  two  of  its  directors  void  as  against  creditors;  McGuire  v. 
Briscoe,  16  Fed.  Cas.  139,  where  party  interested  in  sale  stated  openly 
that  he  had  a  deed  for  the  property,  and  anyone  purchasing  would  be 
subject  to  a  suit,  the  sale  was  set  aside ;  Allan  v.  Gillet,  21  Fed.  274,  hold- 
ing executor  mortgaging  land,  cannot  purchase  at  foreclosure  sale;  Keith 
V.  Kellam,  35  Fed.  245,  where  cotitrol  of  distant  land  was  left  to  agent 
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withotrt  power  to  sell,  and  he  through  correspondence  procured  a '  sale 
for  the  benefit  of  himself  and  another,  held  vendor  could  have  sale  re- 
scinded; Stewart  v.  St.  Louis  etc.  R.  R.  Co.,  41  Fed.  738,  where  parties 
purchased  roadbed,  organized  a  company  in  which  they  became  directors 
to  ^hom  they  sold  at  greatly  advance  price,  sale  being  approved  by  stock- 
holders, sale  was  held  not  to  be  fraudulent;  Chaffin  v.  Hall,  49  Fed.  528, 
where  agent  obtained  knowledge  of  defect  in  principal's  title,  he  was  not 
allowed  to  proRt  by^s  purchase  of  an  outstanding  title;  Bound  v.  South 
Carolina  Ry.  Co.,  50  Fed.  854,  holding  trustees  must  exercise  powers  with 
the  utmost  good  faith;  Warren  v.  Burt,  58  Fed.  103,  12  U.  S.  App.  591, 
holding  agent's  conduct  was  such  as  to  entitle  plaintiff  to  relief;  Gunn 
v.  Black,  60  Fed.  156,  19  U.  S.  App.  477,  holding  resident  managing  part- 
ner charged  with  winding  up  the  affairs  cannot  make  a  profit  out  of  the 
property  at  his  partner's  expense;  McKinley  v.  Williams,  74  Fed.  95,  36 
U.  S.  App.  749,  holding  agent  betraying  trust  is  liable  to  principal  for 
his  profits;  Alger  v.  Anderson,  78  Fed.  739,  holding  where  an  sEgent  has 
been  bribed,  principal  may  repudiate  the  transaction;  Union  Central  Life 
Ins.  Co.  V.  Berlin,  90  Fed.  781,  holding  invalid  agreement  of  agent  to 
extend  premium  note,  if  holder  would  pay  a  personal  indebtedness  of 
agent;  Lucas  v.  Oliver,  34  Ala.  629,  that  trustee  in  making  sale  knew  pur- 
chaser was  bidding  for  mortgagee,  is  not  sufficient  to  have  sale  set  aside; 
White  v.  Ward,  26  Ark.  446,  holding  purchase  by  trustee  of  property  of 
which  he  has  the  sale  carries  fraud  on  the  face  of  it ;  Hindman  v.  0  'Connor, 
54  Ark.  633,  640,  13  L.  E.  A.  496,  497,  16  S.  W.  1054,  M56,  and  Hendec 
V.  Cleveland,  54  Vt.  149,  holding  purchase  of  minor's  property  at  executor's 
sale  by  quasi  guardian  will  be  declared  a  trust  for  minor;  Boyd  v.  Blank- 
man,  29  Cal.  37,  87  Am.  Dec.  154,  and  Golson  v.  Dunlap,  73  Cal.  159,  14 
Pac.  577,  holding  purchase  by  administrator  through  a  third  person  at<his 
own  sale  is  only  voidable;  O'Connor  v.  Fljmn,  57  Cal.  296,  and  Phillips  v. 
Terrell,  10  Heisk.  418,  holding  executor  purchasing  at  his  own  sale  will  be 
decreed  a  trustee  for  the  heirs;  In  re  Cowdery,  69  Cal.  64,  58  Am.  Rep. 
654,  10  Pac.  65,  holding  agreement  made  by  former  city  attorney,  after  the 
expiration  of  his  term,  not  to  be  retained  by  the  city  in  pending  appeals, 
was  a  violation  of  his  duty;  Jones  v.  Hanna,  81  Cal.  510,  22  Pac.  884, 
holding  contract  by  executrix  with  third  person  to  buy  property  of  estate 
for  her  is  void ;  Wickersham  v.  Crittenden,  93  Cal.  29,  28  Pac.  790,  holding 
l<»an  to  a  third  person,  without  authority  from  board  of  directors,  for 
benefit  of  president  of  bank  is  a  violation  of  trust;  Lathrop  v.  Pollard, 
6  Colo.  429,  430,  holding  trustee  cannot  become  owner  of  part  of  trust 
estate  through  a  settlement  with  his  cestui  que  trust,  unless  he  can  vindi- 
cate the  transaction  from  any  shadow  of  suspicion;  dissenting  opinion 
in  Caldwell  v.  Sigourney,  19  Conn.  52,  majority  holding  facts  did  not 
justify  court  in  pronouncing  the  transaction  a  breach  of  trust;  Mallory 
V.  Mallory  W.  Co.,  61  Conn.  138,  23  Atl.  711,  holding  voidable,  contrac'3 
made  by  three  directors,  acting  as  a  majority  of  the  board,  for  their  own 
advantage ;  Stephens  v.  Orman,  10  Fla.  JOO,  holding  where  partner  super- 
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io tending  business,  by  concealment  of  facts   sells  his  share  to  copartner 
for  disproportionate  price,  the  purchase  will  be  held  void;  Mayor  etc.  of 
Macon  v.  HufE,  60  Ga.  229,  where  mayor  leased  park,  since  it  was  his  duty 
to  see  lessee  carried  out  the  contract,  it  was  illegal ;  Miles  v.  Wheeler,  43 
111,  126,  Succession  of  Stanbrough,  37  La.  Ann.  278,  Dwight  v.  Blackmar, 
2  Mich.  334,  67  Am.  Dec.  133,  Sheldon  v.  Rice,  30  Mich.  301,  18  Am.  Rep. 
139,  and  Pearson  v.  Moreland,  7  Smedes  &  M.  618,  46  Am.  Dec.  321,  idl 
holding  purchase  by  administrator  at  his  own  sale,  through  a  thiird  person, 
is  fraudulent  per  se;  Oilman,  C.  &  S.  R.  R.  Co.  v.  Kelly,  77  111.  434, 
holding  railroad  directors  becoming  members  of  company,  contracting  to 
build  road,  will  be  compelled  to  account  for  profits  realized;  Sturdevant 
V.  Pike,  1  Ind.  279,  Sypher  v.  McHenry,  18  Iowa,  235,  and  Scott  v.  Free- 
land,  7  Smedes  &  M.  418,  46  Am.  Dec.  311,  all  setting  aside  conveyances 
of  agent  to  himself,  without  inquiry  as  to  its  fairness;  Port  v.  Ru!bsell,  36 
Ind.  65,  10  Am.  Bep.  9,  and  European  etc.  Ry.  Co.  v.  Poor,  59  Me.  281, 
holding  director  of  a  corporation  cannot  become  a  contractor  with  it; 
Lane  v.  Taylor,  40  Ind.  504,  holding  sale  and  purchase  made  for  benefit 
of  guardian  is  void ;  Fountain  Coal  Co.  v.  Phelps,  95  Ind.  ^276,  holding 
burden  is  on  agent  to  show  principal  had  notice  of  the  severed  relation; 
Fisher  v.  Tuller,  122  Ind.  34,  23  N.  £.  524,  holding  there  could  be  no 
recovery  against  heir  of  the  partner,  under  the  statute;  Wayne  Pike  Co. 
v.  Hammons,  129  Ind.  377,  ^  N.  E.  490,  holding  officer  of  corporation 
fraudulently  appropriating  its  money  to  his  own  use  is  liable  for  interest; 
Metzger  v.  Huntington,  139  Ind.  514,  37  N.  E.  1088,  holding  interest  of 
agent  was'^so  opposed  to  principal,  that  party  was  put  upon  inquiry  to 
know  that  principal  had  really  agreed  to  assume  the  debt;  Hammond  v. 
Bookwalter, JL2  Ind.  App.  182,  39  N.  E.  873,  where  agent's  interest  con- 
flicts with  his  prineipars,  burden  is  on  him  to  show  good  faith  and  hon- 
esty; MacGregor  v,  Gardner,  14  Iowa,  336,  342,  holding  conveyance  by 
agent  without  consideration  for  the  purpose  of  obtaining  title  for  himself 
is  void;  Ross  v.  Ross,  3  La.  Ann.  535,  holding  where  sale  by  heir  to  ex- 
ecutor necessarily  terminates  the  relation,  it  is  not  voidable  on  grounds 
of  relationship  of  parties;  McClendon  v.  Bradford,  42  La.  Ann.  162,  7 
South.  79,  and  Ricketts  v.  Montgomery,  15  Md.  50,  51,  holding  agent  pur- 
chasing principal's  property  holds  it  as  a  constructive  trust;  Burnham  v. 
Heselton,  82  Me.  501,  9  L.  B.  A.  93,  20  Atl.  81,  holding  attorney  purchasing 
subject  matter  of  litigation  must  prove  its  fairness;  Keighler  v.  Savage, 
Mfg.  Co.,  12  Md.  416,  71  Am.  Dec.  606,  holding  factor  cannot  purchase 
^oods  of  his  principal,  except  with  his  full  knowledge;  Hoffman  Steam 
Coal:  Co.  v.  Cumberland  Coal  &  Iron  Co.,  16  Md.  508,  77  Am.  Dec.  319,  and 
Cumberland  Coal  &  Iron  Co.  v.  Sherman,  20  Md.  134,  holding  director 
is  not  competent  to  become  purchaser  of  corporation  property,  he  having 
participated  in  the  completion  of  the  sale;  Parker  v.  Nickerson,  112  Mass. 
196,  and  Bent  v.  Priest,  10  Mo.  App.  557,  both  holding  profits  made  by 
directors  of  company  buying  from  themselves,  inured  to  the  benefit  ofHhe 
company;  Glute  v.  Barron,  2  Mich.  198,  199,  holding  purchase  by  publie 
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o£ficer  having  charge  of  sale  of  land  for  delinquent  taxes  void;  McKay  v. 
Williams,  67  Mich.  660,  11  Am.  St.  Bep.  599,  36  N.  W.  160,  holding  deed 
executed  by  attorney  in  fact,  and  one  executed  by  grantee  on  same  day 
to  attorney  are  prima  facie  void;  King  v.  Remington,  36  Minn.  26,  29 
N.  W.  368,  holding  conveyance  to  creditor  as  security  created  a  trusty 
which  disabled  him  from  purchasing  such  or  other  property  at  judgment, 
mortgage  or  bankruptcy  sale;  Boardman  v.  Florez,  37  Mo.  662,  and  Enneau 
V.  Rieger,  106  Mo.  676,  16  S.  W.  868,  both  holding  agent  cannot  speculate 
tor  his  private  gain  to  the  prejudice  of  hi^^ principal;  State  v.  McKay^ 
43  Mo.  603,  if  commissioners  for  sale  of  railroad  confederated  with  other 
persons  in  the  purchase  of  the  property,  the  State  will  be  entitled  to  their 
profits;  Mercantile  Mut.  Ins.  Co.  v.  Hope  Ins.  Co.,  8  Mo.  App.  411,  holding* 
agent  of  two  companies  having  placed  a  risk  in  one  cannot  reinsure  in 
the  other;  State  v.  Jones,  63  Mo.  App.  218,  holding  executor  to  uphold 
]:iurchase  of  share  of  distributee  must  show  it  was  fairly  made,  and  for 
full  value;  Blake  v.  Champers,  4  Neb.  94,  where  executor  invested  assets 
in  land  and  took  title  in  his  own  name,  held  creditor  of  deceased  had  an 
equitable  lien  on  the  land;  Pearson  v.  Concord  R.  R.  Corp.,  62  N.  H.  543, 
644,  13  Am.  St.  Bep.  596,  598,  holding  action  of  common  directors  of  two 
railroad  corporations,  in  matters  where  interests  of  the  roads  conflict, 
may  be  enjoined  by  stockholders;  Stewart  v.  Lehigh  Valley  R.  R.  Co.,  38 
N.  J.  L.  623,  holding  express  contract  between  a  director  and  his  company 
will  not  be  enforced  in  equity  against  the  resisting  cestui  que  trust;  Scott 
v.  Gamble,  9  N.  J.  Eq.  236,  and  Piatt  v.  Longworth,  27  (tkio  St.  196,  199, 
both  holding  executor  selling  land  cannot  become  the  purchaser;  Obert  v. 
Chert,  10  N.  J.  Eq.  103,  where  purchaser  at  administrator's  sale  was  with- 
out means,  and  on  the  same  day  reconveyed  to  administrat<Mr,  deed  was 
held  voidable;  Staats  v.  Bergen,  17  N.  J.  Eq.  307,  holding  trustee  cannot 
be  purchaser  of  trust  property,  even  under  a  judicial  sale;  Booraem  v. 
Wells,  19  N.  J.  Eq.  97,  holding  where  there  was  an  auction  sale  by  ex- 
ecutors, a  conveyance  without  consideration  to  a  third  person  to  carry  out 
an  illegal  agreement  will  be  set  aside;  Colgate  v.  Colgate,  23  N.  J.  Eq. 
383,  where  a  partner  holds  lands  in  trust,  and  the  firm  are  willing  to  give 
full  value  for  them,  the  court  will  order  a  sale  by  trustee  to  the  firm; 
Carson  v.  Marshall,  37  N.  J.  Eq.  216,  holding  trustees  are  never  permitted, 
without  the  aid  of  the  court,  to  buy  trust  property;  Gardner  v.  Ogden, 
22  N.  T.  349,  78  Am.  Dec.  209,  holding  clerk  of  broker,  having  access  to 
the  correspondence  between  his  principal  and  the  vendor,  becoming  pur- 
chaser, is  chargeable  as  trustee  for  vendor;  Scholle  v.  SchoUe,  101  N.  T. 
172,  4  N.  E.  336,  where  trustee  having  an  interest  to  protect  receives  per- 
mission of  court  to  bid,  he  may  make  a  valid  purchase  of  the  trust  prop- 
erty; Empire  State  Ins.  Co.  v.  American  Cent.  Ins.  Co.,  138  N.  Y.  449*, 
34  N.  E.  201,  and  Ferguson  v.  Gooch,  94  Va.  9,  40  L.  R.  A.  2S7,  26  S.  E. 
400,  holding  agent  having  a  discretion  to  exercise  for  two  principals  can- 
not, withoi^it  their  consent,  make  a  binding  contract  between  them;  Sage 
V.  Culver^  147  N.  Y*  247,  41  N.  E.  614,  holding  complaint  alleging  that 
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officers  of  corporation  have  made  use  of  relations  of  trust  to  promote 
dome  selfish  interest  is  not  demnrrable;  Berkmeyer  v.  Kellerman,  32  Ohio 
St.  257,  holding  conveyance  by  minor  on  day  of  arriving  at  age  to 
gaardian  can  only  be  upheld  in  equity  by  clear  proof  that  it  is  just; 
Beeson  v.  Beeson,  9  Pa.  St.  284,  where  trustee  becomes  purchaser  at  sale 
of  a  cotrustee,  to  render  sale  void  you  must  connect  purchaser  with 
fraudulent  acts  of  seller;  Dundas'  Appeal,  64  Pa.  St.  333,  holding  Orphans' 
Court  can  authorize  wife  to  bid  at  a  sale  by  her  husband  as  trustee  of 
estate  in  which  she  is  interested;  Randall  v.  Lautenberger,  16  R.  I.  159, 
13  Atl.  101,  holding  sale  not  enforceable  where  auctioneer  bids  for  a  pur- 
chaser; Coffee  V.  RufKn,  4  Cold.  511,  512,  holding  purchase  by  trustee  of 
trust  property  will  not  be  set  aside,  where  it  is  shown  purchase  was  fair, 
free  from  fraud  and  consideration  adequate;  Lamar  v.  Hale,  79  Va.  158, 
holding  jMurtn^r  can  acquire  the  property  of  the  firm  only  for  the  beneiit 
of  the  firm;  Francis  v.  Cline,  96  Va.  221,  31  S.  £.  17,  holding  voidable 
acts  of  agent  will  not  be  deemed  to  have  been  confirmed,  except  after 
fullest  disclosure  by  agent;  Newcomb  v.  Brooks,  16  W.  Va.  59,  60,  63,  64, 
holding  where  attorney  for  trustee  purchases  the  property  sold  under 
a  decree,  cestuis  que  trust  may  have  sale  set  aside;  Hope  v.  Valley  City 
Salt  Co.,  25  W.  Va.  805,  setting  aside  sale  where  trust  creditor  purchased 
and  sold  the  same  day  at  a  greatly  advanced  price;  Oillet  v.  Oillet^  9  Wis. 
198,  holding  that  administrator  cannot  purchase  outstanding  claims  against 
the  estate,  and  enforce  them;  Badges  v.  Badger,  2  Cliff.  153,  Fed.  Cas. 
718,  Filley  v.  Phelps,  18  Conn.  303,  Hardy  v.  National  Bank,  56  Kan.  496, 
43  Pac.  1126,  Fisher  v.  Concord  R.  R.,  50  N.  H.  205,  Estill  v.  McClintic, 

11  W.  Va.  424,  and  Matheney  v.  Sandford,  26  W.  Va.  405,  all  arguendo. 
Distinguished  in  Hermann  v.  Hall,  217  Fed.  950,  133  C.  C.  A.  619,  up- 
holding sale  by  agent  to  third  parties,  who  afterward  resold  interest  in 
property  to  agent;  Hammond  v.  Hopkins,  143  U.  S.  251,  253,  2^6  L.  £d.  145» 

12  Sup.  Ct.  427,  and  Hoyt  v.  Latham,  143  U.  S.  566,  36  L.  Ed.  264,  12 
Sup.  Ct.  572,  holding  purchase  by  trustee  of  trust  property,  for  his  own 
benefit,  is  voidable;  Easton  v.  German  American  Bank,  23  Blatchf.  275,  24 
Fed.  525,  holding,  as  party  owed  no  duty  to  bid  at  sale  by  trustee,  he  had 
a  right  to  buy  at  the  sale;  Shelton  v.  State,  53  Ind.  333,  holding  interest 
received  by  treasurer  for  public  money  is  his,  authorities  collected; 
Charleville  v.  Chouteau,  18  Mo.  503,  where  no  bidder  presented  himself 
at  executor's  sale,  and  property  was  transferred  to  executor  by  govem- 

^  ment,  it  was  held  valid ;  Leavenworth  v.  Chicago  etc.  Ry.  Co.,  134  U.  S. 

"  708,  38  L.  £d.  1073,  10  Sup.  Ct.  715,  holding  valid  foreclosure  of  mortgage, 
attached  for  fraud  because  of  the  trust  relation  of  the  parties,  when  there 
was  no  fraud  in  fact;  Hardwick  v.  Jones,  65  Mo.  59,  holding  purchase 
«  by  corporation  at  execution  sale  is  not  void,  because  sheriff  conducting 
sale  is  a  stockholder;  Ten  Eyck  v.  Craig,  62  N.  Y.  420,  holding  mortgagee 
in  possession  may  purchase  for  his  own  benefit  on  execution  sale,  upon 
judgment  in  favor  of  a  third  person;  Harrison  v.  Heckler,  6  Ohio  G»  C.  445, 
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holding  indiretct  purchase  by  trustee  at  his  own  sale  cannot  be  set  aside 
after  land  has  been  conveyed  td  bona  fide  purchaser  without  notice. 

Purchase  by  executor  at  own  sale.    Note,  12  Am.  Dec.  85,  86. 

Trustee   dealing  with   cestui  qu6   trust  in   relation   to  trust  estate* 
Note,  16  Am.  Dec.  616.    • 

Mortgage  by  insolvent  corporation  to  directors.     Note,  59  Am.  Eep* 
470. 

Sales  and  conveyances  by  trustees.    Note,  19  Am.  St*  Bep.  289,  290. 

Validity  of  contracts  between  a  director  and  his  corporation.    Note,. 
139  Am.  St.  Bep.  599,  603. 

Validity  of  sale  or  transfer  by  agent  to  himself.    Note,  AnxL  Gas* 
1912A,  1172,  1174,  1175. 
^   Illegal  contracts  as  to  compensation  by  agents  of  vendor  or  vendee* 
Note,  1  Ann.  Gas.  573. 

Right  of  auctioneer  or  officer  conducting  sale  to  bid.    Note,  20  L.  B.  A* 
504,  508. 

Within  what  time  constructiye  trust  will  be  barred  most  depend  upon  dr* 
QCimstances  of  each  case;  statute  begins  to  run  against  fraud  from  time  of 
discovery. 

Approved  in  Buchler  v.  Black,  213  Fed.  887,  holding  lapse  of  three  years 
after  confirmation  of  foreclosure  sale  of  corporation  property  to  trustee 
before  suit  by  stockholder  to  set  sale  aside  and  hold  purchaser  as  trustee 
of  property,  barred  action;  Schofield  v.  Baker,  212  Fed.  513,  holding  suit 
to  recover  from  former  receiver  of  national  bank  property  of  bank  in- 
directly sold  to  himself  not  barred  by  delay  of  many  years  when  com- 
menced shoilly  after  discovery. of  facts;  United  States  v.  Exploration 
Co.,  203  Fe<l  390,  121  C.  G.  A.  491,  holding  liniitations  against  suit  to^ 
cancel  patent  for  fraud  began  to  run  only  on  discovery;  Stanwood  v» 
Wishard,  134  Fed.  964,  suit  by  clients  against  attorney  for  declaration 
of  trust  in  property  purchased  by  defendant  while  acting  in  thfiir  behalf, 
not  barred  in  six  years,  where  complainants  resided  at  distance  and  had  ao 
knowledge  of  transaction;  Williamson  v.  Monroe,  101  Fed.  330,  holding 
equity  suit  will  not  be  stayed  for  laches  before  analogous  limitations  at 
law  have  run  unless  unusual  conditions  are  shown  making  it  inequitable 
to  permit  maintenance  of  suit  after  lapse  of  briefer  time;  Zunkel  v.  Colson, 
309  Iowa,  699,  81  N.  W.  176,  holding  heir  permitting  stepmother  to  retain 
possession  of  land  which  she  held  in  trust  and  use  profits  for  support 
until  nine  years  after  attaining  majority  is  not  guilty  of  laches;  Fowler 
V.  Alabama  Iron  etc.  Co.,  189  Ala.  41,  66  South.  675,  holding  principals 
not  charged  with  knowledge  of  name  of  grantee  in  deed  to  lands  purchased 
for  them  by  agent  when  agent  executed  deed  to  them  in  his  own  name^ 
but  took  deed  in  name  of  infant  son  and  did  not  record  it  for  eighteen 
years;  McGee  v.  Welch,  18  App.  D.  C.  184,  holding  defense  of  laches  not 
sustained;  Taylor  v.  Benham,  5  How.  276,  12  L.  Ed.  151,  holding  statute 
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does  not  run  in  favor  of  cestui  que  trust  until  demand  and  refusal; 
Godden  v.  Kimmeil,  99  U.  S.  202,  25  K  Ed.  431,  holding  gross  laches  in 
prosecuting  claim  is  a  good  defense  in  equity;  James  v.  Atlantic  Delaine 
Co.,  3  Cliff.  621,  Fed.  Cas.  7177,  holding  trust  not  barred ;  Kirby  v.  Lake 
Shore  etc.  R.  R.  Co.,  120  U.  S.  136,  80  L.  Ed.  572,  7  Sup.  Ct.  433,  Kelley 
V.  Boettcher,  85  Fed.  63,  56  U.  S.  App.  376,  and  Farwell  v.  Great  Western 
Tel.  Co.,  161  111.  595,  44  N.  E.  914,  holding  statute  does  not  run  until 
discovery  of  the  fraud,  or  until  with  reasonable  diligence  it  mig^t  have 
been  discovered;  St^ens  v.  Sharp,  6  Sawy.  116,  Fed.  Cas.  13,410,  holding 
lapse  of  time  is  not  an  absolute  bar  to  a  constructive  trust;  Hunter  v. 
Marlboro*,  2  Wood.  &  M.^99,  Fed.  Cas.  6908,  and  Reynolds  v.  Sumner, 
126  111.  71,  9  Am.  St  Rep.  528,  1  L.  R.  A.  830,  18  N.  E.  337,  both  holding 
statute  does  not  run  against  a  trust  until  it  is  disavowed;  Lehman  v. 
La  Forge,  42  Fed.  495,  holding  assignee  in  bankruptcy  has  sufficient 
interest  in  property  conveyed  by  bankrupt  in  fraud  of  creditors,  where 
bar  of  statute  of  limitations  is  not  completed  from  time  fraud  was  dis- 
covered to  maintain  suit  to  prevent  such  property  from  being  subject  to 
lien  of  a  fraudulent  judgment;  Naddo  v.  Bardon,  51  Fed.  498,  4  U.  S. 
App.  642,  and  Dugan  v.  O'Donnell,  68  Fed.  989,  992,  holding  statute  runs 
against  express  trust  from  repudiation ;  Kirby  v.  Lake  Shore  etc.  R.  R.  Co., 
14  Fed.  263,  holding  bill  did  not  disclose  such  laches  as  to  equitably  bar 
the  suit;  McMonagle^v.  McGlinn,  85  Fed.  92,  holding  cestui  que  trust 
did  not  exercise  proper  diligence,  and  could  not  claim  exemption  from 
statute  on  ground  that  fralid  was  concealed;  Mclntire  v.  Pryor,  173  U.  S. 
54,  48  L.  Ed.  612,  19  Sup.  Ct.  358,  where  it  would  not  harm  innocent 
persons,  gross  fraud  was  held  to  do  away  with  defense  of  laches;  Snod- 
grass  v«-6ranch  Bank,  25  Ala.  171,  60  Am.  Dec.  507,  holding  possession 
of  slaves  gives  no  title  if  creditor  of  vendor,  by  reasonable  diligpnce, 
could  not  have  discovered  fraud  within  six  years;  Phalen  v.  Clark,  19 
Conn.  437,  50  Am.  Dec.  259,  where  fraud  was  concealed,  lapse  of  statutory 
time  did  not  preclude  relief  in  equity;  Keighler  v.  Savage  M.  Co.,  12  Md. 
414,  71  Am.  Dec.  608,  holding,  when  parties  with  complete  information 
have  adjusted  their  accounts,  it  would  be  unreasonable  to  subject  them, 
at  any  considerable  distance  of  time,  to  a  demand  for  names;  Morse  v. 
Hill,  136  Mass.  66,  Obert  v.  Obert,  10  N.  J.  Eq.  106,  and  Smith  v.  Drake, 
23  N.  J.  Eq.  305,  holding  plaintiffs  not  guilty  of  such  laches  as  to  prevent 
their  maintaining  the  bill;  Williams  v.  Carle,  10  N.  J.  Eq.  548,  holding 
equity,  in  case  of  actual  fraud,  will  not -refuse  relief  because  of  lapse  of 
time;  Obert  v.  Obert,  12  N.  J.  Eq.  430,  holding  claim  for  relief  in  equity 
may  be  denied  on  the  ground  of  lapse  of,  time  within  the  period  ftxed 
by  the  statute  of  limitations;  Hendrickson  v.  Hendrickson,  42  N.  J.  Eq. 
661,  9  Atl.  743,  refusing  relief  in  case  of  implied  trust;  Bechtold  v.  Reed, 
49  N.  J.  Eq.  115,  22  Atl.  1087,  holding  that  in  the  application  of  doctrine 
of  laches,  great  latitude  is  extended  in  favor  of  the  cestui  que  trust; 
Bruner  v.  Finley,  187  Pa.  St.  406,  41  Atl.  340,  holding  where  trust  was 
repudiated,   fifteen   years'   delay   barred   its    enforcement;    Crannier   v. 
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Mc Swords,  24  W.  Va.  603,  enumerating  considerations  governing  equity 
in  barring  claim  where  full  time  has  not  elapsed;  Andreae  v.  Redfield, 
98  U.  S.  238,  2^  L.  Ed.  163,  arguendo. 

Distinguished  in  Stearns  v.  ^age,  7  How.  829,  830,  12  L.  Ed.  933,  and 
Badger  v.  Badger,  2  Wall.  93,  17  L.  Ed.  838,  refusing  to  establish  a  State 
trust,  unless'  complainant  states  the  fraudulent  means,  and  how  and  when 
he  first  came  to  a  knowledge  of  his  rights;  Clarke  v.  Boorman,  18  Wall. 
606,  21  L.  Ed.  907,  holding  violation  of  trust,  unaccompanied  by  fraudulent 
intent,  is  barred  by  statute. 

Stale  claims,  rule  governing  trusts.    Note,  2  Am.  8t.  Rep.  799. 

Running  of  statute  of  limitations   against   fraudulent   conveyances. 
Note,  4  Aim.  Caa.  1098. 

When  limitations  begin  to  run  in  ca$e  of  fraud  or  concealment.    Note, 

16  E.  R.  0.  268. 
Running  of  limitations  in  case  of  breach  of  fiduciary  duty.    Note,  16 

E.  R.  0.  272. 

In  setting  aside  as  ftandulent,  executor's  sale  to  third  persons  for  tbeir 
own  use,  the  court  allowed  them  cost  of  improvements,  with  interest,  and 
amounts  paid  for  taxes. 

Cited  in  Doggett  v.  Emerson,  1  Wood.  &  M.  206,  Fed.  Cas.  3962,  where 
conveyance  has  been  set  aside,  interest  is  allowed  on  money  refunded  from 
time  it -was  received;  Doe  v.  Harvey,  3  Ind.  106,  holding  sale  of  laud  by 
administrator  to  himself  will  not  be  set  aside  at  law. 

This  case  is  an  illustration  of  a  final  decree  determining  subject  matter  ia 
dispute,  though  it  was  still  necessary  to  direct  a  master  to  report  upon  Its  kind 
or  value. 

Cited  in  Forgay  v.  Conrad,  6  How.  204, 12  L.  Ed.  405.  Thomson  v.  Dean, 
7  Wall.  346,  19  L.  Ed.  95,  and  Merle  v.  Andrews,  4  Tex.  209,  all  holding 
final  decree  deciding  right  to  property,  directing  it  to  be  delivered  to  com- 
plainant, and  awarding  execution;  West  v.  Smith,  8  How.  413,  12  L.  Ed. 
1135,  holding  that  the  independent  claims  were  properly  suspended  and 
the  court  could  proceed  to  a  final  decree;  Beebe  v.  Russell,  19  How.  287, 
15  L.  Ed.  669,  holding  where  case  was  referred  to  master,  who  was  to  re- 
port to  the  court,  the  decree  was  not  final;  Jenkins  v.  Eldredge,  1  Wood. 
&  M.  64,  Fed.  Cas.  7269,  holding  terms  of  a  final  judgment  cannot  be 
altered  in  a  material  part,  except  on  appeal  or  rehearing;  Standard  Ele- 
vator Co.  V.  Crane  Elevator  Co.,  76  Fed.  772,  46  U.  S.  App.  411,  holding 
decree  granting  perpetual  injunction  against  infringement  of  patent  is  final, 
although  it  refers  cause  to  a  master  for  an  accounting;  Chase  v.  Driver, 
92  Fed.  784,  holding  that  decree  ordering  sale  is  final,  though  referring 
case  to  master  for  an  accounting;  dissenting  opinion  in  Randall  v.  Peck- 
ham,  11  R.  I.  607,  discussing  petition  for  rehearing  of  a  cause  in  equity; 
Hipp  V.  Huchett,  4  Tex.  22,  holding  decree  of  foreclosure  and  sale  is  final; 
Patterson  v.  Gaines,  6  How.  585, 12  L.  Ed.  567,  arguendo. 
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Distingaished  in  Craighead  v.  Wilson,  18  How.  201,  15  L.  £d.  S33,  al- 
though the  decree  settles  the  equities,  until  the  allotment  of  ihe  shares,  it 
is  not  final. 

Finality  of  decree,  adjudicating  equities  but  reserving  settlement  of 
accounts  for  report  of  master.    Note,  5  Ann.  Gaa.  177. 

Miscellaneous.  Cited  in  Shulman  v.  Brantly,  48  Ala«  194 ;  Pons  y.  Hart, 
6  Fla.  461 ;  Robinson  v.  L'Engle,  13  Fla.  499 ;  Pasohsl  y.  Perez,  7  Tex.  371  -, 
Girod  ▼.  Creditors, '2  La.  Ann.  646. 

4  How.  567-674,  11  K  Ed.  1105,  UNITED  STATES  Y.  BOOEBS. 

Where  coimtry  occapied  by  one  of  the  Indian  tribes  is  not  within  a  State, 
OongresB  may  enact  laws^to  punish  offenses  committed  there,  either  by  white 
persons  or  Indians. 

Approved  in  United  States  v.  Rickert,  188  U.  S.  439,  47  L.  Ed.  537,  23 
Sup.  Ct.  481,  holding  under  Indian  allotment  act  lands  are  not  taxable  by 
State  during  trust  period  therein  provided ;  Gearlds  v.  Johnson^  183  Fed.  617, 
holding  Congress  could  prohibit  introduction  of  liquor  into  Indian  country 
within  limits  of  organized  State;  Brown  v.  United  States,  146  Fed.  977, 
larceny  committed  in  Indian  reservation  in  Oklahoma  by  one  not  an  Indian 
is  crime  against  United  States  laws  cognizable  by  territorial  courts ;  Ansley 
V.  Ainsworth,  4  Ind.  Ter.  323,  69  S.  W.  890,  holding  Atoka  agreement  on 
adoption  by  Congress  superseded  Choctaw  constitution  as  to  ownership 
of  coal  mines,  Congress  having  complete  control  over  Indians;  Dukes  v. 
McKenna,  4  Ind.  Ter.  163,  69  S.  W.  835,  holding  act  of  Congress  authoriz- 
ing grant  of  toll-bridge  privileges  in  Indian  Territory  not  void  because  not 
providing  for  compensation  to  Indians  for  lands;  Tinker  v.  McLaughlin- 
Farrar  Co.,  32  Okl.  782,  124  Pac.  298,  holding  Congress  had  power  to  limit 
credit  which  might  be  extended  to  licensed  traders  by  Indians;  The  Chero- 
kee Tobacco,  11  Wall.  619,  20  L.  Ed.  229,  and  United  States  v.  Tobacco 
Factory,  1  Dill.  265,  Fed.  Cas.  16,528,  both  holding  internal  revenue  law 
is  in  force  in  Indian  Territpry,  notwithstanding  tenth  article  of  treaty  of 
1866,  with  Cherokee  Nation ;  Ex  parte  Crow  Dog,  109  U.  S.  560,  27  L.  Ed. 
1032,  3  Sup.  Ct.  398,  holding  Circuit  Court  has  jurisdiction  over  offenses 
punishable  by  United  States,  committed  in  Sioux  reservation  within  Da- 
kota Territory;  United  States  v.  Kagama,  118  U.  S.  380,  30  L.  Ed.  230,  6 
Sup.  Ct.  1112,  holding  Indians  are  subject  to  the  laws  of  Congress;  dis- 
senting opinion  in  Elk  v.  Wilkins,  112  U.  S.  122,  28  L.  Ed.  658,  5  Sup.  Ct. 
56,  majority  holding  Indian,  bom  a  member  of  one  of  the  tribes,  is  not 
a  citizen  within  the  Fourteenth  Amendment ;  Cherokee  Nation  v.  Southern 
Kansas  Ry.  Co.,  135  U.  S.  654,  84  L.  Ed.  301,  10  Sup.  Ct.  970,  and 
Cherokee  Nation  v.  Southern  Kansas  Ry.  Co.,  33  Fed.  907,  upholding 
act  of  Congress  granting  railroad  right  of  way  through  Indian  lands; 
In  re  Mayfield,  141  U.  S.  112,  85  L.  Ed.  636,  11  Sup.  Ct.  940,  hold- 
ing member  of  Cherokee  Nation  committing  adultery  with  an  unmar- 
ried woman  within  the  limits  of  its  territory  is  amenable  only  to  the  courts 
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of  the  nation;  Atlantic  ft  Pacific  R.  R.  Co.  v.  Mingus,  165  U.  S.  435,  41 
L.  Bd.  779,  17  ^up.  Ct.  364,  holding  lands  in  the  Indian  Territory  did  not 
pass  under  the  grant  to  the  railroad  company;  Stephens  v.  Cherokee  Na- 
tion, 174  U.  S.  486,  43  L.  Ed.  1055,  19  Sup.  Ct.  737,  holding  Federal  acta 
authorizing  commission  to  determine  citize^iship  of  these  tribes  are  consti- 
tutional; Ex  parte  Sloan,  4  Sawy.  333,  Fed.  Cas.  12,944,  holding  fact  that 
fee  of  Indian  reservation  within  a  State  is  in  the  United  States  will  not 
give  United  States  jurisdiction  of  crime  committed  there;  United  States  v. 
Ewing,  47  Fed,  812,  holding  District  Court  has  jurisdiction  of  indictment 
against  white  man  stealing  horses  of  an  Indian  on  Tankton  reservation 
under  act  of  1790;  Tush-Ho-Yo-Tubby  v.  Barr,  45  Miss.  197,  holding  resi- 
dence in  the  Indian  Territory  is  not  without  the  limits  of  the  United  States ; 
United  States  v.  Monte,  3  N.  M.  125,  3  Pac.  47,  holding  that  murder  on  an 
Indian  reservation  is  within  the  jurisdiction  of  the  United  States  courts; 
State  V.  Doxtater,  47  Wis.  287,  291,  294,  2  N.  W  443,  447,  449,  holding 
Circuit  Court  pf  Brown  county  has  jurisdiction  of  crimes  committed  on 
Oneida  reservation  within  that  county ;  Moore  v.  County  Commrs.,  2  Wyo. 
22,  holding  territory  cannot  tax  property  of  post  traders  at  military  post 
upon  Indian  reservation ;  United  States  v.  Sa-coo-da-cot,  1  Dill.  276, 1  Abb. 
(U.  S.)  383,  Fed.  Cas.  16,212,  arguendo. 

'  Distinguished  in  United  States  v.  McBratney,  104  U.  S.  623,  26  K  Ed. 
870,  holding  Circuit  Court  of  United  States  has  no  jurisdiction  of  an  indict- 
ment against  a  white  man  for  the  murder  of  a  white  man  within  the  Ute 
reservation,  in  the  State  of  Colorado;  Lucas  v.  United  States,  163  U.  S. 
616,  41  L.  Ed.  284,  16  Sup.  Ct.  1170,  holding,  under  the  statute,  burden  is 
on  the  United  States  to  prove  status  of.  negro  murdered  at  Choctaw  Nation. 

Jurisdiction  to  punish  crimes  by  or  against  Indians.    Note,  21  L.  R.  A. 
169,  172. 

Wliite  man  of  full  age,  adopted  In  an  Indian  tribe,  do^  not  thereby  become 
an  Indian. 

Approved  in  Westmoreland  v.  United  States,  156  U.  S.  548,  39  L.  Ed. 
256,  15  Sup.  Ct.  244,  holding  averment  in  indictment  that  defendant  is  "a 
white  person  and  not  an  Indian,"  is  sufficient  to  show  that  he  is  outside  <ff 
the  first  two  clauses  of  Revised  Statutes,  section  2146;  Alberty  v.  United 
States,  162  U.  S.  501,  40  L.  Ed.  1053,  16  Sup.  Ct.  866,  where  negro  became 
a  citizen  of  Cherokee  Nation,  he  was,  for  the  purposjes  of  jurisdiction,  a 
member  of  that  nation,  but  not  an  Indian;  Roff  v.  Bumey,  168  U.  S.  222, 
42  L.  Ed.  443,  18  Sup.  Ct.  62,  holding  right  of  citizenship  in  an  Indian 
nation,  conferred  by  an  act  of  its  legislature,  can  be  withdrawn  by  a  sub- 
sequent act;  United  States  v.  Ragsdale,  Hempst.  500,  Fed.  Cas.  16,113, 
holding  treaty  had  the  effect  to  pardon  an  offense  committed  by  an  Indian 
against  a  white  man  adopted  by  .the  tribe;  Ex  parte  Morgan,  20  Fed.  308, 
holding  Cherokee  Nation  had  no  right  to  demand  fugitive,  since  affidavit 
did  not  show  he  was  an  "Indian,*'  meaning  an  Indian  by  blood;  Raymond 
V.  Raymond,  83  Fed.  724,  55  U.  S.  App.  94,  holding  adoptiouiof  white  per- 
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son  by  Cherokee  Nation  ousts  jurisdiction  of  Federal  courts  over  suits  be- 
tween the  iidopted  member  and  other  members  of  his  tribe. 

Indlluis  were  never  regarded  by  European  discoverers  of  America  as  owners 
of  lands  occupied  by  them,  and  principle  was  adopted  by  United  States.      ^ 

Approved  in  State  v.  Towessnute,  89  Wash.  482,  154  Pac.  807,  holding 
treaties  with  Indians  recognized  ^nly  possessory  right  to  lands  occupied. 

Miscellaneous.  Cited  in  Heckman  v.  United  States,  224  U.  S.  428,  56 
L.  Ed.  826,  32  Sup.  Ct.  424,  referring  to  principal  case  for  history  of  rela- 
tions of  United  States  to  Cherokees ;  Holden  v.  Joy,  17  Wall.  242,  21  L.  E<L 
538,  and  Elk  v..  Wilkins,  112  U.  S.  100,  28  L.  Ed.  645,  5  Sup.  Ct,  44,  to 
point  that  in  certain  sense  Indian  tribes  are  States. 

4  How.  574-576,  11  L.  Ed.  1108,  BABBT  v.  MEBOEIN. 

Denial  of  custody  of  child  to  parent  for  its  well-being.    Note^  41 
L.  R.  A,  (N.  S).  577. 

4  How.  57&-588,  11  L.  Ed.  1109,  BBADFOSD  v.  WIIJ.IAM8. 

In  Florida,  the  fact  that  one  of  the  obligors  was  also  an  obligee  was  not 
a  valid  defense  In  suit  "by  assignee  against  the  other  two  obligors. 

Approved  in  Ransom  v.  Geer,  20  Blatchf.  536,  12  Fed.  608,  holding  co- 
executors  could  bring  bill  in  equity  to  apply  to  debt  of  coexecutor  his 
commissions ;  Lanier  v.  Chappell,  2  Fla.  630,  where  there  was  a  contract  to 
pay  money  to  one,  as  guardian,  by  a  company  of  which  he  was  a  member, 
this  union  of  the  characters  of  debtor  and  creditor  mei*ely  suspended  the 
remedy  as  to  the  guardian,  but  infant  may  sue  by  his  prochein  ami ;  Ross- 
man  V.  McFarland,  9  Ohio  Si.  382,  holding  action  might  be  maintained  in 
the  names  of  the  assignees,  although  one  of  them  was  also  a  maker  of  the 
note ;  Shields  v.  Odell,  27  Ohio  St.  404,  holding  appointment  as  administra- 
tor of  surety  on  bond  of  previous  executor  does  not  convert  debt  of  such 
executor  into  assets;  Booth  v.  Kinsey,  8  Gratt.  563,  568,  573,  declaring  that 
action  can  be  maintained  when  same  person  is  an  obligor  and  an  obligee  in 
the  same  bond.  ^ 

Iaw  of  Florida  giving  same  rights  and  powers  to  assignee  as  obligee  pos- 
sessed refers  to  substantial  defenses,  not  to  merely  technical  defects. 

Cited  in  Sinclair  v.  Gray,  9  Fla.  83,  holding  provision  of  statute  dispens- 
ing with  proof  of  the  execution  of  bonds,  notes,  etc.,  unless  the  same  be 
denied  by  the  plea  of  the  defend&nt  under  oath,  does  not  apply  to  the  in- 
dorsement or  assignment  of  such  instruments;  Van  Winkle  v.  Blackford, 
28  W.  Va.  687,  690,  holding  that  bond  never  having  been  delivered  was 
inoperative,  it  remained  in  the  hands  of  the  principal  obligor,  also  one  of 
the  obligees. 
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4  How.  689-591,  11  L.  Ed.  1115,  HUNT  v.  PAIaAO. 

A  State  law  could  not  Talldly  declare  tbe  records  of  a  court  of  the  Terri- 
tory of  Florida,  it  being  a  court  of  the  United  States,  to  be  a  part  of  tlie 
records  of  its  own  State  court. 

Approved  in  Linge's  Admr.  v.  Alaska  Treadwell  Co.,  3  Alaska,  25,  hold- 
ing cases  pending  in  Douglas  Island  precinct  were  suspended  by  order  abol- 
ishing court ;  Inerarity  v.  Curtis  etc.  Trustees,  4  Fla.  180,  181,  191,  holding* 
Supreme  Court  of  Florida  not  being  successor  of  Territorial  Court  of  Ap- 
peals cannot  a\^ard  process  to  execute  decrees  of  that  court;  Campbell  v. 
Coulston,  19  N.  D.  651,  124  N.  W.  691,  holding  State  District  Court  not 
Successor,  for  purpose  of  inquiring  into'  merits  of  litigation,  of  territorial 
District  Court  which  rendered  judgitlent;  Higgins  v.  Brown,  20  Okl.  400, 
1  Okl.  Cr.  75,  94  Pac.  720,  holding  indictment  for  murder  pending  in  Fed- 
eral court  for  Indian  Territory  at  time  of  admission  of  Oklahoma  was  eog- 
nizable  in  District  Court  of  State  as  its  successor,  under  provisions  of 
enabling  act  and  Constitution;  Eberle  v.  King,  20  Okl.  57,  93  Pac.  751, 
holding  records  of  clerk  of  'United  States  court  for  Indian  Territory  be- 
came by  act  of  Congress  concurred  in  by  State  records  of  register  of  deeds 
for  State ;  Benner  v.  Porter,  9  How.  245,  246,  13  L.  Ed.  124,  hplding  terri- 
torial court  had  no  jurisdiction  to  render  a  decree,  after  territory  became  a 
State ;  Clinton  v.  Englebrecht,  13  Wall.  448,  20  L.  £d.  662,  Jiolding  jurors 
summoned  to  territorial  courts,  under  the  acts  of  Congress  applicable  only 
to  the  courts  of  the  United  States,  are  wrongfully  summoned;  dissenting 
opinion  in  McAllister  v.  United  States,  141  U.  S.  199,  35  L.  Ed.  701,  U 
Sup.  Ct.  958,  holding  that  a  judge  of  the  district  of  Alaska  is  not  a  judge 
of  a  court  of  the  United  States  within  the  meaning  of  section  1768  of  the 
Revised  Statutes;  United  States  v.  Haskins,  3  Sawy.  273,  Fed.  Cas.  15,322, 
holding  that  territorial  courts  are  "courts  of  the  United  States"  within 
section  33  of  the  Judiciary  Act;  Ames  v.  Colorado  Central  R.  R.  Co.,  4 
Dill.  257,  Fed.  Cas.  324,  holding  legislation  is  necessary  on  the  admission 
of  a  territory  to  save  causes  pending  in  territorial  courts ;  In  re  Osterhaus, 
18  Fed.  Cas.  895,  896,  holding  that  a  territorial  court  is  a  United  States 
court  within  the  meaning  of  the  act  of  1864 ;  Dome  v.  Richmond  Silver  Min. 
Co.,  43  Fed.  692,  under  act  providing  that  action  pending  in  territorial  courts 
upon  its  admission  to  Union,  may  be  transferred  to  State  courts,  and  to 
United  States  courts  upon  written  request  of  one  of  the  parties,  held,  upon 
such  request,  Federal  court  gains  exclusive  jurisdiction;  Territory  v.  Duf- 
field,  1  Ariz.  Ter.  69,  holding  Congress  exercises  whole  power  in  legislating 
as  to  territories;  Braithwaite  v.  Power,  1  N.  D.  474,  48  N.  W.  361,  hold- 
ing courts  of  North  Dakota  have  jurisdiction  to  render  judgment  in  actions 
pending  in  territorial  courts;  Kerr  v.  WooUey,  3  Utah,  463,  24  Pac.  833, 
holding  Supreme  Court,  under  the  organic  act  of  the  territory,  is  a  court 
of  original  chancery  jurisdiction,  limited  only  by  the  nature  of  the  court; 
dissenting  opinion  in  United  States  v.  Jones,  5  Utah,  561,  18  Pac.  238, 
Pendleton  v.  Cowling,  11  Mont.  47,  27  Pac.  388,  and  Lincoln-Lucky  etc.  Min« 
Co.  v.  District  Court,  7  N.  M.  503,  38  Pac.  586,  all  arguendo. 
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Distinguished  in  Wright  v.  Marsh,  2  G.  Greene,  102,  holding  records  of 
the  territorial  eonrts  of  Iowa,  are  not  to  be  considered  foreign  in  the  State 
courts  of  Iowa. 

Criticised  in  Hastings  v.  Johnson,  2  Nev.  193,  191,  holding  under  State 
Constitution,  cases  pending  in  late  territorial  courts  might  be  transferred 
to  and  determined  by  the  State  courts;  dissenting  opinion  in  Campbell  v. 
Conlston,  19  N.  D.  668,  669,  124  N.  W.  6^9,  majority  holding  State  District 
Court  not  successor,  for  purpose  of  inquiring  into  merits  of  litigation,  of 
District  Court  of  territory  in  which  judgment  was  rendered. 

Wtit  at  error  will  not  issue  to  bring  np  record  of  court  no  longer  In  ezlst- 
encB,  and  upon  reversal  of  whose  Judgment  no  mandate  for  further  proceedings 
caa  go  from  this  to  any  court. 

Approved  in  Parr  v.  Colfax,  197  Fed.  304,  117  C.  C.  A.  48,  holding  Cir- 
cuit Court  of  Appeals  could  not  entertain  appeal  when  it  had  no  jurisdic- 
tion to  enforce  judgment  rendered  thereon;  McNulty  v.  Batty,  10  How.  79, 
IS  L.  Ed.  336,  holding  that  on  the  admission  of  Wisconsin  as  a  State  all 
authority  of  United  States  courts  to  revise  judgmeikts  of  its  courts  ceased; 
Gordon  v.  United  States,  117  U.  S.  704,  Appx.,  holding  Congress  cannot 
confer  on  United  States  courts  the  power  to  hear  an  appeal  from  any 
tribunal  exercising  special  powers  under  an  act  of  Congress ;  United  States 
V.  McCrory,  91  Fed.  297,  where  amendment'  of  statute  takes  away  juris- 
diction of  Circuit  Court  after  judgment,  while  writ  of  error  is  pending, 
writ  will  be  abated;  Sparrow  y.  Strong,  2  Nev.  365,  but  holding  Supreme 
Court  of  Nevada  has  control  of  records  of  territorial  court. 

Distinguished  in  Cheney  v.  Alaska  etc.  Min.  Co.,  148  Fed.  810,  under  31 
Stat.  321^  requiring  district  judges  in  Alaska  to  divide  division  into  pre- 
cincts, where  judge  abolished  Dou!^lass  Island  precinct  and  provided  that 
its  territory  should  become  part  of  Juneau  precinct,  commissioner  of  Ju- 
neau could  remove  administrator  appointed  by  Douglass  precinct  commis- 
sioner. 

Practice  and  procedure  governing  transfer  of  causes  to  Federal  Su- 
preme Court  for  review.    Note,  66  L.  B.  A.  836. 

Writ  of  .error  must  be  directed  to  the  court  which  holds  the  proceedings 
as  a  part  of  its  own  records. 

Approved  in  United  States  v.  Kelly,  97  Fed.  462,  holding  act  of  June  27, 
1898,  deprived  Circuit  Court  and  District  of  jurisdiction  of  pending  suits 
for-'services  and  Circuit  Court  of  Appeals  of  power  to  proceed  further  on 
review;  Atherton  v.  Fowler,  91  U.  S.  146,  23  L.  Ed.  266,  holding  writ  of 
error  shouldbe  sent  to  the  highest  court  of  the  State,  unless  the  latter, 
after  pronoumJing  judgment,  sends  its  record  to  the  inferior  court;  Deans 
V.  Wilcoxon,  18  Fia.  549,  holding  that  it  is  essential  to  the  jurisdiction  of 
the  Circuit  Court,  in  a  proceeding  by  certiorari,  that  the  writ  issue  and  be 
returned  with  a  transcript  sought  to  be  quashed,  unless  the  writ  and  return 
in— 70 
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are  waived;  dissenting  opinion  in  Underwood  v.  McVeigh,  131  U.  8.  exxii, 
Appx.,  21  L.  Ed.  954,  majority  dismissing  writ  of  error,  because  it  should 
have  been  directed  to  Court  of  Appeals  of  Virginia. 

Distinguished  in  United  States  v.  Jacobus,  96  Fed.  262,  holding  Circuit 
€ourt  judgment  rendered  before  amendatory  act  of  June  27,  1898,  chapter 
503,  may  be  reviewed  on  appeal  by  either  party. 

4  How.  591-640,  11  L.  Ed.  1116,  BHODE  ISLAND  Y.  B£A88A0mXSBTTa. 

Long  possession  under  a  claim  of  ilglit,  especially  jji  case  of  disputed 
l>oundary,  will  not  be  disturbed. 

Approved  in  Maryland  v.  West  Virginia,  217  U.  S.  42,  64  L.  Ed.  658,  30 
Sup.  Ct.  268,  following  rule;  Louisiana  v.  Mississippi,  202  U.  S.  54,  50 
L.  Ed.  932,  26  Sup.  Ct.  408,  determining  disputed  boundary  between  Missis- 
sippi and  Louisiana  in  waters  of  Lake  Borgne  and  Mississippi  Sound; 
Moore  v.  McGuire,  142  Fed.  798,  holding  Island  No.  76,  in  Mississippi 
River,  was  in  State  of  Mississippi;  Indiana  v.  Kentucky,  136  U.  S.  611, 
Z^  L.  Ed.  333,  10  Sup.  Ct.  1054,  holding  long  acquiescence  by  one  State  in 
the  possession  of  territory  by  another,  is  conclusive  of  the  title  of  that 
State;  Virginia  v.  Tennessee,  148  U.  S.  623,  527,  37  L.  Ed.  544,  546,  13 
Sup.  Ct.  736,  737,  holding  boundary  line  located  and  afterward  acquiesced 
in  for  a  long  course  of  years  is  conclusive;  Groover  v.  Coffee,  19  Fla.  80, 
and  Coffee  v.  Groover,  20  Fla.  81,  both  holding  grants  by  a  government  de 
facto  of  parts  of  a  disputed  territory  in  its  possession  are  valid;  Inhabit- 
ants of  Somerset  v.  Inhabitants  of  Rehoboth,  6  Cush.  323,  holding  a  settle- 
ment may  be  acquired  in  a  town  by  a  residence  on  a  part  thereof,  within, 
the  actual  jurisdiction  of  the  commonwealth,  although  within  the  rightful 
jurisdiction  of  another  State;  Eldridge  v.  City  of  Binghamton,  120  N.  T. 
314,  24  N.  £.  463,  holding  title  to  land  may  be  acquired  by  adverse  posses- 
sion by  the  State  for  the  use  of  the  public;  State  v.  Young,  46  Vt.  529, 
holding  political  boundaries  may  be  established  by  the  acquiescence  of  the 
proper  parties,  but  State  boundaries  cannot  be  changed  by  the  acquiescence 
■of  towns. 

Distinguished  in  Coffee  v.  Groover,  123  U.  S.  8,  31  L.  Ed.  55,  8  Sup.  Ct. 
-5,  holding  this  rule  not  applicable  in  relation  to  titles  created  by  a  sov- 
ereign in  possession,  but  not  rightfully  so;  McMillas  v.  Hannah,  106  Tenn. 
694,  61  S.  W.  1022,  on  facts. 

The  maxim,  ''Nullum  tempus  occurrit  regi."    Note,  101  Am.  St.  Rep. 

154. 
Estoppel  to  assert  governmental  power.    Note,  16  L.  R.  A.  178. 

State's  power  to  secure  title  by  adverse  possession.    Note,  19  L.  R.  A. 
(N.S.)  1120. 

Miscellaneous.  Cited  in  Wisconsin  v.  Pelican  Ins.  Co.,  127  U.  S.  288, 
^2  L.  Ed.  242,  8  Sup.  Ct.  1373,  as  an  instance  of  controversy  between  two 
:States  as  to  boundary. 
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4  Mom.  64<^-646,  11  Z..  Bd.  1138,  HABIXEMAN  v.  ANDEBSON. 

BnvnauB  Ooaact  wlU  grant  supersedeM  to  stay  all  proceedings  in  Circuit 
Court,  where  defendant  was  wltboat  negligence,  after  case  has  been  docketed 
and  dismissed,  not  on  second  writ  of  error,  but  to  give  effect  to  point. 

Approved  in  In  re  McKenzie,  180  U.  S.  560,  45  L.  Ed.  668,  21  Sup.  Ct. 
473,  as  instance  of  case  where  supersedeas  was  issued  by  Supreme  Court; 
Sutherland  v.  Pearce,  186  Fed.  786,  108  C.  C.^A.  657,  holding:  appellant 
not  negligent  and  refusing  to  dismiss  appeal;  Boston  &  M.  R.  Co.  v. 
Gokey,  160  Fed.  687,  where  District  Court  judgment  has  been  affirmed 
by  Court  of  Appeals,  and  mandate  sent  doWh,  but  defeated  party  has 
applied  for  certiorari  from  Supreme  Court  to  review  decision  of  Court 
of  Appeals,  District  Court  will  stay  execution  pending  certiorari;  Ex 
parte  Milwaukee  R.  R.  Co.,  5  Wall.  190,  18  L.  Ed.  677,  ordering  a  super- 
sedeas should  issue,  upon  bond  being  filed  ;^  S laugh ter-Hou^  Cases,  10 
Wall.  292,  19  L.  Ed.  920,  holding,  when  conditions  of  judiciary  act  have 
been  complied  with.  Supreme  Court  may  issue  supersedeas,  though  ap- 
plication is  made  before  the  return  day  of  the  writ  of  error;  French  v. 
Shoemaker,  12  Wall.  100,  20  L.  Ed.  271,  where  party  is  enjoined  from 
Any  proceeding  whatever,  not  in  accordance  with  certain  contracts,  though 
an  appeal  has  been  taken  within  ten  days,  defendant  may  be  ordered 
to  desist  from  a  second  suit  to  set  aside  said  contract;  In  re  Claasen, 
140  U.  S.  208,  85  L.  Ed.  412,  11  Sup.  Ct.  738,  and  Hudson  v.  Parker,  156 
XJ.  S.  281,  89  K  Ed.  425,  15  Sup.  Ct.  452,  holding  supersedeas  may  be 
issued  upon  a  writ  of  error  in  a  criminal  case;  Gunn  v.  Black,  60  Fed. 
160,  19  U.  S.  App.  489,  arguendo. 

Distinguished  in  New  England  R.  R.  Co.  y.  Hyde,  101  Fed.  399,  holding 
Circuit  Court  of  Appeals  cannot  allow  supersedeas  where  plaintiff  in 
€rror  has  not  filed  writ  of  error  within  sixty  days-  from  entry  of  judg- 
ment ;  Hogan  v.  Ross,  11  How.  296,  13^.  Ed.  70S,  and  'Adams  v.  Law,  16 
How.  148,  14  L.  Ed.  882,  both  holding  supersedeas  cannot  be  granted, 
unless  writ  of  error  has  been  issued  within  ten  days  of  rendition  of 
judgment. 

Practice    and  procedure    governing    transfer    of    causes    to    Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  865. 

4  How.  645-646,  11  Ii.  Ed.  1140,  HOLLIDAV  v.  BATSON. 

Motion  to  docket  and  diamlBH  must  set  f  ortb  the  names  of  all  the  parties. 
Approved  in  Smith  v.  Clark,  12  How.  22,  13  L,  Ed.  876,  following  rule ; 
The  Protector,  11  Wall.  87,  20  L.  Ed.  48,  dismissing  appeal  taken  in 
name  of  A.  B.  Co.;  The  City  of  Lincoln,  19  Fed.  461,  dismissing  appeal 
where  bond  was  given  in  favor  of  only  one  of  the  libelants;  State  v. 
€anfield  (Fla.),  23  South.  598,  42  L.  R.  A.  80,  dismissing  writ  of  error 
sued  out  by  one  appellant  "et  aL" 
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Distinguished  in  The  Natchez,  27  Fed.  310,  whM«  an  appeal  in  ad- 
miralty has  been  taken  by  petition  and  citation,  ta$d  appellee  has  been. 
served  and  appeared,  the  appeal  has  a  standing  irrespective  of  the  bond. 

Substitution  of  phrase  "et  al."  in  place  of  names  in  process,  pleadings^ 
etc.    Note,  14  Ann.  Gas.  573. 

4  How.  646-709,  11  L.  Ed.  1141,  WILSON  Y.  BbTTBSEAlT.  ^ 

Act  of  1836  aathorlzed  the  eztenBlon  of  a  patent,  on  the  application  of  an 
executor  or  administrator  of  a  deceased  patentee. 

Approved  in  Woodworth^v.  Wilson,  4  How.  716,  11  L.  Ed.  1173,  fol- 
lowing rule;  De  La  Vergne  Machine  Co.  v.  Featherstone,  147  U.  S.  223, 
37  L.  Ed.  143,  13  Sup.  Ct.  286,  holding  patent  issued  to  inventor,  "his 
heirs  or  assigns,^'  after  his  death,  is  a  valid  patent;  Carew  v.  Boston 
E.  F.  Co.,  1  Holmes,  47  Fed.  Cas.  2398,  holding  assignee  of  administrator 
may  take  a  reissue  in  his  own  name;  Woodworth  v.  Hall,  1  Wood.  & 
M.  254,  256,  Fed.  Cas.  18,016,  and  Smith  v.  Mercer,  22  Fed.  Cas.  602, 
both  holding  legal,  extension  to  adminstrator ;  Whitcomb  v.  Spring  Valley 
Coal  Co.,  47  Fed.  657,  allowing  reissue  to  guardian  of  insane  patentee; 
Bement  &  Sons  v.  National  Harrow  Co.,  186  U.  S.  89,  46  L.  Ed.  10e8» 
122  Sup!  Ct.  764,  arguendo.  • 

f        Patent  rights  as  property.    Note,  17  Ann.  Gas.  391. 

Extension  does  not  inure  to  the  benefit  of  assignee  under  the  original 
patent. 

Approved  in  Gear  v.  Grosvenor,  1  Holmes,  220,  Fed.  Ciw.  5291,  holdings 
assignment  "to  the  full  end  of  the  term  for  which  said  letters  patent 
are  or  may  be  granted"  conveys  no  interest  in  a  subsequent  extended 
term;  Jenkins  v.  Nicholson  Pav.  Co.,  1  Abb.  (U.  S.)  569,  Fed.  Cas.  7273, 
Case  V.  Redfield,  4  McLean,  528^^  Fed.  Cas.  2494,  Gibson  v.  Gifford, 
1  Blatchf.  631,  Fed.  Cas.  5395,  Gibson  v.  Cook,  2  Blatchf.  146,  Fed.  Cas. 
5393,  Hodge  v.  Hudson  River  R.  R.  Co.,  6  Blatchf.  89,  90,  Fed.  Cas. 
6559,  Mowiy  v.  Grant  St.  R.  R.  Co.,  10  Blatchf.  92,  Fed.  Cas.  9893,  and 
Wetherill  v.  Passaic  Zinc,  29  Fed.  Cas.  839,  all  holding  assignment  of 
patent  carries  no  interest  in  subsequently  extended  term  without  a  pro- 
vision to  that  effect;  Phelps  v.  Comstock,  4  McLean,  354,  Fed.  Cas. 
11,075,  holding  assignee  takes  interest  in  renewal,  when  such  intention 
is  evinced;  Blanchard's  Gun-stock  etc.  Factory  v.  Warner,  1  Blatchf.  276, 
Fed.  Cas.  1521,  holding  act  of  Congress  intended  to  give  assignees  of 
old  patent  an  equally  exclusive  privilege  in  extended  term;  Prime  v. 
Brandon  Mfg.  Co.,  16  Blatchf.  467,  466,  Fed.  Cas.  11,421,  holding  where 
patentee  during  his  original  term  parted  with  his  right  to  an  extension, 
that  equitable  title  to  extension  was  in  grantee;  Clum  v.  Brewer,  2  Curt. 
520,  Fed.  Cas.  2909,  holding  inchoate  right  of  inventor  to  an  extension 
of  patent  is  subject  to  sale;  Wood  v.  Michigan  etc.  R.  R.  Co.,  2  Biss. 
66,  67,  69,  Fed.  Cas.  17,957,  holding  assignee  can  continue  to  use  article 
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during  extension;  but  cannot  continue  to  make  it;  Crompton  v.  Belknap 
Mills,  6  Fed.  Cas.  845,  s.  c,  30  Fed.  Cas.  1064,  holding  that  a  reissue 
granted  to  an  assignee  may  be  extended  to  the  patentee. 

Court  should  hesitate  before  giving  a  construction  unjust  to  the  public  and 
individual  rights. 

Approved  in  Knowlton  v.  Moore,  178  U.  S.  77,  44  L.  Ed.  984,  20  Sup. 
Ct.  761,  holding  war  revenue  act  of  1898,  taxing  legacies,  imposes  duty 
on  particular  legacies  and  not  on  whole  personal  estate;  In  re  Halsey 
Electric  Generator  Co.,  175  Fed.  832,  in  construing  statute,  court  may 
be  justified  in  giving  weight  to  consideration  of  injustice  and  inconve- 
nience resulting  from  particular  constructioa;  Hogg  v.  Emerson,  6  How. 
486,  12  L.  Ed.  526,  in  construing  patents,  courts  will  not  yield  to  tech- 
nicalities likely  to  prove  ruinous  to  inventors;  Bate  Refrigerating  Co.  v. 
Sulzberger,  157  U.  S.  37,  39  L.  Ed.  611,  15  Sup.  Ct-  516,  holding  that  when 
language  of  statute  is  plain,  a  refusal  to  follow  indicates  a  purpose  to 
change  the  law  by  judicial  action;  Pierpont  v.  Fowle,  2  Wood.  &  M.  44,  ' 
.Fed.  Cas.  11,152,  holding  construction  of  contracts  relating  to  copyrights 
should  be  favorable  to  authors. 

When  patent  is  extended  under  act  of  1836,  person  in  lawful  use  of  machine 
at  the  expiration  of  the  first  term  may  continue  to  use. 

Approved  in  Leeds  &  Catlin  Co.  v.  Victor  Talking  Mach.  Co.,  213  U.  S. 
336,  53  L.  Ed.  820,  29  Sup.  Ct.  503,  holding  right  of  substitution  of  ele- 
ments of  combination  extended  only  to  replacement  made  necessary  by 
deterioration  to  preserve  fitness  for  use;  Wagner  Typewriter  Co.  v.  Web- 
ster Co.,  144  Fed.  409,  owner  of  typewriter  equipped  with  patented  ribbon 
spool  may  replace  both  ribbon  and  spool  as  matter  of  repairs;  Bobbs- 
Merrill  Co.  v.  Straus,  139  Fed.  187,  where  publisher  of  copyrighted  books 
sold  them  to  retailers,  resale  by  latter  is  not  infringement  though  books 
contained  notice  that  no  dealer  could  sell  them  at  less  than  price  fixed 
by  publisher;  New  York  Phone^Co.  v.  Edison,  136  Fed.  613,  construing 
exclusive  license  to  use  and  sell  phonographs;  Simpson  v.  Wilson,  4  How. 
711,  11  L.  Ed.  1170;  Wilson  v.  Turner,  4  How.  712,  11  L.  Ed.  1171; 
Bloomer  v.  McQuewan,  14  How.  549,  550,  14  L.  Ed.  547  (see 
dissenting  opinion,  pp.  555,  560,  562,  14  L.  Ed.  589,  541,  542),  Bloomer 
V.  Millinger,  1  Wall.  351,  17  L.  Ed.  584,  Eunson  v.  Dodge,  18  Wall.  416, 
21  L.  Ed.  768,  and  Woodworth  v.  Curtis,  2  Wood.  &  M.  528,  Fed.  Cas. 
18,013,  all  following  rule ;  Wilson  v.  Simpson,  9  How.  122,  124,  18  L.  Ed. 
72,  78,  holding  assignee  had  right  to  repair  machine  by  replacing  knives; 
Chaffee  v.  Boston  Belting  Co.,  22  How.  223,  16  L.  Ed.  242,  where  assignee 
of  extended  patent  sued,  parties  justifying  under  license  from  patentee 
must  show  connected  title  to  themselves;  Paper-Bag  Cases,  105  U.  S. 
771,  26  L,  Ed.  961,  holding  license  for  exclusive  use  of  machine  continues 
no  longer  than  the  term  of  the  original  letters;  Boesch  v.  Graff,  133 
U.  S.  702,  38  L.  Ed.  789,  10  Sup.  Ct.  380,  when  an  invention  patented 
in  foreign  country  is  also  patented  here,  articles  containing  it  cannot 


/ 
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be  imported  without  the  license  of  patentee  here;  Keeler  v.  Standard 
Folding  Bed  Co.,  167  U.  S.  662,  666,  89  L.  Ed.  849,  850,  15  Sup.  Ct.  739, 
740,  and  Ajlams  v.  Burks,  1  Holmes,  41,  44,  Fed.  Cas.  50,  holding  pur- 
chaser of  patented  article  acquires  an  absolute  property  (see  dissenting: 
opinion,  p.  667,  39  L.  Ed.  851,  15  Sup.  Ct.  741);  Woodworth  v.  Cook, 
2  Blatchf.  161,  Fed.  Cas.  18,011,  holding  party  may  set  up  any  right 
he  had  prior  to  the  license  to  use  the  machine;  Day  v.  Union  India 
Rubber  Co.,  3  Blatchf.  491,  492,  493,  498,  499,  Fed.  Cas.  3691,  holding 
assignee  of  right  to  use  a  patent  process  may  use  during  an  extension ; 
Brickill  v.  New  York,  18  Blatchf.  276,  7  Fed.  482,  holding,  under  act 
of  1839,  party  to  whose  engines  apparatus  was  attached,  before  patent 
was  applied  for,  acquired  not  the  right  to  practice,  but  only  to  use  the 
invention;  Goodyear  v.  Beverly  Rubber  Co.,  1  Cliff.  365,  Fed.  Cas.  5557, 
when  patented  machine  rightfully  passes  to  the  hands  of  the  purchaser, 
it  is  no  longer  within  the  limits  of  the  monopoly;  Aiken  v.  Manchester 
Print  Works,  2  Cliff.  437,  Fed.  Cas.  113,  holding  purchase  of  these  par- 
ticular machines  gives  no  power  to  replace  them  with  new  ones;  Mor- 
gan Envelope  Co.  v.  Albany  Perforated  Wrapping  Paper  Co.,  40  Fed. 
581,  holding  defendant'  could  replace  paper  upon  the  fixtures  and  sell 
them;  Jackson  .v.  Vaughan,  73  Fed.  839,  holding  one  can  pur^ase  from 
licensee  in  on^  territory  and  resell  them  in  territory  reserved  by  patentee; 
Thompson-Houston  Electric  Co.  v.  Kelsey  Electric  etc.  Co.,  75  Fed.  1009, 
45  U.  S.  App.  95,  holding  it  no  infringement  to  replace  trolley  stand 
for  user  of  invention;  McBurney  v.  Goodyear,  11  Cush.  571,  holding  that 
existing  contract  applies  equally  to  patent  after  reissue;  Howe  v.  Wool- 
dredge,  12  Allen,  22,  holding,  after  sale,  patentee  has  no  longer  any 
interest  in  that  particular  machine;  Heaton-Peninsular  Button  Fastener 
Co.  V.  Eureka  Specialty  Co.,  77  Fed.  295,  47  U.  S.  App.  14)5,  35  L.  B.  A. 
782,  arguendo. 

Distinguished  in  Daimler  Mfg.  Co.  v.  Conklin,  170  Fed,  70,  71,  72,  Z7 
L.  R.  A.  (N.  S.)  534,  95  C.  C.  A.  346,  holding  purchaser  of  patented  article 
in  foreign  country  was  chargeable  with  ihfringement  when  he  brought  it 
into  United  States  and  used  it;  Philadelphia  etc.  R.  R.  Co.  v.  Trimble,  10 
Wall.  380, 19  L.  Ed.  952,  holding  grant  by  patentee  of  an  extension,  before 
it  has  issued,  will  carry  the  legal  as  well  as  the  equitable  interest  in 
the  patent;  Bloomer  v.  Stolley,  5  McLean,  163,  Fed.  6as.  1559,  holding 
act  of  1836  has  no  application  to  extension  by  Congress;  Fire  Extin- 
,  guisher  Mfg.  Co.  v.  Graham,  16  Fed.  551,  which  related  to  assignment 
of  patent,  not  to  terms  extended  by  general  or  special  laws. 

Implied  covenant  by.  grantor  of  exclusive  license  under  patent  not 
to  derogate  from  such  license  by  his  own  acts.  Note,  18  Ann.  Oas. 
978. 

Grantee  of  an  exclusive  right  to  make,  use  and  vend  two  patented  machines 
wltldn  a  spedfled  territory  may  sue  In  his  own  name  for  an  Infttni^ement  within 
that  territory,  under  act  of  1846. 


UU  WILSON  V.  ROUSSEAU.  4  How.  64e-7(» 

Approved  in  Swindell  YvToungstown  Sheet  Tube  Co.,  230  Fed.  442,  hold- 
ing  patent  was  franchise  giving  patentee  exclusive  right  to  make,  use  and 
sell  patented  article,  which  right  could  be  dealt  with  like  any  other 
property;  Waterman  v.  Mackenzie,  138  U.  S.  256,  34  L.  Ed.  926,  11  Sup. 
Ct.  335,  holding  that  grant  of  "sole  right  to  manufacture  and  sell"  (not 
expressly  authorizing  him  to  use  it)  is  a  license  and  gives  no  right  to 
sue  in  hh  own  name;  Chambers  v.  Smith,  5  Fed.  Cas.  427,  reaffirming 
rule;  Hill  v.  Whitcomb,  1  Holipes,  324,  Fed.  Cas.  6502,  and  Buss ^ v.  Put- 
ney, 38  N.  H.  47,  holding  that  licensee  cannot  maintain  suit  for  infringe- 
ment in  his  own  name;  Baldwin  v.  Sibley,  1  Cliff.  156,  Fed.  Cas.  805,^ and 
Kempton  v.  Bray,  99  Mass.  353,  arguendo. 

Distinguished  in  Bowers  v.  Atlantic,  Gulf  &  Pacific  Co.,  162  Fed.  901, 
holding  one  having  license  to  use  and  build  patented  machine  in  g^ven 
territory  could  not  sue  in  his  own  name  for  infringement,  and  was  not 
necessary  party  to  suit  by  patentee;  McFadden  v.  Alexander  154  Iowa, 
719,  135  N.  W.  397,  holding  contract  was  mere  license  to  make  and  sell 
in  given  territory. 

Covenant  for  "renewal"  must  be  construed  with  reference  to  law  concern- 
ing renewals  then  existing,  and  does  not  embrace  a  new  a^  distinct  right 
created  by  a  subsequent  law. 

Cited  in  Goodyear  v.  Cary,  4  Blatchf.  303,  Fed.  Cas.  5562,  holding 
term  "renewal,"  carried  the  right  to  extensions  of  such  patents. 

Patent  granted  to  the  administrator  was  founded  upon  a  suflLcient  spedil- 
cation  and  proper  drawings,  and  is  vaUd. 

Cited  in  Van  Hook  v.  Pendleton,  1  Blatchf.  194,  195,  Fed.  Cas.  16,851, 
I  holding  that  cited  case  decided  the  sufficiency  of  the  amended  specifica- 
tion, and  the  validity  of  the  reissued  patent;  Hogg  v.  Emerson,  6  How. 
481,  12  L.  Ed.  524,  holding  schedule  annexed  to  letters  patent  is  part  oi 
them,  and  may  be  resorted  to,  to  explain  title  of  invention. 

Commissioner  of  patents,  where  letters  have  been  extended  under  act  of 
1836,  may  accept  a  surrender  and  reissue  amended  letters,  after  expiration  of 
original  term. 

Cited  in  Gibson  v.  Harris,  1  Blatchf.  169,  Fed.  Cas.  5396,  where  reissue 
was  grant  "for  term  of  twenty-eight  years,"  held,  it  was  a  patent  for 
residue  of  twenty-eight  years  at  time  of  reissue,  and  valid;  York  ft 
M.  L.  R.  R.  Co.  V.  Winans,  17  How.  41,  15  L.  Ed.  30,  holding  wl\ere  patent 
was  signed  by  acting  commissioner,  it  was  not  necessary  to  prove  he  was 
legally  entitled  to  act  in  that  capacity. 

Patent  laws  were  enacted  for  purpose  of  securing  to  inventor  for  limited 
teim  full  and  exclusive  enjoyment  of  property. 

Approved  in  Henry  v.  A.  B.  Dick  Co.,  224  U.  S.  23,  Ann.  Oas.  191SD, 
880,  56  L.  Ed.  054,  32'  Sup.  Ct.  364,  holding  extent  of  license  to 
use    carried   by    sale    of   patented    article    was   limited   by   restrictions 
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placed  on  i^ale  and  brought  home  to  vendee;  Continental  Paper 
Bag  Co.  V.  Eastern  PapHBr  Bag  Co.,  210  U.  S.  425^  52  L.  £d.  1131, 
28  Sup.  Ct.  748,  holding  inventor's  right  to  exclude  others  from 
use  of  patent  did  not  depend  on  his  own  use  or  nonuse  of  it;  F.  F. 
Slocomb  &  Co.  V.  A.  C.  Layman  Mach.  Co.,  227  Fed.  98,  holding  purchaser 
of  patented  machine  entitled  to  make  necessary  repairs  and  replace  worn- 
out  parts  so  long  as  identity  is  not  destroyed;  In  re  Kay-Tee  Film  Ex- 
change, 193  Fed.  145,  holding  manufacturer  of  picture  films  under  pat- 
ent license  could  recover  from  bankrupt,  films  leased  to  him,  more  than 
four  months  before  bankruptcy;  Brennan  &  Co.  v.  Dowagiac  Mfg.  Co., 
162  Fed.  478,  89  C.  C.  A.  392,  holding  infringer  >  using  entire  structure 
of  patent  in  connection  with  other  unpatented  structures  in  machine  was 
liable  to  patentee  for  entire  profits;  National  Cash  Register  Co.  v.  Grobet, 
153  Fed.  907, 82  C.  C.  A.  661,  holding  addition  of  patented  device  to  patented 
machine,  making  it  same  as  another  patented  machine  of  same  patentee, 
was   infringement. 

Abandonment  of  patent  rights.    Note,  40  Am.  Dec.  468. 
Abandonment  of  invention  to  public.    Note,  47  Am.  Dee.  443. 
Legal  meaning  of  "thing."    Note,  Ann.  Gas.  1915A,  32. 

Miscellaneous.  Cited  in  Cortelyou  ▼.  Chas.  Eneu  Johnson  &  Co.,  138 
Fed.  114,  owner  of  patent  for  rotary  neostyle  used  for  stencil  duplica- 
tion may  sell  machines  under  license  restriction  that  they  shall  be  used 
only  with  paper  and  ink  made  by  licensor;  Gibson  v.  Van  Dresar,  1 
Blatchf.  635,  Fed.  Cas.  5402;  Woodworth  v.  Edwards,  3  Wood.  &  M. 
127,  Fed.  Cas.  18,014;  Woodworth  v.  Hall,  1  Wood.  &  M.  397,  399,  Fed. 
Cas.  18,017 ;  Stevens  v.  Gladding,  23  Fed.  Cas.  16. 

4  How.  709-711,  11  L.  Ed.  1169,  SIMP0OK  Y.  WIL80K. 

Act  of  1836  authorized  the  extension  of  a  patent,  on  the  application  of  an 
executor  or  administrator  of  a  deceased  patentee. 

Cited  in  Woodworth  v.  Hall,  1  Wood.  &  M.  256,  Fed.  Cas.  18,016,  hold- 
ing grant  of  an  extension  to  administrator  by  Congress,  valid. 

Assignee  has  right  to  continue  use  of  patent  renewed  under  act  of  1836. 
Cited  in  Wilson  v.  Simpson,  9  How.  122,  124,  125,  13  Ed.  72,  78,  hold- 
ing assignee  had  a  right  to  replace  worn-out  knives;  Wood  v.  Mich^an 
etc.,  R.  R.  Co.,  2  Biss.  67,  Fed.  Cas.  17,957,  assignee  having  right  to  "make 
and  use,''  may  continue  to  use  during  extension,  but  cannot  make;  Howe 
V.  Wooldredge,  12  Allen,  23,  holding  patentee,  after  sale,  has  no  inter- 
est in  that  particular  machine. 

Assignment  of  eacclnaive  right  to  make,  use  and  vend  a  patented  article  ti 
a  certain  territory  do^  not  restrict  assignee  to  a  sale  of  the  product  of  the 
patented  machine  within  that  territory. 
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Cited  in  Stevens  ▼.  Gladding,  23  Fed.  Gas.  17,  holding  purchaser  at 
sheriff's  sale  of  eopperplate  acquires  right  to  make  and  sell  impressions 
therefrom. 

Purchaser's  right   to   sell  or  use  personalty  free   from   restrictions 
affecting  it  in  vendor's  hands.    Note,  55  L.  R.  A.  689. 

Miscellaneous.  Cited  in  Wilson  v.  Sherman,  1  Blatchf.  641,  Fed.  Cas. 
17,833 ;  Davis  v.  Snead,  33  Ghratt.  710 ;  Blanchard's  etc.  Factory  v.  Warner, 
1  Blatchf.  276,  Fed.  Cas.  3521. 

4  How.  712,  11  L.  Ed.  1171,  WILSON  v.  TUBNEB. 
Not  cited. 

4  How.  712-716,  11  L.  Ed.  1171,  WOODWORTH  ▼.  WILSOK. 

.  Assignor,  retaining  an  interest  in  the  patent,  tbough  none  in  the  particular 
territory  in  question,  may  Join  as  complatoant  in  bill  for  injtmction  to  restrain 
violation  of  patent  in  that  territory. 

Cited  in  Moore  v.  Marsh,  7  Wall.  521,  19  L.  Ed.  39,  holding  original 
owner,  having  sold  his  right,  may  recover  for  an  infringement  committed 
while  he  was  owner;  Nelson  v.  McMann,  16  Blatchf.  148,  Fed.  Cas.  10,109, 
holding  mere  licensee  cannot  sue  for  infringement  of  patent  without  join- 
ing with  him  the  owner ;  Baldwin  v.  Sihley,  1  Cliff.  156,  Fed.  Cas.  805,  and 
Olcott  V.  Hawkins,  18  Fed.  Cas.  640,  both  arguendo. 

In  this  case,  specifications  accompanying  application,  held  suffldently  full 
and  exact  to  satisfy  tbe  requirement  of  the  patent  laws. 

Cited  in  dissenting  opinion  in  Brooks  v.  Fiske,  15  How.  224,  14  L.  Ed. 
671,  majority  holding  Woodworth  planing-machine  patent  not  infringed. 

Miscellaneous.  Cited  in  Woodworth  v.  Rogers,  3  Wood.  &  M.  146, 
Fed.  Cas.  18,018;  Van  Hook  v.  Pendleton,  1  Blatchf.  191,  193,  Fed.  Cas. 
16,851 ;  Gibson  v.  Van  Dresar,  1  Blatchf.  535,  Fed.  Cas.  5402 ;  Blanchard's 
etc.  Factory  v.^  Warner,  1  Blatchf.  276,  Fed.  Cas.  1521;  Jenkins  v.  Green- 
waid,  1  Bond,  131,  132,  Fed.  Cas.  7270. 
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5  How.  1-6,  12  L.  Ed.  28,  WOOD  ▼.  UNDEftHILL. 

In  order  to  rapport  a  patent,  tbe  spedflcatlon  moBt  be  in  snch  faU,  clear 
and  exact  terms  as  to  enable  anyone  skilled  in  tbe  att  to  wbicli  it  appertains 
to  compound  and  nse  tbe  Invention  wltbont  any  ^pq;»erlments  of  his  own. 

Approved  in  Stevens  v.  Seher,  11  App.  D.  C.  263,  holding  specifica- 
tions of  composition  of  solvent  were  insufficient  to  sustain  patent;  Hogg 
V.  Emerson,  6  Hpw.  484,  12  L.  Ed.  525,  holding  patent  of  improvement  in 
steam  engine  described  with  sufficient  certainty;  Jenkins  v.  Walker,  1 
Holmes,  123  Fed.  Cas.  7275,  holding  patent  of  rubber  composition  void 
where  specifications  contained  no  statements  of  proportions  of  the  in- 
gredients; Badische  AniJin  etc.  Fabrik  v.  Kalle,  94  Fed.  167,  collecting 
case^,  requiring  same  particularity  to  establish  anticipation. 

Necessary  contents  of  specifications  for  patents.    Note,  81  Am.  Dec. 

205. 
Sufficiency  of  specification  for  patent.     Note,  20  E.  R.  0.  269,  270,  426. 

In  patents  for  machines,  and  for  composition^  of  matter  where  any  of  the 
ingredients  do  not  always  possess  exactly  the  same  properties  in  the  same 
degree,  the  sufficiency,  of  the  description  is  in  general  a  question  of  fact  for 
the  jury. 

Cited  in  Consolidated  Valve  Co.  v.  Crosby  Valve  Co.,  113  U.  S.  177, 
28  L.  Ed.  945,  5  Sup.  Ct.  524,  holding  description  sufficient  as  matter  of 
law,  which  allowed  for  difference  in  position  of  flange  under  different  cir- 
cumstances. 

When  the  spedflcatlons  on  application  for  patent  of  a  new  composition 
gives  only  the  names  of  substances  to  be  mixed  together,  without  stating  any 
relative  proportion,  or  with  a  statement  of  proportions  which  is,  on  its  face, 
ambiguous  and  vague,  it  is  the  4uty  of  the  court  to  declare  the  patent  void. 

(1115) 
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Approved  in  Wolff  v.  E.  I.  Du  Pont  de  Nemours  etc.  Co.,  122  Fed.  958, 
holding  Von  Freeden  patent  No.  429,516,  for  making  smokeless  powder, 
is  not  infringed  by  Du  Pont  patent  No.  503,586;  De  Lamar  v.  De  Lamar 
Min.  Co.,  117  Fed.  247,  holding  void  Waldstein  patent  No.  607,719,  for 
recovering  metals  from  solation;  The  Incandescent  Lamp  Patent,  159 
U.  S.  474,  40  L.  Ed.  224,  16  Sup.  Ct.  78,  holding  patent  void  where  speci- 
fication indicated  a  "vegetable,  fibrous  material"  for  purpose  for  which 
only  a  particular  material  was  suited;  Chemical  Rubber  Co.  v.  Raymond 
Rubber  Co.,  71  Fed.  183,  39  U.  S^  App.  11,  reviewing  cases,  holding  pat- 
ent of  process  for  recovery  of  rubber  from  rubber  waste  void  for  in- 
sufficient description ;  Jenkins  v.  Walker,  1  Holmes,  123,  Fed.  Cas.  7275, 
holding  patent  of  rubber  composition  void  for  omissison  from  specifica- 
tions of  proportions  of  the  ingredients. 

Distinguished  in  Fullerton  Walnut  Growers'  Assn.  v.  Anderson-Bam- 
grover  Mfg.  Co.,  166  Fed.  456,  92  C.  C.  A.  296,  upholding  patent  for  bleach- 
ing process  where  proportions  of  components  not  stated,  when  no  particular 
propositions  were  essential. 

Right   to   patent   for   new    combination    of   machines   or   processes. 
Note,  20  E.  B.  0.  159, 

Whore,  ttom  the  nature  and  character  of  the  ingredients /used  in  a  new 
composition,  they  are  not  sosceptible  of  sofllciently  exact  deicription,  the  inven- 
tor is  not  entitled  to  a  patent. 

Cited  in  The  Incandescent  Lamp  Patent,  159  U.  S.  474,  40  L.  Ed.  224, 
16  Sup.  Ct.  78,  holding  patent  void  for  insufficient  description. 

Qpeciflcations  on  application  for  patent  of  a  composition  of  matter,  giving 
a  certain  proportion  as  a  general  role,  with  statement  that  material  possessing 
certain  properties  in  a  different  degree  from  the  common  require  different  pro- 
portions within  certain  limits,  was  not,  on  its  face,  sufficiently  vagne  to  warrant 
court  in  refusing  to  submit  question  of  sufficiency  to  a  Jury  and  declaring  patent 
void. 

Approved  in  Minerab  Separation  v.  Hyde,  207  Fed.  961,  holding  in  pat- 
ent for  process,  not  itself  result  sought,  but  only  means  thereto,  range 
of  quantities  leaving  something  to  judgment  of  operator  is  sufficient; 
Consolidated  Valve  Co.  v.  drosby  Valve  Co.,  113  U.  S.  177,  28  L.  Ed.  945, 

5  Sup.  Ct.  524,  holding  description  sufficient  which  laid  down  general 
rule  but  allowed  for  variations  in  position  of  flange. 

6  How.  6-7,  12  Ii.  Ed.  25,  SEWALL  Y.  CHAMBEBIiAIN. 

Where  complainant's  bill  shows  a  demand  susceptible  of  definite  computa- 
tion, and  which  wUl  amount  to  less  than  two  thousand  dollars,  appeal  to 
Supreme  Court  will  be  dismissed. 

Cited  in  Ladd  v.  Tudor,  3  Wood.  &  M.  329,  Fed.  Cas.  7975,  holding 
sufficient  sum  must  appear  to  be  in  dispute  before  removal  to  Federal 
court  permissible. 
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5  How.  7-10,  12  L.  Ed.  20^  DIOK  ▼.  BUNNEL8. 
Not  cited. 

5  How.  10-29,  12  L.  Ed.  27,  UNITED  STATES  ▼.  I.AWTON. 

Under  ftcts  reqnliing  courts  to  determine  qneetlont  relative  to  Florida  land 
tltlea,  they  were  required  to  find  tbe  "locality,  extent  and  boundaries^  of  the 
grant  lief  ore  an  effectlTe  decree  could  be  made. 

Cited  in  United  States  v.  De  Rodriguez,  7  Sawy.  636,  Fed.  Cas.  14,950, 
reviewing  cases  and  legislatiqn^  holding  court  had  jurisdiction  to  review 
and  correct  survey. 

To  entitle  claimant  to  confirmation  of  a  Spanish  grant,  such  identity  must 
be  established  as  to  enable  the  courts  to  ascertain  with  reasonable  certainty 
where  the  land  lies.  A  grant  of  six  miles  square  at  Dunn's  Lake  upon  the 
Blver  St.  John  was  merely  a  floating  warrant  of  survey,  and  as  it  was  never 
followed  by  survey,  it  cannot  be  confirmed. 

Approved  in  Winter  v.  United  States,  Hempst.  384,  386,  388,  Fed.  Cas. 
17,895,  rejecting  claim  under  indefinite  grant  for  want  of  survey  there- 
under ;  Muse  v.  Arlington  Hotel  Co.^  68  Fed.  641,  holding  no  title  passed 
to  land  in  Arkansas  where  grant  not  followed  by  survey;  Kennedy's 
Exrs.  V.  Townsley's  Heirs,  16  Ala.  246,  holding  location  and  survey 
neeessaiy  to  completion  of  title  in  donation  claimant  under  act  of  Con- 
gress; Commyns  v.  Latimer,  2  Fla.  87,  holding  severance  from,  public 
domain  by  survey,  necessary  to  completion  of  title  under  indefinite 
grant;  Ledouz  v.  Black,  5  La.  Ann.  513,  holding  title  of  United  States 
patentee  superior  to  that  of  Spanish  grantee  whose  lands  not  surveyed; 
Vasquez  v.  Ewing,  42  Mo.  258,  holding  arbitrary  location  by  surveyor 
of  no  avail  to  perfect  title;  Trimble  v.  Smithers,  1  Tex.  808,  holding  no 
title  in  claimant  under  amparo  not  followed  by  survey. 

Distinguished  in  Vanderslice  v.  Hanks,  3  Cal.  42,  holding  survey  not 
necessary  to  pass  title  where  grant  defined  specific  boundaries  and  ac- 
companied by  diagrams. 

5  How.  29-61,  12  L.  Ed.  S6,  UNITED  STATES  V.  BOYD. 

Where  an  oflicial  bond  was  prospective  in  its  language,  no  past  dereUction 
of  duty  could  render  sureties  liable  thereon. 

Approved  in  United  States  v.  Jones,  77  Fed.  723,  holding  bondsmen 
not  liable  for  defalcation  occurring  before  date  of  bond;  State  v.  Banks, 
76  Md.  144,  24  Atl.  417,  holding  sureties  not  liable  on  bond  prospective 
in  its  language,  for  principal's  past  delinquencies;  Thomas  v.  Blake,  126 
Mass.  322,  holding  action  not  maintainable  against  surety  on  bond 
for  principal's  delinquency  of  prior  date;  State  v.  Shackleford,  Admrx., 
56  Miss.  651,  holding  sureties  on  guardian's  bond  not  expressly  retro- 
spective not  liable  for  guardian's  past  defaults;  Bissell  v.  Saxton^  66 
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N.  Y.  60,  holding  sureties  on  public  officer's  bond  not  liable  for  defaults 
committed  during  prior  term.  , 

Liability  of  sureties  of  public  officer  for  default  during  prior  term. 
Note,  23  L.  B.  A.  (N.  S.)  188. 

What  matter  existing  at  or  prior  to  entering  into  a  contract  of  surety 
or  guaranty  will  discharge  the  surety  or  guarantor.  Note,  63  Am* 
St.  Rep.  886,  337. 

.  Sureties  on  an  official  bond  being  responsible  for  all  public  moneys  in  offi- 
cer's, hands  at  date  thereof  and  afterward,  but  not  for  what  he  may  falsely 
admit  in  his  hands  in  accounts  with  the  government,  such  accounts  are  only 
prima  facie  eTidence  against  them. 

Approved  in  Independent  School  District  ▼.  Hubbard,  110  Iowa,  61, 
81  N.  W.  242,  holding  school  district  treasurer's  books  of  account  and 
reports  are  admissible  as  evidence  of  his  indebtedness  against  him  and 
sureties;  Arkansas  v.  Newton,  33  Ark.  280,  284,  holding  treasurer's  ac- 
counts prima  facie  evidence  against  sureties  on  his  official  bond;  Jenness 
V.  Black  Hawk,  2  Colo.  585,  holding  declarations  of  principal  in  official 

,bond  only  prima  facie  against  sureties;  Bissell  v.  Saxton,  66  N.^  Y.  61, 
holding  public  officer's  reports  only  prima  facie  evidence  against  sureties 
as  to  amounts  on  hand;  Barry  v.  Screwmen's  Assn.,  67  Tex.  255,  3  S.  W. 
264,  holding  report  of  corporation's  treasurer  prima  facie  evidence  against 
sureties  to  show  time  of  misappropriation;  Robertson  v.  Trigg's  Admr., 
32  Gratt.  81,  holding  United  States  collector's  accounts  with  Treasury 
Department  by  no  means  conclusive  against  his  bondsmen ;  Salazar  v.  Ter- 
ritory, 8  N.  M.  8,  41  Pac.  532,  where  sureties  on  county  treasurer's  bond 
not  precluded  by  his  report  from  showing  default  occurred  during  former 
term;  Supreme  Council  etc.  v.  Fidelity  etc.  Co.,  63  Fed.  52,  53,  54,  22 
U.  S.  App.  439,  holding  treasurer's  admissions  in  accounts  of  receipt  of 
moneys  at  particular  times  not  conclusive  against  bondsmen;  Mahaska 
County  V.  Ingalls,  16  Iowa,  87,  holding  verbal  admissions  of  treasurer 
since  deceased,  against  interest,  as  to  state  of  accounts  evidence  for  sure- 
ties; Board  of  Supervisors  v.  Bristol,  99  N.  Y.  322,  1  N.  E.  882,  holding 
treasurer's  falsified  accounts  admissible  against  his  sureties  as  in  them- 

I  selves  constituting  violation  of  duty. 

Distinguished  in  United  States  v.  Girault,  11  How.  30,  13  L.  Ed.  591» 
holding  bad,  pleas  that  receiver  had  made  returns  admitting  receipt  of 
money  not  received. 

Effect  of  receipts  of  officers  as  evidence  against  their  sureties.  Note, 
8  Am.  St.  Rep.  750. 

Liability  of  sureties  on  successive  bonds.    Note,  10  Am.  St.  Rep.  849. 

Treasurer's  account-books  as  evidence  against  his  sureties.  Note^ 
37  Am.  Rep.  285,  286. 
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Wliere  court  below  sustained  demnzrer  to  rejoinder,  and  partsr,  on  leave, 
filed  amended  rejoinder,  the  Judgment  sustaining  demurrer  cannot  be  QBViewed, 
tbe  point  baTing  been  waived  by  amending. 

Approved  in  Pollack  v.  Meyer  Bros.  Dmg  Co.,  233  Fed.  864,  holding 
filing  by  bankrupt  of  answer  to  creditor's  petition  to^reopen  estate  waived 
error  in  ruling  on  demurrer  thereto ;  concurring  opinion  in  City  of  Harper 
V.  Daniels,  211  Fed.  64,  129  C.  C.  A.  242,  majority  reversing  for  error  in 
overruling  demurrer  when  petition  fatally  defective,  though  defendant 
answered;  Frishmuth  v.  Farmers'  Loan  etc.  Co.,  107  Fed.  173,  174,  holding 
complainant  amending  bill  after  sustention  of  demurrer  thereto  cannot 

..have  decree  on  demurrer  reviewed  on  appeal  from  subsequent  decree  ren- 
dered on  amended  bill;  Papillion  Times  Printing  Co.  v.  Sarpy  County, 
85  Neb.  400,  19  Ann.  Gas.  804,  123  N.  W.  454,  holding  filing  of  amended 
answer  after  sustaining  demurrer  to  original  answer  was  waiver  of  error 
in  sustaining  same ;  Aurora  City  v.  West,  7  Wall.  92,  19  L.  Ed.  46,  holding 
pleading  over  to  replication  adjudged  good  on  demurrer,  waived  demurrer; 
Watkins  v.  United  States,  9  Wall.  762,  19  L.  Ed.  821,  holding  pleading  over 
to  declaration  adjudged  good  on  demurrer,  without  reservation,  waived 
demurrer;  Stanton  v.  Embrey,  93  U.  S.  553,  23  L.  Ed.  984,  holding  amending 
pleading  to  which  demurrer  sustained  waived  any  error  in  judgment  on 
demurrer;  Campbell  v.  Haverhill,  155  U.  S.  612,  89  L.  Ed.  281,  15  Sup. 
Ct.  218,  holding  exception  waived  by  party  not  standing  thereon  but 
electing  to  proceed;  Ellison  v.  Allen,  8  Fla.  209,  holding  going  to  issue 
on  pleading  waived  exception  to  judgment  on  demurrer;  Robinson  v. 
L'Engle,  13  Fla.  497,  holding  exception  to  judgment  on  demurrer  waived 
by  amending;  Dupuis  v.  Thompson,  16  Fla.  70,  and  Johnson  v.  Pensacola 
etc.  R.  R.  Co.,  16  Fla.  658,  holding  exception  to  judgment  on  demurrer 

•  waived  by  pleading  over ;  Delaware  etc.  R.  R.  Co.  v.  Salmon,  39  N.  J.  L. 
301,  23  Am.  Rep.  216,  holding  demurrer  waived  by  withdrawing  it  on  leave 
after  being  overruled  and  pleading;  Beall  v.  Territory,  1  N.  M.  513,  and 
Overland  Dispatch  Co.  v.  Wedeles,  1  N.  M.  531,  holding  demurrer  aban- 
doned by  pleading  over;  Young  v.  Martin,  3  Utah,  486,  24  Pac.  910,  hold- 
ing going  to  trial  after  demurrer  overruled  waived  error  in  ruling  thereon ; 
Chester  v.  Leonard,  68  Conn.  504,  37  Atl.  398,  to  point  that  amendment 
of  complainl  waived  exceptions  to  ruling  on  demurrer. 

Filing  amended  pleading  as  waiver  of  objection  to  sustaining  de- 
murrer.   Note,  19  Ann.  Gas.  808. 

United  States  are  not  liable  for  costs. 
Approved  in  Board  of  Commrs.  v.  Twyford,  39  Okl.  233,  134  Pac.  970, 
holding  county  not  liable  ior  fees  of  pro  tempore  judge;  State  v.  Hooker, 
26  Okl.  467,  109  Pac.  530,  holding  statute  did  not  authorize  county  judge 
to  charge  fee  for  marriage ;  Stanley  v.  Schwalby,  162  U.  S.  272,  40  L.  Ed. 
966,  16  Sup.  Ct.  761,  holding  judgment  for  costs  against  United  States 
erroneous;  Marine  v*  Ly^on,  62  Fed.  154,  8  U.  S.  App.  573,  holding  costs 
not   recoverable  against   government   in   cases   appealed   from   board   of 
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general  appraisers;  Carlisle  v.  Cooper,  64  Fed.  474,  26  U.  S.  App.  240, 
holdings  costs  not  recoverable  against  government  under  certain  statutes 
in  condemnation  proceeding;  State  v.  Brewer,  59  Ala.  134,  holding  State 
not  liable  for  costs  in  criminal  prosecution  under  general  words  of  statute 
giving  costs;  State  v.  Taylor,  33  La.  Ann.  1272,  holding  State  cannot  be 
compelled  to  give  security  for  costs;  United  States  ▼.  Stevens,  8  Utah,  4, 
28  Pac.  870,  holding  costs  not  taxable  against  government  as  condition 
for  reinstatement  of  cause  on  docket;  Noyes  v.  State,  46  Wis.  251,  82 
Am.  Rep.  711,  1  N.  W.  1,  holding  judgment  for  costs  i^;ainst  the  State 
.void;  United  States  v.  Thompson,  98  U.  S.  489,  25  L.  Ed.  195,  holding 
government  not  barred  by  State  statute  of  limitations;  United  States  v. 
Verdier,  164  U.  S.  219,  41  L.  Ed.  409,  17  Sup.  Ct.  44,  holding  in  action  in 
Court  of  Claims  interest  prior  to  judgment  not  allowable  against 
government.  » 

Distinguished  in  Chesapeake  etc.  Canal  Co.  v.  United  States,  223  Fed. 
932,  L.  R.  A.  1916B,  734,  139  C.  C.  A.  406,  holding  rule  as  to  presumption 
of  payment  from  lapse  of  time  applies  against  United  States;  United 
States  V.  Davis,  54  Fed.  153,  12  U.  S.  App.  47,  holding  costs  recoverable 
against  government  in  proceeding  to  review  decision  of  board  of  general 
Appraisers. 

Costs  where  the  United  States  is  a  party.    Note,  16  Am.  Dec.  407. 

Liability  of  State  or  Federal  government  for  costs.    Note,  8  Ann. 

Oas.  898. 
Construction  of  the  word  "may"  in  statutes.    Note,  16  Am.  Dec.  467. 

Miscellaneous.  Cited  in  Grant  Bros.  Construction  Co.  v.  United  States, 
232  U.  S.  663,  58  L.  Ed.  785,  34  Sup.  Ct.  452,  to  point  that  declarations  of 
agent  are  not  admissible  to  prove  agency;  Yant  v.  Brooks,  19  Iowa,  91, 
to  point  that  repeal  of  statute  by  implication  is  not  favored. 

£  How.  51-62,  12  L.  Ed.  46^  (PEPPEB  ▼.  DUNLAP. 

Appellate  court's  decree  of  reversal,  remanding  case  to  lower  court  for  fur- 
ther proceedings,  is  not  final  and  reviewable  In  Federal  Supreme  Court. 

Approved  in  Haseltine  v.  Central  Nat.  Bank,  183  U.  S.  132,  46  L.  Ed. 
118,  22  Sup.  Ct.  50,  following  rule;  Morgan  v.  Thompson,  124  Fed.  206, 
holding  Circuit  Court  of  Appeals  cannot  review  decree  of  Territorial  Court 
of  Appeals  reversing  and  remanding  cause;  Moore  v.  Robbins,  18  Wall. 
588,  21  L.  Ed.  758,  Parcels  v.  Johnson,  20  Wall.  654,  22  L.  Ed.  410,  and 
Bostwick  V.  Brinkerhoff,  106  U.  S.  4,  27  L.  Ed.  74,  1  Sup.  Ct.  16,  holding 
judgments  of  reversal  by  highest  State  courts  remanding  cases  for  further 
proceedings  not  final  and  dismissing  writs  of  error  thereto. 

Final  and  interlocutory  judgments  and  decrees.    Note,  60  Am.  Dec. 

431. 
What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 

Court.    Note,  62  L.  R.  A.  517. 
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6  How.  63-64,  12  L.  Bd.  46^  McAFEE  ▼.  DOBEMUA 

III  Lonisiana,  a  notary  is  required  to  record,  in  proper  book,  all  protests 
of  MUb  made  by  bim  and  the  notices  given;  a  certllLed  copy  of  tbls  record  is 
eyidence,  without  producing  the  original  protest. 

Cited  in  Thompson  v.  Commercial  Bank,  3  Cold.  49,  50,  holding  admis- 
sible certified  copy  of  record  of  protest  of  bill  payable  in  Louisiana. 

Federal  court  in  Mississippi  having  adopted  by  rule  State  law  requiring 
Joinder  of  drawers  and  indorsers  of  a  bill  sued  upon  may,  in  such  a  suit,  permit 
a  nol.  pros,  against  the  drawers,  the  indorsers  having  pleaded  separately. 

Cited  in  Coffee  v.  Planters'  Bank,  13  How.  189,  14  L.  Ed.  107,  holding 
dismissal  of  suit  as  to  certain  defendants  did  not  release  others  from  lia- 
bility. 

6  How.  64-69,  12  Ii.  Ed.  62,  WALKER  ▼.  TAYIjOB. 

Supreme  Court  has  no  Jurisdiction  on  error  to  State  appellate  court  decision, 
which  was  adverse  to  the  validity  of  a  State  law  there  in  question. 

Cited  in  Scott  v.  Jones,  5  How.  375,  12  L.  Ed.  196,  denying  jurisdiction 
of  writ  of  error  to  highest  State  court  where  validity  of  authority  set  up 
under  Federal  statute  sustained. 

'Time  and  manner  of  raising  and  deciding  questions  in  State  court  to 
obtain  review  in  Federal  Supreme  Court.    Note,  63  L.  R.  A.  53. 

6  How.  69-72,  12  L.  Ed.  64,  HILDEBUBK  ▼.  TUi^NEB. 

Notarial  protest  of  bill  payable  at  bank,  stating  its  presentment  there  for 
payment,  is  sufficient;  it  need  not  state  the  officer  to  whom  presented. 

Cited  in  Douglas  v.  Bank  of  Commerce,  97  Tenn.  145,  36  S.  W.  877,  and 
Ashe  V.  Beasley,  6  N.  D.  196,  69  N.  W.  190,  holding  demand  good  notwith- 
standing omission  of  notary's  certificate  to  designate  bank  officer  on  whom 
made. 

5  How.  72-82,  12  L.  Ed.  55,  TiSILLEB  ▼.  HEBBEET. 

Maryland  statutes  permitting  manumission  were  strictly  construed  against 
the  manumission. 

Cited  in  Bloodgood  v.  Grasey,  31  Ala.  588,  reviewing  cases,. holding  two 
subscribing  witnesses  necessary  to  validity  of  prospective  deed  of  manu- 
mission under  Maryland  statute. 

Miscellaneous.  Cited  in  Wilkins  v.  Judge,  14  Ala.  138,  for  5  How. 
(Miss.)  80. 

5  How.  83-91,  12  !■.  Ed.  60,  THE  ALEXANDBIA  OANAIi  CO  ▼.  SWAIVN. 

Where  reference  to  arbitrators  was  made,  by  rule  of  court,  upon  motion 
of  parties,  Judgment  upon  award,  to  which  no  objection  was  taken  in  lower 


5  How.  83-91  NOTES  ON  U.  S.  REPORTS.  1122 

conrt,  will  be  affirmed,  tmless  sabctantial  objection  appears  upon  face  of  pro- 
ceedings or  in  award  itself. 

Cited  in  Bond  v.  Dostin,  112  U.  S.  606,  28  L.  Ed.  8S6,  5  Sup.  Ct,  297,  and 
Duncan  v.  Atchison  etc.  R.  Co.,  72  Fed.  811,  44  U.  S.  App.  427,  holding 
question  growing  out  of  evidence  not  reviewable  where  jury  waived,  unless 
written  stipulation  of  waiver  filed;  Roberts  v.  Benjamin,  124  U.  S.  71,  31 
L.  lid.  336,  8  Sup.  Ct.  396,  holding  facts  found  by  referee  conclusive  in 
Supreme  Court,  where  written  stipulation  waiving  jury  not  filed;  Nolan  v. 
Colorado  etc.  Min.  Co.,  63  Fed.  934,  27  U.  S.  App.  427,  holding  writ  of 
error  lies  to  review  judgment  setting  aside  award  as  to  questions  of  law 
only. 

Although  a  corporation's  charter  does  not,  in  terms,  give  a  power  to  refer 
to  arbitrators,  a  power  to  sue  and  be  sned  inclvdes  sndi  power. 

Approved  in  Brown  v.  Hartford  etc.  Ins.  Co.,  4  Fed.  Cas.  383,  holding 
power^of  trustee  to  sue  and  be  sued  included  power  to  submit  to  arbitra- 
tion; Richards  v.  Attleborough  National  Bank,  148  Mass.  192,  1  L.  B.  A. 
783, 19  N.  E.  354,  sustaining  submission  to  arbitration  by  directors  engaged 
in  winding  up  bank's  affairs,  of  a  claim  against  bank;  Springfield  v. 
Walker,  42  Ohio  St.  546,  sustaining  municipal  corporation's  power  to  sub- 
mit to  arbitration. 

• 

Who  may  submit  to  arbitration  when  acting  for  another.    Note,  80 
Am.  Dec.  627,  631.  ^ 

Trial  by  arbitrators;  with  consent  of  both  parties,  is  one  of  the  legal  modes 

of  prosecuting  a  soit  to  Judgment. 

Approved  in  Burrell  v.  United  States,  147  Fed.  49,  where  in  action  in 
Federal  court  parties  agree  to  trial  before  arbitrators,  court  may  enter 
judgment  on  award ;  Swift  v.  Jones,  145  Fed.  493,  where  action  at  law  was 
brought  in  Circuit  Court,  trial  judge  cannot,  even  on  stipulation  of  parties, 
order  trial  before  special  master  authorized  to  hear  and  pass  on  issues  of 
fact  and  report  findings  to  court ;  Bailey  v.  Dist.  of  Columbia,  9  App.  D.  C. 
368,  holding  District  of  Columbia  and  administratrix  of  deceased  eon- 
tractor  could  arbitrate  dispute  over  contract  with  District;  Heckers  v. 
Fowler,  2  Wall.  128,  17  L.  Ed.  760,  sustaining  reference  of  pending  suit  to 
arbitrators;  Robinson  v.  Mutual  etc.  Ins.  Co.,  16  Blatchf.  201,  Fed.  Cas. 
11,961,  holding  reference  by  consent  to  try  issues  legal;  St.  Louis  Electric 
etc.  Co.  V.  Edison  etc.  Electric  Co.,  64  Fed.  1004,  holding  reference,  with 
consent  of  parties,  to  find  facts  allowable  in  action  at  law;  Lyons  v.  Lyons 
Nat.  Bank,  19  Blatchf.  286,  8  Fed.  374,  holding  trial  by  referee  in  suit  at 
law,  by  consent,  permissible  in  Federal  court. 

Distinguished  in  Howe  Machine  Co.  v.  Edwards,  15  Blatchf.  403,  Fed. 
Cas.  6784,  holding  reference  to  referee  for  trial  not.  permissible  without 
consent  of  both  parties. 

Necessity  for  notice  to  validity  of  award  in  arbitration.    Note,  35  Am. 
Dec.  592. 
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Canal  company  lias  power  to  agree  to  refer  to  arbitrators  a  question  of 
damages  for  occupation  of  land,  under  clause  in  act  of  incorporation  aothozls- 
ing  an  agreement  with  proprietor  of  land  for  pnrdu^e,  or  temporary  occupation. 
Approved  in  Memphis  etc.  R.  R.  Co.  v.  Scruggs,  50  ^iss.  297,  holding 
Authorization  to  corporation's  president  to  receive  property  at  valuation,  aa 
provided  by  contract,  autllorized  submission  to  arbitration;  Springfield  v. 
Walker,  42  Ohio  St.  646,  sustaining  municipal  corporation's  power  to  sub* 
mit  to  arbitration. 

In  Maryland  and  Waiihington  county,  D.  O.,  the  acts  of  a  corporation's 
attorney  in  conducting  a  suit  are  presumed  to  be  authorized,  whether  power 
to  direct  the  proceedings  is  in  the  president  and  directors,  or  in  the  stock- 
holders. 

Approved  in  National  Bank  of  Guthrie  v.  Earl,  2  Okl.  623.  39  Pac.  393, 
national  banks  may,  through  president,  employ  attorneys  to  conduct  litiga- 
tion, and  are  liable  for  compensation  to  them  when  so  employed;. Jones  v. 
Horsey,  4  Md.  314,  69  Am.  Dec.  84,  holding  recommendation  of  trustee  for 
insolvent  by  plaintiff's  attorneys  in  collection  of  claim  against  insolvent, 
bound  plaintiffs ;  Paret  v.  Bayonne,  39  N.  J.  L.  660,  sustaining  authority  of 
municipal  corporation's  attorney  to  submit  damages  to  arbitration  if  cor- 
poration could  do  so;  Coleman  v.  West  Virginia  Oil  etc.  Co.,  25  W.  Va. 
169,  holding  counsel  employed  by  corporation's  president  could  bind  cor- 
poration within  ordinary  power  of  counsel;  Davis  v  Memphis  etc.  Ry.  Co., 
22  Fed.  886,  holding,  as  between  attorneys  employed  and  the  company, 
president  tuight  bind  latter,  without  formal  action  by  directory;  National 
Bank  of  Guthrie  v.  Earl,  2  Okl.  623,  39  Pac.  393,  holding  bank  bound  by 
emplo3rment  by  president,  and  acceptance  of  services  of  attorney  in  con- 
ducting litigation. 

Implied  authority  of  attorney  in  conducting  litigation.    Note,  182 
Am.  St.  Rep.  169. 

Where  an  order  of  reference  provides  for  appointment  of  an  umpire,  it  is 
no  error  if  he  is  appointed  before  referees  had  heard  the  evidence  and  dis- 
covered that  they  could  not  agree. 

Cited  in  Leonard  v.  Cox,  64  Mo.  36,  holding  it  immaterial  whether  a  dis- 
agreement preceded  appointment  of  third  appraiser. 

» 

6  How.  91-96,  12  If.  Ed.  64,  BRIDGES  ▼.  ABMOUE. 

Party  upon  the  record,  although  divested  of  all  interest  in  the  event  of  the 
suit,  is  not  a  competent  witness  in  a  cause. 

Approved  in  De  Roux  v.  Girard's  Exr.,  112  Fed.  97,  holding  complainant 
in  suit  against  representatives  of  persons  deceased  is  not  competent  wit- 
ness as  to  transactions  with  decedent,  notwithstanding  assignment  of  in- 
terests pendente  lite;  Good  v.  Martin,  96  U.  S.  98,  24  L.  Ed.  344,  excluding 
parties'  testimony  in  territorial  court  though  statute  had  changed  rule  in 
United  States  courts;  The  Zenobiai  Abb.  Adm.  96,  Fed.  Cas.  18,209,  ex- 
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eluding  party's  deposition;  Mobile  etc.  Bank  v.  McDonnell,  87  Ala.  747, 
6  South.  707,  excluding  insolvent  defendant's  testimony  though  decree  pro 
confesso  rendered  against  him;  Gates  v.  Nash,  6  CaL  195,  holding  code- 
fendant's  testimony  properly  excluded;  Good  v.  Martin,  2  Colo.  224,  hold* 
ing  testimony  of  codefendant  who  had  suffered  default  properly  rejected; 
Paterson  v.  Cobb,  4  Fla.  485,  holding  party  to  record,  though  without  in- 
terest, incompetent  to  testify;  Wise  v.  Patterson,  3  G.  Greene,  472,  hold- 
ing stranger  to  suit  could  not  make  party  competent  witness  by  releasing 
and  indemnifying  him;  Pino  v.  Beckwith,  1  N.  M.  27,  holding  party  upon 
the  record,  though  without  interest,  incompetent  witness.  See  also  United 
States  V.  Clark,  96  U.  S.  44,  24  L.  Ed.  699,  holding  rule  strictly  adhered  to 
before  statute  passed  ch«,nging  it;  dissenting  opinion  in  Central  R.  R.  etc. 
Co.  V.  Hines,  19  Ga.  213,  majority  holding  testimony  of  disinterested  party 
to  the  record  properly  admitted. 

Distinguished  in  Snyder  v.  Fiedler,  139  U.  S.  480,  35  L.  Ed.  219,  11  Sup. 
Ct.  584,  holding  former  administratrix  competent  witness  in  suit  com- 
menced by  her  as  such,  after  resignation  and  successor  appointed. 

Denied  in  Wooten  v.  Nail,  18  Ga.  623,  Central  R.  R.  etc.  Co.  ▼.  EQnes 
etc.,  19  Ga.  217,  and  Kincaid  v.  Purcell,  1  Ind.  325,  holding  disinterested 
party  to  the  record  a  competent  witness. 

DiBchargie  In  bankruptcy  while  suit  is  pending  to  which  banknipt  is  party 
does  not  release  him  from  liability  for  costs  if  Judgment  is  afterward  obtained 
by  adverse  party. 

Cited  in  Dows  v.  Griswold,  122  Mass.  440,  holding  plaintiff's  liability  for 
costs  in  action  pending  at  time  of  his  bankruptcy  not  barred  by  certificate 
of  discharge. 

Party  plaintilT  who  is  a  bankrupt  discharged  during  pendency  of  the  suit 
is  not  a  competent  witness  because  still  liable  for  costs  and  interested  in.  residu- 
ary assets. 

Cited  in  Whetmore  v.  Murdock,  3  Wood.  A  M.  385,  Fed.  Cas.  17,509, 
collecting  cases,  excluding  insolvent  defendant's  admissions  affecting  rights 
of  assignees  who  had  been  admitted  to  defend. 

Miscellaneous.  Cited  in  Cutter  v.  Fanning,  2  Iowa,  584,  to  point  that 
actual  interest  in  suit  necessary  to  render  party  incompetent  to  testify. 

6  How.  9&-103,  12  L.  Ed.  66,  HALI.  v.  SMITH. 

Where  there  are  privies  in  a  contract,  with  debtor's  knowledge,  to  secure 
payment  of  debt  to  his  creditor,  pasrment  by  one  of  them  other  than  debtor 
is  payment  at  his  request,  and  an  express  assumpsit  to  reimburse  the  amount. 

Approved  in  Gibson  v.  Love,  2  Fla.  620,  holding  payment  by  surety  upon 
principal's  default  compulsory,  and  action  for  contjibution  maintainable; 
Nichols  V.  Porter,  2  W.  Va.  23,  94  Am.  Dec.  506,  holding  surety  bound  to 
pay  on  principal's  default,  and  action  therefore  maintainable  by  him. 
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Extinction   of  judgments    against  principals   by   sureties'   payment. 
Note,  68  L.  B.  A.  618. 

Pftjrment  liy  surety  of  a  surety  of  principal's  deM  under  a  legal  obligation, 
^  from  wlilch  principal  was  bound  to  reUeve  Ubn,  is  sufficient  consideration  to 
raise  implied  assumpsit  to  repay,  thougli  payment  made  without  request  ftom 
prindpaL 

Cited  in  Gibson  v.  Love,  2  Fla.  620,  and  Nichols  v.  Porter,  2  W.  Va.  23, 
94  Am.  Dec.  506,  holding  action  maintainable  by  surety  for  money  paid 
upon  principal's  default. 

5  How.  103-:121,  12  Ii.  Ed.  70,  BABBY  v.  MBBOEIN. 

Supreme  Oourt  possesses  no  appellate  power  unless  conferred  by  act  of 
Congress^  nor  can  it  be  exercised,  when  conferred,  otherwise  than  as  the  law 
prescribes. 

Approved  in  Smitb  v.  Currie,  230  Fed.  805,  holding  Circuit  Court  of  Ap- 
peals had  no  power  under  statutes  to  hear  appeal  from  judgment  on  claim 
and  delivery  in  District  Court ;  United  States  v.  Mar  Ting  Yuen,  123  Fed. 
160,  holding  United  States  cannot  appeal  from  order  of  United  States  com- 
missioner discharging  Chinese  accused  of  being  unlawfully  in  country;  Ex 
parte  Vallandigham,  1  Wall.  251,  17  L.  Ed.  593,  denying  jurisdiction  to 
review  proceedings  of  military  commission;  Daniels  v.  Chicago  etc.  R.  R. 
Co.,  3  WalL  254,  18  L.  Ed.  225,  denying  jurisdiction  where  certificate  of 
division  brought  up  the  whole  case;  United  States  v.  Young,  94  U.  S.  269, 
24  L.  Ed.  158,  dismissing  appeal  and  refusing  certiorari  to  compel  court  to 
send  up  proceedings  after  appeal  when  new  trial  granted;  Elgin  v.  Mar- 
shall, 106  U.  S.  580,  27  L.  Ed.  249,  1  Sup.  Ct.  486,  construing  statute 
strictly;  American  Construction  Co.  v.  Jacksonville  etc.  Ry.  Co.,  148  U.  S. 
378,  37  L.  Ed.  489,  13  Sup.  Ct.  761,  denying  mandamus  to  review  order  of 
inferior  court;  United  States  v.  New  Bedford  Bridge,  1  Wood.  &  M.  435, 
Fed.  Cas.  15,867,  denying  to  Federal  Circuit  Court  jurisdiction  not  con- 
ferred by  Congress;  San  Francisco  v.  United  States  (The  Pueblo  Case),  4 
Sawy.  580,  Fed.  Cas.  12,316,  denying  motion  for  appeal  where  not  expressly 
provided  for  by  law;  Stevens  v.  Clark,  62  Fed.  323,  18  U.  S.  App.  584, 
holding  appeal  does  not  lie  from  judgment  in  action  at  law;  City  of  Wil- 
mington V.  Ricaud,  90  Fed.  213,  holding  errors  in  law  case  reviewable  only 
by  writ  of  error.  Principle  applied  by  analogy  in  the  following :  State  v. 
Daugherty,  5  Tex.  3,  dismissing  appeal  by  State  from  judgment  in  criminal 
case  for  defendant  where  not  allowed  by  statute;  McFarland  v.  Johnson, 
27  Tex.  106,  collecting  cases,  holding  respondent  could  not  appeal  from 
judgment  in  habeas  corpus  proceeding;  North  Point  etc.  Irr.  Co.  v.  Utah 
etc.  Canal  Co.,  14  Utah,  167,  46  Pac.  827,  holding  right  of  appeal  denied 
where  not  expressly  granted;  dissenting  opinion  in  Ex  parte  Bradley,  7 
Wall.  384,  19  L.  Ed.  221,  majority  holding  mandamus  lies  from  supreme  to 
inferior  court  to  restore  attorney  for  contempt  committed  in  another  court ; 
dissenting  opinion  in  Ex  parte  Lange,  18  Wall.  205,  21  L.  Ed.  888,  majority 
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holding  court  could  by  habeas  corpus  and  certiorari  look  into  record  to  as- 
certain whether  judgment  in  criminal  case  valid;  In  re  McDonald,  16  Fed. 
Cas.  23,  27y  discussing  Federal  court's  powers,  ori'^inal  and  appellate,  to 
issue  habeas  corpus,  and  history  of  the  writ  under  Federal  legislation; 
Sanders  v.  Cabaniss,  43  Ala.  190,  holding  appellate  court  without  authority, 
in  absence  of  legislative  enactment,  to  remand  cause  in  which  appeal  pend- 
ing; State  V.  McKone,  95  Wis.  220,  70  N.  W.  166,  holding  statute  except- 
ing from  provisions  of  a  statute  granting  appeals,  cases  involving  less  than 
one  hundred  dollars,  applied  only  to  cases  involving  rights  reducible  to 
pecuniary  standard ;  Rogers  v.  Kennard,  54  Tex.  38,  denying  jurisdiction  not 
conferred  by  statutes  defining  court's  powers. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be  fol- 
lowed in  actions  originating  in,  or  removed  to,  Federal  courts. 
Note,  40  L.  B.  A.  (N.  8.)  431. 

Judgments  of  Federal  Circuit  Courts  are  reviewable  only  wbere  tlie  matter 
In  dispute  is  some  right,  the  money  value  of  which  can  he  calculated  and  ascer- 
tained, and  exceeds  the  value  of  two  thousand  doUars  exclusive  of  costs. 

Approved  in  Ah  Son  v.  United  States,  200  U.  S.  6X1,  50  L.  Ed.  619,  26 
Sup.  Ct.  762,  following  rule;  Clifford  v.  Williams,  131  Fed.  102,  Circuit 
Court  has  no  jurisdiction  to  issue  habeas  corpus  to  determine  controversy 
between  persons  who  are  citizens  of  different  States,  as  to  right  to  cus- 
tody of  their  child;  Whitney  v.  American  Shipbuilding  Co.,  197  Fed.  780, 
State  suit  by  stockholder  for  mandatory  injunction  to  compel  corporation 
to  permit  complainant  to  inspect  books  is  not  removable ;  State  v.  Reynolds, 
256  Mo.  720, 165  S.  W.  803,  applying  rule  in  determining  Supreme  Court  had 
jurisdiction  of  appeal;  Gallagher  v.  Asphalt  Co.  of  America,  65  N.  J.  Eq. 
282,  55  Atl.  268,  denying  Federal  jurisdiction  because  of  diversity  of  citi- 
zenship over  bill  by  creditpr  under  insolvent  corporation  act  to  enjoin  cor- 
poration from  exercising  franchise;  State  v.  Frost,  113  Wis.  643,  89  N.  W. 
918,  holding  removal  petition  ailing  amount  involved  exceeds -jurisdic- 
tional amount, ^though  recovery  of  money  judgment  is  not  demanded,  is 
sufficient;  De  Krafft  v.  Barney,  2  Black,  714,  17  L.  Ed.  351,  where  matter 
in  dispute  was  right  to  custody  of  children;  Potts  v.  Chumasero,  92  U.  S. 
361,  23  L.  Ed.  499,  denying  appellate  jurisdiction  of  proceedings  to  pre- 
vent change  of  territorial  capital;  Youngstown  Bank  v.  Hughes,  106  U.  S. 
524,  27  L.  Ed.  269,  1  Sup.  Ct.  490,  dismissing  appeal  where  value  of  mat- 
ter in  dispute  not  ascertainable  in  money ;  Elgin  v.  Marshall,  106  U.  S.  580, 
27  L.  Ed.  249,  1  Sup.  Ct.  486,  denying  jurisdiction  where  contest  involved 
liability  for  interest  less  than  statutory  sum  on  bonds  for  larger  sum; 
applied  by  analogy  in  Kurtz  v.  Moffitt,  115  U.  S.  495,  496,  89  L.  Ed.  459, 
460,  6  Sup.  Ct.  150,  holding  writ  of  habeas  corpus  not  removable  from 
State  to  Federal  Circuit  Court ;  Hatch  v.  Chicago  etc.  R.  R.  Co.,  6  Blatohf. 
116,  Fed.  Cas.  6204,  holding  case  fulfilling  statutory  requirements  was 
removable  from  State  to  Federal  Circuit  Court;  Ruddick  v.  Billings, 
Woolw.  336^  3  N.  B.  R.  14,  Fed.  Cas.  12,110,  quaere  whether  creditor  re- 
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sisting  bankrupt's  discharge  claims  debt  or  dama^^es;  Cktrtside  v.  Gart- 
side,  42  Mo.  App.  614,  holding  where  appeal  depends  on  value  of  matter  in 
dispute,  it  must  be  estimated  in  money;  Dryden  v.  Swinbuni,  16  W.  Ya. 
248,  holding  public  office  had  pecuniary  value. 

Distinguished  in  King  v.  McLean  Asylum,  64  Fed.  333,  21  U.  R.  App. 
481,  26  L.  B.  A.  784,  785,  taking  api)ellate  jurisdiction  of  habeas  corpus 
proceeding. 

Supreme  Court  is  without  appellate  power  where  Circuit  Court  denied 
habeas  coriras  prayed  for  by  father  to  take  his  child  ftom  Its  mother's  custody, 
since  matter  In  dispute  Is  Incapable  of  being  reduced  to  pecuniary  standard  of 
value. 

Approved  in  De  Krafft  v.  Barney,  2  Black,  714,  17  L.  Ed.  861,  involv- 
ing right  to  custody  of  children;  Perrine  v.  Slack,  164  U.  S.  454,  41  L.  Ed» 
511,  17  Sup.  Ct.  79,  denying  jurisdiction  to  review  judgment  in  proceeding 
for  custody  of  children;  In  re  Burrus,  136  U.  8.  594,  595,  84  L.  £d.  510, 
511,  10  Sup.  Ct.  853,  den3dng  jurisdiction  of  District  Court  to  issue  habeas 
corpus  to  restore  infant  to  father's  custody. 

Habeas  corpus  as  remedy  by  one  parent  to  recover  child  from  custody 
of  other  parent.    Note,  Ann.  Oas.  19120,  870. 

Denial  of  custody  of  child  to  parent  for  its  well-being.    Note,  41 
L.  B.  A.  (N.  S.)  577,  583. 

Miscellaneous.  Cited  in  Taylor  v.  Carpenter,  2  Wood,  ft  M.  16,  Fed. 
Cas.  13,785,  as  instance  of  foreigner  suing  in  Federal  court;  Bennett  v. 
Bennett,  Deady,  319,  Fed.  Cas.  1318,  upon  question  of  jurisdiction  of  Fed- 
eral court  in  contest  for  custody  of  infant ;  People  v.  Bradley,  60  Til.  399, 
quoting  counsel's  argument  upon  nature  of  writ  of  habeas  corpus;  Noble 
V.  Cullom,  44  Ala.  583,  erroneously  citing  argument  of  counsel. 

6  How.  121-126,  12  If.  Ed.  78,  MAYBEBBY  y.  THOMPSON, 

Error  to  Supreme  Court  on  Circuit  Court  Judgments  in  original  causes  or 
causes  taken  up  ftom  the  District  Court  on  error,  lie  only  when  Judgment  is 
final,  and  matter  in  dispute,  exclusive  of  costs,  exceeds  two  thousand  dollars. 
Approved  in  Munyos  v.  Filmore,  4  Ind.  Ter.  629,  76  S.  W.  260,  holding 
no  appeal  lies  from  interlocutory  decree  and  findings  when  final  judgment 
not  entered  thereon. 

6  How.  127-134,  12  If.  Ed.  81,  NELSON  V.  HTTJi, 

Objection  to  a  Wl  for  multifariousness  must  be  made  before  answer, 
d&oui^  the  court  may,  at  the  hearing,  sua  sponte,  make  such  objection;  and  it 
must  be  tested  and  determined  by  the  structure  of  the  bill  alone. 

Approved  in  United  States  v.  Reading  Co.,  183  Fed.  476,  holding  failure 
to  object  to  bill  as  multifarious  till  final  hearing  waived  objection;  Bar- 
ber V.  National  Carbon  Co.,  129  Fed.  377,  64  C.  C.  A.  40^  applying  rule  in 
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suit  for  infringement  of  patent  by  licensee;  Hefner  v.  Northwestern  etc 
Ins.  Co.,  123  U.  S.  761,  SI  L.  Ed.  Sll,  8  Sup.  Ct.  339.  holding  maltifarioos- 
ness  could  not  be  taken  advantage  of  except  by  demurrer,  plea  or  answer; 
Bunnel  v.  Stoddard,  4  Fed.  Gas.  681,  holding  objection  for  multifarious- 
ness, taken  by  answer,  was  too  late;  Converse  v.  Michigan  Dairy  Co.,  45 
Fed.  20,  holding  objection  to  bill  at  hearing  for  multifariousness  too  late; 
Thornton  v.  Houtze,  91  111.  220,  holding  objection  of  multifariousness  can- 
not be  ui^ed  after  answer;  Abbot  v.  Johnson,  32  N.  H.  23,  24,  holding 
objection  for  multifariousness  apparent  in  the  bill  must  be  made  by  de- 
murrer; Veghte  V.  Raritan  Water  Power  Co.,  19  N.,J.  Eq.  146,  holding 
objection  waived  by  answering  the  matter  of  the  bill ;  Woodworth  v.  Gibbs, 
61  Iowa,  401,  16  N.  W.  288,  where  court,  sua  sponte,  took  the  objection 
and  affirmed  judgment  dismissing  petition;  Wales  v.  Newbould,  9  Mich. 
81,  holding  objection  waived  where  not  taken  before  answer;  dissenting 
opinion  in  Ronayne  v.  Loranger,  66  Mich.  383,  33  N.  W.  845,  majority 
ignoring  the  point;  St.  Lawrence  Co.  v.  Holt,  51  W.  Va.  379,  41  S.  £.  362, 
arguendo. 

.  Oreditors  of  a  partnership  may,  at  their  option,  proceed  at  law  against  the 
surviving  partner,  or  go  into  equity  against  the  representatives  of  the  deceased 
partner,  without  first  exhausting  their  remedy  against  the  former. 

Approved  in  United  States  v.  Hughes,  161  Fed.  1023,  holding  in  case 
of  breach  of  contract  by  firm,  creditor  could  proceed  against  administra- 
tor of  deceased  partner,  making  surviving  partner  party;  Union  Trust  Co. 
V.  Shoemaker,  258  111.  570,  101  N.  E.  1052,  holding  in  action  on  replevin 
bond  executed  by  three  partners  for  benefit  of  firm,  resort  could  be  had 
against  estate  of  deceased  partner;  Lewis  v.  United  States,  92  U.  S.  622, 
23  L.  Ed.  514  (affirming  13  Bank.  Reg.  37,  26  Fed.  Cas.  924),  holding 
United  States  nfi^d  not  exhaust  legal  remedies  against  partnership  in 
which  members  of  bankrupt  firm  were  partners,  before  proceeding  in 
equity  against  latter's  trustee;  Coopwood  v.  Wallace,  12  Ala.  797,  holding 
attorney  entitled  to  sue  estate  for  fee,  without  first  exhausting  remedy 
against  administrators;  Cannon  v.  Copeland,  43  Ala.  261,  holding  bill  lies 
directly  against  estate  for  accounting  where  advances  made  to  former  ad- 
ministratrix for  estate's  benefit;  Fillyau  v.  Laverty,  3  Fla.  102,  holding 
creditor  of  firm,  dissolved  by  a  partner's  death,  could  proceed  in  equity 
directly  against  latter's  estate;  Doggett  v.  Dill,  108  111.  566, 48  Am.  Bep.  568, 
holding  partnership  creditor  could  proceed  against  deceased  partner's  estate 
in  first  instance;  Postlewait  v.  Howes,  3  Iowa,  381,  holding  partnership 
creditor  may  proceed  directly  against  surviving  partner  without  joining 
deceased  partner's  administrator;  Comins  v.  Culver,  35  N.  J.  Eq.  98,  hold- 
ing surety  who  had  paid  judgment  against  surviving  partner,  could  pro- 
ceed against  deceased  partner's  estate ;'  In  re  Lloyd,  15  Fed.  Cas.  711,  15 
N.  B.  R.  257,  holding  partnership  creditor's  claims  provable  against  bank- 
rupt partners'  estate. 
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Rights  and  remedies  of  partnership  creditors.    Note,  48  Am.  St.  Bep. 
'367. 

Where  there  were  two  mercaxitlle  firms  and  some  members  common  to 
both,  creditors^bill  Is  not  multifarious  when  filed  against  the  personal  repre- 
sentatives  of  two  of  the  deceased  partners  of  both  firms,  and  also  against  the 
snrvlylng  partner  of  one. 

Approved  in  Powell  v.  Spaulding,  3  G.  Greene,  462,  holding  bill  not 
multifarious  for  joining  complainants  interested  in  same  claim  of  right; 
Brown  v.  Buckner,  86  Va.  616,  10  S.  E.  883,  holding  bill  not  multifarious 
if  common  interest  exists  in  plaintifEs,  and  common  liability  in  defend* 
ants,  though  interests  not  coextensive. 

6  How.  134-141,  12  L.  Ed.  86,  BOWAN  ▼.  BUNMBL8. 

Oonstitntion  of  Wssissippi  did  not,  of  itself,  wlthoitt  legislative  enact- 
ment, prohibit  the  introduction  of  slaves  as  merchandise  and  for  sale. 

Approved  in  Truly  v.  Wanzer,  6  How.  142,  12  L.  Ed.  88,  and  Sims  v. 
Hundley,  6  How.  6,  12  L.  Ed.  321,  holding  note  given  for  purchase  of 
imported  slaves  valid,  notwitHstanding  constitutional  prohibition;  State  v. 
Buckley,  54  Ala.  616,  distinguishing  between  certain  self-executing  and 
nonself -executing  constitutional  provisions;  Harris  v.  Wall,  7  How.  705, 
12  L.  Ed.  880,  reversing  judgment  rendered  upon  immaterial  issues,  where 
case  depended  upon  construction  of  the  constitutional  provision;  Illinois 
Cent.  R.  Co.  v.  Ihlenberg,  75  Fed.  877,  43  U.  S.  App.  726,  34  L.  B.  A.  398, 
upon  self -executing  constitutional  provisions;  Cummings  v.  Spaunhorst, 
5  Mo.  App.  31,  holding  certain  constitutional  provisions  not  self-operating ; 
State  V.  Newark)  39  N.  J.  L.  388,  holding  certain  constitutional  amend- 
ments self-executing  and  discussing  effect  on  existing  legislation;  Wells 
County  Road  Matter,  7  Ohio  St.  21,  suggesting  probability  of  necessity 
for  legislation  supplementary  to  Constitution. 

Supreme  Court  will  respect  State  court  decisions,  and  ftom  the  time  they 
are  made  will  regard  them  as  conclusive  in  isU  cases  upon  the  construction  of 
their  own  Oonstitution  and  laws. 

Approved  in  Luther  v.  Borden,  7  How.  58,  12  L.  Ed.  606,  holding  Fed- 
eral courts  would  follow  State  decisions  in  determining  which  was  the 
legitimate  State  government. 

"Where  Federal  Supreme  Court,  in  absence  of  State  decisions,  and  in  accord- 
ance with  practical  construction  by  State  legislature,  has  held  State  constitu- 
tional provision  prohihittng  slave  importations  for  sale,  not  self -executing, 
it  will  not  adopt  a  different  construction  to  avoid  contracts  with  citizens  of 
another  State,  because  State  courts  subsequent  to  the  transaction  have  held 
it  to  be  self -executing. 

Approved  in  Loeb  v.  Trustees  of  Columbia  Township,  179  U.  S.  492, 
45  L.  Ed.  291,  21  Sup.  Ct..  182,  upholding  Ohio  act  April  27,  1893^  reqoir* 
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ing  defendant  township  to  widen  and  extend  certain  avenues;  Los  Angeles 
V.  Los  Angeles  City  Water  Co.,  177  U.  S.  575,  44  L.  Ed.  894,  20  Snp.  Ct. 
742,  construing  power  of  water  company  to  take  franchise;  Hartford  Ins. 
Co.  V.  Chicago  etc.  Ry.,  175  U.  S.  108,  44  L.  Ed.  92,  20  Sup.  Ct.  40,  holding 
validity  of  lease  of  land  along  railroad  track  with  stipulation  absolving 
railroad  from  damage  by  fire  is  one  of  local  law;  Percy  Summer  Club  v. 
Astle,  163  Fed.  14,  90  C.  C.  A  527,  following  decisions  of  State  courts  as 
to  right  of  fishery  in  New  Hampshire  lakes;  Forest  Products  Co.  v.  Rus- 
sell, 161  Fed.  1007,  applying  rule  in  determining  liability  for  waste  under 
lease  made  under  State  statute;  Board  of  Commissioners  ▼.  Tome,  153 
Fed.  90,  82  C.  C.  A.  215,  applying  rule  in  determining  validity  of  rail' 
road  aid  bonds  issued  under  State  statute;  Board  of  Commrs.  v.  Tollman, 
145  Fed.  763,  where  at  time  railroad  bonds  in  suit  were  issued  by  county 
under  statutory  authority  there  was  no  State  decision  construing  Constitu- 
tion, which  it  was  3nbsequently  claimed  was  violated  by  statute  under 
which  bonds  issued,  Fedeial  court  will  give  its  own  construction  to  such 
Constitution;  Wisconsin  Lumber  Co.  v.  State,  97  Miss.  598,  54  South.  250, 
holding  sale  of  State  lands,  valid  under  decision  of  Supreme  Court,  when 
made,  could  not  be  set  aside  by  State;  Ohid  life  Ins.  etc.  Co.  v.  Debolt, 

16  How.  432,  14  L.  Ed.  1003,  following  construction  of  State  Constitution 
by  all  departments  of  State  government  at  time  of  transaction;  Pease  v. 
Peck^  18  How.  599,  15  L.  Ed.  520,  and  Meyer  v.  Muscatine,  1  Wall.  393, 

17  L.  Ed.  567,  following  long-established  construction  by  State  courts 
rather  than  latter 's  more  recent  decisions;  Douglas  v.  Pike  Co.,  101  U.  S. 
686,  25  L.  Ed.  971,  and  Loeb  v.  Trustees  of  Columbia  Township,  91  Fed. 
43,  determining  rights  in  municipal  bonds  according  to  statutes  as  con- 
strued when  bonds  put  on  the  market;  Bui^ess  v.  Seligmau,  107  U.  S. 
34,  27  L.  Ed.  365,  2  Sup.  Ct.  22,  and  King  v.  Dundee  Mortgage  etc.  Co.,  11 
Sawy.  666,  refusing  to  reverse  decision  construing  State  law  not  thereto- 
fore construed  because  State  court  afterward  adopted  different  interpre- 
tation; Talcott  V.  Pine  Grove,  1  Flipp.  126, 128, 176,  181,  Fed.  Cas.  13,735, 
sustaining  contracts  made  in  reliance  upon  long  practical  construction  of 
State  laws,  notwithstanding  subsequent  adverse  State  decisions;  Wilson 
V.  Ward  Lumber  Co.,  67  Fed.  681,  683,  disregarding  recent  State  decisions 
conflicting  with  prior  decisions  construing  State  laws  affecting  land  titles; 
Forsjrth  v.  Hammond,  71  Fed.  454,  34  U.  S.  App.  552,  declining  to  follow 
State  court  decision  rendered  pending  decree,  inconsistent  with  previous 
decisions  on  the  subject;  Jones  v.  Great  Southern  etc.  Hotel  Co.,  86  Fed. 
372,  holding  State  decisions  not  binding  on  Federal  courts  when  contract 
executed  before  statute  construed  affected  thereby;  Opinion  of  the  Court, 
58  N.  H.  625,  holding  contract,  .valid  upon  well-settled  construction  of 
Constitution  when  made,  not  invalidated  by  adverse  judicial  construction; 
dissenting  opinion  in  Dred  Scott  v.  Sandford,  19  How.  603,  15  L.  Ed.  783, 
majority  following  State  decisions  upon  effect  of  taking  slave  to  State 
where  slavery  prohibited  and  returning  hinu 
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Distinguished  in  Nesmith  v.  Sheldon,  7  How.  818,  12  L.  Ed.  928,  stricUy 
following  State  decisions  construing  State  Constitution  and  statutes; 
Fairfield  v.  Gallatin  Co.,  100  U.  S.  53,  54,  26  L.  Ed.  546,  overruling  de- 
cision made  in  ignorance  of  prior  construction  of  State  Constitution  by 
State  court;  Western  Union  Tel.  Co.  v.  Poe,  04  Fed.  13,  where  Federal 
court  reversed  former  ruling  construing  State  la^  in  deference  to  State 
court  decision,  rendered  pending  entry  of  final  decree;  Sanford  v.  Poe,  69 
Fed.  548,  37  U.  S.  App.  378,  following  State  decisions  where  no  rights 
involved,  acquired  upon  faith  of  earlier  conflicting  decisions;  Hibbits  v. 
Jack,  97  Ind.  577,  holding  a  certain  overruled  decision  was  never  a  gen- 
eral rule  of  property;  Jessup  v.  Carnegie,  80  N.  Y.  448,  86  Am.  Bep.  648, 
reviewing  cases,  adopting  construction  placed  by  courts  of  another  State 
on  their  own  statutes;  dissenting  opinion  in  Gelpcke  v.  Dubuque,  1  Wall. 
214,  17  L.  Ed.  528,  majority  following  long-settled  construction  rather 
than  recent  decisions;  dissenting  opinion  in  Ex  parte  Holman,  28  Iowa, 
141,  142,  majority  holding  State  court  could  not  interfere  with  process  of 
Federal  court;  Brighton  etc.  Bank  v.  Merick,  11  Mich.  424,  holding  Fed- 
eral courts  bound  by  State  decisions  upon  construction  of  State  laws. 

Denied  in  McClure  v.  Owen,  26  Iowa,  256,  257,  holding  Federal  courts 
would  follow  latest  settled  State  adjudications  upon  construction  of  State 
statute. 

Impairment  of  obligation  of  contracts  by  decisions.  Note,  14  Am. 
Bep.  288. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec  682. 

Impairment  of  obligation  of  contracts  by  judicial  decision.  Note,  4 
Ann.  Gas.  94. 

Self-executing  provisions  of  Constitutions.    Note,  7  Ann.  Gas.  633. 

Self -executing  constitutional  provisions.    Note,  16  L.  B.  A.  283. 

Questions  of  State  law  as  to  which  State  court  decisions  must  be  fol- 
lowed in  actions  originating  in,  or  removed  to,  Federal  courts. 
lHote^  40  L.  B.  A.  (N.  8.)  898. 

Miscellaneous.  Cited  in  dissenting  opinion  in  McElvain  v.  Mudd,  44 
Ala.  66,  majority  holding  purchase  of  slaves  during  war,  after  emancipa- 
tion proclamation,  suf&cient  consideration  for  promissory  note;  Moore  v. 
Clopton,  22  Ark.  128,  following  Mississippi  courts  in  construing  her  laws 
legulating  slave  importations;  Alexander  v.  Worthington,  5  Md.  486,  as 
instance  of  Supreme  Court  following  State  court's  latest  construction 
out  of  deference  to  latter  court. 

5  How.  141-143,  12  L.  Ed.  88,  TBULY  V.  WAHZES. 

Note  glyen  for  pnrchasa  of  negroes  imported  for  sale  tpto  Missiflslppi  was 
not  void  by  ▼trine  of  proliibltive  proTislon  In  State  Oonstttittloii  In  absence  of 
supplementary  legislation  tlieireoiL 
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Approved  in  State  v.  Buckley,  54  Ala.  616,  distinguishing  between  cer- 
tain self-executing  and  nonself -executing  constitutional  provisions. 

Equity  will  enjoin  a  Judgment  at  law  where  it  would  be  against  conscience 
to  execute  it,  because  of  facts  of  which  party  could  not  have,  or  was  prevented 
hy  fraud  or  accident  from  availing  himself  at  law,  without  his  fault  or  negli- 
gence. 

Approved  in  Mason  v.  Jones,  7  D.  C.  264,  Appx.,  upholding  injunction 
against  judgment  obtained  by  fraud;  Spokane  etc.  Min.  Co.  v.  Pearson, 
28  Wash.  124,  68  Pac.  167,  refusing  to  enjoin  default  judgment  against 
corporation  secured  by  stockholder  for  work  done,  where  investigation 
would  have  disclosed  fraud;  Humphreys  v.  Leggett,  9  How.  313,  13  L.  Ed. 
152,  enjoining  execution  where  defense  good  in  equity  was  not  cognizable 
in  law;  Grim  v.  Handley,  94  U.  S.  658,  24  L.  Ed.  218,  applying  rule  and 
denying  injunction  in  absence  of  necessary  circumstances;  Dutil  v. 
Pacheco,  21  Cal.  442,  82  Am.  Dec.  750,  refusing  to  interfere  to  set  aside 
judgment  on  ground  cognizable  as  defense  at  law;  Litchfield's  Appeal,  28 
Conn.  137,  73  Am.  Dec.  665,  refusing  to  interfere;  Pollock  v.  Gilbert,  16 
Ga.  403,  405,  60  Am.  Dec.  785,  737,  overruling  demurrer  to  bill  to  enjoin 
execution  of  judgment ;  White  v.  Herndon,  40  Ga.  498,  sustaining  constitu- 
tionality of  act  permitting  reopening  of  judgments  to  let  in  equitable  de- 
fenses; Wells,  Fargo  &  Co.  v.  Wall,  1  Or.  296,  refusing  to  interfere  to 
relieve  against  execution,  because  party  had  legal  remedy;  Shricker  v. 
Field,  9  Iowa,  372,  denying  injunction  where  plaintiff  had  neglected  avail- 
able legal  defense;  Celina  v.  Eastport  Sav.  Bank,  68  Fed.  403,  37  U.  S. 
App.  164,  sustaining  dismissal  of  bill  for  relief  against  judgment  suffered 
through  party's  negligence;  The  Elmira,  16  Fed.  138,  denying  appeal  from 
order  denjdng  motion  to  quash  execution  and  stay  proceedings  thereon; 
State  V.  Matley,  17  Neb.  567,  24  N.  W.  201,  collecting  cases,  setting  aside 
mandamus  improperly  issued. 

Power  of  equity  to  relieve  against  judgment  at  law.    Note,  19  Am. 
Dec.  60S. 

« 

Injunction  against  judgments  obtained  by  fraud,  accident,  mistake, 
surprise  and  duress.    Note,  SO  L.  B.  A.  787. 

Injunction  against  judgments  for  defenses  existing  prior  to  rendition. 
Note,  SI  L.  B.  A.  758. 

Equi-table  jurisdiction  as  to  injunction  against  judgments.    Note,  32 
Ii.  R»  A.  828. 

Equity  will  not  enjoin  judgment  because  party  had  neglected  to  urge  an 
unconscionable  defense,  or  because  he  had  heard  a  daim^might  possibly  in  the 
future  be  urged  against  the  property  for  purchase  price  of  which  the  Judgment 
was  obtained;  aeeordlngly  injunction  refused  as  against  a  Judgment  for  pur- 
chase price  of  slavei^  under  the  allegation  that  Tendot  nii<{ht  not  be  able  to 
make  good  title. 
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Approved  in  Christy  v,  Atchison  etc.  Ry.  Co.,  214  Fed.  1022,  holding 
bill  to  vacate  judgment  defective  in  not  alleging  defense  on  merits  to 
claim;  Rogers  v.  Parker,  1  Hughes,  155,  Fed.  Cas.  12,018,  denying  injunc- 
tion prayed  for  against  execution  of  judgment  on  account  of  a  defense 
good  at  law  if  anywhere ;  King  v.  Buskirk,  78  Fed.  235,  42  U.  S.  App.  249, 
holding  preliminary  injunction  properly  dissolved. 

Injunction  should  be  Issued  only  where  right  is  clear,  the  injury  impending 
and  threatened  so  as  to  be  averted  only  by  injunction,  and  never  where  it  may 
be  used  to  delay,  vex  or  harass  suitors  In  the  prosecution  of  their  Just  demands. 

Approved  in  United  States  v.  United  Shoe  Machinery  Co.,  227  Fed.  508, 
granting  preliminary  injunction  in  suit  to  restrain  monopoly  of  use  of 
shoe  machinery;  Henry  Gas  Co.  v.  United  States,  191  Fed.  136,  111  C.  C.  A. 
612,  denying  preliminary  injunction  in  suit  to  cancel  conveyance  by  Indian 
allottee,  to  restain  grantee  from  removing  gas  from  land,  where  adequate 
security  was  offered,  and  it  appeared  lands  would  be  drained  pending  suit 
by  operation  of  adjacent  gas  wells ;  St.  Louis  Street  Flushing  Mach.  Co.  v. 
Sanitary  St.  Flushing  Mach.  Co.,  161  Fed.  728,  88  C.  C.  A.  585,  denying 
preliminary  injunction  in  patent  case  when  not  shown  that  patent  had 
been  adjudged  valid,  or  that  validity  generally  acquiesced  in;  True  v. 
Mendenhall,  67  Kan.  504,  73  Pac.  70,  refusing  equitable  relief  against 
justice's  judgment  void  because  justice  after  due  service  of  summons 
failed  to  attend  at  time  to  which  continuance  ordered,  but  afterward  made 
another  continuance,  in  pursuance  of  which  judgment  rendered  without 
further  notice  to  defendant;  Callaway  v.  Mayor  etc.  of  Baltimore,  99  Md. 
320,  57  Atl.  663,  where  pursuant  to  statute  city  passed  ordinance  of  esti- 
mates authorizing  portion  of  water  loan  for  purchase  of  reservoir  site, 
and  city  subsequently  repealed  such  ordinance,  owners  of  land  could  not 
enjoin  enforcement  of  repeal  pending  appeal  from  order  setting  aside  sale 
of  land  to  complainants;  Massachusetts  Benefit  etc.  Assn.  v.  Lohmiller, 
74  Fed.  26,  28,  46  U.  S.  App.  103,  refusing  to  enjoin  enforcement  of  de- 
fault judgment;  Dutil  v.  Pacheco,  ^1  Cal.  442,  82  Am.  Doc.  750,  refusing 
to  interfere  to  set  aside  judgment  on  ground  cognizable  as  defense  at  law. 

Miscellaneous.  Cited  in  Wanzer  v.  Truly,  17  How.  585,  16  L.  Ed.  216; 
Moore  v.  Clopton,  22  Ark.  128,  130. 

6  How.  143-168,  12  L.  Ed.  89,  FOBD  v.  DOUGIiAS. 

In  Iioulslana,  Judgment  creditor  of  deceased's  estate  cannot  treat  a  convey- 
ance  from  the  executors,  made  in  pursuance  of  a  Judicial  sale  of  the  succession 
by  a  probate  Judge,  as  fraudulent  and  void,  and  subject  the  property  to  bis 
Judgment,  without  a  previous  successful  direct  proceeding  to  set  sale  aside,  and 
attempt  so  to  do  will  be  enjoined. 

Approved  in  Lawler  v.  Cosgrove,  39  La.  Ann.  490,  2  South.  35,  holding 
ostensibly  valid,  recorded  sale  passes  title,  and  cannot  be  collaterally 
attacked  by  vendor's  creditor;  Howard  v.  Cannon,  11  Rich.  Eq.  26,  76 
Am.  Dec.  730,  restraining  subjection  of  property  assigned  for  benefit  of 
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creditors,  to  subsequent  judgment  against  assignor;  Tofts  y.  Tofts,  3 
Wood.  &  M.I 495,  Fed.  Cas.  14,233,  holding  an  ezeeoted  sale  valid  until 
avoided  in  proper  proceedings. 

Distinguished  in  La  Mothe  v.  Fink,  8  Biss.  498,  Fed.  Cas.  8032,  denying 
injunction  to  restrain  sale  under  execution  against  mortgagor,  of  mort- 
gaged chattels  in  mortgagee's  possession. 

Necessity  for  setting  aside  fraudulent  sale  by  transferrer  creditor. 
Note,  17  Am.  Dec.  186. 

Effect  on  legal  title  of  conveyance  in  fraud  of  creditors.    Note,  67 
L.  B.  A.  880. 

Bill  in  equity  on  cross-bill  is  the  appropriate  remedy  in  the  Federal  court 
to  set  aside  fraudulent  conveyance  made  in  pursuance  of  Judicial  sale  in  Ifoulsl- 
ana,  and  question  cannot  he  raised  by  answer  to  hiU  to  enjoin  subjection  of 
property  conveyed  to  defendant's  Judgment. 

Approved  in  White  v.  Bower,  48  Fed.  187,  sustaining  exception  to 
^'answer  in  the  nature  of  a  cross-bill,"  drawn  in  accordance  with  State 
practice;  Wood  v.  Collins,  60  Fed.  142,  23  U.  S.  App.  224,  and  Owens  v. 
Heidbreder,  78  Fed.  838,  41  U.  S.  App.  736,  both  holding  cross-bill  neces- 
sary to  entitle  defendant  in  equity  to  afi&rmative  relief. 

5  How.  168-176^  12  L.  Ed.  100,  GBAB  ▼.  PABISH. 

Injunction  against  judgments  by  confession.    Note,  80  L.  R.  A.  242. 

5  How.  176-192,  12  L.  Ed.  104,  IN  BE  METZ0EB. 

Treaty  is  the  supreme  law  of  the  land,  and  in  regard  to  rii^its  and  respon- 
sibilities growing  out  of  it,  may  become  the  subject  of  Judicial  cognizance;  thus 
the  question  whether  a  crime  charged  is  sufficiently  proved,  and  within  the 
provisions  of  an  extradition  treaty,  are  matters  for  judicial  decision. 

Approved  in  In  re  Kaine,  14  Fed.  Cas.  89,  holding  extradition  treaty  a 
law  directed  to  judicial  officers  furnishing  adequate  authority  for  its  own 
execution. 

Extradition  proceedings.    Note,  112  Am.  St»  Bep.  107. 

Surrender  of  fugitives  from  justice  is  matter  of  conventional  arrangement 
between  States,  as  no  such  obligation  is  imposed  by  the  law  of  nations. 

Approved  in  Ex  parte  McCabe,  46  Fed.  371,  12  L.  B.  A.  594,  dischar- 
ging prisoner  on  habeas  corpus  where  treaty  did  not  authorize  her 
extradition. 

Supreme  Court  may,  in  the  exercise  of  its  appellate  power  in  dvil  or  crimi- 
nal cases,  examine,  by  writ  of  habeas  corpus,  into  the  legality  of  a  commit- 
ment, but  cannot  review  Judgment  to  revise  errors  of  lower  court  where  it  had 
jurisdiction. 
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Approved  in  £x  parte  Lange,  18  Wall.  166,  21  L.  Ed.  876,  holding 
habeas  corpus  ties  to  ascertain  whether  Circuit  Court  exceeded  its  author- 
ity in  restraining  prisoner;  State  v.  Towle,  42  N.  H.  542,  holding,  on 
habeas  corpus,  only  jurisdiction  of  court  to  commit  prisoner  could  be 
investigated;  James  v.  Smith,  2  S.  C.  188,  discharging  prisoner  on  habeas 
corpus  for  want  of  jurisdiction  in  court  to  commit;  Seavey  v.  Seymour, 
3  Cliff.  443,  Fed.  Cas.  12,596,  as  to  general  doctrine  of  habeas  corpus  under 
judiciary  act  of  1789; 

Supreme  Oourt  can  exercise  no  power  In  an  appellate  form  over  declsionB 
made  at  chambers  by  a  District  Court  Judge,  bis  authority  in  sudi  cases  being 
a  special  one  and  the  law  not  having  provided  any  appeal. 

Approved  in  In  re  Kaine,  14  How.  119,  124,  14  L.  Ed.  352,  353,  holdiqg 
commissioner's  judgment  committing  prisoner  pending  President's  order, 
not  being  reviewable,  habeas  corpus  did  not  lie;  Ex  parte  Vallandigham, 
1  Wall.  253,  17  L.  Ed.  593,  denying  habeas  corpus,  holding  military  com- 
mission exercised  special  authority  and  judgment  not  reviewable;  Fong 
Yue  Ting  v.  United  States,  149  U.  S.  714,  87  L.  Ed.  913,  13  Sup.  Ct.  1022, 
holding  proceedings  under  Chinese  exclusion  act  not  subject  to  review  on 
habeas  corpus;  In  re  McDonald,  16  Fed.  Cas.  23,  holding  Supreme  Court 
could  not  issue  habeas  corpus  where  it  had  no  appellate  jurisdiction; 
Wyeth  V.  Richardson,  10  Gray,  242,  holding  exceptions  do  not  lie  to  dis- 
charge of  a  prisoner  on  habeas  corpus  by  single  judge. 

Distinguished  in  dissenting  opinion  in  In  re  Kaine,  14  How.  133,  14 
L.  Ed.  357,  majority  holding  prisoner  held  under  commissioner's  process 
and,  therefore,  den3ring  jurisdiction  to  issue  writ. 

Modified  in  Ex  parte  Terger,  8  Wall.  99,  19  L.  Ed.  837,  and  Ex  parte 
Virginia,  100  U.  S.  341,  25  L.  Ed.  677,  holding  appellate  jurisdiction  by 
habeas  corpus  extends  to  all  commitments  under  Federal  judicial  authority. 

Supreme  Oourt  has  no  original  Jurisdiction  to  issue  habeas  corpus. 
Approved  in  dissenting  opinion  in  In  re  Kaine,  14  How.  130,  14  L.  Ed. 
356,  majority  holding  Supreme  Court  has  no  original  jurisdiction  to  issue 
habeas  corpus;  dissenting  opinion  in  Hyatt  v.  Allen,  54  Cal.  364,  majority 
holding  State  Supreme  Court  had  original  jurisdiction  to  issue  various 
writs. 

Miscellaneous.  Cited  in  In  re  Kaine,  14  How.  126,  14  L.  Ed.  354,  upon 
question  of  applicability  to  case  at  bar  of  decision  in  Ex  parte  Burford, 
3  Cr.  448,  2  L.  Ed.  495;  In  re  Kaine,  14  Fed.  Cas.  83,  holding  questions 
involved  of  such  importance  as  to  justify  submission  to  Supreme  Court; 
United  States  v.  Haun,  26  Fed.  Cas.  230,  as  showing  instance  of  Congress 
providing  for  removal  of  persons  illegally  coming  to  the  country. 

5  How.  19^208,  12  L.  Ed.  Ill,  OBEATH'S  ADMINISTBATOB  v.  SOiB. 

One  seeking  equity  must  come  with  clean  hands;  equity  never  interferes 
In  opposition  to  conscience  or  good  fsitb,  and,  therefore^  it  will  not  enjoin  a 
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Judgment  at  Uw  upon  a  contract  proUlbited  hy  itatnte,  botb  parties  being  in 
pari  delicto. 

Approved  in  Harms  v.  Stem,  231  Fed.  648,  holding  assignee  of  mnsical 
composition  who  had  it  copyrighted  not  entitled  to  injunction  against  in- 
fringement of  copyright  by  defendant  to  whom  composer  had  agreed  to 
sell  all  compositions;  Christy  v.  Atchison  etc.  Ry.  Co.,  214  Fed.  1022, 
holding  bill  to  set  aside  judgment  alleging  it  entered  on  improper  stipu- 
lation of  attorney  but  not  alleging  defense  on  merits  was  fatally  defective; 
Sample  v.  Barnes,  14  How.  74,  14  L.  Ed.  332,  dismissing  bill  to  -relieve 
against  judgment  where  consideration  claimed  to  be  slaves  imported  con- 
trary to  law ;  Tufts  v.  Tufts,  3  Wood.  &  M.  506,  Fed.  Cas.  14,233,  holding 
equity  would  not  enforce  executory  contract  where  only  consideration  was 
one  against  public  policy;  Thomas  v.  Brownsville  etc.  Ry.  Co.,  1  McCraiy, 
395,  2  Fed.  879,  Western  Union  Tel.  Co.  v.  Union  etc.  Ry.  Co.,  1  Mc- 
Crary,  428,  3  Fed.  11,  and  Cook  v.  Sherman,  4  McCraiy,  26,  20  Fed.  170, 
refusing  to  grant  relief  upon  vicious  contract;  Barnes  v.  Starr,  64  Conn. 
155,  28  Atl.  984,  refusing  relief  against  antenuptial  contract  entered  into 
for  purposes  of  deceit;  Kitchen  v.  Coflfyn,  4  Ind.  507,  refusing  to  relieve 
agaiiist  agreement  made  for  purpose  of  fraud;  Loomis  v.  Donovan,  17 
Ind.  200,  and  Trayser  v.  Trustees  of  Indiana  Asbury  University,  39  Ind. 
567,  declining  to  enforce  contract  in  opposition  to  agreement  for  valuable 
consideration  to  extend  time;  Overshiner  v.  Wisehart,  59  Ind.  138,  revers- 
ing judgment  canceling  note  executed  in  pursuance  of  fraudulent  combina- 
tion against  third  person;  Rowan  v.  Mali,  42  Md.  562,  refusing  to  comjiel 
conveyance  of  property  held  by  defendant's  testator  for  complainant  in 
fraud  of  latter's  creditors;  Bank  v.  Adrian,  116  N.  C.  541,  21  S.  E.  793, 
refusing  relief  where  pleadings  showed  fraud. 

Distinguished  in  Bateman  v.  Fargason,  4  Fed.  34,  2  Flipp.  663,  where 
moral  turpitude  complained  of  in  plaintiff  was  not  part  of  transaction  as 
to  which  he  sought  relief;  Connecticut  etc.  Ins.  Co.  v.  Athon,  78  Ind.  17, 
denying  applicability  of  doctrine  to  prevent  quieting  title  in  one's  favor 
who  had  vainly  attempted  to  convey.  x 

Recriminatory  frand.    Note,  3  Am.  St.  Rep.  745. 

Can  one  avoid  his  contract  for  fraud  in  which  he  participated.    Note, 
82  Am.  Dec.  429. 

Enjoining    judgments    against    or    in    favor    of    sureties.    Note,  31 
L.  R.  A.  62. 

Injunction  against  judgments  for  defenses  existing  prior  to  rendi- 
tion.   Note,  81  L.  R.  A.  758. 

Equitable  jurisdiction  as   to  injunctions   against  judgments.    Note, 
32  L.  R.  A.  822. 

Injunction,  in  favor  of  party  in  pari  delicto,  against  enforcing  illegal 
oontract    Note,  48  L.  R.  A.  850. 
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Equity  will  not  relieve  against  consequences  of  laches,  neglect  or  want  of 
reasonable  diligence,  and  so  wben  a  competent  defense  or  remedy  existed  at 
law,  a  party  wluf'neglected  to  nse  it  and  suffered  Judgment  will  not  be  permitted 
to  supply  the  omission  in  equity. 

Approved  in  Travelers*  Protective  Assn.  v.  Gilbert,  111  Fed.  274,  hold- 
ing failure  of  corporate  agent  on  whom  summons  was  served  to  trans- 
mit it  to  defendant  corporation  precludes  equitable  relief  against 
judgment ;  Old  Times  Distillery  Co.  v.  Casey,  104  Ky.  620,  42  L.  B.  A.  468, 
47  S.  W.  611,  refusing  injunction  of  whisky  brand  where  two  concerns 
began  using  brand  about  same  time  and  continued  to  do  so  for  about  ten 
years;  Livesley  v.  Johnston,  48  Or.  52,  84  Pac.  1048,  holding  delay  of 
purdiaser  in  making  payments  under  contract  did  not  amount  to  laches 
predluding  specific  performance ;  dissenting  opinion  in  Bucki  Lumber  Co.  y, 
Atlantic  Lumber  Co.,  116  Fed.  11,  majority  holding  bill  for  reduction  of 
amount  of  judgment,  alleging  that  court  by  mistake  entered  wrong  amount 
as  setoff  was  not  demurrable ;  Sample  v.  Barnes,  14  How.  75,  14  L.  Ed.  333, 
dismissing  bill  to  enjoin  judgment,  founded  on  omission  to  urge  available 
defense,  at  law;  Walker  v.  Robbins,  14  How.  586,  14  L.  Ed.  552,  refusing 
injunction  against  judgment  where  party  had  waived  legal  defense  upon 
which  bill  based;  Hendrickson  v.  Hinckley,  17  How.  445,  15  L.  Ed.  124, 
refusing  relief  against  judgment  where  legal  defenses  either  failed  or  were 
voluntarily  omitted  at  law;  Crim  v.  Handley,  94  U.  S.  658,  24  L.  Ed.  218, 
denying  injunction  against  judgment  where  rights  not  urged  at  law; 
Brown  v.  Buena  Vista,  95  U.  S.  161,  24  L.  Ed.  423,  reversing  decree  en- 
joining judgment  for  lapse  of  time;  Embry  v.  Palmer,  107  U.  S.  11,  27 
L.  Ed.  349,  2  Sup.  Ct.  32,  and  Rogers  v.  Parker,  1  Hughes,  155,  Fed.  Cas. 
12,018,  both  holding  injunction  does  not  lie  where  complaint  failed  to  set 
up  available  defense  at  law;  Richardson  v.  Walton,  49  Fed.  896,  and 
Prince's  etc.  Paint  Co.  v.  Prince  Mfg.  Co.,  57  Fed.  944,  17  U.  S.  App.  145, 
denying  relief  for  want  of  diligence  and  lapse  of  time;  Skirving  v.  Na- 
tional etc.  Ins.  Co.,  59  Fed.  744,  19  U.  S.  App.  442,  denying  relief  in 
absence  of  showing  that  complainant  was  prevented  from  presenting  de- 
fense at  law;  Massachusetts  Benefit  etc.  Assn.  v.  Lohmiller,  74  Fed.  26,  27, 
46  U.  S.  App.  103,  holding  failure  to  properly  serve  defendant  not  ground 
for  injunction  unless  shown  no  opportunity  to  defend  given;  State  Bank 
V.  Campbell,  12  Ind.  45,  denying  relief  where  consent  judgment  entered 
and  six  years  elapsed  before  plaintiff  claimed  difference;  Ross  v.  Banta, 
140  Ind.  134,  34  N.  E.  869,  holding  equitable  relief  against  judgment  at 
law  not  available  where  party  had  defense  at  law;  Withrow  v.  Walker, 
81  Iowa,  657,  47  N.  W.  895,  denying  relief  where  plaintiff  guilty  of  laches; 
Vantilburg  v.  Black,  3  Mont.  469,  denying  relief  to  one  who  omitted  to 
appeal  from  erroneous  judgment;  Coles  v.  Vanneman,  51  N.  J.  Eq.  329, 
18  Atl.  471,  dismissing  bill  where  complainants  had  acquiesced  in  transac- 
tions complained  of  for  eight  years;  Jackson  v.  Patrick,  10  S.  C.  207, 
refusing  relief  from  judgment  asked  on  grounds  available  as  defense  at 
law;  Phillips  v.  Negiey,  117  U.  S.  675,  29  L.  Ed.  1016,  6  Sup.  Ct.  905,  , 
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liolding  appropriate  remedy  against  judgment  wrong^folly  obtained  to  be 
by  bill  in  equity  in  proper  case;  dissenting  opinion  in  Gaines  v.  Hale,  26 
Ark.  209,  majority  enjoining  enforcement  of  judgments  at  law. 

Limitations  in  equity.    Note,  12  Am.  Dec;  871. 

Relief  in  equity,  other  than  appellate  proceedings,  against  judgments, 
decrees  and  other  judicial  determinations.  Note,  54  Am.  St.  Sap. 
228. 

Where  Judgment  creditor  voluntarily  abstains  trma  pressing  principal 
debtor,  but  may  terminate  tbis  forbearance  at  any  time,  a  surety  is  not  hereby 
discharged. 

Approved  in  Gordon  v.  Third  Nat.  Bank,  144  U.  S.  104,  86  L.  Ed.  363, 
12  Sup.  Ct.  659,  holding  accommodation  maker  not  released  where  there 
was  no  contract  of  extension  of  payment;  Hazard  v.  White,  26  Ark.  158, 
liolding  indorser  not  released  by  mere  voluntary  forbearance  to  press 
maker,  without  consideration;  Pfeilffer  v.  Knapp,  17  Fla.  157,  holding    -  | 

ward's  voluntary  delay  in  suing  guardian  did  not  release  surety  on  latter's 
lx)nd;  Gardner  v.  Watson,  13  111.  352,  holding  agreement,  without  con- 
:sideration,  to  enlarge  time  of  payment,  will  not  discharge  surety;  Hale  v. 
Porbis,  3  Mont.  402,  where  extension  of  time  for  payment,  without  con- 
sideration, did  not  release  surety;  In  re  Goodwin,  5  Dill.  142,  Fed.  Cas. 
5549,  upon  effect  on  accommodation  maker,  of  contract  extending  time  for 
payment;  Hart  v.  Stribling,  25  Fla.  451,  6  South.  458,  holding  surety 
released  by  contract  with  principal  extending  time. 

Distinguished  in  Sturm  v.  Boker,  150  U.  S.  334,  87  L.  Ed.  1101,  14  Sup. 
<Ct.  106,  as  to  facts. 

Consideration  for  agreement  extending  time  of  payment.  Note, 
52  L.  B.  A.  (N.  S.)  384. 

Validity  of  contracts  between  a  director  and  his  corporation.  Note, 
189  Am.  St.  Bep.  625. 

Miscellaneous.  Cited  in  Mason  y.  Jones,  16  Fed.  Cas.  1043,  holding 
indorser  considered  as  principal  after  liability  fixed  by  judgment. 

:5  How.  208-210,  12  I*.  Ed.  119,  UNTTEI)  STATES  v.  BBIGKSS. 

Particular  point  upon  which  the  Judges  differed  must  be  stated  and  certt- 
fled;  a  division  as  to  the  propriety  of  a  demurrer  may  not  be  certifled. 

Approved  in  Dennistoun  v.  Stewart,  18  How.  568,  15  L.  Ed.  490,  Daniels 
^.  Railroad,  3  Wall.  265,  18  L.  Ed.  225,  Waterville  v.  Van  Slyke,  116  U.  S. 
701,  704,  29  L.  Ed.  778,  774,  6  Sup.  Ct.  623,  624,  Jewell  v.  Knight,  123 
U.  S.  433,  8]  L.  Ed.  198,  8  Sup.  Ct.  194,  Dublin  Township  v.  Milford  Inst., 
128  U.  S.  514,  32  L.  Ed.  585,  9  Sup.  Ct.  149,  and  United  States  v.  Perrin, 
131  U.  S.  58,  88  L.  Ed.  90,  9  Sup.  Ct.  682,  dismissing  case,  where  whole 
case  attempted  to  be  carried  up  on  certificate  of  division,  and  no  distinct 
question  of  law  presented;  California  Paving  Co.  v.  Molitor,  113  U.  S.  616, 
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28  L.  Ed.  X108,  5  Sap.  Ct.  621,  dismissing  case  where  mixed  questions  of 
law  and  fact  presented;  State  Bank  v.  St.  Louis  Rail  Co.,  122  U.  S.  23, 
SO  L.  Ed.  1122,  7  Sup.  Ct.  1065,  denying  jurisdiction  where  question  certi- 
fied was,  which  party  entitled  to  judgment  upon  facts  found;  Waco  Water 
Co.  y.  Waco,  86  Tex.  664,  81  L.  B.  A.  898,  26  S.  W.  944,  and  Kelley- 
Goodfellow  Shoe  Co.  v.  Liberty  Ins.  Co.,  87  Tex.  114,  26  S.  W.  1064,  apply- 
ing principle  by  analogy  in  construing  State  statute;  Bagg  v.  Detroit,  6 
Mich.  70,  construing  State  statute  authorizing  reservation  of  questions  of 
law  for  Supreme  Court ;  United  States  v.  Ambrose,  108  U.  S.  341,  27  L.  Ed. 
747,  2  Sup.  Ct.  686,  confining  inquiry  to  questions  distinctly  certified. 

Definiteness  of  question  to  be  certified.    Note,  81  L.  B.  A.  895. 


5  Bow.  210-213,  12  L.  Ed.  120,  8HEPPABD  ▼.  WILSON. 

Under  act  of  1888,  anthoiirius  writs  of  error  from  Jadgments  of  a  terri- 
torial Supreme  Court,  in  same  manner  as  ftom  Federal  Olrcuit  Court,  writ  was 
properly  issued  by  derk  of  former  court,  and  citation  signed  and  bond  approved 
by  chief  Justice  thereof. 

Cited  in  Miller  v.  Texas,  153  U.  S.  637,  88  L.  Ed.  818,  14  Sup.  Ct.  876, 
discussing,  but  not  deciding,  effect  of  clerk  of  State  Court  of  Criminal 
Appeals  signing  writ. 

Practice    and    procedure   governing   transfer   of   causes    to    Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  885,  845,  860. 

Supreme  Court  was,  by  act  of  Congress,  authorized  to  hear  and  determine 
cases  brought  up  by  writ  of  error  from  territorial  Supreme  Court,  though  such 
territory  was  adxnltted  to  Union  pending  final  determination. 

Cited  in  Sheppard  v.  Wilson,  6  How.  273,  12  L.  Ed.  485,  stating  that 
•court  had  been  misinformed  upon  this  point,  but  the  act  had  been  subse- 
quently passed. 

£  How.  213-215,  12  I*.  Ed.  121,  MINERS'  BAKK  OF  DXTBTJQUE  ▼.  UIOTED 
STATES. 

Judgment  upon  quo  warranto  proceedings  questioning  certain  franchises, 
which  merely  sustained  demurrer  to  rejoinder,  that  act  repealing  the  charter 
was  passed  without  notice,  and  without  evidence  of  misuser,  is  not  final,  and 
writ  of  error  would  not  Ue. 

Cited  in  Greeley  v.  Winsor,  1  S.  D.  629,  48  N.  W.  218,  as  instance  of  a 
territorial  Supreme  Court  passing  upon  a  judgment  not  final. 

Approved  in  Missouri  etc.  Ry.  Co.  v.  Olathe,  222  U.  S.  186,  56  L.  Ed. 
156,  32  Sup.  Ct.  46,  holding  judgment  of  State  Supreme  Court  affirming 
judgment   sustaining   demurrer,    without    dismissing   suit,    was   not   final 
appealable  judgment. 

Power  of  legislature  to  repeal  a  corporate  franchise,  under  a  condi- 
tional reservation.    Note,  48  Am.  Dec.  121. 


^ 
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Miscellaneous.  Cited  in  Territory  v.  Lockwood,  -^  Wall.  239,  18  L.  Ed. 
49,  ^s  instance  where  information  in  nature  of  (pw-* /warranto  brought  in 
Federal  government's  name  in  territorial  court. 

5  Howf  215-232, 12  L.  Ed.  122,  JONES  Y.  VAN  ZANDT. 

Certlflcate  of  division  pro  forma  la  customary  in  the  circuits,  where  the 
questions  involved  are  important,  and  could  not  otherwise  be  brought  into  the 
Supreme  Court. 

Cited  in  Taylor  v.  Carpenter,  2  Wood.  &  M.  3,  Fed.  Cas.  13,785,  argu- 
endo, as  example  of  division  pro  forma. 

Overruled  in  United  States  v.  Chicago,  7  How.  192,  12  L.  Ed.  664,  hold- 
ing court  would  not  x>ermii  such  extension  of  its  jurisdiction. 

Definiteness  of  question  to  be  certified.    Note,  31  L.  lEL  A.  393. 

The  "notice"  required  by,  to  fix  liability  of  person  harboring  fugittve 
need  not  be  in  writing,  but  any  manner  of  imparting  the  information  is  suffi- 
cient; and  where  such  person  was  actually  assisting  in  the  escape,  informatioii 
derived  from  the  fugitive  or  mere  scienter,  is  sni&cient. 

Cited  in  Van  Metre  v.  Mitchell,  2  WaU.  Jr.  317,  Fed.  Cas.  16,865,  and 
I  Oliver  v.  Kauffman,  18  Fed.  Cas.  662,  holding  word  "notice"  in  fugitive 
slave  law  meant  knowledge. 

Action  to  recover  statutory  penalty  being  penal,  the  declaration  must 
bring  it  clearly  within  the  language  and  spirit  of  the  statute. 

Approved  in  Frank  A.  Menne  Factory  v.  Harback  Bros.,  85  Ark.  284, 
107  S.  W.  993,  holding  pleading  to  enforce  forfeiture  miist  allege  every 
essential  fact  and  must  be  strictly  construed. 

Cited  in  Fish  v.  Manning,  31  Fed.  341,  sustaining  demurrer  to  com- 
plaint for  statutory  penalty  which  does  not  designate  the  statute  relied 
on;  Greenberg  v.  Bank,  5  N.  D.  486,  67  N.  W.  597,  holding  complaint  for 
X^enalty  bad,  which  did  not  count  specifically  on  the  statute. 

Use  of  "was"  for  "were"  ia  not  an  uncertainty  which  vitiates  declaration. 
Fugitive  slave  law  of  1793  is  constitutional. 

Cited  in  Sim's  Case,  7  Cush.  308,  holding  similar  later  act  constitutional ; 
FiX  parte  Bushnell,  9  Ohio  St.  186,  sustaining  power  of  Congress  to  pass 
such  acts;  dissenting  opinion  in  In  re  Booth,  3  Wis.  79,  majority  holding 
fugitive  slave  law  of  1850  unconstitutional. 

Distinguished  in  In  re  Booth,  3  Wis.  62,  63,  holding  fugitive  slave  act 
of  1850  unconstitutionaL 

Effect  of  ordinance  of  1787  on  States  carved  out  of  Northwest  Terri- 
tory.   Note,  Ann.  Gas.  1916D,  948. 

Effect  of  admission  of  State  into  the  Union  upon  ordinance  of  1787. 
Note,  52  L.  B.  A.  (N.  S.)  308. 
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.  Miscellaneoas.  Cited  in  United  States  v.  Buck^  24  Fed.  Cas.  1295,  as 
instance  of  application  of  common-law  principles  as  to  domestic  relations 
to  master  and  slave. 

6  How.  23&-278,  12  L.  Ed.  130,  TATLOB  v.  BENHAM. 

If  the  statute  runs  at  all  In  favor  of  an  executor,  it  should  hegln  at  the 
'  date  of  settlement  of  bis  final  account,  and  any  disability  of  one  against  whom 
it^as  claimed  to  have  run,  should  be  pleaded. 

Cited  in  Webb  .v.  Powers,  2  Wood.  &  M.  523,  Fed.  Cas.  17,323,  to  prop- 
osition that  statute  of  limitations  must  be  pleaded. 

After  lapse  of  twenty  years  from  settlement  of  executor's  final  account, 
and  death  of  parties  concerned,  court  refused  to  reopen  it. 

Approved  in  Wilson  v.  Snow,  228  U.  S.  222,  60  L.  R.  A.  (N.  S.)  604, 
57  L.  Ed.  811,  33  Sup.  Ct.  487,  holding  ancient  deed,  signed  by  agent,  to 
property  in  continuous  possession  of  person  producing  it  proved  itself. 

Where  testator  who  held  land,  as  trustee,  directed  his  executors  to  sell 
the  whole  of  the  property  that  he  died  seised  or  possessed  of,  they  had  power 
to  sell  the  trust  lands;  and  such  power,  being  an  imperative  direction  to  sell 
and  dispose  of  the  proceeds  in  a  certain  way,  was  a  power  coupled  with  a  trust, 
which  Burvivea. 

Approved  in  Harris  v.  Nashville  Trust  Co.,  5  Tenn.  Civ.  App.  702,  hold- 
ing publication  of  will  containing  libelous  matter  by  attorney  to  whom  it 
was  intrusted  by  testator  was  libel  by  testator,  for  which  his  estatk  was 
liable;  Chew  v.  Hyman,  10  Biss.  250,  7  Fed.  15,  distinguishing  between 
naked  power  to  sell  and  power  coupled  with  a  trust ;  Ames  v.  Holderbaum, 
44  Fed.  229,  holding  will  conferred  power  coupled  with  an  interest ;  Reeves 
V.  Tappan,  21  S.  C.  10,  sustaining  sale  by  executor's*  executrix  under  power 
in  first  testator's  will,  coupled  with  a  trust. 

When  power  of  sale  deemed  to  be  coupled  with  an  interest.    Note, 
50  L.  R.  A.  (N.  S.)  633,  636. 

Power  of  sale  in  will,  without  declaration  of  person  by  whom  it  shall  be 
made,  is  vested  in  the  executor  by  necessary  implication.  . 

Approved  in  Griffith  v.  Stewart,  31  App.  D.  C.  34,  following  rule; 
Pulliam  V.  Pulliam,  10  Fed.  40,  Fed.  Cas.11,463a,  holding  power  of  sale 
belonged  to  executor  by  implication. 

Equitable  conversion  of  real  estate  into  personal,  and  personal  estate 

into  real,  by  will.    Note,  5  Am.  St.  Bep.  143. 
Implied   power  of  executor  to   sell   real  estate  of  testator.    Note, 

Ann.  Oaa.  1916D,  412,  441. 

In  carrying  out  a  testator's  wishes,  courts  are  much  inclined,  especially 
In  equity,  to  vest  all  the  power  or  interest  in  executors^  necessary  to  effectuate 
those  wishes. 
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Cited  in  Ames  v.  Holderbaumi  44  Fed.  229,  eonstming  will  so  as  to 
accomplish  testator's  purposes. 

To  avoid  an  escheat  and  carry  out  testator's  wishes,  equity  will,  if  neces- 
sary, consider  land  as  money,  where  testator,  who  was  a  trustee,  has  directed 
the  land  to  be  sold,  and  will  direct  the  proceeds  to  be  paid  to  the  cestui  que 
trust. 

Cited  in  Cropley  v.  Cooper,  19  Wall.  174,  22  L.  Ed.  113,  where  equity 
court  regarded  sale  of  realty  directed  by  will  as  made. 

Necess]4;y  for  judicial  proceeding  to  effect  escheat.    Note,  15  L.  B.  A* 
(N.  S.)  381. 

Where  testator,  holding  lands  in  trust,  directed  his  executors  to  sell  them, 
and  appointed  residuary  legatees,  he  must  be  considered  as  derising  the  tmst 
as  well  as  the  lands  to  such  legatees,  who  thus  become,  thems^Tes,  trustees  for. 
the  original  cestui  que  trusts. 

Approved  in  Rufe  v.  Commercial  Bank,  99  Fed.  653,  holding  instrument 
giving  counsel  irrevocable  power  of  attorney  to  collect  judgment,  and  mak- 
ing it  his  duty  to  pay  a  sum  due  by  judgment  creditor,  operated  as  assign- 
ment of  judgment. 

Lands  cast  by  decedent  on  an  alien,  escheat  without  any  office  found,  but 
an  alien  can  always  hold  lands  taken  by  devise  or  purchase  till  office  found. 

Cited  in  Jones  v.  Minogae,  29  Ark.  645,  holding  lands  devised  to  alien 
do  not.  escheat  until  office  found. 

Property  subject  to  escheat  to  State.    Note,  Ann.  Oas.  1912D,  882,  385. 

XSzecutor  selling  la^ds  hdd  by  his  testator  in  trust,  under  a  power  in  the 
will,  is  accountable  to  the  beneficiaries  for  the  proceeds  thereof,  with  interest; 
and  receipts  of  additional  sum,  by  them,  from  purchasers,  with  reserratlon  of 
right  to  sue  executor,  does  not  avoid  the  sale  by  executor  or  rtiieva  Mm  from 
liabiUty. 

Approved  in  Bay  State  Gas  Co.  v.  Rogers,  147  Fed.  560,  where  subject 
matter  of  suit  consisted  of  certain  gains  and  profits  arising  out  of  trust, 
fact  that  amount  claimed  could  be  liquidated  in  cash  did  not  deprive  Fed- 
eral equity  court  of  jurisdiction;  Bristol  Sav.  Bank  v.  Judd,  116  Iowa,  29, 
89  N.  W.  95,  holding  mere  failure  of  assignee  to  give  notice  required  by 
law  does  not  render  his  sale  void;  McKee  v.  Lamon,  159  U.  S.  322.  40 
L.  Ed.  167,  16  Sup.  Ct.  13,  collecting  cases,  holding  reception  of  money  for 
others'  benefit  with  notice  created  duty  to  devote  it  to  purposes  intended; 
Colonial  etc.  Mtg.  Co.  v.  Hutchinson  Mtg.  Co.,  44  Fed.  221,  holding  com- 
pany which  misapplied  complainant's  funds  liable  therefor  as  trustee; 
PuUiam  v.  Pulliam,  10  Fed.  64,  Fed.  Cas.  11,463a,  holding  executor  account- 
able for  interest  only  on  money  actually  received. 
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Power  to  azecntoxB  to  sell,  coupled  with  a  tniBt»  rorriTes,  and  If  all  Imt 
one  decUne  the  trnat*  he  la  anthoriaed  to  sell  alone;  but  not  so  a  naked  power 
to  sell,  which  must  be  executed  by  all  or  none. 

Approved  in  Wilson  y.  Snow,  228  U.  S.  224,  50  L.  R.  A.  (N.  8.)  604, 
57  L.  £d«  812,  33  Sup.  Ct.  487,  holding  power  of  sale  given  to  two  persona 
by  will,  coupled  with  duty  to  manage  property,  could  be  executed  by  sur- 
vivor; Wilson  V.  Snow,  36  App.  (D.  C.)  567,  568,  holding  will  giving  power 
to  sell  and  invest  for  widow  and  children  created  trust  which  could  be 
executed  by  surviving  executor ;  Parsons  v.  Boyd,  20  Ala.  118,  and  Hannah 
V.  Carrington,  18  Ark.  104,  where  power  of  sale  coupled  with  trust;  given 
to  two,  execution  by  survivor  sustained;  Clinefelter  v.  Ayres,  16  111.  333, 
holding  naked  power  to  sell  would  not  survive;  Gray  v.  Lynch,  8  Gill,  423, 
Smith  V.  Winn,  27  S.  C.  698,  4  S.  E.  242,  and  Dick  v.  Harby,  48  S.  C.  630, 
26  S.  £.  905,  sustaining  authority  of  surviving  executor  or  executors  to 
sell  under  power  in  the  will,  coupled  with  a  trust. 

Survival  of  power  of  sale.    Note,  2  Aq^  Dec.  291^ 

Survivorship  of  powers  to  executor.    Note,  7  Am.  Dec.  625. 

Who  may  execute  a  trust  after  the  death  of  one  or  all  of  the  trustees. 
Note,  ISO  Am.  St.  Bep.  510. 

Whether  less  than  all  the  donees  or  grantees  named  may  exercise 
power  of  sale.    Note,  50  L.  B.  A.  (N.  8.)  631. 

Where  not  required  by  local  statute^  sale  under  power.  In  a  will,  la  not 
vitiated  by  failure  to  record  the  wllL 

Cited  in  Lucas  v.  Tucker,  17  Ind.  46,  liolding  local  statute  determined 
necessity  for  recording  will. 

An  executor  selling  testator's  lands  under  a  power  in  the  will  ia  liable  to 
the  cestuia  for  the  amount  received,  with  Interest;  but  not  for  failure  to  reaUae 
more  for  the  property,  except  in  case  of  supreme  negligence  or  willful  default. 
Approved  in  Vickrey  v.  Sioux  City,  104  Fed.  166,  holding  where  city 
issues  bonds  under  acts  General  Assembly,  Iowa,  chap.  20,  §  1,  for  im- 
provement of  particular  street,  it  is  chargeable  as  trustee  with  duty  of 
collecting  and  applying  thereon  the  assessments  on  abutting  property; 
Brown  v.  Maplewood  Cemetery  Assn.,  86  Minn.  612,  89  N.  W.  878,  holding 
where  cemetery  association  sold  lots  for  burial  places,  it  is  a  trustee  for 
those  who  lawfully  make  use  of  such  lots,  and  must  account  to  lot  owners 
for  moneys  received  therefrom;  Jewett  v.  Cunard,  3  Wood.  &  M.  300,  301, 
Fed.  Cas.  7310,  holding  trustee  accountable  for  monejrs  received  and  lossea 
occasioned  by  supreme  neglect;  PuUiam  v.  Pulliam.  10  Fed.  46,  Fed.  Cas. 
11,463a,  holding  executor  under  will  directing  sale  of  lands  liable  for  assets 
which  he  could  have  realized  thereby;  EUig  v.  Naglee,  9  Cal.  696,  holding 
trustees  prima  facie  liable  for  omission  to  sue  in  time;  Gray  v.  Lynch,  8 
Gill,  431,  applying  principle,  holding  executors  not  liable  under  the  cir- 
cumstances; Brown  v.  Harshman,  9  Ohio  C.  C.  4,  holding  executors  not 
liable  for  debt  due  to  estate  from  one  of  them  who  ia  insolvent;  Touch- 
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stone  V.  Whittington,  2  Baxt.  72,  holding  trustee  not  accountable  for  loss 
not  occasioned  by  his  wrong;  Mickle  v.  Brown,  4  Bazt.  475,  holding  execu- 
tors not  liable  for  loss  occasioned  by  delaying  sale  until  a  determination 
of  title  to  property;  Rockhold  v.  Blevins,  6  Baxt.  128,  holding  executor 
not  liable  to  legatees  who  were  alien  enemies,  for  money  paid  to  govern- 
ment agent;  Davis  v.  Havman,  21  Gratt.  200,  201,  holding  commissioner 
not  liable  for  loss  occasioned  by  fund  retained  by  him  pending  litigation, 
perishing  on  his  hands;  Elliott's  Admr.  v.  Howell,  78  Va.  307,  holding 
guardian  not  liable  for  loss  occasioned  without  negligence  on  his  part. 

Liability  of  administrator  for  compound  interest.    Note,  7  Am.  Dec 
513. 

Statute  of  limitations  does  not  tegia  to  run  in  favor  of  trustee,  in  respect 
to  money  actually  received  by  Um,  until  a  demand  and  reftisaL 

Approved  in  Glennon  v.  Harris,  149  Ala.  239,  18  Ann.  Oas.  1163,  9 
L.  R.  A.  (N.  S.)  214,  42  Souths  1003,  applying  rule  to  suit  against  execu- 
tor to  recover  legacy;  Hunt  v.  Danforth,  12  Fed.  Cas.  913,  holding  statute 
had  not  run  in  favor  of  express  trustee  who  had  never  disclaimed  trust; 
Pulliam  V.  Pulliam,  10  Fed.  26,  Fed.  Cas.  11,463a,  holding  legatees*  and 
devisees'  remedy  against  executor  not  barred  by  statute;  Prince  v.  Towns, 
33  Fed.  163,  holding  liability  of  administrator  who  Lad  never  acted  toward 
trust  as  terminated  not  barred;  Bechtold  v.  Read,  49  N.  J.  Eq.  115,  22 
Atl.  1087,  refusing  to  apply  doctrine  of  laches  to  cestui  que  trust  residing 
in  a  foreign  country. 

When  limitations  begin  to  run  in  case  of  fraud  or  concealment.    Note, 
16  £.  R.  0.  261. 

Where  bill  made  no  distinction  between  two  characters  in  which  executor 
acted,  viz.,  as  executor  proper,  and  as  executor  having  power  coupled  with 
trust,  in  absence  of  objection  taken  therefor,  in  court  below,  amendment  was 
not  imperatively  necessary. 

Cited  in  Bunnel  v.  Stoddard,  4  Fed.  Cas.  682,  holding  alleged  variance 
between  allegation  and  proof  material. 

Every  person  who  receives  money  to  be  paid  to  another  or  to  be  applied 
to  particular  purpose,  to  which  he  does  not  apply  It,  is  a  trustee,  and  may  be 
sued  at  law  for  money  had  and  received,  or  in  equity  for  breach  of  trust. 

Appf^ved  in  Thompson  v.  Emmett  Irr.  Dist.,  227  Fed.  667,  holding  offi- 
cers of  irrigation  district  who  have  assessed  and  collected  money  to  pay 
interest  on  bonds  and  failed  to  apply  it  could  be  sued  for  money  had  and 
received;  Lewis  v.  Hershey,  45  Ind.  App.  107,  90  N.  E.  334,  holding  one 
who  received  from  mother  of  bastard  money  to  keep  for  her,  knowing  it 
was  recovered  in  bastardy  proceedings,  became  trustee  for  bastard;  Frost 
v.  Frost,  166  Mich.  695,  Ann.  Oaa.  19120, 1086, 131  N.  W.  61,  holding  where 
mother  gave  money  to  son  on  agreement  he  would  pay  interest  for  life. 
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and  money  belong  to  him  at  deaths  trust  was   created  enfooreeable  in 
equity. 

Liabilities  of  administrator  de  bonis  non.    Note,  24  Am.  Dec.  890. 

Extent  of  liability  of  administrator  de  bonis  non.    Note,  2  £.  R.  0» 
199. 

Assets  passing  to  administrator  de  bonis  non.    Note,  40  L.  R.  A.  85. 

Resulting  trusts.    Note,  51  Am.  Dec.  754. 

Foreign  judgments  against  an  executor  or  administrator.    Note,  27 
L.  R.  A.  115. 

Miscellaneous.  Cited  in  Goodno  v.  Hotchkiss,  230  Fed.  517,  to  point 
that  matter  in  response  to  allegations  of  answer  in  equity  should  be  set 
up  by  amendment  to  original  bill,  and  could  not  be  supplied  by  averments 
in  replication ;  Northern  Assur.  Co.  v.  Grand  View  Bldg.  Assn.,  183  U.  S. 
.348,  46  L.  Ed.  280,  21  Sup.  Ct.  148,  incidentally;  Pulliam  y.  PuUiam,  10 
Fed.  45,  Fed.  Cas.  11,463a,  holding  will  is  the  executor's  law  in  Federal 
court,  and  if  he  accepts  the  trust  he  must  perform  all  the  directions  of  the 
will;  Qarey  v.  Richardson,  35  La.  Ann.  510,  holding  parol  proof  admissible 
of  new  agreement  subsequent  to  and  regarding  a  part  of  old  written  con- 
tract; Albion  Lead  Works  v.  Williamsburg  etc.  Ins.  Co.,  2  Fed.  486,  hold- 
ing ceruun  statements  were  not  continuing  warranties. 

6  How.  278-294,  12  L.  Ed.  152,  IPHILLIPS  ▼.  PRESTON. 

Louisiana  statute  adopted  by  Federal  court  rule,  reqnirl^  eonrts  to  have 
testimony  taken  down  in  all  cases  wjiere  appeal  lies  to  Supreme  Court,  includes 
only  cases  of  technical  appeal  and  not  writ  of  error. 

Approved  in  Arthurs  v.  Hart,  17  How.  12,  15  L.  Ed.  82,  holding  omis- 
sion of  evidence  from  record  or  bill  of  exceptions  no  objection  on  writ  of 
error;  Barreda  v.  Silsbee,  21  How.  167,  16  L.  Ed.  98,  collecting  cases,  re- 
fusing to  review  questions  of  f atst ;  dissenting  opinion  in  United  States  v» 
King,  7  How.  866,  12  L.  Ed.  948,  majority  considering  the  testimony  upon 
the  facts. 

Where  laws  permit  waiver  of  trial  by  Jury,  it  is  too  late  to  raise  an  objec- 
tion that  the  waiver  was  not  made  matter  of  record,  after  the  case  has  pro- 
ceeded to  a  hearing. 

Cited  in  Kearney  v.  Case,  12  Wall.  282,  284,  20  L.  Ed.  896,  897,  and  Gil- 
man  V.  Illinois  etc.  Tel.  Co.,  91  U.  S.  614,  28  L.  Ed.  409,  holding  jury  waived 
where  no  objection  to  trial  by  court  made,  though  record  does  not  show 
waiver. 

Contract  between  two^  indorsers  of  promissory  notes  to  divide  the  loss  be- 
tween  them,  being  a  collateral  agreement  hy  parol,  parol  evidence  can  be  given, 
to  prove  it.  Testimony  of  the  payee  and  notary,  and  the  ''act  of  sale/'  wera 
all  admissible. 
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Approved  in  Sutton  y.  Weber,  127  Iowa,  367,  101  N.  W.  778,  where 
agreement  reciting  delivery  of  goods  purports  to  be  an  agreement  for  an 
agency,  without  reference  therein  to  terms  of  i^ency,  parol  evidence  of  con- 
temporaneous oral  agreement  by  which  goods  might  be  returned  is  admis- 
sible; Clare  County  Sav.  Bank  v.  Featherly,  173  Mich.  301,  139  N.  W.  65, 
holding  contemporaneous  collateral  agreement  between  parties  to  note  and 
mortgage  provable  by  parol  in  action  on  note;  Faulkner  v.  Thomas,  48 
W.  Va.  152,  35  S.  E.  917,  holding  parol  evidence  is  admissible  to  show 
contemporaneous  parol  agreement  as  inducement  to  written  obligation; 
Clarke  v«/ Manufacturers'  Ins.  Co.,  8  How.  246,  12  L.  Ed.  1065,  holding 
parol  testimony  competent  to  identify  an  application  expressly  referred  to 
in  insurance  policy ;~  Welz  v.  Rhodius,  87  Ind.  8,  44  Am.  Bep.  768,  admit- 
ting parol  evidence  to  prove  collateral  parol  agreement  made  in  considera- 
tion of  execution  of  written  lease;  Smith  v.  Morrill,  54  Me.  50,  54;  Wes- 

'  ton  V.  Chamberlain,  7  Cush.  406,  Clapp  v.  Rice,  13  Gray,  406,  74  Am. -Dec. 
641,  Farwell  v.  Ensign,  66  Mich.  604,  33  N.  W.  736,  Paul  v.  Rider,  58 
N.  H.  121,  Easterly  v.  Babker,  66  N.  Y.  437,  collecting  cases,  and  Kiel  v. 
Choate,  92  Wis.  520,  53  Am.  St.  Bep.  937,  67  N.  W.  432,  all  sustaining 
parol  contract  between  indorsers  for  contribution  and  admittii^  parol  efvi- 
dcnce  to  prove  it;  Mansfield  v.  Edwards,  136  Mass.  18,  49  Am.  Rep.  3,  ad- 
mitting parol  evidence  to  prove  collateral  agreement  between  maker  and 
parties  signing  as  Sureties,  that  they  were  joint  makers;  Montgomery  v. 

'  Page,  29  Or.  324,  44  Pac.  690,  holding  parol  evidence  of  verbal  agreement 
between  surety  and  guarantor,  to  become  cosureties,  admissible  in  action 
for  contribution. 

Denied  in  Johnson  v.  Ramsey,  43  N.  J.  L.  285,  287,  holding  parol  agree- 
ment for  contribution  between  indorsers  at  time  of  signing  inadmissible. 

Evidence  to  vary  liability  of  regular  indorser.    Note,  89  Am.  Rep.  118, 
121,  122. 

Books  of  account  and  of  original  entries  as  evidence.    Note,  SO  Am. 
Dec.  142. 

Oral  contracts  between  sureties  to  fix  shares  of  liability.    Note,  39 
L.  R.  A.  379. 

Contract  between  two  Indorsers,  to  divide  the  loss  between  them,  la  a  good 
contract  founded  on  sufficient  consideration. 

Approved  in  Cramer  v.  Redman,  10  Wyo.  340,  68  Pac.  1004,  holding 
where  several  cosureties  pay  surety  debt  in  equal  proportions,  thereby  ter- 
minating their  relation  as  cosureties,  but  contract  between  themselves  for 
equal  division  of  whatever  may  thereafter  be  collected  by  any  one  of  them 
from  principal,  mutual  promises  constitute  sufficient  consideration;  Smith 
V.  Morrill,  54  Me.  50,  54,  Weston  v.  Chamberlain,  7  Cush.  406,  Clapp  y. 
Rice,  13  Gray,  406,  74  Am.  Dec  641»  Farwell  v.  Ensign,  66  Mich.  604,  re- 
viewing authorities,  Paul  v.  Rider,  58  N.  H.  121,  Easterly  v.  Barber,  66 
N.  Y.  437,  and  Kiel  v.  Choate,  92  Wis.  520,  63  Am.  St.  B^.  987,  67  N.  W. 
432,  ail  sustaining  parol  contract  between  indorsers  for  contribution. 
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Distinguished  in  Harrah  v.  Doherty,  111  Mich.  177,  179,  69  N.  W.  243, 
244,  holding  agreement  for  contribution  between  suceessive  indorsers,  after 
maturity,  ineffectual,  for  want  of  consideration,  to  charge  subsequent 
indorser. 

'Denied  in  Johnson  v.  Ramsey,  43  N.  J.  L.  286,  287,  holding  agreement 
for  contribution  between  indorsers  cannot  be  set  up. 

Parol  evidence  is  Inadmissible  to  contradict  promissory  notes. 
Cited  in  Clark  v.  Manufacturers'  Ins.  Co.,  8  How.  246,  12  L.  Ed.  1065 
(reversing  2  Wood.  &  M.  480,  Fed.  Cas.  2829),  and  holding  where  policy 
recited  that  it  was  made  and  accepted  upon^.  representation  of  assured 
contained  in  application  therefor,  it  was  proper  to  show  by  parol  that 
representations  alleged  to  have  been  made  by  insured  were  actually  made 
by  him;  Martin  v.  Cole,  104  U.  S.  38,  26  L.  Ed.  660,  holding  in  action 
against  indorser  by  his  immediate  indorsee  upon-  blank  indorsement,  it 
cannot  be  shown  that  as  part  of  transaction  it  was  agreed  upon  by  parol 
that  indorsement  should  be  without  recourse. 

Prior  indorser,  who  has  paid  a  note,  has  no  dalm  for  contribution  ftom 
subsequent  indorser,  if  they  were  not  joint  sureties. 

Cited  in  Gillespie  v.  Campbell,  39  Fed.  725,  726,  5  L.  R.  A.  700,  holding 
accommodation  acceptor  has  no  claim  for  contribution  against  subsequent 
accommodation  indorser. 

Where  It  is  Implied  by  law  that  one  not  party  to  a  note,  who  signs  ott 
back  thereof,  does  so  as  surety  or  guarantor,  parol  testimony,  not  contrary, 
thereto,  as  to  Object  of  signing  is  admissible;  but  where  no  such  inference 
exists,  It  is  doubtful  whether  such  proof  is  competent;  and  in  England  person 
so  signing  bill  of  exchange,  is  treated  as  a  new  drawer. 

Approved  in  Snook  v.  Mundy,  96  Md.  616,  64  Atl.  78,  holding  where 
wife  is  surety  for  husband,  joined  in  mortgage,  reciting  that  debt  is  joint 
and  several,  in  action  pra3dng  leave  to  pay  debt  and  to  be  subrogated  to 
mortgagee's  rights  she  may  show  that  she  was  simply  surety;  Sloan  v. 
Gibbes,  66  S.  C.  488,  76  Am.  St.  Rep.  562,  35  S.  E.  410,  holding  parol  evi- 
dence is  admissible  to  show  that  successive  indorsers  in  blank  signed  as 
cosureties;  Sohier  v.  Merril,  3  Wood.  &  M.  183,  Fed.  Cas.  13,158,  as  col- 
lecting cases,  to  point  that  one  not  party  to  note  became  comaker  by  subse- 
quent signing. 

Bights  inter  se  of  accommodation  parties  to  commercial  paper.    Note, 
28  L.  B.  A.  (N.  S.)  1040. 

Miscellaneous.  Cited  in  Whittenton  Mfg.  Co.  v.  Memphis  etc.  Packet 
Co.,  19  Fed.  281,  requiring  action  at  law,  removed  from  State  court,  where 
it  had  been  conducted  under  forms  of  equity  procedure,  to  be  repleaded. 

6  How.  296,  12  L.  Ed.  159,  IKNEBABITY  y.  BYBNE. 

Citation  is  not  necessarily  a  part  of  the  record*  and  the  fact  of  Its  having 
been  issued  and  served  may  be  proved  aliunde. 
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Approved  in  Hudgins  v.  Kemp,  18  How.  537,  15  L.  Ed.  514,  holding; 
want  of  record  evidence  that  appeal  was  prayed,  no  ground  for  dismissal; 
Otis  V.  The  Rio  Grande,  1  Woods,  597,  Fed.  Gas.  10,614,  where  fact  of 
appeal  was  shown  by  evidence  not  in  the  record;  Peaslee  v.  Peaslee,  147 
Mass.  180,  17  N.  E.  514,  holding  under  statute  providing  for  making  de- 
crees of  divorce  nisi,  absolute^  notice  of  application  therefor  unnecessary. 

6  How.  295-^16,  12  L.  Ed.  159,  OOOK  ▼.  MOFFAT. 

Notes  executed  In  Baltimore,  but  delivered  in  New  .York,  in  payment  of 
goods  purchased  there,  are  payable  in  New  York,  and  governed  by  its  laws. 

Approved  in  Davis  v.  St.  Vincent's  Inst,  for  Insane,  61  Fed.  279,  hold- 
ing, under  Missouri  law,  institution  caring  for  abandoned  insane  wife  may 
sue  husband  for  value  of  care  and  support,  without  expressly  averring 
that  they  were  furnished  on  his  credit;  Martin  v.  Berry,  1  Ind-  Ter.  405, 
37  S.  W.  836,  holding  note  dated  at  and  payable  in  place  in  Texas  gov- 
erned by  law  of  Texas;  Supervisors  v.  Galbraith,  99  U.  S.  218,  25  L.  £<L 
411,  holding  bonds  payable  in  New  York  governed  by  New  York  laws; 
Buchanan  v.  Drovers'  National  Bank,  55  Fed.  228,  6  U.  S.  App.  566,  hold- 
ing note  made  in  Tennessee  to  resident  of  Illinois,  where  payable  and 
negotiated,  governed  by  Illinois  usury  laws;  Caesar  v.  Capell,  83  Fed.  418, 
holdt&g  contract,  expressly  made  a  Missouri  contract  and  payable  there, 
governed  by  Missouri  laws;  Gay  v.  Rainey,  89  111.  225,  81  Am.  Rep.  78, 
holding  note  governed  by  laws  of  State  where  indorsed  and  negotiated; 
Hart  V.  Wills,  52  Iowa,  58,  35  Am.  Bep.  266,  holding  note  partly  executed 
in  Missouri  and  partly  executed  and  delivered  in  Iowa,  governed  by  Iowa 
laws;  EvafLS  v.  Sprigg,  2  Md.  466,  holding  note  given  by  Marylander  to 
citizen  of  District  of  Columbia  for  goods  purchased,  was  a  District  con- 
tract; Overton  v.  Bolton,  9  Heisk.  773,  24  Am.  Rep.  373,  holding  law  of 
place  of  delivery  of  note,  and  not  that  of  making  and  signing,  governs; 
Faut  V.  Miller,  17  Gratt.  77,  holding  nofe  signed  in  blank  in  Virginia,  and 
filled  up  and  delivered  in  Maryland,  a  Maryland  contract. 

Distinguished  in  Ex  parte  Heidelback,  2  Low.  536,  Fed.  Cas.  6322,  re- 
viewing cases,  holding  bill  drawn  at  drawee's  business  domicile,  governed 
by  law  of  that  place  though  negotiated  elsewhere. 

Law  governing  promissory  notes.    Note,  31  Am.  Rep.  78. 

Place  of  execution  of  bill  or  note.    Note,  Ann.  Oas.  1915D,  1136. 

State  tribioials  are  bound  to  conform  to  Supreme  Court  decisions  declaring 
State  legislation  to  be  in  conflict  with  Utiited  States  Oonstitntion. 

Cited  in  Cochran  v.  Darcy,  5  S.  C.  126,  overruling  previous  decision  upon 
constitutionality  of  exemption  law  to  conform  to  later  Federal  Supreme 
Court  decisions. 

State  bankrupt  laws  are  constitutional,  but  have  no  effect  on  contracts 
made  before  their  enactment  or  beyond  their  territory;  so  a  contract  made  lA 
New  York  is  not  affected  by  the  debtor's  discharge  under  the  insolvent  laws 
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of  MarylaDCl»  where  he  reelded,  thooch  the  law  wm  pasjsed  antecedently  to  the 
contract* 

Approved  in  United  States  v.  McGullagh,  221  Fed.  295,  holding  power 
of  control  delegated  to  United  States  could  be  exercised  by  State  until 
Congress  acted  under  power;  Swift  v.  Winchester,  96  Me.  483,  90  Am.  St. 
Bep.  416,  52  Atl.  1018,  holding  discharge  in  insolyency  is  void  as  against 
nonresident  creditors  who  have  not  made  themselves  voluntary  parties  to 
the  proceedings ;  Baldwin  v.  Hale,  1  Wall.  231,  232,  17  L.  Ed.  533,  holding 
action  on  note  given  to  citizen  of  another  State  not  barred  by  defend- 
ant's discharge  in  insolvency;  Butler  v.  Qoreley,  146  U.  S.  313,  36  L.  Ed. 
986,  13  Sup.  Ct  88,  sustaining  constitutionality  of  Massachusetts  insol- 
vency law ;  Hale  v.  Baldwin,  1  Cliff.  518,  519,  Fed.  Cas.  5913,  and  Steven- 
son v.  King,  2  Cliff.  2,  Fed.  Cas.  13,417,  holding  debtor's  discharge  under 
State  insolvency  law  invalid  against  creditor,  citizen  of  another  State; 
Byrd  v.  Badger,  1  McAIl.  264,  Fed.  Cas.  2265,  holding  discharge  under 
California  insolvency  law  no  defense  to  note  made  and  payable  in  Boston; 
Towne  v.  Smith,  1  Wood.  &  M.  127,  Fed.  Cas.  14,115,  holding  discharge 
under  insolvency  law  of  State  where  note  was  mad6  did  not  bar  recovery 
by  foreign  indorsee;  Mather  v.  Nesbit,  4  McCrary,  506,  13  Fed.  873,  hold- 
ing Minnesota  insolvent  laws  constitutional,  but  without  extraterritorial 
operation ;  Newton  v.  Hagerman,  10  Sawy.  462,  463,  22  Fed.  526,  627,  hold- 
ing discharge  undtr  State  insolvent  law  no  bar  to  action  by  nonresident 
creditor;  Gebhard  v.  Canada  Southern  Ry.  Co.,  17  Blatchf.  418,  1  Fed. 
389,  reversed  in  Canada  Southern  Ry.  Co.  v.  Gebhard,  109  U.  S.  545,  27 
L.  Ed.  1027,  3  Sop.  Ct.  376,  holding  parliamentary  legislation  for  relief 
of  embarrassed  Canadian  corporation  did  not  bind  American  bondholders; 
Satterthwaite  v.  Abercrombie,  23  Blatchf.  309,  24  Fed.  544,  holding  dis- 
charge under  New  York  insolvency  proceedings  did  not  affect  a  nonresi- 
dent creditor's  claim;  Wilson  v.  Matthews,  32  Ala.  342,  sustaining  con- 
t^titutionality  of  State  insolvent  laws,  holding  resident  creditor  barred 
by  discharge;  Lowenberg  v.  Levine,  93  Cal.  220,  16  L.  B.  A.  160,  28  Pac. 
942,  restricting  operation  of  State  insolvency  law  to  the  State;  Hawley 
V.  Hunt,  27  Iowa,  307,  309,  1  Am.  Rep.  274,  276,  holding  nonresident  cred- 
itor not  barred  by  discharge,  no  matter  where  debt  originated;  Felch  v. 
Bugbee,  48  Me.  12,  15,  18,  77  Am.  Dec.  205,  207,  209,  holding  maker's 
discharge  in  Massachusetts  did  not  bar  action  on  note  by  indorsee,  citizen 
of  Maine;  Damon's  Appeal,  70  Me.  154,  sustaining  constitutionfdity  of 
Maine  insolvency  law;  Hills  v.  Carlton,  74  Me.  160,  holding  discharge  in 
Maine,  no  bar  to  action  in  Maine  court  by  citizen  of  another  State;  Larra- 
bee  V.  Talbott,  5  Gill,  437,  439,  46  Am.  Dec.  642,  643,  Potter  v.  Kerr,  1 
Md.  Ch.  281,  Evans  v.  Sprigg,  2  Md.  470,  480,  and  Poe  v.  Duck,  5  Md.  6, 
collecting  cases,  sustaining  foreign  creditor's  right,  under  domestic  judg- 
ment, after  insolvency  proceedings  commenced,  to  attach  property  in  trus- 
tee's hands;  Phoenix  etc.  Bank  v.  Batcheller,  151  Mass.  592,  8  L.  B.  A. 
646,  24  N.  E.  918,  holding  action  by  citizen  of  another  State  maintainable 
on  domestic  contract,  notwithstanding  debtor's  discharge  in  insolvency; 
Donnelly  v.  Corbett,  7  N.  Y.  503,  505,  holding  State  insolvent  law  void  as 
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to  creditor,  citizen  of  another  State;  Elton  y.  O'Connor,  6  N.  D.  19,  33 
L.  B.  A.  530,  68  N.  W.  90,  holding  insolvent  law  constitutional  as  to  debt 
contracted  prior  to  its  enactment;  Beers  v.  Rhea,  5  Tex.  359,  holdii^  dis- 
charge nnder  State  bankrupt  law  no  defense  to  action  on  foreign  contract 
with  citizens  of  another  State;  Bedell  y.  Scruton,  54  Vt.  495,  reviewing 
cases,  holding  dischai^e  under  State  law  no  bar  to  nonresident  creditor's 
claim  irrespective  of  locus  of  contract  or  forum;  McCarty  v.  Gibson,  5 
Gratt.  325,  holding  discharge  in  Maryland  ineffectual  in  Virginia  court, 
where  contract  was  between  Virginians  and  debtor,  subsequently  moved 
to  Maryland;  Planters'  Bank  v.  Sharp,  6  How.  328,  330,  12  L.  Ed.  459, 
holding  State  insolvent  laws  applicable  to  past  contracts  only  in  respect 
to  the  remedy;  dissenting  opinion  in  Canada  Southern  Ry.  €k>.  v.  Gebhard, 
109  U.  S.  545,  27  L.  Ed.  1027,  3  Sup.  Ct.  376,  majority  holding  parlia- 
mentary scheme  for  settlement  of  embarrassed  corporation  with  its  cred- 
itors bound  American  bondholders;  Perry  Mfg.  Co.  v.  Brown,  2  Wood.  & 
M.  460,  Fed.  Cas.  11,015,  and  Whetmore  v.  Murdock,  3  Wood.  &  M.  388, 
Fed.  Cas.  17,509,  holding  foreign  creditors  not  barred  by  discharge  under 
State  insolvency  laws;  Globe  Ins.  Co.  v.  Cleveland  Ins.  Co.,  14  N.  B.  R. 
311,  10  Fed.  Cas.  490,  holding  State  insolvency  legislation  authorized  in. 
absence  of  congressional  legislation;  dissenting  opinion  in  Ay  cock  v. 
Martin,  37  Ga.  174,  179,  majority  holding  a  Georgia  stay-law  unconstitu- 
tional; Brighton  Market  Bank  v.  Merick,  11  Mich.  418,  424,  where  court 
equally  divided  upon  foreign  indorsee's  right  to  sue  on  note  after  maker's 
discharge,  where  payee  citizen  of  maker's  State;  Wendell  v.  Lebon,  30 
Minn.  239,  upon  effect  of  foreign  creditor  proving  claim;  Morse  v.  Goold, 
11  N.  T.  288,  62  Am.  Dae.  107,  holding  exemption  laws  merely  modify 
the  remedy  and  are  constitutional;  Crampton  v.  Valido  Marble  Co.,  60 
Vt.  298,  299,  1  L.  R.  A.  123,  124,  15  Atl.  157,  arguendo,  holding  insolvent 
laws  binding  in  courts  of  the  State  upon  citizens  thereof,  who  contracted 
elsewhere;  dissenting  opinion  in  Second  etc.  Bank ^ v.  Schranck,  97  Wis. 
268,  273,  39  L.  R.  A.  577,  578,  73  N.  W.  37,  39,  holding  certain  provisions 
of  insolvent  law  unconstitutional. 

Distinguished  in  Davidson  v.  Smither,  1  Biss.  349,  Fed.  Cas.  3608,  hold- 
ing nonresident  creditors  had  abandoned  their  immunity  by  obtaining 
judgment  in  State  court  prior  to  defendant's  discharge;  Von  Glahn  v. 
Varrenne,  1  Dill.  519,  520,  Fed.  Cas.  16,994,  recognizing  the  principle, 
but  holding  it  inapplicable,  where  plaintiff,  though  an  alien,  resided  in 
defendant's  State;  Ruiz  v.  Eickerman,  2  McCrary,  259,  5  Fed.  790,  hold- 
ing foreign  creditor,  suing  in  the  United  States,  barred  by  dischaige  under 
Federal  bankruptcy  law;  Torrens  v.  Hammond,  4  Hughes,  599,  10  Fed. 
902,  holding  foreign  creditor  could  not  attach  funds  in  assignee's  hands; 
Wilson  V.  Matthews,  32  Ala.  346,  recognizing  principle,  but  holding  it 
inapplicable  to  prevent  transfer  of  personalty  in  another  State  by  tbo 
assignment;  Orr  v.  Lisso,  33  La.  Ann.  477,  holding  stay  of  proceedings 
ordered  under  State  insolvency  law  applied  to  nonresident  creditors  in 
State  court;  Owen  v.  Roberts,  81  Me.  445,  4  L.  R.  A.  280,  17  Ath  404, 
where  assig^nment  in  insolvency  dissolved  attachments  levied  within,  four 
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months,  no  exception  made  in  foreign  creditor's  favor;  Pinckney  v.  Lana- 
han,  62  Md.  460,  461,  452,  den3ring  foreign  creditor's  right  to  attach  after 
insolvent  proceedings  commenced;  Brigham  v.  Henderson,  1  Cush.  432, 
48  Am.  Dec.  611,  holding  debtor  discharged  by  insolvent  proceedings 
from  contract  with  one  who  at  time  of  contracting  was  citizen  of  same 
State;  Scribner  v,  Fisher,  2  Gray,  46,  holding  debtor's  discharge  barred 
action  on  domestic  contract,  though  parties  citizens  of  different  States; 
Marsh  v.  Putnam,  3. Gray,  661,  563,  holding  similarly  where  parties  citi- 
zens of  same  State,  but  contract  made  and  to  be  performed  elsewhere; 
Smith  v.  B^'own,  43  N.  H.  50,  holding,  after  commencement  of  insolvent 
proceedings  by  maker,  his  foreign  trustee  not  chargeable  by  foreign 
indorsee. 

Validity  of  insolvency  laws  passed  during  existence  of  bankruptcy 
laws.    Note,  23  Am.  Dec.  349,  356. 

Discharge  under  insolvent  laws  of  another  State  as  defense.    Note, 
4  Am.  Dec.  74. 

Supremacy  of  State  or  nation  over  devolution  of  property.    Note, 
17  L.  B.  A.  84. 

6  How.  317-343,  12  Zi.  Ed.  169,  OOMMEBGIAIi  BANK  OF  OINOINNATI  ▼. 
BUCKINGHAM'S  EXEOUTOBS. 

It  1b  not  enough  that  the  record  on  error  ttom  Federal  Supreme  to  highest 
State  court  shows  that  plaintiff  ''contended  and  claimed"  that  the  Judgment 
violated  the  obligation  of  a  contract  and  this  claim  waa  ovemiled;  it  must 
appear  that  the  question  must  have  been  raised  and  must  have  been  decided 
in  order  to  induce  the  Judgment. 

Approved  in  Lawler  v.  Walker,  14  How.  152,  14  L.  Ed.  366,  where  cer- 
tificate omitted  to  state  statute  claimed  to  be  unconstitutional;  Messenger 
V.  Mason,  10  Wall.  510,  19  L.  Ed.  1029,  holding  statement  of  case  in  cer- 
tificate presented  constitutional  question  in  too  general  a  form;  Brown  v. 
Atwell,  92  U.  S.  329,  23  L.  Ed.  513,  dismissing  writ  of  error  where  record 
merely  showed  it  was  contended  that  a  Federal  question  was  involved; 
Williams  v.  Oliver,  12  How.  124,  13  L.  Ed.  920,  where  decision  involved 
only  a  question  of  State  law,  writ  dismissed;  Frost  v.  Hsley,  55  Me.  378, 
380,  holding  statement  in  totidem  verbis  that  necessary  question  was  in- 
volved of  no  avail,  unless  whole  case  showed  jurisdiction  existed;  Nauer 
V.  Thomas,  13  Allen,  577,  holding  showing  of  party's  intention  to  raise 
the  requisite  question  insufiicient  for  Federal  Supreme  Court's  jurisdic- 
tion; Quirk  V.  Clinton,  20  Fed.  Cas.  147,  sustaining  admiralty  jurisdiction 
of  suits  upon  contracts  of  affreightment. 

Distinguished  in  Bridge  Proprietors  v.  Hoboken  Land  etc.  Co.,  1  Wall. 
144,  17  L.  Ed.  576,  where  subsequent  statute  alleged  to  impair  obligation 
created  by  prior  statute,  which  was  so  construed  that  former  did  not  im- 
pair it;  Indianapolis  v.  Central  Trust  Co.,  83  Fed.  532,  53  U.  S.  App.  664, 
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upon  constitutionality  of  State  law,  reducing  fares  chargeable  by  street 
railroad. 

Impairment  of  obligation  of  contracts  by  judicial  decision.  Note,  4 
Ann.  Cas.  93. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  628. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court  to 
obtain  review  in  Federal  Supreme  Court.    Note,  68  L.  R.  A.  42. 

What  record  must  show  as  to  presentation  and  decision  of  Federal 
question  in  State  court  to  confer  jurisdiction  on  Federal  Supreme 
Court.    Note,  68  L.  R.  A.  477,  478. 

The  Question  whether  some  of  the  provisions  of  an  earlier  general  bank 
law  applied  to  a  bank  subsequently  chartered,  is  one  of  construction,  not  of 
validity,  of  State  statutes,  and  therefore  exclusively  within  the  province  of 
the  State  courts  to  determine. 

Approved  in  Johnson  v.  New  York  Life  Ins.  Co.,  187  U.  S.  496,  47  L.  Ed. 
275,  23  Sup.  Ct.  196,  following  rule;  Baltimore  etc.  R.  R.  Co.  v.  Hopkins, 
130  U.  S.  223,  82  L.  Ed.  918,  9  Sup.  Ct.  507,  holding  judicial  construction 
of  statute  which  does  not  question  Congress'  power  to  enact  it  not  within 
appellate  jurisdiction;  Central  Land  Co.  v.  Laidley,  159  U.  S.  110,  40 
li.  Ed.  94,  16  Sup.  Ct.  82,  where  validity  of  statute  was  admitted  and  only 
question  was  of  construction;  Planters'  Bank  v.  Sharp,  6  How.  327,  331, 
12  L.  Ed.  458,  460,  upon  cdhstitutionality  of  penal  laws  for  banks  failing 
to  perform  duties;  dissenting  opinion  in  Bridge  Proprietors  v.  Hoboken 
Land  Co.,  1  Wall.  154,  17  L.  Ed.  580,  majority  sustaining  Federal  Supreme 
Court's  jurisdiction. 

Power  delegated  to  the  Federal  Supreme  Court  is  for  the  restraint  of  on- 
•constitutional  legislation,  not  for  the  correction  of  alleged  errors  committed 
by  the  State  judiciary. 

Approved  in  Ross  v.  Oregon,  227  U.-  S.  161,  Ann.  Gas.  1914G,  224,  57 
L.  Ed.  468,  33  Sup.  Ct.  220,  holding  decision  of  State  court  as  to  appli- 
cability of  amendment  of  Constitution  to  pending  cases  not  reviewable  by 
Supreme  Court ;  Baltimore  etc.  R.  R.  v.  Hopkins,  130  U.  S.  223,  82  L.  Ed. 
918,  9  Sup.  Ct.  507,  holding  judicial  construction  of  Federal  statute  not 
questioning  power  of  Congress  to  enact  it  not  within  appellate  jurisdic- 
tion; Central  Land  Co.  v.  Laidley,  159  U.  S.  110,  40  L.  Ed.  94,  16  Sup.  Ct. 
^2,  where  validity  of  statute  was  admitted  and  only  question  was  of 
•construction. 

Miscellaneous.  Cited  in  Hall  v.  Hall,  43  Ala.  502,  94  Am.  Doc.  712, 
upon  validity  of  legislation  by  rebel  organization  in  Alabama. 
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5  How.  ^S-382,  12  L.  Ed.  181,  SCOTT  v.  JONES. 

Supreme  Court  will  not  Interfere  in  cases  claimed  to  come  within  the 
twenty-fifth  section  of  the  judiciary  act,  unless  the  decision  be  shown  to  come 
clearly  within  its  letter  and  spirit. 

Cited  in  Nauer  v.  Thomas,  13  Allen,  577,  holding  requisite  question 
must  be  clearly  shown  to  have  arisen. 

Time  and  manner  of  raising  and  deciding  questions  in  State  court  to 
obtain  review  in  Federal  Supreme  Court.  ^  Note,  63  L.  R.  A.  54. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  B.  A.  526. 

Objection  that  State  legislature  was  not  duly  orgaiiized  under  acts  of  vCon- 
gress  and  the  Constitution,  so  as  to  pass  valid  statutes,  will  not  give  Federal 
Supreme  Court  jurisdiction  upon  the  ground  that  State  statute  was  challenged 
as  violating  Federal  limitations,     i 

Approved  in  Downes  v.  Bid  well,  182  U.  S.  259,  45  L.  Ed.  1096,  21  Sup. 
Ct.  776,  holding  Porto  Rico  is  not  part  of  United  States  within  duty  and 
impost  clause  of  Constitution;  Miners'  Bank  v.  Iowa,  12  How.  7,  13  L.  Ed. 
870,  and  Messenger  v.  Mason,  10  Wall.  510,  19  L.  Ed.  1029,  denying  juris- 
diction to  review  decision  upon  validity  of  territorial  statute  under  twenty- 
fifth  section  of  judiciary  act;  Mosely  v.  Tuthill,  45  Ala.  650,  6  Am.  Rep. 
717,  holding  decisions  of  courts  of  insurgent  government  not  reviewable 
in  rightful  appellate  courts ;  Shorter  v.  Cobb,  39  Ga.  298,  holding  nicnsurcs 
incorporated  into  Georgia  Constitution  under  congressional  direction  prior 
to  readmission  into  the  Union,  not  reviewable;  Saginaw  Gas  Light  Co.  v. 
Saginaw,  28  Fed.  532,  confining  operation  of  constitutional  prohibition 
against  laws  impairing  obligation  of  contracts  to  State  laws;  dissenting 
opinion  in  McElvain  v.  Mudd,  44  Ala.  65,  66,  majority  holding  recovery 
could  be  had  on  note  given  for  purchase  of  slaves  during  Civil  War;  Smith 
V.  United  States,  1  Wash.  Ter.  269,  holding  word  *  *  State ' '  does  not  include 
•'territory"  in  act  of  1825  relative  to  punishment  of  crimes  against 
government. 

Effect  of  ordinance  of  1787  on  States  carved  out  of  northwest  terri- 
tory.   Note,  Ann.  Cas.  1915D,  947. 

Public  bodies  not  duly  organized  or  admitted  to  the  Union,  undertaking, 
as  States,  to  pass  laws  encroaching  on  the  Union  or  its  granted  powers,  may 
be  reached  by  exercise  of  the  power  to  put  down  insurrections,  or  by  the  penal 
laws  of  the  States  or  territories  within  which  they  act,  not  by  examination  of 
their  measures  in  the  Supreme  Court  on  writ  of  error,  such  measures  not  being 
State  statutes. 

Approved  in  Hall  v.  Hall,  43  Ala.  498,  501,  502,  94  Am.  Dec.  708,  711. 
712,  Ex  parte  Bibb,  44  Ala.  153,  Ex  parte  Norton,  44  Ala.  182,  183,  Noble 
v.  Cullom,  44  Ala.  560,  561,  581,  582,  583,  Hill  v.  Erwin,  44  Ala.  667,  Per- 
kins V.  Corbin,  45  Ala.  117,  6  Am.  Rep.  700,  Scruggs  v.  Mayor,  45  Ala, 
in— 73 
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224,  Mosely  v.  Tuthill,  45  Ala.  647,  648,  6  Am.  Eep.  714,  716,  Todd  v. 
Neal  's  Admr.,  49  Ala.  270,  271,  Thompson  v.  Mankin,  26  Ark.  594,  7  Am. 
Rep.  634,  and  Pennywit  v.  Foote,  27  Ohio  St.  625,  22  Am.  Eep.  357,  all 
refusing  to  recognize  official  acts  of  insurgent  State  government,  where 
not  ratified  by  political  department  of  de  jure  government;  Kelley  v. 
State,  25  Ark.  398,  holding  judiciary  must  follow  the  political  department 
ns  to  the  political  stattis  of  a  State ;  dissenting  opinion  in  Luther  v.  Borden, 

7  How.  57,  12  L.  Ed.  605,  majority  dismissing  case  for  irregularity  in 
certificate. 

Miscellaneous.  Cited  in  Emerson  v.  Ross,  17  Fla.  125,  instead  of  5  How. 
(Miss.)  370;  and  in  Couillan  v.  Johnson,  24  Wis.  538,  instead  of  5  How. 
Pr.  (K  Y.)  343. 

5  How.  382-410,  12  L.  Ed.  199,  UNITED  STATES  ▼.  BANK  OF  THE  UNITEI) 
STATES. 

Where,  on  previoiis  appeal,  tbe  conit  indulged  in  remarks  upon  tlie  structure 
of  theiilll  of  exchange  upon  which  defense  was  bl^ed,  unneceaBary  to  decision  of 
the  question  presented,  question  of  structure  of  bill  was  still  open  on  subsequent 
appeaL 

Cited  in  Wright  v.  Carson  Water  Co.,  23  Nev.  49,  42  Pac.  200,  dissenting 
opinion,  reviewing  cases,  majority  holding  decision  on  final  appeal  became 
the  law  of  the  case. 

Municipal  bonds  and  defenses  thereto.    Note,  98  Am.  Dec.  683. 

Damages  recoverable  by  holder  of  dishonored  foreign  bill  of  exchange. 
''  Note,  Ann.  Cas.  1913A,  814. 


> 


Miscellaneous.  (JJited  in  Eight  Hundred  and  Fifty-eight  Bales  etc, 
Blatchf.  Pr.  326,  Fed.  Cas.  4318,  holding  government  chargeable  with 
freight  for  conveyance  of  property  captured  as  prize. 

6  How.  410-440,  12  L.  Ed.  213,  FOX  v.  OHIO. 

Power  of  Congress  "to  provide  for  the  punishment  of  counterfeiting,"  etc., 
does  not  prevent  a  State  from  passing  a  law  punishing  offense  of  circulating 
counterfeit  United  States  coin. 

Approved  in  Brown  v.  United  States^  233  Fed.  356,  holding  conviction 
of  infamous  crime  in  State  court  did 'not  render  witness  incompetent  to 
testify  in  Federal  court;  Morris  v.  United  States,  229  Fed.  620,  upholding 
act  of  Congress  making  it  crime  against  United  States  to  unlawfully  break 
seal  on  car  containing  interstate  shipment,  though  same  act  was  also 
offense  against  law  of  State;  McKinney  v.  Landon,  209  Fed.  308,  126 
C.  C.  A.  226,  holding  foreign  corporation  engaged  in  interstate  and  local 
commerce  could  be  convicted  of  violation  of  State  anti-trust  laws,  license 
revoked,  and  property  placed  in  hands  of  receiver,  though  such  property 
included  instrumentalities  of  interstate  business;  Maxey  v.  United  States, 
207  Fed.  331,  125  C.  C.  A.  77,  holding  one  convicted  of  felony  was  incom- 
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petent  as  witness  in  criminal  case  in  Federal  coart ;  United  States  ▼.  Palan, 
167  Fed.  992,  holding  while  conviction  in  State  court  was  not  bar  to 
prosecution  for  same  act  in  Federal  court,  yet  where  sentence  oi  State 
court  had  been  served,  court  would  suspend  sentence  on  conviction  in  Fed- 
eral court  ;,Homstein  v.  United  States,  155  Fed.  49,  83  C.  C.  A.  644,  hold- 
ing municipal  ordinance  of  Alaska  town  prohibiting  gambling  did  net  de^- 
prive  District  Court  of  jurisdiction  of  prosecution  for  gambling  under 
Penal  Code  of  district ;  Commonwealth  v.  Kitchen,  141  Ky.  657,  133  S.  W. 
687,  holding  perjury  committed  before  United  States  commissioner  not 
punishable  under  State  law  in  State  court;  Southern  Ry.  Co.  v.  Railroad 
Commission,  179  Ind.  35,  42,  100  N.  E.  341,  343,  upholding  State  statute 
relating  to  equipment  of  freight-ears  and  imposing  penalty  for  violation, 
as  supplemental  to  Federal  Safety  Appliance  Act;  Luther  v.  Shaw,  157 
Wis.  239,  62  L.  R.  A,  (N.  S.)  85.  147  N.  W..20,  holding  recovery  by  daugh- 
ter of  exemplary  damages  for  breach  of  promise  of  marriage  did  not  bar 
or  mitigate  damages  in  favor  of  father  for  seduction,  nor  bar  punishment 
by  State  for  same  act;  Halter  v.  State,  74  Neb.  760,  121  Am.  St.  Rep.  764, 
7  L.  R.  A.  (N.  S.)  1079,  105  N.  W.  299,  upholding  State  statute  to  prevent 
desecration  of  United  States  flag;  Smith  v.  Maryland,  18  How.  76,  15 
L.  Ed.  272,  holding  State  law  forfeiting  vessel  taking  oysters  with  scoop 
in  Chesapeake  Bay,  not  in  conflict  with'  Federal  admiralty  jurisdiction; 
People  V.  White,  34  Cal.  186,  and  Dashing  v.  State,  78  Ind.  358,  both  sus- 
taining State  law  punishing  counterfeiting;  In  re  Truman,  44  Mo.  183, 
and  Jett  v.  Commonwealth,  18  Gratt.  953,  954,  956,  967,  holding  passing 
counterfeit  United  States  treasury  note  indictable  under  State  law;  State 
_y.  Brown,  2  Or.  224,  holding  ofl^ense  of  having  implements  adapted  to  coun- 
terfeiting money  punishable  by  State;  Martin  v.  State,  18  Tex.  App.  225, 
sustaining  authority  of  State  to  punish  counterfeiting;  dissenting  opinion 
in  Passenger  Cases,  7  How.  556,  12  L.  Ed.  816,  majority  holding  State  tax 
on  alien  passengers  arriving  at  ports  in  the  State  unconstitutional ;  United 

States  V.  ,  24  Fed.  Cas.  742,  743,  denying  Fedeml  jurisdiction  of 

offense  of  passing  counterfeits,  holding  leading  case  to  have  so  decided; 
People  V.  K^aglee,  1  Cal.  241,  62  Am.  Dec.  320,  sustaining  power  of  State 
to  require  payment  of  license  fee  by  foreign  gold  miners;  Hancock  v. 
Yaden,  121  Ind.  374,  16  Am.  St.  Rep.  402,  6  L.  R.  A.  679,  23  N.  E.  255, 
sustaining  law  prohibiting  contract  between  prospective  employer  and 
employee  for  payment  in  anything  but  lawful  money;  State  v.  Bardwell, 
72  Miss.  541,  18  South.  379,  sustaining  State  law  punishing  national  bank 
officer  for  receiving  deposit  after  insolvency;  Bletz  v.  Columbia  National 
Bank,  87  Pa.  St.  93,  30  Am.  Rep.  347,  sustaining  State  court  jurisdiction 
to  enforce  private  right  created  by  Federal  statute. 

Distinguished  in  Grafton  v.  United  States,  206  U.  S.  353,  354,  61  L.  Ed. 
1091,  27  Sup.  Ct.  749,  holding  rule  that  where  same  act  constitutes  offense 
against  United  States  and  offense  against  State,  accused  may  be  tried  for 
both  does  not  apply  in  Philippines,  since  government  of  Philippines  owes 
its  powers  to  United  States  alone;  United  States  v.  Marigold,  9  How.  668, 
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13  L.  Ed.  261,  sustaining  authority  of  Congress  to  pass  law  punishing  im- 
portations of  counterfeits ^and  passing  same;  Ex  parte  Houghton,  7  Fed. 
669,  663,  re-reported,  8  Fed.  898,  902,  denying  State  court  jurisdiction  of 
punishing  counterfeit  national  bank  notes;  Donnell  v.  State,  3  Ind.  481, 
denying  constitutionality  of  State  law  punishing  offense  of  enticing  away 
and  secreting  slaves  from  citizens  of  other  States;  dissenting  opinion  in 
Jett  V.  Commonwealth,  18  Gratt.  940,  941,  942,  943,  946,  majority  sustaining 
State's  authority  to  punish  crime  of  passing  counterfeit  money. 

Power  of  municipality  to  make  criminal  and  punish  acts  already  cov- 
ered by  statute.    Note,  110  Am.  St.  Rep.  153. 

OfFenses  of  counterfeiting  coin,  and  of  passing  connterfelt  money,  are 
essentially  different,  the  former  being  an  offense  against  the  government  by 
which  individuals  may  be  affected;  the  latter  a  private  wrong  by  which  the 
government  may  be  remotely  reached,  if  at  all. 

Approved  in  Ex  parte  Wilson,  114  U.  S.  423,  29  L.  Ed.  91,  5  Sup.  Ct.  938, 
distinguishing  between  infamous  crimes  requiring  presentment  or  indict- 
ment by  grand  jury  and  mere  private  cheats;  United  States  v.  Copper- 
smith, 2  Flipp.  557,  4  Fed.  206,  collecting  authorities,  distinguishing  be- 
tween offenses  of  making  and  of  passing  couilterfeit  coins;  United  States 
V.  Field,  21  Blatchf.  331,  16  Fed.  778,  United  States  v.  Yates,  6  Fed.  864, 
and  In  re  Wilson,  18  Fed.  34  (affirmed  in  Ex  parte  Wilson,  114  U.  S.  423, 
29  L.  Ed.  91,  5  Sup.  Ct.  938),  holding  passing  counterfeits  not  infamous 
crime. 

Prohibition  contained  in  constitutional  amendments  are  ezclnaively  restric- 
tions upon  Federal  and  not  State,  power;  so  that  the  possibility  of  an  offender 
against  State  law  prescribing  penalty  for  passing  counterfeits,  being  punished 
a  second  time  by  Federal  authority,  is  no  argument  against  the  constitutional- 
ity of  such  law. 

Approved  in  Minneapolis  etc.  R.  R.  Co.  v.  Bonibolis,  241  U.  S.  217,  Axuu 
Cas.  1916E,  506,  60  L.  Ed.  963,  36  Sup.  Ct.  595,  holding  seventh  amend- 
ment exacting  trial  by  jury  required  unanimous  verdict,  but  applied  only 
lo  Federal  courts,  and  verdict  in  State  court  under  Employers*  Liability 
Act  was  not  governed  thereby;  Brown  v.  New  Jersey,  175  U.  S.  174,  44 
L.  Ed.  120,  20  Sup.  Ct.  78,  upholding  N.  J.  Laws  1898,  237,  §§  75,  76, 
relating  to  struck  juries;  St.  Louis  etc.  Ry.  Co.  v.  Davis,  132  Fed.  632, 
Federal  court  cannot  enjoin  officers  of  State  from  certifying  assessment  of 
I'ailroad  property,  because  it  is  alleged  that  their  action  is  in  violation  of 
fifth  amendment;  State  v.  Campbell,  73  Kan.  695,  9  Ann.  Gas.  1203,  9 
•L.  R.  A.  (N,  S.)  633,  85  Pac.  786,  holding  guaranty  of  speedy  trial  in  Bill 
of  Rights  did  not  apply  to  State  courts ;  People  v.  O'Brien,  176  N.  Y.  261, 
68  N.  E.  354,  holding  witness  examined  before  magistrate  on  an  informa- 
tion charging  another  with  keeping  gamblmg-house  cannot  be  compelled  to 
jrive  testimony  tending  to  incriminate  himself,  notwithstanding  statute  pro- 
viding that  such  testimony  cannot  be  used  against  him;  State  v.  Patter- 
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son,  134  N.  C.  618,  47  S.  E.  810,  upholding  Laws  1903,  p.  472,  c.  349,  §  2, 
providing  that  any  place  to  which  any  person  shall  ship  any  liquor  for 
purpose  of  delivery  to  purchaser*  shall  be  construed  to  be  place  of  sale; 
Territory  v.  Stroud,  6  Okl.  Ill,  50  Pac,  267,  upholding  power  of  legislature 
to  provide  for  prosecutions  by  information;  Scribnor  v.  State,  9  Okl.  Cr. 
476,  132  Pac.  937,  holding  first  ten  amendments  applied  to  United  States 
alone;  Anderson  v.  State,  8  Okl.  Cr.  109,  Aim.  Cas.  19140,  314,  126  Pac. 
848,  holding  sixth  amendment  did  not  control  prosecutions  in  State  courts ; 
Ex  parte  Simmons,  5  Okl.  Cr.  426, 438, 115  Pac.  391,  396,  holding  violation 
of  municipal  ordinance,  in  nature  of  police  regulation,  triable  without  jury ; 
Ex  parte  McNaught,  1  Okl.  Cr.  274,  23  Okl.  300, 100  Pae.  32,  upholding  con- 
viction upon  information  of  manslaughter  as  not  in  violation  of  Constitution  , 
of  United  States;  Aldridge  v.  Bogue-Phalia  Drainage  Dist.,  106  Miss.  628, 
64  South.  378,  holding  right  of  trial  by  jury  determined  under  Constitu- 
tion of  State;  Mischer  v.  State,  41  Tex.  Cr.  221,  53  S.  W.  628,  upholding? 
act  of  June  18,  1897,  relating  to  venue  in  rape  cases;  McKee  for  Writ  of 
Habeas  Corpus,  19  Utah,  235,  67  Pac.  24,  upholdin.^:  Constitution  and  laws 
of  Utah  providing  for  trial  of  felonies  by  jury  of  eight  men;  dissenting 
opinion  in  Moore  v.  Illinois,  14  How.  21,  14  L.  Ed.  309,  majority  sustain- 
ing State's  authority  to  punish  harborer  of  fugitive  slave,  notwithstand- 
ing offense  also  punisliable  under  act  of  Congress;  United  States  v.  Mari- 
gold, 9  How.  568,  13  L.  Ed.  261,  sustaining  authority  of  both  State  and 
Federal  governments  to  punish  circulation  of  counterfeits;  Moore  v.  Illi- 
nois, 14  How.  20,  14  L.  Ed.  309,  sustaining  State's  authority  to  punish  liar- 
borer  of  fugitive  slave,  notwithstanding  offense  also  punishable  under  act 
of  Congress;  Withers  v.  Buckley,  20  How.  91,  16  L.  Ed.  819,  denying  juris- 
diction to  examine  State  law  violating  State  ccnstitutional  provision 
against  taking  private  property  for  State  uses ;  Twichell  v.  Commonwealth, 
7  Wall.  327,  19  L.  Ed.  224,  denying  application  for  writ  of  error,  based  on 
alleged  repugnancy  to  certain  constitutional  amendments  of  State  law 
under  which  prosecution  had;  Edwards  v.  Elliott,  21  Wall.  557,  22  L.  Ed. 
492,  holding  Federal  constitutional  provision  securing  trial  by  jury  in  cer- 
tain cases  not  applicable  to  State  courts;  United  Slates  v.  Cruikshank,  92 
U.  S.  552,  23  L.  Ed.  691,  holding  first  amindment  protects  right  to  assem- 
ble from  encroachment  by  Congress  only;  Ex  parte  Siebold,  100  U.  S.  .390, 
25  L.  Ed.  724,  and  Cross  v.  North  Carolina,  132  U.  S.  139,  33  L.  Ed.  290, 
10  Sup.  Ct.  49,  sustaining  authority  of  both  State  and  Federal  govern- 
ments to  punish  same  act,  constituting  offense  against  both;  Presser  v. 
Illinois,  116  U.  S.  265,  29  L.  Ed.  619,  6  Sup.  Ct.  584,  holding  second  amend- 
ment protects  right  to  bear  arms  from  infringement  by  Congress  only;  ' 
Eilenbecker  v.  Plymouth  County,  134  U.  S.  34,  33  L.  Ed.  803,  10  Sup.  Ct. 
425,  and  Miller  v.  Texas,  153  U.  S.  538,  38  L.  Ed,  813,  14  Sup.  Ct.  875,  hold- 
ing limitations  of  certain  earlier  articles  of  constitutional  amendments 
apply  exclusively  to  Federal  government ;  Talton  v.  Mayes,  163  U.  S.  382, 
41  1m  Ed.  198,  16  Sup.  Ct.  989,  holding  constitutional  amendment  relating 
to  indictment  by  grand  jury  inapplicable  to  trial  by   Cherokee  court; 
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United  States  v.  Bamhart,  10  Sawy.  497,  498,  500,  22  Fed.  290,  291,  hold- 
ing acquittal  in  State  court  for  murder  no  bar  to  prosecution  for  man- 
slaughter in  Federal  court;  Campbell  v.  United  States,  4  Fed.  Cas.  1203, 
1204,  sustaining  Federal  government's  power  to  punish  circulation  of  coun- 
terfeits, notwithstanding  like  authority  in  State;  United  States  v.  Amy, 
24  Fed.  Cas.  811,  re-reported  in  14  Md.  152,  holding  liability  to  punish- 
ment by  State  authority  no  bar  to  prosecution  in  Federal  tribunal;  United 
States  V.  Given,  25  Fed.  Cas.  1331,  and  United  States  v.  Wells,  28  Fed. 
Cas.  523,  sustaining  power  of  both  State  and  Federal  governments  to  pun- 
ish acts  violating  laws  of  both;  Kansas  v.  Bradley,  26  Fed.  290,  Ex  parte 
Ulrich,  42  Fed.  5897and  In  re  Boggs,  45  Fed.  475,  all  holding  first  ten 
amendments  to  Constitution  are  restrictions  upon  Federal  powers  and  not 
State;  Fife  v.  State,  31  Ark.  458,  26  Am.  Rep.  658,  Cairo  etc.  R.  R.  Co. 
V.  Turner,  31  Ark.  499,  25  Am.  Rep,  567,  People  v.  State  Reformatory,  148 
111.  425,  2»  L.  R.  A.  148,  36  N.  E.  80,  State  v.  Boswell,  104  Ind.  542,  4 
N.  E.  676,  Weimer  v.  Bunbury,  30  Mich.  208,  North  Missouri  R.  R.  Co.  v. 
Maguire,  49  Mo.  496,  8  Am.  Rep.  143,  Walker  v.  New  Mexico  etc.  R.  R.  Co., 

7  N.  M.  288,  34  Pac.  43,  State  v.  Caldwell,  115  N.  C.  803,  20  S.  E.  526, 
In  re  Liquors  of  Fitzpatrick,  16  R.  I.  63,  11  Atl.  775,  State  v.  Starling, 
15  Rich.  128,  State  v.  Aiken,  42  S.  C.  248,  26  L.  R.  A.  358,  20  S.  E.  231, 
State  V.  Brennan,  2  S.  D.  389,  50  N.  W.  626,  State  v.  Duke,  42  Tex.  458, 
Cox  V.  State,  8  Tex.  App.  285,  Martin  v.  State,  18  Tex.  App.  225,  Martin 
v.  Johnson,  11  Tex.  Civ.  App.  634,  33  S.  W.  308,  and  Ex  parte  McNeefy,  36 
W.  Va.  96,  32  Am.  St.  Eep.  841,  15  L.  R.  A.  230,  14  S.  E.  440,  all  holdii^ 
the  first  ten  constitutional  amendments  are  restrictions  of  Federal  powers 
exclusively ;  People  v.  McDonnell,  80  Cal.  291, 18  Am.  St  Eep.  165,  22  Pac 
192,  holding  counterfeiting  foreign  bank  notes  an  offense  punishable  by 
both  State  and  Federal  governments;  State  v.  Moore,  6  Ind.  436,  holding 
liability  under  Federal  statute  no  bar  to  prosecution  under  State  law  for 
uttering  counterfeit  certificate  of  pension  commissioner;  State  v.  Jackson, 
21  La.  Ann.  575,  sustaining  prosecution  by  information,  holding  fifth 
amendment  not  applicable  to  State  courts ;  In  re  Truman,  44  Mo.  183,  hold- 
ing passing  counterfeit  treasury  notes  an  offense  indictable  by  both  State 
and  Federal  authority ;  Bohanan  Ar.  State,  18  Neb.  77,  53  Am.  Rep.  806,  24 
N.  W.  399,  holding  Federal  constitutional  provision  against  putting  de- 
fendant twice  in  jeopardy  inapplicable  to  State  courts;  State  v.  Whitte- 
more,  50  N.  H.  248,  9  Am.  Rep.  199,  holding  4iability  under  Federal  laws 
no  bar  to  punishment  under  State  law  for  perjury  committed  in  natural- 
ization proceedings  in  State  court ;  People  v.  Welch,  141  N.  Y.  276,  38  Am. 
St.  Rep.  800,  24  L.  B.  A.  121,  36  N.  E.  331,  sustaining  concurrent,  juris- 
diction of  State  with  Federal  courts  over  crimes  committed  on  navigable 
waters  within  limits  of  State;  Territory  v.  Coleman,  1  Or.  192,  75  Am. 
Dec.  555,  holding  offense  of  selling  liquor  to  Indians  punishable  both  by 
territorial  and  Federal  authorities;  Craig  v.  Kline,  65  Pa.  St.  409,  3  Am. 
Rep.  643,  sustaining  State  police  r^ulations  relating*  to  navigable  waters, 
notwithstanding  Federal  authority  to  regulate  commerce;  State  v.  Rankin, 
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4  Cold.  152,  155^  holding  prior  acquittal  by  Federal,  court-martial  no  bar 
to  prosecution  by  State  authorities  for  murder;  State  v.  Norman,  16  Utah, 
464,  466,  52  Pac.  989,  holding  Federal  laws  punishing  adultery  in  terri- 
tories no  bar  to  punishment  under  State  laws  also ;  Jett  v.  Commonwealth, 
18  Gratt.  953,  954,  956,  967,  holding  passing  counterfeits  an  offense  pun- 
ishable by  both  State  and  Federal  governments;  In  re  Murphy,  5  Wyo. 
305,  306,  40  Pac.  400,  holding  power  of  territory  to  define  and  punish 
bigamy  not  affected  by  Federal  l^slation  upon  same  subject  in  terri- 
tories;  dissenting  opinion  in  Slaughter-House  Cases,  16  Wall.  125,  21 
L.  Ed.  424,  majority  holding  monopoly  created  by  State  l^slature  not 
unconstitutional;  dissenting  opinion  in  Ex  parte  Lange,  18  Wall.  201,  21 
L.  Ed*  887,  majority  holding,  after  execution  of  judgment  satisfying  one 
of  the  alternative  statutory  penalties,  further  sentence  cannot  be  imposed; 
dissenting  opinion  in  Coleman  v.  Tennessee,  97  U.  S.  537,  539,  24  L.  Ed. 
1129,  1180,  majority  holding  conviction  of  murder  by  court-martial,  of 
soldier,  barred  subsequent  conviction  by  State  court;  dissenting  opinion  in 
Tennessee  v.  Davis,  100  U.  S.  278,  25  L.  Ed.  655,  majority  holding  Federal 
officer  indicted  for  murder,  where  killing  done  in  discharge  of  duty,  en- 
titled to  removal  to  Federal  court;  Spies  v.  Illinois,  123  U.  S.  166,  31 L.  Ed. 
86,  8  Sup.  Ct.  24,  distinguishing  between  first  ten  and  later  amendments; 
Brown  v.  Evans,  8  Sawy.  493,  17  Fed.  915,  holding  criminal  prosecution  for 
assault  and  battery  no  bar  to  damage  suit;  Campbell  v.  United  States,  4 
Fed.  Cas.  1203,  1204,  sustaining  power  of  Federal  government  to  punish 
circulation  of  counterfeits ;  Philadelphia  etc.  B.  R.  Co.  v.  Morrison,  19  Fed. 
Cas.  491,  holding  grants  of  power  cannot  be  implied  from  early  amend- 
ments, they  being  merely  restrictive ;  dissenting  opinion  in  Jacoway  v.  Den- 
ton, 25  Ark.  666,  majority  holding  constitutional  prohibition  from  taking 
private  property  without  compensation  applicable  to  States;  Van  Buren  v. 
Wells,  53  Ark.  374,  22  Am,  St.  Rep.  217,  State  v.  Oleson,  26  Minn.  517,  5 
N.  W.  969,  and  State  v.  Sly,  4  Or.  279,  holding  liability  under  State  stat- 
ute for  same  offense  no  bar  to  conviction  under  municipal  ordinance; 
Wragg  V.  Penn  Township,  94  111.  17,  34  Am.  Rep.  202,  holding  same  act 
punishable  as  offense  against  township,  and  as  offense  against  public  gen- 
erally; Ambrose  v.  State,  6  Ind.  352,  holding  defendant  punishable  under 
State  law  for  retailing  liquors,  notwithstanding  grant  of  municipal  license 
to  him ;  Commonwealth  v.  Walker,  108  Mass.  314,  and  Abbott  v.  People,  75 
N.  Y.  602,  holding  bankrupt's  criminal  liability  in  Federal  court  for  ob- 
taining goods  with  intent  to  defraud,  no  bar  to  State  prosecution;  Trom- 
bley  V.  Humphrey,  23  Mich.  482,  9  Am.  Rep.  102,  holding  certain  amend- 
ments restrictions  on  Federal  liowcr  only;  Crane  v.  Reeder,  28  Mich.  533, 
15  Am.  Rep.  228,  upon  right  of  removal  after  several  trials  had  in  State 
court;  Weaver  v.  Fegcly,  29  Pa.  St.  29,  70  Am.  Doc.  153,  sustaining  power 
of  State  legislature  to  regulate  weights  and  measures  in  absence  of  Federal 
regulation ;  Smith  v.  United  States,  1  Wash.  Ter.  270,  intimating  that  same 
act  may  constitute  offense  against  both  Federal  and  territorial  authority. 

Right  to  speedy  trial.    Note^  41  Am.  Dec.  604. 
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General  scope  of  constitutional  provisions  guaranteeing  right  of  trial 
by  jury.    Note,  1  Ann.  Gas.  704. 

Conviction  of  crime  against  one  government  as  bar  to  prosecution  by 
another  government  for  same  act.    Note,  21  Ann.  Gas.  64. 

Constitutionality  of  restrictions  on  right  to  carry  weapons.    Note,  14 
L.  B,  A.  601. 

Cruel  and  unusual  punishments.    Note,  35  L.  B.  A.  579. 

Number  and  agreement  of  jurors  necessary  to  valid  verdict.    Note,  43 
L.  B.  A.  48. 

Administration  of  Federal  laws  4n  State  courts.    Note,  48  L.  B.  A.  39. 

Constitutional  equality  as  to  corporate  taxation.    Note,  60  L.  B.  A. 
325. 

Individual  shall  not  he  put  twice  in  Jeopardy  for  the  same  offense. 

Approved  in  Sexton  v.  California,  189  U.  S.  323,  47  L.  Ed.  834,  23  Sup. 
Ct.  544,  holding  California  courts  may  by  statute  punish  extortion  basis 
of  which  is  threat  to  accuse  person  of  having  committed  a  Federal  crime; 
United  States  v.  Morris,  125  Fed.  324,  upholding  Rev.  Stats.,  §  1978,  as 
being  within  thirteenth  amendment  to  protect  citizens  in  enjoyment  of  fun- 
damental rights ;  Ex  parte  Young,  36  Or.  250,  59  Pac.  708,  upholding  Hill 's 
Ann.  Laws,  §  1952,  forbidding  any  person  from  persuading  a  seaman  to 
desert ;  Ogdeu  v.  Madison,  111  Wis.  427,  87  N.  W.  572,  holding  prosecution 
for  violation  of  city  ordinance  against  houses  of  ill-fame  need  not  be  by 
jury,  though  offense  is  also  punishable  by  State  statute ;  Fay  v.  Parker,  53 
N.  H.  387,  16  Am.  Bep.  325,  alid  Pegrarn  v.  Stoctz,  31  W.  Va.  296,  6  S.  E. 
526,  discussing  question  of  vindictive  damages. 

Distinguished  in  In  re  Loney,  134  U.  S.  375,  33  L.  Ed.  951,  10  Sup.  Ct.  585, 
holding  power  of  punishing  for  perjury  belongs  exclusively  to  govern- 
ment in  whose  tribunal  offense  was  committed;  Brown  v.  Walker,  161  U.  S. 
606,  40  L.  Ed.  824,  16  Sup.  Ct.  650,  holding  Federal  statute  granting  wit- 
ness immunity  from  prosecution  for  matters  testified  to  before  interstate 
commerce  commission  affords  immunity  from  State  prosecution;  FjX  parte 
Houghton,  7  Fed.  659,  663,  8  Fed.  898,  902,  denying  State  court  jurisdiction 
to  punish  offense  of  passing  counterfeit  national  bank  notes;  Arkansas  v. 
Kirkpatrick,  32  Ark.  121,  denying  State  court  s  jurisdiction  of  offense  of 
making  false  affidavit  under  liomestead  act  of  Congress;  People  v.  Kelly, 
38  Cal.  150,  99  Am.  Dec.  362,  holding  State  court  has  no  jurisdiction  o£ 
perjury  committed  before  register  of  Federal  land  office;  Voorhies  v.  Fris- 
bie,  25  Mich.  479,  12  Am.  Bep.  293,  8  Bank.  Reg.  154,  denying  State  court's 
jurisdiction  of  bill  maintainable  under  Federal  bankrupt  act;  Moundsvillc 
V.  Fountain,  27  W.  Va.  197,  where  act  claimed  to  be  punishable  under  both 
city  ordinance  and  State  law. 

Lien  for  material  for  construction  of  vessels.    Note,  13  Am.  Bep.  276. 
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Miscellaneous.  Cited  in  dissenting  opinion  in  Legal  Tender  Cases,  12 
Wall.  619,  20  L.  Ed.  334,  majority  sustaining  legal  tender  act;  Perkins  v. 
Corbin,  45  Ala.  117,  6  Am.  Rep.  700,  instead  of  preceding  case. 

5  How.  441-504,  12  L.  Ed.  226,  WABING  ▼.  CLABKE. 

Extent  and  instances  of  English  admiralty  Jurisdiction  discussed. 
Approved  in  The  Underwidter,.^^  Fed.  733,  holding  where  charter-party 
provides  that  charterer  shall  pay  for  all  coal,  no  lien  on  vessel  exists  for 
coal  furnished  in  foreign  port  on  order  of  master. 

According  to  decisions  of  English  common-law  courts  since  the  restraining 
statutes  of  Richard  n  and  Henry  IV,  "bigh  seas"  means  that  portion  of  the 
sea  which  washes  the  open  coast. 

Cited  in  Morgan  v.  Nagadish,  40  La.  Ann.  252,  3  South.  639,  construing 
State  statute,  holding  banks  of  a  bayou  not  the  seashore;  People  v.  Super- 
vi.sors,  73  N.  Y.  397,  construing  "main  sea,"  as  used  in  compact,  fixing 
boundary  between  two  States. 

» 

Discussion  of  extent  of  Jurisdiction  of  colonial  admiralty  courts. 

Approved  in  Jackson  v.  The  Magnolia,  20  How.  298,  15  L.  Ed.  911,  dis- 
cussing admiralty  jurisdiction  over  navigable  streams;  In  re  Garnett,  141 
U.  S.  16,  35  Xi.  Ed.  635,  11  Sup.  Ct.  844,  holding  original  admiralty  juris- 
diction of  State  extended  to  inland  navigable  streams;  dissenting  opinion 
in  The  Lottawanna,  21  Wall.  601,  22  L.  Ed.  670,  majority  refusing  to  allow 
lien  claimed  under  State  law. 

Constitutional  grant  of  admiralty  power  to  the  Federal  courts  is  neither 
to  be  limited  nor  interpreted  by  EngUsh  admiralty  jurisdiction  in  England, 
when  Constitution  was  adopted. 

Approved  in  Atlantic  Transport  Co.  v.  Imbrovek,  234  U.  S.  59,  51 
L.  R.  A.  (N.  S.)  1157,  58  L.  Ed.  1211,  34  Sup.  Ct.  733,  upholding  Federal 
admiralty  jurisdiction  over  action  by  stevedore  for  injuries  caused  by 
negligent  failure  to  secure  hatch  covers  of  vessel  lying  in  navigable 
waters;  The  Underwriter,  119  Fed.  741,  744,  holding  where  charter  party 
provides  that  charterer  shall  pay  for  all  coal,  no  lien  on  vessel  exists  for 
coal  furnished  in  foreign  port  on  order  of  master. 

Approved  in  New  Jersey  Steam  Nav.  Co.  v.  Merchants'  Bank,  6  How. 

'392,  12  L.  Ed.  486,  sustaining  jurisdiction  of  libel  in  personam  for  money 

lost  by  steamer  burning  in  Long  Island  sound;  The  Belfast,  7  Wall.  636, 

19  L.  Ed.  269,  holding  Constitution  referred  to  jurisdiction  of  the  State 
admiralty  courts;  New  England  Marine  Ins.  Co.  v.  Dunham,*  11  Wall.  25, 

20  L.  Ed.  97,  holding  American  admiralty  jurisdiction  not  confined  to 
limits  of  the  English  jurisdiction ;  Taylor  v.  The  Royal  Saxon,  1  Wall.  Jr. 
323,  Fed.  Cas.  13,803,  sustaining  jurisdiction  of  American  admiralty 
courts  to  pass  upon  disputed  title  to  ships;  Cunningham  v.  Hall,  1  Cliff. 
53,  Fed.   Cas.   3481,   holding  American   admiralty   jurisdiction   embraces 


6  How.  441-^04  NOTES  ON  U.  S.  REPORTS.  1162 

former  subjects  of  the  State  jurisdictions,  not  only  those  of  the  English 
courts;  The  Richard  Busteed,  1  Sprague,  446,  Fed.  Cas.  11,764,  and  Has- 
lett  v.  The  Enterprise,  11  Fed.  Cas.  7B4,  holding  English  admiralty  juris- 
diction no  criterion  for  that  of  the  United  States;  Brookman  v.  Hamill, 
43  N.  Y.  562,  3  Am.  Rep.  737,  holding  claim  for  wharfage  against  sea-going 
vessel  a  iparitime  claim;  Atkins  v.  The  Disintegrating  Co.,  18  Wall.  304, 
21  L.  Ed.  845,  holding  jurisdiction  of  nonresident  obtainable  in  admiralty 
by  process  of  foreign  attachment;  arguendo,  in  The  Congress,  1  Biss.  44, 
Fed.  Cas.  3099,  discussing  circumstances  under  which  admiralty  court  has 
jurisdiction  of  case  of  general  average;  The  Huntress,  2  Ware  (Dav.),  97, 
102,  Fed.  Cas.  6914,  arguendo ;  The  Pizarro  v.  Matthias,  19  Fed.  Cas.  787, 
holding  libel  is  maintainable  in  rem  or  in  personam  for  collision  at  sea; 
Th©  City  of  Toledo,  73  Fed.  222,  223,  discussing  history  of  American  ad- 
miralty jurisdiction;  Keating  v.  Sprink,  3  Ohio  St.  108,  62  Am.  Dec.  217, 
holding  admiralty  and  common-law  courts  had  concurrent  jurisdiction  in 
certain  cases;  dissenting  opinion  in  State  v.  County  Treasurer,  4  S.  C.  537, 
majority  setting  aside  prohibition  to  restrain  collection  of  taxes;  Edson  v. 
Crangle,  62  Ohio  St.  62,  56  N.  E.  647,  arguendo. 

Subject  matter  In  cases  of  contract  and  locality  in  cases  of  tort  are  the 
true  tests  of  admiralty  Jurisdiction  of  United  States  courts;  neither  trial  hy 
Jury  nor  concurrent  Jurisdiction  of  common-law  courts  being  any  test,  or  liav- 
ing  effect  to  restrict  the  Jurisdiction  in  either  class  of  cases. 

Apjjroved  in  Atlantic  Transport  Co.  v.  Imbrovek,  234  U.  S.  60,  62,  51 
L.  R.  A.  (N.  S.)  1157,  58  L.  Ed.  1212,  1213,  34  Sup.  Ct.  733,  holding  juris- 
diction extended  over  action  by  stevedore  to  recover  for  injuries  due  to 
employer's  negligence,  sustained  while  loading  vessel  at  dock;  In  re 
Christensen,  101  Fed.  244,  holding  proceeding  in  bankruptcy  does  not  re- 
quire jury;  New  Jersey  Steam  Nav.  Co.  v.  Merchants'  Bank,  6  How.  394, 
430,  12  L.  Ed.  487,  502,  and  Leathers  v.  Blessing,  105  U.  S.  630,  26  L.  Ed. 
1194,  holding  admiralty  jurisdiction  in  case  «f  tort,  determined  by  locality ; 
Gloucester  Ins.  Co.  v.  Younger,  2  Curt.  333,  Fed.  Cas.  5487,  sustaining 
admiralty  jurisdiction  over  marine  insurance  policies;  The  Sarah  Jane, 
1  Low.  204,  Fed.  Cas.  12,349,  holding  jurisdiction  includes  libel  for  wages, 
where  vessel  plying  on  navigable  waters;  Holmes  v.  Oregon  etc.  Ry.  Co., 
6  Sawy.  266,  5  Fed.  77,  libel  for  damages  for  death  of  a  person;  Philadel- 
phia etc.  Tow-Boat  Co.  v.  Philadelphia  etc.  R.  R.  Co.,  19  Fed.  Cas.  475 
(alTirffl^d  in  Philadelphia  etc.  R.  R.  Co.  v.  Philadelphia  etc  Tow-Boat  Co.,< 
23  How.  215,  16  L.  Ed.  435),  case  of  injury  to  tow-boat  by  running  against 
pile  left  in  river;  The  City  of  Toledo,  73  Fed.  222,  223,  holding,  where 
certain  statute,  allows  jury  trial  in  certain  cases,  verdict  is  merely  advis- 
ory; dissenting  opinion  in  Mackey  v.  Enzensperger,  11  Utah,  159,  39  Pac. 
543,  majority  sustaining  State  law  permitting  verdict  upon  concurrence 
of  nine  jurymen  in  civil  cases. 

The  clause  in  the  ninth  section  of  the  Judiciary  act,  saving  to  suitors  in  all 
cases,  a  common-law  remedy  when  the  common  law  is  competent  to  give  it^ 
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means  that  tn  cases  of  concurrent  Jurisdiction  in  admiralty  and  at  common 
law,  tbe  Jurisdiction  in  the  latter  is  not  taken  away. 

Approved  in  The  Underwriter,  119  Fed.  736,  holding  where  charter-party 
provides  that  charterer  shall  pay  for  all  coal,  no  lien  on  vessel  exists  for 
coal  famished  in  foreign  port  on  order  of  master;  Bradford  v.  Territory, 
1  Okl.  370,  34  Pac.  67,  proceeding  by  information  in  nature  of  quo  war- 
ranto is  suit  at  common  law  within  constitutional  provision  as  to  juiy 
trials;  Ashbrook  v.  The  Golden  Gate,  Newb.  302,  Fed.  Gas.  574,  holding 
the  common-law  remedy  saved,  not  given,  by  the  statute;  Home  Ins.  Co. 
V.  Northwestern  Packet  Co.,  32  Iowa,  243,  7  Am.  Bep.  190,  collecting  cases, 
sustaining  State  courts'  jurisdiction  of  action  at  law  upon  bill  of  lading, 
for  damages;  Commissioners  v.  Brandt,  26  La.  Ann.  31,  sustaining  consti- 
tutionality of  State  navigation  law,  holding  same  to  be  a  police  regulation ; 
State  V.  Voorhies,  39  La.  Ann.  502,  4  Am.  St  Rep.  276,  2  South.  39; 
sustaining  State's  jurisdiction  of  action  in  personam,  against  owners  of 
vessel,  coupled  with  sequestration;  Baker  v.  Hoag,  7  N.  Y.  562,  59  Am. 
Dec.  4S6,  sustaining  concurrent  jurisdiction  of  State  court  to  enforce 
sailor's  lien  on  goods  sunk  in  river;  Chase  v.  American  Steamboat  Co.,  9 
R.  I.  433,  11  Am.  Rep.  282,  holding  the  saving  was  of  remedies,  where 
applicable,  and  State  court  had  jurisdiction  of  suit  for  damages  for  death 
in  bay;  dissenting  opinion  in  The  Lottawanna,  21  Wall.  584,  22  L.  Ed.  665, 
majority  refusing  to  allow  lien  for  supplies  claimed  under  State  law ;  Hill 
V.  The  Golden  Gate,  12  Fed.  Cas.  163,  holding  admiralty  court,  having  ex- 
clusive jurisdiction  in  rem,  could  alone  pass  title  free  from  liens  by  judicial 
sale;  Kalleck  v.  Deering,  161  Mass.  471,  42  Am.  St.  Rep.  42S,'37  N.  E.  451, 
where  State  court  refused  to  be  influenced  by  admiralty  doctrines  in  suit 
for  damages;  Warner  v.  Uncle  Sam,  9  Cal.  732,  holding  leading  case  does 
not  decide  against  concurrent  jurisdiction  of  State  court  in  admiralty. 

Jurisdiction  over  suits  against  vessels.    Note,  62  Am.  Dec.  242. 

Admiralty  Jurisdiction  ttf  Federal  conrts,  in  cases  of  tort  or  collision,  or 
where  dependent  upon  locality,  extends  to  tide  waters,  as  far  as  the  tide  ebbs 
and  flows,  whether  infra  corpus  comitatus  or  not. 

Approved  in  Evans  v.  Western  Timber  etc.  Co.,  201  Fed.  463,  holding 
jurisdiction  extended  to  action  against  lumber  company  to  recover  for 
injuries  caused  by  collision  with  pile  maintained  as  obstruction  in  navi- 
gable stream;  Faras  v.  Lower  California  Dev.  Co.,  27  Cal.  App.  694,  151 
Pac.  37,  holding  State  court  had  jurisdiction  of  action  for  personal  injuries 
by  alien  sailor  on  board  foreign  owned  ship  while  at  wharf  in  State,  ad- 
miralty jurisdiction  not  being  exclusive;  Pacific  Milling  etc.  Co.  v.  Port- 
land, 65  Or.  384,  46  L.  R.  A.  (N.  S.)  363,  133  Pac.  77,  liolding  statute  pro- 
viding for  sale  of  tide  and  overflowed  lands  on  the  seashore  and  coast 
applied  to  tide  and  overflowed  lands  along  rivers  emptying  into  ocean ;  The 
Genesee  Chief  v.  Fitzhugh,  12  How.  456,  18  L.  Ed.  1064,  Jackson  v.  The 
Magnolia,  20  How.  298,  15  L.  Ed.  911,  Philadelphia  etc.  R.  R.  Co.  v.  Phila- 
delphia etc.  Tow-Boat  Co.,  23  How.  215,  16  L.  Ed.  435,  The  Propellor  Com- 
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merce,  1  Black,  580,  17  L.  .Ed.  109,  Leathers  v.  Blessing,'  106  tJ.  S.  630, 
26  L.  Ed.  1194,  The  North  Cape,  6  Biss.  608,  Fed.  Cas.  10,316,  The  Barque 
Yankee  v.  Gallagher,  McAlL  473,  Fed.  Cas.  18,124,  United  States  v.  Wilson, 
3  Blatchf.  437,  Fed.  Cas.  16,731,  and  The  Sarah  Jane,  1  Low.  204,  Fed. 
Cas.  12,349,  all  holding  admiralty  jurisdiction  extends  to  inland  rivers  and 
lakes  and  that  exception  of  infra  corpus  comitatus  no  longer  applicable  to 
navigable  waters,  even  beyond  tide  water;  The  Hine  v.  Trevor,  4  Wall. 
563,  18  L.  Ed.  453,  reviewing  cases  sustaining  admiralty  jurisdiction  i^ 
Mississippi  River,  above  tide  water;  The  Belfast,  7  Wall.  637,  639,  19 
L.  Ed.  269,  270,  holding  jurisdiction  extends  to  contracts  to  be  performed 
on  navigable  rivers;  Butler  v.  Boston  Steamboat  Co.,  130  U.  S.  557,  32 
L.  Ed.  1024,  99  Sup.  Ct.  619,  and  In  re  Garnett,  141  U.  S.  14,  16,  35  L:  Ed. 
634,  635,  11  Sup.  Ct.  843,  844,  holding  law  of  limited  liability  of  ship 
owners,  being  coextensive  with  admiralty  jurisdiction,  is  coextensive 
with  public  navigation;  The  Flash,  Abb.  Adm.  72,  Fed.  Cas.  4857,  hold- 
ing tide  water  within  admiralty  jurisdiction;  Western  etc.  Transfer 
Co.  V.  The  Great  Western,  29  Fed.  Cas.  782,  holding  jurisdiction  extends  to 
great  lakes  and  navigable  waters  connecting  them;  Walters  v.  The  Mollie 
Dozier,  24  Iowa,  197,  95  Am.  Dec.  725,  holding  admiralty  jurisdiction  ex- 
clusive in  case  of  maritime  tort  in  Missouri  River;  Smith  v.  United  States, 
1  Wash.  Ter.  268,  sustaining  Federal  jurisdiction  of  crime  committed  on 
shipboard  in  a  harbor;  dissenl;ing  opinion  in  Jackson  v.  The  Magnolia, 
20  How.  314,  317,  322,  338,  342,  16  L.  Ed.  917,  918,  921,  927,  929,  majority 
holding  jurisdiction  extends  beyond  tide  water;  The  Eagle,  8  Wall.  26,  19 
L.  Ed.  370,  holding  acts  purporting  to  extend  admiralty  jurisdiction  to 
navigable  rivers  in  certain  cases  inoperative,  as  such  localities  were  within 
general  admiralty  jurisdiction;  United  States  v.  Rodgers,  150  U.  S.  254, 
270,  37  L.  Ed.  1073,  1079,  14  Sup.  Ct.  Ill,  117,  applying  term  "high  seas," 
in  act  prescribing  punishment  for  crime  committed  thereon,  to  Detroit 
River;  United  States  v.  New  Bedford  Bridge,  1  Wood.  &  M.  455,  467,  472, 
Fed.  Cas.  15,867,  discussing  extent  of  criminal  jurisdiction  in  admiralty; 
s.  c,  1  Wood.  &  M.  470,  Fed.  Cas.  15,867,  to  point,  that  jurisdiction  in 
revenue  matters  above  tide  water  was  not  in  its  nature  an  admiralty 
power;  A  Raft  of  Spars,  Abb.  Adm.  488,  Fed.  Cas.  11,529,  where  salvage 
recovered  for  saving  spars  floating  out  to  sea;  Vandewater  v.  The  Yankee 
Blade,  McAll.  11,  Fed.  Cas.  16,847,  discussing  maritime  contracts;  Baker 
V.  Hoag,  7  N.  Y.  562,  59  Am.  Dec.  436,  holding  admiralty  jurisdiction  ex- 
tended inter  fauces  terrae ;  People  v.  Canal  Appraisers,  33  N.  Y.  497,  hold- 
ing riparian  owners  not  entitled  to  damages  for  diversion  of  waters  of 
Mohawk  River  for  public  use. 

Distinguished  in  United  States  v.  New  Bedford  Bridge,  1  Wood.  &  M. 
420,  479,  481,  486,  Fed.  Cas.  15,867,  considering  Federal  criminal  juris- 
diction ;  Belfast  v.  Boon,  41  Ala.  63  (reversed  in  The  Belfast,  7  Wall.  637, 
639,  19  L.  Ed.  269,  270),  sustaining  State  statute  creating  lien  on  vessel 
navigating  river  above  tide  water;  Trevor  v.  The  Ad  Hine,  17  Iowa,  353, 
354  (reversed  in  The  Hine  v.  Trevor,  4  Wall.  563,  18  L.  Ed.  453),  sustain- 
ing State  jurisdiction  above  tide  water. 
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Denied  in  People  v.  Tyler,  7  Mich.  270,  276,  281,  289,  290,  denying  Fed- 
eral jurisdiction  of  crime  committed  on  navigable  river  connecting  lakes. 

Territorial  limit  of -the  jurisdiction  of  the  courts  of  admiralty.    Note, 
32  Am.  Dec.  66. 

Act  of  July  ly  1838,  as  amended,  requiring  steamers  to  carry  signal  lights 
at  night,  subjects  masters  and  owners  disregarding  Its  provisions  to  a  penalty, 
and,  in  case  of  Injury  to  persons  or  property,  throws  burden  of  proof  upon  such 
master  and  owner  to  show  the  Injury  was  not  the  consequence  of  such  negli- 
gence. 

Approved  in  New  Jersey  Steam  Nav.  Co.  v.  Merchants'  Bank,  6  How. 
425,  431,  435,  12  L.  Ed.  500,  503,  504,  holding  noncompliance  throws  burden 
of  proof  on  owners ;  The  Grace  Girdler,  7  Wall.  203,  19  L.  Ed.  116,  holding 
burden-upon  damaging  vessel  to  show  her  fault  not  cause  of  the  injury; 
The  "City  of  Washington,"  92  U.  S.  36,  23  L.  Ed.  602,  holding  omission  to 
display  masthead  lights  threw  burden  on  owner  of  proviing  the  omission 
did  not  contribute  to  t'ue  collision;  The  Ship  Chancellor,  4  Ben.  158,  Fed. 
Cas.  2589,  liolding  burden  upon  libelant  to  show  sunken  vessel's  proven 
derelictions  not  cause  of  disaster;  The  Indiana,  Abb.  Adm.  334,  Fed.  Cas. 
7020,  holding  failure  to  carry  good  lights  at  night  bars  recovery  for  colli- 
sion ;  Fashion  v.  Wards,  6  McLean,  173,.  Newb.  29,  Fed.  Cas.  17,154,  hold- 
ing burden  shifted  to  respondent  when  proven  negligent  to  show  such 
negligence  did  not  cause  the  disaster;  Foster  v.  The  Miranda,  6  McLean, 
226,  Newb.  231,  Fed.  Cas.  4977,  holding  burden  on  negligent  libelant  to 
show  collision  not  the  result  of  its  negligence;  Chapin  v.  The  Hattie  Ross, 
5  Fed.  Cas.  464,  holding  burden  thrown  upon  negligent  respondent;  The 
Excelsior,  12  Fed.,  203  holding  omission  to  exhibit  light  not  immaterial  in 
absence  of  showing  that  it  would  not  have  indicated  vessel's  position ;  The 
La  Faj'ette  Lamb,  20  Fed.  323,  dismissing  libel  where  libelant  failed  to 
show  his  negligence  not  cause  of  the  disaster;  Richelieu  etc.  Nav.  Co.  v. 
Boston  etc.  Ins.  Co.,  26  Fed.  602,  holding  unlawful  speed  presumed  to 
have  caused  disaster  immediately  following;  The  New  York,  35  Fed.  609, 
holding  respondent's  faults  made  her  prima  facie  liable  for  collision; 
Hoffman  v.  Union  Ferry  Co.,  47  N.  Y.  185,  7  Am.  Rep.  439,  holding  proof 
that  collided  vessel  was  without  signals  creates  prima  facie  presumption 
against  her;  dissenting  opinion  in  Passenger  Cases,  7  How.  557,  12  L.i£d. 
817,  majority  holding  admiralty  jurisdiction  extended  to  harbors,  infra 
corpus  comitatus;  The  Thomas  P.  Way,  22  Fed.  740,  holding  immaterial 
a  change  in  course  which  would  .not  have  contributed  to  the  disaster; 
Gray's  Exr.  v.  Mobile  Trade  Co.,  55  Ala.  405,  28  Am.  Rep.  737,  requiring 
carrier  to  make  prima  facie  showing  that  loss  by  fire  of  goods  'sued  for  not 
due  to  negligence. 

Liability  of  ^vessels  and  their  owners  for  injuries  caused  by  collision. 
Note,  45  An^  Dec.  54. 

Act  of  July  7,  1838,  requiring  steamers  to  carry  signal  lights  at  night,  is 
obligatory  apon  owners  and  masters  of  steamers  navigating  waters  of  tl^e 
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United  States,  or  the  coast  thereof,  between  ports  of  the  same  or  diffoMitt 

States. 

Approved  in  Jone9  v.  The  Hanover,  13  Fed.  Cas.  972,  as  instance  when 
lights  held  to  be  required  by  statute;  New  Albany  etc.  R.  R.  Co.  v.  Tilton, 
12  Ind.  7,  74  Am.  Dec.  199,  holding  certain  laws,  police  regulations,  ob- 
ligatory on  carriers.  Cited,  arguendo,  City  of  St.  Louis  v.  Wiggins  Ferry 
Co.,  40  Mo.  588,  in  discussion  of  whet  was  the  true  situs  of  ferry-boats. 

Grant  In  the  Constitation  of  "all  cases  of  admiralty  and  maritime  jurisdic- 
tion*' had  reference  to  English  admiralty  jurisdiction  as  it  was  at  the  time  of 
the  Revolution,  except  as  altered  by  c(donial  laws  or  Constitntions,  or  acts  of 
Congress. 

Approved  in  Poag  v.  The  McDonald,  19  Fed.  Cas.  904,  as  instance  of 
protest  against  extension  of  jurisdiction  beyond  limits  of  English  law; 
People  V.  Tyler,  7  Mich.  241,  242,  denying  Federal  jurisdiction  of  crime 
committed  on  river  connecting  lakes;  dissenting  opinions  in  Keating  v. 
Spink,  3  Ohio  St.  110,  62  Am.  Dec.  219,  Passenger  Cases,  7  How.  523, 
537,  12  L.  Ed.  803,  809,  Newton  v.  Stebbins,  10  How.  608,  13^.  Ed.  560, 
and  the  Genesee  Chief  v.  Fitzhugh,  12  How.  464,  13  L.  Ed.  1067,  majorities 
holding  admiralty  jurisdiction  not  confined  to  limits  of  that  of  English 
admiralty,  but,  where  dependent  on  locality,  extends  to  navigable  waters 
though  infra  corpus  comitatus;  Hathaway  v.  Roach,  2  Wood.  &  M.  68, 
Fed.  Cas.  6213,  upon  adoption  of  common  law  by  the  States  where  appli- 
cable; The  Kate  Tremaine,  5  Ben.  66,  67,  Fed.  Cas.  7622,  holding  mari- 
time lien  upon  domestic  vessel  for  wharfage  enforceable  in  admiralty; 
United  States  v.  New  Bedford  Bridge,  1  Wood.  &  M.  41,  54,  Fed.  Cas. 
15,867,  discussing  admiralty  jurisdiction  in  revenue  matters;  Keating 
V.  Spink,  3  Ohio  St.  110,  62  Am.  Dec  219,  referring  incidentally  to  the 
opinion. 

Where  a  vessel  moving  down  stream  meets  a  vessel  coming  up,  the  vessel 
moving  slowest  is  less  bound  to  look  out  critically. 

Cited  in  Ellis  v.  The  Katy  Wise,  3  Hughes,  592,  Fed.  Cas.  4404,  where 
tug  running  free  with  the  tide,  down  stream,  collided  with  tug  moving 
up  stream  with  a  tow. 

;Preponderating  evidence  is  necessary  to  fix  the  loss  from  collision  on  the 
party  charged;  per  Woodbury,  J.,  dissenting. 

Approved  in  Alabama  etc.  Ry.  Co.  v.  Daniell,  108  Miss.  371,  66  South. 
733,  holding  degree  of  proof  justifying  peremptory  instruction  much 
higher  than,  required  for  verdict;  The  New  Champion,  Abb.  Adm.  207, 
Fed.  Cas.  10,146;  Hurley  v.  The  Champion,  12  Fed.  Cas.  1013,  holding 
vessel  claiming  damage  must  prove  the  other  in  fault  and  itself  to  have 
been  skillfully  managed.  « 

Where  one  vessel  is  alone  in  fault,  she  is  alone  liable'  for  all  damage,  tmt 
where  both  are  culpable,  the  damage  should  be  divided  equally  or  apportioned 
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in  some  more  appropriate  ratio;  bnt  in  England  no  damages  are  given  where 
defendant  was  blameless. 

Approved  in  Stainback  v.  Rae,  14  How.  538,  14  L.  Ed.  532,  and  Fashion 
V.  Wards,  6  McLean,  182,  Newb.  37,  Fed.  Cas.  17,154,  holding  each  ves- 
sel must  bear  its  own  loss  resulting  from  collision  due  to  unavoidable 
accident;  The  Bay  State,  Abb.  Adm.  241,  Fed.  Cas.  1148,  and  Foster  v. 
The  Miranda,  6  McLean,  230,  Newb.  235,  Fed.  Cas.  4977,  adopting  rule 
of  apportionment  of  damages  where  both  vessels  in  fault. 

Miscellaneous.  Cited  in  The  Sue,  137  Fed.  135,  in  absence  of  local 
law,  there  is  no  lien  for  repairs  or  supplies  furnished  vessel  in  home 
port  on  order  of  owners;  The  Underwriter,  119  Fed.  734,  citing  dissentinj; 
opinion;  United  States  v.  New  Bedford  Bridge,  1  Wood.  &  M.  508,  Fed. 
Cas.  15,367;  The  Atlantic,  Abb.  Adm.  469,  upon  question  of  pleading; 
McGuire  v.  The  Golden  Gate,  McAll.  108,  Fed.  Cas.  8815. 

5  How.  604r-633, 12  L.  Ed.  256,  LICENSE  CASES— THUELOW  ▼.  MASSACHU- 
SETTS;   FLETCHEB  Y.   BHODE   ISLAND;   PIEBCE   y.   NEW  HAMP- 


Act  of  Congress  regulating  commerce  witli  foreign  nations,  or  among  the 
Mveral  States,  is  the  supreme  law  of  the  land,  and  a  State  law  in  conflict  with 
it  is  nnconstitntlonal  and  must  cease  to  operate  so  far  as  repugnant  to  it. 

Approved  in  People  v.  Buffalo  Fish  Co.,  164  N.  Y.  104,  79  Am.  St. 
Bep.  629,  58  N.  E.  38,  holding  Laws  1892,  o.  488,  §§  110,  112,  relating 
to  fish,  do  not  apply  to  fish  caught  in  foreign  country  and  imported; 
Sinnot  v.  Davenport,  22  How.  243,  16  L.  Ed.  247,  holding  State  law  re- 
quiring registry  of  names  of  owners  of  certain  vessels  is  unconstitutional; 
dissenting  opinion  in  Passenger  Cases,  7  How.  553,  12  L.  Ed.  815,  ma- 
jority holding  State  law  taxing  newly  arrived  aliens  unconstitutional,  as 
regulation  of  foreign  commerce;  Perry  Mfg.  Co.  v.  Brown,  2  Wood.  & 
M.  471,  Fed.  Cas.  11,015,  holding  no  lien  created  by  attachment  in  Fed- 
eral court,  after  insolvency  proceedings  in  State  court;  Dorman  v.  State, 
34  Ala.  249,  holding  State  laws  constitutional  so  far  as  they  may  operate 
without  conflict  with  Federal  law;  Freeman  v.  Robinson,  7  Ind.  323,  sus- 
taining action  in  State  court  for  injuries  inflicted  by  Federal  officer,  there 
being  no  conflicting  Federal  legislation. 

Distinguished  in  dissenting  opinion  in  People  v.  Buffalo  Fish  Co.,  164 
N.  Y.  110,  79  Am.  St.  Rep.  633,  58  N.  E.  40,  majority  holding  Laws  1892, 
c.  488,  §§  110,  112,  relating  to  fish,  do  not  apply  to  fish  caught  in  foreign 
country,  and  imported;  Boston  Beer  Co.  v.  Massachusetts,  97  U.  S.  33, 
24  L.  Ed.  992,  holding  the  question  did  not  arise  and  sustaining  law  pro- 
hibiting-manufacture  and  sale  of  malt  liquors. 

Oengreesional  power  to  regulate  commerce  extends  no  farther  than  the 
regulation  of  foreign  and  Interstate  commerce,  the  States  never  having  surren- 
dered their  power  over  internal  traffic. 
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Approved  in  Farrell  v.  United  States,  110  Fed;  947,  upholding  29  Stat. 
506^  declaring  it  criminal  to  sell  liquors  to  Indian  to  whom  land  allot- 
ment has  heen  made,  while  title  thereto  is  held  in  trust  by  government; 
Vcazie  v.  Moore,  14  How.  595,  14  L.  Ed.  548,  sustaining  State  grant  of 
exclusive  navigation  on  internal  waters;  Pervear  v.  The  Commonwealth 
of  Mass.,  5  Wall.  479,  18  L.  Ed.  609,  sustaining  restrictive  State  legis- 
lation on  sale  of  intoxicating  liquors  in  hands  of  others  than  importers; 
United  States  v.  Dewitt,  9  Wall.  45,  19  L.  Ed.  594,  holding  law  prohibit- 
ing sale  of  illuminating  oils,  inflammable  at  less  than  certain  temperature, 
inapplicable  to  States;  Patterson  v.  Kentucky,  97  U.  S.  503,  24  L.  Ed. 
1116,  holding  State  law  prohibiting  sale  of  certain  descriptions  of  illum- 
inating oils  interfered  with  no  rights  conferred  by  letters  patent  on  such 
oils;  Dorman  v.  State,  34  Ala.  247,  sustaining  State  law  prohibiting 
liquor  traffic  within  five  miles  of  a  university;  Mayor  v.  Waring,  41  Ala. 
151,  152,  sustaining  State  tax  on  goods  already  purchased  from  importer 
before  delivery  at  port  of  entry;  Dabbs  v.  State,  39  Ark.  356,  43  Am.  Rep. 
276,  sustaining  law  prohibiting  sale  of  certain  deadly  weapons;  Ex  parte 
Maier,  103  Cal.  486,  42  Am.  St.  Rep.  136,  37  Pac.  405,  sustaining  constitu- 
tionality of  State  game  law  prohibiting  sale  of  venison,  though  brought  from 
another  State;  State  v.  Wheeler,  25  Conn.  294,  holding  State  law  restrict- 
ing sale  of  intoxicating  liquors  constitutional;  Savannah  v.  Georgia,  4 
Ga.  41,  holding  State  law  authorizing  construction  of  wharves  below  low- 
water  mark  on  navigable  streams  in  the  State;  Sears  v.  Warren  County, 
36  Ind.  271,  sustaining  State  law  requiring  license  to  vend  foreign  mer- 
chandise; McGuire  v.  State,  42  Ohio  St.  533,  sustaining  State  law  regu- 
lating liquor  traffic;  Commonwealth  v.  Philadelphia  etc.  R.  R.  Co.,  62  Pa. 
St.  298,  1  Am.  Rep.  410,  sustaining  State  tonnage  tax  on  transportation 
companies;  dissenting  opinion  in  Scheible  v.  Bacho,  41  Ala.  449,  major- 
ity holding  law  of  the  de  facto  government  regulated  contracts  made 
within  Confederate  State  during  Civil  War;  Little  Rock  v.  Prather,  46 
Ark.  478,  sustaining  law  granting  to  municipalities  right  to  tax  occupa- 
tions; People  V.  Coleman,  4  Cal.  61,  sustaining  tax  on  sellers  of  imported 
goods  owned  elsewhere;  dissenting  opinion  in  Wynehamer  v.  The  People, 
is  N.  Y.  462,  majority  holding  certain  restrictions  of  liquor  traffic  uncon- 
stitutional. 

Distinguished  in  Becbe  v.  The  State,  6  Ind.  509,  63  Am.  Dec.  898,  hold- 
ing certain  prohibitive  legislation  void. 

Power  to  import  caxries  wltli4t  the  right  to  sell  the  imported  goods  in  the 
form  and  shape  in  which  imported,  free  from  all  State  restrictions,  so  that  a 
State  law  ohstmcting  the  sale  of  imported  distilled  liquors  in  the  original  ves- 
sel, by  the  importer,  is  unconstitutional. 

Approved  in  State  v.  Pabst  Brewing  Co.,  128  La.  772,  55  South.  350, 
holding  sale  of  imported  beer  in  original  package  not  'subject  to  State 
tax;  dissenting  opinion  in  State  v.  Smith,  61  W.  Va.  338,  56  S.  E.  531, 
majority  discussing  but  not  deciding  validity  of  statute  prohibiting  carrier 
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from  delivering  liquors  to  consignees  not  ordering  same;  Low  v.  Austin^ 
13  Wall.  33,  20  K  lUL  519,  holding  California  revenue  law  inapplicable 
to  imported  goods  in  importer's  possession  in  original  packages;  Allen 
V.  Black,  43  Fed.  229,  requiring  breaking  of  original  package  before  State 
prohibition  law  could  operate  on  liquor  from  another  State;  Hinson  v. 
Lott,  40  Ala.  131,  132^  denying  State's  right  to  tax  liquors  imported  from 
abroad;  State  v.  Shapleigh,  27  Mo.  349,  holding  license  law  inapplicable 
to  importer  selling  foreign  goods  in  original  packages;  State  v.  Amery, 
12  R.  I.  65,  holding  State  law  prohibiting  sales  of  liquor  inapplicable 
to  sales  by  importers  in  original  packages;  United  States  v.  Gould,  25 
Fed.  Cas.  1379,  sustaining  constitutionality,  under  power  to  regulate 
commerce,  of  Federal  law  prohibiting  slave  trade;  Dorman  v.  State,  34 
Ala.  247,  discussing  the  opinions  of  the  different  justices  on  this  point; 
Blount  V.  Monroe,  60  Ga.  65,  denying  application  of  tax  law  to  segregated 
property  in  foreigner's  hands  partially  shipped  and  partially  awaiting 
shipment;  Pearson  v.  International  Distillery,  72  Iowa,  354,  34  N.  W.  4, 
holding  right  to  keep  liquors  for  purpose  of  selling  without  the  State, 
existed  under  State  prohibition  law;  Crow  v.  Missouri,  14  Mo.  307,  308, 
317,  holding  certain  State  license  laws  unconstitutional;  dissenting  opinion 
in  State  v.  Delaware  etc.  R.  R.,  30  N.  J.  L.  495,  majority  holding  State 
tax  on  business  of  foreign  transportation  company  constitutional;  Wyne- 
hamer  v.  People,  13  N.  Y.  449,  concurring  opinion,  citing  and  affirm- 
ing the  general  doctrine;  Scanlan  v.  Childs,  33  Wis.  667,  discussing  effect 
of  State  excise  law  on  sales  of  liquor  by  manufacturers. 

Distinguished  in  Western  Union  Tel.  Co.  v.  Pendleton,  45  Ind.  13,  48 
Am.  Rep.  693,  sustaining  law  imposing  penalty  on  telegraph  company  for 
failure  to  transmit  message,  through  another  State;  King  v.  McEvoy, 
4  Allen,  112,  holding  mortgagee  who  foreclosed  on  cask  of  imported 
spirits  in  United  States  warehouse,  was  not  importer;  State  v.  Delaware 
etc.  R.  R.,  30  N.  J.  L.  479,  sustaining  law  taxing  business  of  foreign  trans- 
portation companies. 

State  may  iniLpose  taxes  on  its  citizens  according  to  amount  of  their  prop- 
erty, and  may  include  imports  of  a  merchant  in  estimating  his  property. 

Approved  in  C.  Adolph  Low  &  Co.  v.  Austin,  1  Cal.  Unrep.  640,  hold- 
ing imported  goods  exposed  for  sale  were  subject  to  State  tax. 

Intoxicating  liquors  are  legitimate  subject  of  commerce. 
Approved  in  Kirmeyer  v.  Kansas,  236  U.  S.  572,  59  L.  Ed.  724,  35  Sup. 
Ct.  419,  holding  State  law  interfering  with  handling  of  beer  as  interstate 
commerce  was  in  conflict  with  Federal  Constitution;  Adams  Express  Co. 
v.  Kentucky,  214  U.  S.  222,  53  L.  Ed.  973r  29  Sup.  Ct.  633 ;  holding  void 
State  statute  denying  right  to  send  liquors  from  one  State  to  another; 
Ex  parte  Wilson,  6  Okl.  Cr.  472,  119  Pac.  605,  holding  void  statute  limit- 
ing quantity  of  liquors  which  any  person  might  have;  dissenting  opinion 
in  Pfeifer  &  Cp.  v.  Israel,  161  N.  C.  426,  77  S.  E.  428,  majority  holding 

III— 74 


5  How.  504-633  NOTES  ON  U.  S.  REPORTS.  1170 

water  given  in  State  for  whisky  unlawfully  sold  by  agent  of  nonresident 
seller  were  not  enforceable;  dissenting  opinion  in  State  v.  Smith,  61 
W.  Va.  336,  56  S.  E.  531;  majority  discussing  but  not  deciding  validity 
of  statute  prohibiting  carrier  from  delivering  liquors  to  consignees  not 
ordering  same;  Ex  parte  Loeb,  72  Fed.  659,  holding  provision  of  South 
Carolina  dispensary  act,  prohibiting  solicitation  for  orders  for  liquors  in 
another  State  unconstitutional.  • 

States  have  no  authority  under  their  police  powers  to  prevent  the  Importa- 
tion of  ardent  spirits,  when  permitted  by  Congress. 

Approved  in  Austin  v.  Tennessee,  179  U.  S.  345,  45  L.  Ed.  227,  21  Sup- 
Ct.  133,  upholding  Tennessee  statute  prohibiting  sale  of  cigarettes;  South- 
ern Express  Co.  v.  State,  188  Ala.  465,  66  South.  119,  upholding  statute 
prohibiting  shipment  of  liquors  from  one  i>oint  in  State  to  another;  Stur- 
geon V.  State,  17  Ariz.  520,  154  Pac.  1050,  1053,  holding  under  Webb- 
Kenyon  act  liquors  are  divested  of  interstate  character  and  State  statute 
prohibiting  introduction  is  valid;  McKeon  v.  New  York  etc.  R.  R.  Co., 
75  Conn.  347,  53  Atl.  657,  holding  fact  that  railroad  laid  and  used  tracks 
in  street  in  obedience  to  x>olice  power  does  not  justify  taking  of  property 
without  compensation;  State  v.  Missouri  Pac.  Ry.  Co.,  96  Kan.  623,  152 
Pac.  783,  and  American  Express  Co.  v.  Beer,  107  Miss.  539,  547,  Ann.  Cas. 
1916D,  127,  65  South.  579,  581,  both  upholding  State  statutes  prohibiting 
importation  of  liquors  into  State,  as  supplementary  to  Webb-Kenyon  Act; 
Cincinnati  etc.  R.  Co.  v.  Commonwealth,  126  Ky.  566,  104  S.  W.  394, 
holding  void  statute  regulating  importation  of  liquor  into  State;  Crutcher 
V.  Kentucky,  141  U.  S.  60,  35  L.  Ed.  653,  11  Sup.  Ct.  855,  holding  State 
law  imposing  license  on  foreign  corporations  engaged  in  interstate  com- 
merce  unconstitutional;  United  States  v.  New  Bedford  Bridge,  1  Wood. 

6  M.  409,  Fed.  Cas.  15,867,  sustaining  authority  of  State  .where  not  in 
conflict  with  Federal  powers;  United  States  v.  Bridelman,  7  Sawy.  250, 

7  Fed.  901,  sustaining  Federal  power  to  punish  crime  on  Indian  reser- 
vation, though  within  State  limits. 

Qualified  in  State  v.  Hanaphy,  117  Iowa,  19,  90  N.  W.  602,  holding 
traveling  salesman  whose  principal  was  in  Illinois  accepting  order  for 
liquor  in  Iowa  which  was  sent  to  Illinois  and  goods  shipped  C.  0.  D.  to 
Iowa  is  not  within  Iowa  liquor  law. 


of  Massachusetts  prohlhitlng  sales  of  spirituous  liquors  in  less  than 
a  named  quantity,  without  a  license,  and  law  of  Rhode  Island  forbidding  their 
sale,  though  Imported  from  abroad,  In  less  than  specified  quantity,  are  not  re- 
pugnant to  the  Federal  Constitution  or  any  law  of  Congress,  even  though  they 
tend  to  discourage  such  Imports. 

Approved  in  Austin  v.  Tennessee,  179  U.  S.  350,  46  L.  Ed.  229,  21  Sup. 
Ct.  145,  upholding  Tennessee  statute  prohibiting  sale  of  cigarettes;  Ex 
parte  Woodward,  181  Ala.  106,  61  South.  297,  holding  no  vested  right 
existed  to  trafl&c  in  liquor,  and  statute  dBclaring  keeping  of  liquors  in  any 
place  not  used  for  actual  residence  should  be  prima  facie  evidence  that 
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they  are  kept  for  sale,  is  valid ;  United  States  v.  Cohn,  2  Ind.  Ter.  474,  52 
S.  W.  44y  holding  Congress  may  prohibit  sale  of  malt  in  the  Indian  Terri- 
tory ;  State  v.  Dnrein,  70  Kan.  25,  26,  27,  28,  29,  80  Pac.  991,  992,  uphold- 
ing Laws  1881,  p.  233,  c.  128,  prohibiting  sale  of  intoxicating  liquors ;  State 
V.  Bixman,  162  Mo.  26,  62  S.  W.  833,  upholding  act  of  May  4,  1889,  pro- 
viding for  inspection  of  malt  liquors  and  providing  for  payment  of  cer- 
tain amount  to  State  on  every  gallon  inspected;  State  v.  Delamater,  20 
S.  D.  38,  129  AnL  St.  Rep.  907,  8  L.  R.  A.  (N.  S.)  774,  104  N.  W.  642, 
upholding  statute  prohibiting  traveling  salesman  from  taking  orders  for 
liquors  without  license ;  Ex  parte  Francis,  72  Tex.  Cr.  339,  165  S.  W.  165, 
upholding  State  local  option  law;  Pervear  v.  Commonwealth,  5  Wall.  479, 

18  L.  Ed.  609,  Mugler  v.  Kansas,  123  U.  S.  657,  658,  659,  81  L.  Ed.  209, 
8  Sup.  Ct.  295,  and  Kansas  v.  Bradley,  26  Fed.  290,  sustaining  State  legis- 
lation restricting  sale  of  intoxicating  liquors ;  People  v.  Naglee,  1  Cal.  239, 
52  Am.  Dec.  819,  sustaining  State  license  tax  on  foreign  gold  miners, 
though  public  lands  indirectly  affected  thereby;  Magner  v.  The  People, 
97  111.  335,  sustaining  game  law,  prohibiting  ownership  or  sale  of  dead 
game,  whether  from  other  States  or  not;  Santo  v.  State,  2  Iowa,  193,  194, 
202,  68  Am.  Dec.  493,  494,  501,  and  Lincoln  v.  Smith,  27  Vt.  335,  sustain- 
ing laws  prohibiting  sales  of  intoxicating  liquors;  McGregor  v.  Cone,  104 
Iowa,  470,  65  Am.  St.  Rep.  526,  39  L.  R.  A.  486,  73  N.  W.  1043,  sustain- 
ing law  prohibiting  sale  of  cigarettes  only  as  applied  to  those  not  in 
original  packages  from  other  States;  State  v.  Bums,  82  Me.  568,  19  Atl. 
914,  denying  to  others  than  importer  of  foreign  liquors  right  to  sell  them ; 
Keller  v.  State,  11  Md.  533,  534,  535,  69  Am.  Dec.  229,  230,  231,  sus- 
taining law  requiring  license  tax  from  venders  of  domestic  lager  beer; 
Cohen  v.  Jarrett,  42  Md.  578,  579,  sustaining  State  law  requiring  license 
for  sale  of  liquor;  Commonwealth  v.  Thomley,  6  Allen,  446,  and  Common- 
wealth V.  Holbrook,  10  Allen,  201,  holding  United  States  license  to  sell 
spirituous  liquors  does  not  except  holder  from  State  prohibition  laws; 
Niles  V.  Rhodes,  7  Mich.  384,  holding  liquors  not  exempt  from  operation 
of  State  regulations  merely  because  of  foreign  manufacture;  People  v. 
Walling,  53  Mich.  268,  18  N.  W.  809,  holdii^  constitutional  an  act  tax- 
ing liquor  traffic ;  Rochester  v.  Upman,  19  Minn.  112,  sustaining  State  law 
requiring  license  tax  to  sell  liquors;  Territory  v.  Guyott,  9  Mont.  50,  22 
Pac.  135,  holding  territorial  law  against  selling  liquor  to  Indians  consti- 
tutional; Dunbar  v.  Gan-ity,  58  N.  H.  576,  holding  illegal  a  sale  of  im- 
ported liquor  not  in  original  package;  State  v.  Court,  36  N.  J.  L.  77,  13 
Am.  Rep.  427,  sustaining  constitutionality  of  a  ''local  option"  law;  Adler 
V.  Whitbeck,  44  Ohio  St.  575,  sustaining  State  tax  on  liquor  traffic;  State 
V.  Paul,  5  R.  I.  193,  and  State  v.  Fitzpatrick,  16  R.  I.  57,  58,  11  Atl.  769, 
770,  sustaining  State  law,  prohibiting  sales  of  intoxicating  liquors;  Boyd 
V.  State,  12  Lea,  689,  applying  State  regulation  of  liquor  traffic  to  steam- 
boat, though  licensed  to  retail  spirits  under  Federal  law;  Ex  parte  Lynn, 

19  Tex.  App.  295,  sustaining  local  option  law;  dissenting  opinion  in  Pas- 
senger Cases,  7  How.  540,  12  L.  Ed.  810,  majority  holding  State  laws  tax- 
ing newly  arrived  aliens  unconstitutional;  Gilman  v.  Philadelphia,  3  Wall. 


5  How.  504-633  NOTES  ON  U.  S.'  REPORTS.  U72 

^30y  18  L.  Ed.  101,  reviewing  cases,  sustaining  Fedeni  authority  to  regu- 
late bridges  over  navigable  waters;  dissenting  opinkm  in  O'Neil  v.  Ver- 
monty  144  U.  S.  367,  36  L.  Ed.  468,  12  Sup.  Ct.  706,  majority  dismissing 
writ  of  error,  because  no  Federal  question  involved;  dissenting  opinion  in 
Koehler  v.  Ilill,  60  Iowa,  587,  14  N.  W.  760,  arguendo,  majority  holding  a 
certain  constitutional  amendment  never  regularly  adopted. 

Distinguished  in  Henderson  v.  Mayor,  92  U.  S.  274,  28  L.  Ed.  550,  hold- 
ing unconstitutional  a  State  law,  imposing  burdensome  conditions  on  ship- 
owners for  landing  foreign  passengers;  Bowman  v.  Chicago  etc.  Ry.  Co., 
125  U.  S.  479,  81  L.  Ed.  705,  8  Sup.  Ct.  695,  holding  law  prohibiting 
importation  of  liquor  from  another  State  unconstitutional;  Wynehamer 
V.  People,  13  N.  Y.  405,  holding  a  State  prohibition  law  unconstitutional 
because  it  destroyed  property  in  intoxicating  liquors;  State  v.  Associated 
Press,  159  Mo.  428,  60  S.  W.  95,  arguendo. 

Denied  in  dissenting  opinion  in  State  v.  Smith,  61  W.  Va.  339,  56  S.  E. 
532,  majority  not  passing  on  validity  of  act  of '1903,  prohibiting  railroad 
agents  from  delivering  liquor  to  consignees  not  ordering  same. 

Corporate  taxation  and  the  commerce  clause.    Note^  60  L.  B.  A.  648, 
662,  665. 

Power  of  Congress  to  regulate  commerce  is  not  exclusive  where  not  exer- 
cised, and  though  including  regulation  of  pilots  and  pilotage,  and  health  and 
quarantine  regulations,  the  States  are  not  thereby  prohibited  from  legislating 
on  these  subjects  provided  their  statutes  do  not  conflict  with  those  of  Congress. 

Approved  in  Osborne  y.  Mobile,  16  Wall.  482,  21  L.  Ed.  473,  sustaining 
municipal  license  law,  taxing  express  company  doing  interstate  business; 
United  States  v.  New  Bedford  Bridge,  1  Wood.  &  M.  424,  Fed.  Cas.  15,867, 
denying  Federal  jurisdiction  to  punish  for  obstruction  of  navigable  river 
authorized  by  State  law;  Commissioners  v.  Steamboat  Cuba,  28  Ala.  197 
(reversed  in  Sinnot  v.  Davenport,  22  How.  243,  16  L.  Ed.  247),  sustaining 
constitutionality  of  State  law,  requiring  registry  of  names  of  steamboat 
owners;  Cribb  v.  State,  9  Fla.  419,  sustaining  State  law  regulating  pilot- 
age so  far  as  not  conflicting  with  Federal  legislation;  dissenting  opinion 
in  Passenger  Cases,  7  How.  557,  559,  569,  12  L.  Ed.  817,  818,  822,  majority 
holding  unconstitutional  State  laws  taxing  newly  arrived  aliens;  Williams 
V.  The  Lizzie  Henderson,  29  Fed.  Cas.  1374,  holding  certain  State  laws 
regulating  pilotage  unconstituti^yial. 

Modified  in  Mobile  Co.  v.  Kimball,  102  U.  S.  701,  26  L.  Ed.  241,  confining 
application  of  principle  to  matter  not  national  in  character,  sustaining 
State  act  providing  for  local  river  and  harbor  improvements;  Bowman  v. 
Chicago  etc.  Ry.  Co.,  125  U.  S.  507,  31  L.  Ed.  714,  8  Sup.  Ct.  1066,  con- 
fining application  of  principle  to  matters  not  national  in  character. 

Oleomargarine  laws.    Note,  57  Am.  Rep.  747. 

Municipal  power  over  buildings  and  other  structures  as  nuisances. 
Note,  38  L.  R.  A.  161. 
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Police  powers  of  a  State  are  the  powers  of  govenunent  Inlierent  in  every 
sovereignty  to  tlie  extent  of  its  dominions,  and  are  exercisable  by  the  States 
of  the  Union  to  regulate  commerce,  except  as  sncli  exercise  is  restricted  by  the 
Federal  Oonstitntion. 

Approved  in  Keller  v.  United  States,  213  U.  S.  144,  63  L.  Ed.  739,  29 
Sup.  Ct.  470,  holding  void  act  of  Congress  punishing  harboring  of  alien 
prostitute  without  knowledge  of  alienage,  as  regulation  of  matter  within 
police  power  reserved  to  State;  United  States  v.  Brown,  224  Fed.  136, 
holding  act  of  Congress  prohibiting  importation  of  opium  and  providing 
for  registering  and  taxing  dealers  was  not  encroachment  on  police  power 
of  State;  First  Nat.  Bank  v.  United  States,  206  Fed.  386,  46  L.  R.  A. 
(N,  S.)  1139,  124  C.  C.  A.  256,  holding  police  power  of  State  extended  to 
regulation  or  prohibition  of  manufacture  and  sale  of  liquors;  State  v. 
Hyman,  98  Md.  615,  64  L.  B.  A.  637,  57  Atl.  P,  upholding  act  of  1902, 
regulating  sweating  system  of  workshops;  St.  Louis  Southwestern  Ry.  Co. 
V.  Allen  (In  re  Arkansas  Rate  Cases),  187  Fed.  297,  holding  right  of 
State  to  regulate  rates  of  public  service  corporations  rested  in  police 
power  of  State;  United  States  v.  Sutton,  166  Fed.  2§5,  holding  act  of  Con- 
gress prohibiting  introduction  of  liquor  into  Indian  country  was  police 
regulation  enforceable  only  on  land  within  exclusive  territorial  jurisdic- 
tion of  United  States;  United  States  v.  Delaware  &  H.  Co.,  164  Fed.  233, 
holding  power  of  Congress  to  regulate  interstate  commerce  was  definite, 
and  not  equivalent  to  reserved  police  powers  of  State;  Home  Tel.  &  Tel. 
Co.  V.  Los  Angeles,  155  Fed.  569,  holding  control  of  telephone  rates  by 
city  was  exercise  of  police  power  of  State;  Van  Winkle  v.  State,  4  Boyce 
(Del.),  595,  Ann.  Gas.  1916D,  104,  91  Atl.  392,  holding  statute  limiting 
amount  of  liquor  that  could  be  taken  by  one  person  into  prohibition  terri- 
tory in  State  was  valid  exercise  of  police  power;  Railroad  Commission  v. 
I^uisville  etc.  R.  Co.,  140  Ga.  829,  L.  B.  A.  1916E,  902,  80  S.  £.  332,  up- 
holding regulations  of  railroad  commission  as  exercise  of  police  power; 
Gillesby  v.  Board  of  Commrs.,  17  Idaho,  603,  107  Pac.  77,  holding  legis- 
lature could  license,  regulate  or  prohibit  liquor  traffic  in  exercise  of  police 
power;  Garrity  v.  Eiger,  272  111.  135,  111  N.  E.  738',  holding  statute  mak- 
ing  premises  used  for  sale  of  liquors  liable  for  payment  of  judgment 
against  occupant  was  valid  exercise  of  police  i)ower;  Sopher  v.  State,  169 
Ind.  193,  14  Ann.  Cas.  27,  14  L.  R.  A.  (N.  S.)  172,  81  N.  E.  918,  Zodrow 
v.  State,  154  Wis.  555,  143  N.  W.  695,  and  State  v.  Frederickson,  101  Me. 
46,  115  Am.  St.  Rep.  295,  8  Ann.  Gas.  48,  6  L.  R.  A.  (N.  S.)  186,  63  Atl. 
539,  all  holding  statute  regulating  or  prohibiting  sale  of  liquors  was  proper 
exercise  of  police  power;  Hart  v.  State,  87  Miss.  179,  39  South.  525,  up- 
holding Code  1892,  §  1604,  making  it  misdemeanor  to  act  as  agent  of  either 
seller  or  purchaser  in  unlawful  sale  of  liquor,  as  applied  to  one  engaged 
in  business  in  Louisiana  who  took  orders  for  whisky  in  Mississippi ;  Houck' 
v.  Little  River  Drainage  District,  248  Mo.  384,  154  S.  W.  741,  holding 
legislature  had  power  to  ^x  limits  of  drainage  district  and  fix  tax  limits 
therefor;  State  v.  Standard  Oil  Co.,  218  Mo.  380,  116  S.  W.  1019,  uphold- 
ing State  anti-trust  laws  as  exercise  of  i)olice  power  of  State;  People  v. 
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Pierson,  176  N.  Y.  211,  68  N.  E.  247,  holding  Penal  Code,  §  288,  making  it 
misdemeanor  to  omit  to  furnish  medical  attendance  to  minor  does  not 
violate  constitutional  guaranty  of  religious  liberty;  Glenn  v.  Southern 
Express  Co.,  170  N.  C.  294,  87  S.  E.  141,  holding  statute  limiting  amount 
of  liquor  which  could  be  delivered  in  one  package  to  any  person  to  one 
quart,  whether  shipped  from  within  or  without  State,  was  valid  exercise 
of  police  power;  Durham  v.  Eno  Cotton  Mills,  141  N.  C.  639,  642,  7  L.  R.  A. 
(N.  S.)  321,  54  S.  E.  461,  463,  holding  statute  prohibiting  dischaige  of 
sewage  into  stream  used  as  source  of  public  drinkibg  supply  was  proper 
exercise  of  police  power;  Commonwealth  v.  Grossman,  248  Pa-  16,  93  Atl. 
783,  upholding  statute  regulating  private  banking  as  exercise  of  police 
power;  Morrison  v.  State,  116  Tenn.  542,  95  S.  W.  495,  upholding  statute 
requiring  separate  compartments  for  white  and  colored  passengers  in 
street-cars;  Ex  parte  Flajce,  67  Tex.  Cr.  221,  149  S"W.  147,  upholding, 
as  police  regulation,  statute  providing  levy  of  tax  to  maintain  cold-storage 
warehouse  in  prohibition  territory  where  liquors  should  be  kept  on  de- 
posit for  others;  Hughes  v.  State,  67  Tex.  348,  149  S.  W.  182,  upholding 
statute  requiring  express  companies  to  keep  detailed  records  of  deliveries 
of  liquors  in  prohibition  territory;  Sabre  v.  Rutland  R.  Co.,  86  Vt.  364, 
AniL  Gas.  1915C,  1269,  85  Atl.  700,  upholding  statute  creating  board  of 
railroad  commissioners  as  valid  exercise  of  police  power;  State  v.  Pcet, 
80  Vt.  456,  ISO  Am.  St.  Rep.  998,  14  L.  R.  A.  (N.  S.)  962,  68  Atl.  663, 
holding  void  statute  prohibiting  keeping,  with  intent  to  ship  from  State, 
carcass  of  calf  less  than  four  weeks  old  when^killed,  as  not  within  police 
power  of  State,  because  relating  to  interstate  commerce ;  Carty  v.  Winooski, 
78  Vt.  109,  2  L.  R.  A.  (N.  S.)  95,  62  Atl.  46,  municipality  maintaining  jail 
is  not  liable  for  negligence  to  one  committed  thereto  to  await  examination; 
dissenting  opinion  in  McCully  v.  Chicago  etc.  Ry.  Co.,  212  Mo.  23,  110 
S.  W.  717,  majority  holding  void  statute  requiring  carrier  of  livestock  to 
furnish  free  return  transportation  to  shippers  in  carload  lots;  dissenting 
opinion  in  Ex  parte  Corliss,  16  N.  D.  510, 114  N.  W.  980,  majority  holding 
enforcement  commissioner  of  State  had  no  right  to  visit  grand  jury-room 
during  investigation  of  charges  of  violation  of  liquor  law;  Lake  Shore 
etc.  Ry.  Co.  v.  Smith,  173  U.  S.  689,  43  L.  Ed.  861,  19  Sup.  Ct.  567,  holding 
certain  State  laws  regulating  railway  fares  violated  the  Federal  Constitu- 
tion ;  Minneapolis  etc.  Ry.  Co.  v.  Milner,  57  Fed.  278,  holding  State  quaran- 
tine laws  are  not  regulations  of  commerce  and  are  constitutional;  Platte 
etc.  Canal  &  Milling  Co.  v.  Dowell,  17  Colo.  382,  30  Pac.  71,  sustaining 
State  police  regulation,  requiring  ditches  and  canals  to  be  covered;  In  re 
Application  of  Clark,  65  Conn.  40,  28  L.  R.  A.  247,  31  Atl.  528,  holding 
imprisonment  of  witness  for  refusal  to  testify  before  grand  jury  within 
police  power;  Hockett  v.  State,  105  Ind.  255,  55  Am.  Rep.  204,  6  N.  E.  181, 
sustaining  State  regulation  of  telephone  company's  rates  though  instru- 
ments patented;  Rodemacher  v.  Milwaukee  etc.  Ry.  Co.,  41  Iowa,  307, 
20  Am.  Rep.  599,  holding  valid  State  law  rendering  railways  liable  for 
damages  by  fire  occasioned  by  operation  of  their  roads ;  Blair  v.  Forehand, 
100  Mass.  140,  1  Am.  Rep.  96,  sustaining  officers'  authority  under  State 
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law  to  kill  dogs  as  prescribed  by  statute;  State  v.  Gate,  58  N.  H.  241,  hold- 
ing law  prohibiting  unnsual  traffic  near  place  of  worship  constitutional; 
Buffalo  etc.  B.  B.  Co.  v.  Buffalo  Street  B.  B.,  Ill  N.  T.  141,  2  L.  B.  A.  386, 
19  N.  E.  66,  sustaining  State  law  regulating  fares  on  street  railroad; 
People  V.  Budd,  117  N.  Y.  8,  15  Am.  St.  Bep.  464,  5  L.  B.  A.  568,  22  N.  E. 
672,  holding  valid  State  regulations  of  prices  for  elevating  grain;  State 
V.  Morris,  77  N.  C.  514,  sustaining  State's  authority  to  revoke  license  to 
sell  lottery  tickets;  Board  of  Commissioners  v.  Willamette  Transp.  etc. 
Co.,  6.  Or.  229,  allowing  mandamus  to  compel  transportation  company  to 
furnish  lists  of  freight  carried,  as  provided  by  'State  law ;  Craig  v.  Kline, 
65  Pa.  St.  408,  409,  8  Am.  Bep.  641,  642,  holding  a  State  law  constitutional, 
which  regulated  floating  of  logs  on  the  Susquehanna;  State  v.  First 
National  Bank,  2  S.  D.  575,  51  N.  W.  589,  sustaining  State's  authority 
to  punish  national  bank  for  taking  illegal  interest;  Waters-Pierce  Oil 
Co.  V.  State,  19  Tex.  Civ.  11,  44  S.  W.  940,  sustaining  constitutionality  of 
State  anti-trust  law  as  applied  to  foreign  corporations;  Laurel  Fork  etc. 
B.  B.  Co.  V.  West  Virginia  Transportation  Co.,  25  W.  Va.  3^9,  holding 
common  carriers  subject  to  legislative  control  as  to  fares  and  freight  rates ; 
State  V.  Peel  Splint  Coal  Co.,  36  W.  Va.  812,  824,  17  L.  B.  A.  888,  892, 
15  S.  E.  1003,  1007,  sustaining  State  law  compelling  payment  of  em- 
ployee's wages  in  lawful  money;  dissenting  opinion  in  Smith  v.  Lake 
Shore  etc.  B.  B.,  114  Mich.  490,  72  N.  W.  338  (overruled  in  Lake  Shore 
etc.  B.  B.'  V.  Smith,  173  U.  S.  689,  48  L.  Ed.  861,  19  Sup.  Ct.  567,  majority 
sustaining  law  requiring  railroad  to  keep  one  thousand  mile  tickets  on  sale ; 
dissenting  opinion  in  State  v.  Loomis,  115  Mo.  328,  21  L.  B.  A.  808,  22 
S.  W.  356,  majority  holding  void  a  law  requiring  manufacturers  and  mine 
owners  to  pay  employees  in  money ;  Ex  parte  Bomanes,  1  Utah,  24,  denying 
application  for  discharge  of  person  held  for  murder  committed  in  another 
territory;  Justice  v.  Commonwealth,'  81  Va.  212,  sustaining  repeal,  by 
implication,  of  privilege  to  conduct  lotteries. 

Distinguished  in  Council  Bluffs  v.  Kansas  City  etc.  B.  B.  Co.,  45  Iowa, 
354,  24  Am.  Bep.  788,  holding  certain  regulations  of  railroads  void  because 
conflicting  with  Federal  powers  over  interstate  commerce;  Bobinson  v. 
Bice,  3  Mich.  245,  holding  unconstitutional,  so  far  as  it  relates  to  mort- 
gages on  enrolled  vessels,  a  law  making  mortgages  void  unless  filed  as 
therein  prescribed;  dissenting  opinion  in  People  v.  Budd,  117  N.  Y.  61, 
22  N.  E.  692,  majority  sustaining  State  regulation  of  charges  for  elevating 
grain;  Stehmeyer  v.  City  Council,  53  S.  C.  277,  31  S.  E.  329,  holding 
arrangement  for  acquisition  by  city  of  light  and  waterworks,  involving 
unequal  scheme  of  taxation,  unconstitutional. 

State  statutes  as  to  requirements  of  notes  for  transfer  of  patent 
rights.    Note,  26  Am.  Bep.  517. 
Prohibition  of  business  within  certain  distance  of  religious    meetings. 
Note,  42  Am.  Bep.  457. 

Since  a  constltntional  grant  of  power  to  tlie  Federal  government  is  not  a 
prohibition  of  the  exercise  of  such  power  by  the  State,  when  not  in  conflict 
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wltli  laws  of  Congress,  a  license  law  of  New  Hampsliire,  under  which  a  person 
was  punished  for  selling,  without  a  license,  spiritnons  liquors,  hrought  hy  him- 
self from  another  State,  is  constitutionaTin  the  absence  of  conflicting  congres- 
sional legislation. 

Approved  in  State  v.  Orier,  4  Boyce  (Del.),  368,  88  Atl.  598,  and  Van 
AVinkle  v.  State,  4  Boyce  (Del.),  598,  599,  600,  601,  602,  603,  Ann.  Cas. 
1916D,  104,  91  Atl.  393,  394,  395,  both  stating  principal  case  overruled 
by  later  decisions  of  Supreme  Court  which  are  binding  on  State  courts; 
Barrett  v.  Rickard,  85  Neb.  776,  124  N.  W.  156,  upholding  rule  of  city 
excise  board  prohibiting  common  carrier  from  delivering  liquor  to  con- 
signees at  other  than  camef^s  usual  place  of  business;  Harrell  v.  Speed, 
113  Tenn.  230, 106  Am.  St.  Rep.  814,  81  S.  W.  841,  one  running  bar  on  ves- 
sel, belonging  to  Arkansas  corporation,  and  plying  between  Arkansas  and 
Tennessee,  is  liable  to  State  license  for  running  bar  while  vessel  is  at 
Tennessee  landing;  Hinson  v.  Lott,  40  Ala.  131,  132,  138,  sustaining  State 
legislature's  authority  in  absence  of  congressional  legislation,  to  regulate 
interstate  traffic  in  liquor;  Padelford  v.  Savannah,  14  Ga.  446,  448,  449, 
451,  sustaining  city  license  tax  on  all  goods  sold  on  commission  therein; 
Santo  V.  State,  2  Iowa,  202,  63  Am.  Dec.  501,  and  Collins  v.  Hills,  77  Iowa, 
185,  3  L.  R.  A.  113,  41  N.  W.  572,  sustaining  State  prohibition  laws; 
Kansas  v.  Fulker,  43  Kan.  244,  248,  7  L.  R.  A.  186,  188,  22  Pac.  1023,  1024, 
applying  State  law  regulating  liquor  traffic  to  liquor  from  other  States; 
State  V.  Robinson,  49  Me.  287,  sustaining  State  law  prohibiting  sale  of 
imported  liquor  when  applied  to  persons  not  importers ;  State  v.  Blackwell, 
65  Me.  558,  sustaining  State  officers'  power  under  prohibition  law  to  seize 
foreign  liquors  held  by  importer  with  intent  to  violate  the  law;  Ward  v. 
State,  31  Md.  287,  288,  1  Am.  Rep.  56,  57,  sustaining  State  license  tax  on 
nonresidents  selling  merchandise  in  Baltimore;  Commonwealth  v.  Huntley, 
156  Mass.  240,  242,  15  L.  R.  A.  842,  843,  30  N.  E.  1129,  1130,  and  Water- 
bury  V.  Newton,  50  N.  J.  L.  539,  541,  14  Atl.  607,  608,  sustaining  law  pro- 
hibiting sale  of  oleomargarine  made  in  imitation  of  butter,  though  brought 
from  another  State;  Commonwealth  v.  Intoxicating  Liquors,  172  Mass. 
315,  52  N.  E.  389,  sustaining  law  regulating  liquor  traffic;  People  v.  Wall- 
ing, 53  Mich.  269,  271,  18  N.  W.  810,  811,  sustaining  State  tax  on  wholesale 
importation  of  liquor  from  other  States;  State  v.  Addington,  77  Mo.  116, 
holding  State  regulations  of  traffic  in  olcmargarine  not  unconstitutional 
in  absence  of  Federal  legislation;  Ex  parte  Robinson,  12  Nev.  276,  28 
Am.  Rep.  802,  and  Ex  parte  Asher,  23  Tex.  App.  673,  5  S.  W.  96,  sus- 
taining State  law  taxing  drummers  and  traveling  merchants;  Phelps  v. 
Racey,  60  N.  Y.  15,  19  Am.  Rep.  142,  sustaining  law  prohibiting  the  pos- 
bessing  certain  kinds  of  game  at  specified  seasons,  though  brought  from 
other  States ;  State  v.  Norris,  78  N.  C.  445,  sustaining  license  tax  for 
privilege  of  selling  commercial  fertilizers;  Western  Union  Tel.  Co.  v. 
Mayer,  28  Ohio  St.  529,  sustaining  State  tax  on  gross  receipts  of  tele- 
graph company;  McGuinness  v.  Bligh,  11  R.  I.  97,  sustaining  recovery  of 
money  paid  for  imported  liquors  illegally  sold,  though  in  original  packages ; 
City  Council  v.  Ahrens,  4  Strob.  258,' holding  ordinance  regulating  the 
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keeping  of  spirituous  liquors  not  interference  with  congressional  power 
over  commerce;  Austin  v.  State,  101  Tenn.  569,  48  S.  W.  307,  holding 
State  law  prohibiting  sale  of  cigarettes  valid ;  Lincoln  v.  Smith,  27  Vt.  335, 
sustaining  State  prohibition  law ;  Jones  v.  Hard,  32  Vt.  490,  holding  contra- 
band certain  imported  gin  not  in  original  packages;  State  v.  O'Neil,  58 
Yt.  164,  2  Atl.  592,  holding  constitutional  a  State  statute  authorizing 
seizure  of  liquors  held  for  unlawful  purpose  by  an  express  company; 
dissenting  opinion  in  Passenger  Cases,  7  How.  470,  497,  12  L.  Ed.  780,  792, 
majority  hoLding  State  laws  taxing  alien  passengers  arriving  in  New  York 
and  Massachusetts  unconstitutional;  Munn  v.  Illinois,  94  U.  S.  125,  24 
L.  Ed.  84,  sustaining  State  law  regulating  warehouses,  though  used  by  per- 
sons engaged  in  interstate  commerce;  Brown  v.  Houston,  114  U.  S.  631, 
29  L.  Ed.  260,  8  Sup.  Ct.  1096,  holding  State  tax  applicable  to  coal  imported 
from  another  State ;  dissenting  opinion  in  Bowman  v.  Chicago  etc.  Ry.  Co., 
125  U.  S.  510,  522,  523,  31  L.  Ed.  716,  720,  8  Sup.  Ct.  707,  713,  majority 
holding  statute  unconstitutional  prohibiting  importation  of  liquors  from 
other  States ;  dissenting  opinion  in  Leisy  v.  Hardin,  135  U.  S.  134,  135,  136, 
137,  146,  147,  150,  158,  160,  34  L.  Ed.  141,  142,  145,  146,  149,  150,  10  Sup. 
Ct.  693,  694,  697,  698,  701,  702,  majority  holding  sales  in  original  packages 
of  liquors  brought  from  other  Statds  not  subject  to  State  regulation ;  dis- 
senting opinion  in  O'Neil  v.  Vermont,  144  U.  S.  367,  86  L.  Ed.  468,  12 
Sup.  Ct.  706,  majority  dismissing  case  because  no  Federal  question  in- 
volved; dissenting  opinion  in  Scott  v.  Donald,  165  U.  S.  102,  41  L.  Ed.  646, 
17  Sup.  Ct.  273,  majority  holding  South  Carolina  dispensary  act  uncon- 
stitutional; dissenting  opinion  in  Rhodes  v.  Iowa,  170  U.  S.  427,  430,  42 
L.  Ed.  1096,  1097,  18  Sup.  Ct.  669,  670,  majority  holding  State  regulation 
of  transportation  of  liquors  inapplicable  to  liquors  from  other  States; 
Radford  v.  Thomell,  81  Iowa,  714,  45  N.  W.  891,  sustaining  State  court 's 
authority  to  abate  liquor  nuisance  on  property  belonging  to  assignee  in 
bankruptcy  appointed  in  another  State;  Kansas  v.  Winters,  44  Kan.  728, 
729,  10  L.  R.  A.  619,  25  Pac.  237,  238,  discussing  effect  of  State  prohibition 
statute  on  sales  of  liquor  from  other  States;  dissenting  opinion  in  Crow  v. 
Missouri,  14  Mo.  327,  331,  majority  holding  certain  license  laws  uncon- 
stitutional; State  V.  Lord,  66  N.  H.  479,  29  Atl.  556,  holding  enactment 
of  ** Wilson  Bill,"  made  State  prohibition  law  applicable  to  imported 
liquor;  Wynehamer  v.  People,  13  N.  Y.  450,  holding  State  prohibition 
law  not  an  infringement  of  congressional  power  to  regulate  commerce. 

Distinguished  in  Walling  v.  Michigan,  116  U.  S.  461,  29  L.  Ed.  696,  6 
Sup.  Ct.  460,  where  tax  law  discriminated  against  liquors  "brought  from 
other  States;  Bowman  v.  Chicago  etc.  Ry.  Co.,  125  U.  S.  476,  477,  479, 
31  L.  Ed.  704,  705,  8  Sup.  Ct.  694,  695,  holding  State  law  against  importa- 
tion of  intoxicating  liquors  unconstitutional;  State  v.  North,  27  Mo.  482, 
holding  tax  law  discriminating  against  produi»ts  of  other  states  unconstitu- 
tional. 

Overruled  in  Leisy  v.  Hardin,  135  U.  S.  115,  124,  34  L.  Ed.  184,  137, 
10  Sup.  Ct.  686,  689,  holding  congressional  power  exclusive,  and  sale  in 
original  packages  by  consignee  of  liquor  from  other  States  not  subject 
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to  State  regulation;  Schollenberger  v.  Penngylvania,  171  U.  S.  12,  48  L.  Ed. 
53,  18  Sup.  Ct.  761,  reviewing  cases,  denying  right  of  State  to  exclude 
oleomargarine  from  importation. 

Denied  in  American  Fertilizer  Co.  v.  Board  of  Agriculture,  43  Fed.  612, 

11  L.  B.  A.  181,  holding  law  requiring  license  to  sell  commercial  fertilizers 
unconstitutional;  In  re  Minor,  69  Fed.  235,  holding  State  law  requiring 
license  to  retail  cigarettes  violated  exclusive  constitutional  grant  to  Con- 
gress to  regulate  commerce;  McLaughlin  v.  South  Bend,  126  Ind.  473,  10 
L.  B«  A.  358,  26  N.  E.  186,  holding  void  an  ordinance  reiquiring  license 
fee  from  commercial  agents  selling  goods  in  other  States  by  sample; 
Durkee  v.  Moses,  67  N.  H.  117,  23  Atl.  793,  794,  holding  unconstitutional 
a  statute  making  penal  the  taking  of  orders  to  deliver  in  New  Hampshire 
liquors  in  another  State;  O'Neil  v.  Vermont,  144  U.  S.  336,  86  L.  Ed.  457, 

12  Sup.  Ct.  698,  arguendo;  dissenting  opinion  in  New  York  v.  Roberts, 
171  U.  S.  676,  19  Sup.  Ct.  74,  majority  sustainii^  State  taxes  on  foreign 
corporations;  Commonwealth  v.  Gagne,  153  Mass.  299,  10  L.  B.  A.  444,  26 
N.  E.  450,  referring  to  Peirce  v.  New  Hampshire,  as  overruled;  dissenting 
opinion  in  Commonwealth  v.  Huntley,  156  Mass.  248,  15  L.  B.  A.  845,  30 
N.  E.  1132,  majority  sustaining  legislation  against  sale  of  imported 
oleomargarine. 

Constitutionality  of  State  regulations  of  interstate  commerce.    Note, 
27  Am.  St.  Bep.  564. 

How  far  State  may  regulate  or  prohibit  sale  of  intoxicating  liquors. 
Note,  35  Am.  Dec.  331,  333. 

Power  of  State  to  exact  licenses  and  charge  therefor.    Note,  52  Am. 
Dec.  333,  335. 

General  power  of  State  to  regulate  and  prohibit  traffic  in  intoxicating 
liquors.    Note,  2  Ann.  Gas.  98. 

Constitutional  right  to  prohibit  sale  of  intoxicants.    Note,  15  L.  B.  A. 
(N.  S.)   928. 

The  Oonstitntion,  entitling  citisens  of  eath  State  to  all  tlie  privUeges  and 
immunities  of  dtizens  of  the  several  States,  semble,  that  the  constltntlonal 
grant  to  Congress  to  establish  uniform  naturalizatiq^  laws  was  exclusive. 

Cited  in  dissenting  opinion  in  Passenger  Cases,  7  How.  556,  12  L.  Ed. 
817,  majority  holding  Stieite  laws  taxing  newly  arrived  aliens,  unconsti- 
tutional. 

Federal  government  is  supreme  within  its  powers,  but  its  acts  are  void  be- 
yond. So,  also,  the  acts  of  the  States  are  void  when  they  exercise  a  power 
inhibited  to  them  or  delegated  to  the  Federal  government. 

Cited  in  Swift  v.  Sutphin,  39  Fed.  633,  636,  640,  and  In  re  Barber,  39 
Fed.  645,  holding  unconstitutional  State  laws  barring  sale  of  imported 
dressed  meat  by  requiring  inspection  of  animal  shortly  before  killing; 
dissenting  opinion  in  Munn  v.  People,  69  111.  102,  103  (sustained  in  Miinn 
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V.  Illinois,  94  U.  S.  113,  24  L.  Ed.  77,  majority  sustaining  State  reg^ilation 
of  warehouses  doing  interstate  business. 

Power  to  tax  is  common  to  Federal  and  State  governments,  may  be  exer- 
cised by  the  latter  in  all  cases  not  exclusively  delegated  to  the  former,  and,  in 
some  cases,  by  both  without  producing  conflict  of  Jurisdiction. 

Approved  in  United  States  v.  Sandoval,  198  Fed.  552,  holding  Congress 
in  admitting  New  Mexico  could  not  reserve  right  to  regulate  liquor  traffic 
in  lands  of  Pueblo  Indians,  and  State  law  governed;  People  v.  Naglee,  1 
Cal.  ^36,  52  Am.  Dec.  $16,  sustaining  State  license  tax  on  foreigners  for 
privilege  of  working  gold  mines ;  Ex  parte  Crandall,  1  Nev.  308,  311,  sus- 
taining State  capitation  tax  on  passengers  carried  out  of  the  State  by  stage 
companies;  dissenting  opinion  in  Passenger  Cases,  7  How.  534,  12  L.  Ed. 
807,  majority  holding  State  laws  taxing  newly  arrived  aliens  unconstitu- 
tional. 

Taxation  of  corporate  franchises.    Note,  57  L.  R.  A.  85. 

State  enactments  forbidding  sales  of  lignors  in  quantities  less  than  pre- 
scribed amounts  without  licenses,  to  be  granted  only  when  the  oflicera  empow- 
ered to  grant  the  same  deem  it  to  be  for  the  public  good,  are  police  laws,  and' 
not  regulations  of  commerce,  and  as  such  are  constituticnal,  though  the  amount 
of  importations  be  reduced  by  them.  ^ 

Approved  in  In  re  Heff,  197  U.  S.  505,  49  L.  Ed.  855,  25  Sup.  Ct.  506, 
holding  void  29  Stat.,  p.  506,  c.  109,  as  applied  to  sale  of  liquor  within 
a  State  to  Indian  to  whom  allotment  made;  Austin  v.  Tennessee,  179  U.  S. 
355,  45  If.  Ed.  231,  21  Sup.  Ct.  136,  upholding  Tennessee  statute  prohibit- 
ing sale  of  cigarettes;  Stubbs  v.  People,  40  Colo.  419,  421,  427,  430,  122 
Am.  St.  Rep.  1068,  13  Ann.  Cas.  1025,  11  L.  R.  A.  (N.  S.)  1071,  90  Pac. 
1115,  1116,  1117,  1118,  holding  statute^rohibiting  docking  of  horses'  tails 
and  their  importation,  or  use  was  void  in  so  far  as  relating  to  importation 
and  use  of  imported  horses;  Adams  v.  Cronin,  29  Colo.  499,  69  Pac.  594, 
upholding  Denver  charter  provision  prohibiting  saloons  from  having  wine- 
rooms  in  which  females  are  served  with  liquors;  United  States  v.  Cohn,  2 
Ind.  Ter.  491,  52  S.  W.  44,  holding  prohibition  of  sale  of  malt  in  Indian 
Territory  reasonable  exercise  of  police  power  by  Congress;  Ex  parte 
Williams,  79  Kan.  223,  98  Pac.  781,  holding  statute  regulating  manner  of 
sale  and  delivery  of  powder  for  use  in  coal  mines  was  not  void  as  regula- 
tion of  interstate  commerce;  State  v.  Frederickson,  101  Me.  46,  63  Atl. 
539,  upholding  Rev.  Stats.,  §  40,  c.  29,  prohibiting  keeping  and  sale  of 
liquors  and  declaring  certain  liquors  to  be  intoxicating;  State  v.  Mont- 
gomery, 94  Me.  200,  47  Atl.  166,  holding  void  hawker's  and  peddler's 
law  granting  licenses  only  to  citizens  of  the  United  States ;  State  v.  Parker 
^Distilling  Co.,  236  Mo.  266,  139  S.  W.  462,  upholding  statute  imposing 
license  tax  on  liquor  dealers;  Wallace  v.  Mayor  etc.  of  Reno,  27  Nev.  82, 
63  L.  R.  A.  337,  73  Pac.  531,  upholding  Act  1903,  §§  1,  3,  incorporating 
city  of  Reno,  empowering  city  board  to  revoke  and  discontinue  business 
licenses;  Burke  v.  Collins,  18  S.  D.  194,  99  N.  W.  1113,  upholding  Pol.  Code, 
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§  2839,  providing  that  if  principal  of  liquor  license  bond  is  knowu  by  com- 
missioners to  be  unfit  to  conduct  business,  they  shall  refuse  to  approve 
15ond ;  Webster  v.  State,  110  Tenn.  505,  82  S.  W.  182,  upholding  act  pro- 
hibiting  sale  of  liquor  within  four  miles  of  institutions  of  learning;  Mugler 
V.  Kansas,  123  U.  S.  658,  659,  31  L.  Ed.  209,  8  Sup.  Ct.  295,  reviewing 
cases  sustaining  law  prohibiting  sale  of  intoxicating  liquors ;  United  States 
V.  New  Bedford  Bridge,  1  Wood.  &  M.  428,  Fed.  Cas.  15,867,  denying 
Federal  jurisdiction  to  punish  for  obstructing  river  under  State  authority; 
Kansas  v.  Bradley,  26  Fed.  290,  Kohn  v.  Melchcr,  29  Fed.  435,  In  Ve 
Hoover,  30  Fed.  55,  Dorman  v.  State,  34  Ala.  244,  248,  Woods  v.  State, 
36  Ark.  38,  88  Am.  Bep.  28,  State  v.  Allmond,  2  Houst.  635,  Jones  v. 
People,  14  111.  197,  Bepley  v.  State,  4  Ind.  265,  58  Am.  Dec.  629,  Moore  v. 
Indianapolis,  120  Ind.  493,  22  N.  E.  427,  Santo  v.  The  State,  2  Iowa,  194, 
6S  Am.  Dec.  494,  State  v.  Stucker,  58  Iowa,  498,  12  N.  W.  483,  Carleton 
V.  Rugg,  149  Mass.  553,  14  Am.  St.  Bep.  447,  5  L.  B.  A.  195,  22  N.  E.  55, 
Commonwealth  v.  Gagne,  153  Mass.  208,  10  L.  R.  A.  448,  26  N.  E.  450, 
State  V.  Searcy,  20  Mo.  491,  and  Board  of  Excise  v.  Barrie,  34  N.  Y.  668, 
sustaining  State  legislation  restricting  or  prohibiting  sales  of  intoxicating 
liquors;  People  v.  Naglce,  1  Cal.  244,  52  Am.  Dec.  322,  sustaining  Stat4) 
license  tax  on  foreign  gold  miners  as  a  police  regulation;  Ex  parte  Camp- 
bell, 74  Cal.  23,  5  Am.  St.  Rep.  421,  15  Pac.  319,  sustaining  power  of  city 
to  pass  ordinance  restricting  sale  of  intoxicating  Iiqiior;  Perdue  v.  Ellis, 
18  Ga.  588,  holding  valid  a  municipal  ordinance  requiring  license  for  sale 
of  liquor;  Jamieson  v.  Indiana  etc.  Oil  Co.,  128  Ind.  578,*  12  L.  B.  A.  659, 
28  N.  E.  83,  sustaining  State  regulation  of  pressure  to  be  employed  in 
transportation  of  gas  through  pipes;  Fuller  v.  Chicago  etc.  R.  R.  Co.,  31 
Iowa,  210,  sustaining  law  requiring  railroad  to  post  sehcdules  of  fares 
and  prescribing  penalty  for  noncompliance;  Keller  v.  State,  11  Md.  533, 
534,  535,  69  Am.  Dec.  229,  i^O,  231,  wistaining  right  of  State  to  tax  venders 
of  domestic  lager  beer;  Concn  v.  Jarrett,  42  Md.  578,  579,  holding  State 
license  tax  on  liquor  venders  valid ;  Commonwealth  v.  Intoxicating  Liquors, 
172  Mass.  315,  52  N.  E.  389,  sustaining  State  legislation  regulating  trans- 
portation of  liquor;  Whitney  v.  Township  Board)- 71  Mich.  244,  39  N.  W. 
44,  sustaining  law  prohibiting  sale  of  liquor  within  one  mile  of  soldiers' 
home ;  State  v.  Ludwig,  21  Minn.  205,  sustaining  ordinance  prohibiting  sale 
of  liquor  even  by  licensed  dealers  on  certain  days;  Butler  v.  Chambers, 
36  Minn.  72,  1  Am.  St.  Rep.  641,  30  N.  W.  309,  holding  valid  State  law 
regulating  sale  of  oleomargarine;  State  v.  Addington,  12  Mo.  App.  227, 
holding  constitutional  a  law  prohibiting  manufacture  and  sale  of  oleaginous 
substances  for  food;  Tredway  v.  Riley,  32  Neb.  501,  49  N.  W.  270,  sustain- 
ing constitutionality  of  State  law  prohibiting  manufacture  and  sale  of 
liquor;  State  v.  Ah  Chew,  16  Nev.  55,  40  Am.  Bep.  489,  sustaining  law 
prohibiting  sale  of  opium;  State  v.  Turner,  18  S.  C.  106,  and  State  v.. 
Berlin,  21  S.  C.  295,  68  Am.  Bep.  679,  sustaining  legislature's  power  to 
regulate  sale  of  liquor;  Ex  parte  Lynn,  19  Tex.  App.  295,  sustaining  local 
option  law;  Ex  parte  Asher,  23  Tex.  App.  673,  5  S.  W.  96,  sustaining 
State  tax  on  demurrers;  Lincoln  v.  Smith,  27  Vt.  335,  holding  State  pro- 
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hibition  law  valid";  dissenting  opinion  in  Passenger  Cases,  7  How.  519,  522, 
524,  526,  546,  12  L.  Ed.  801,  808,-804,  812,  majority  holding  State  law 
taxing  newly  arrived  alien  passengers  unconstitutional;  dissenting  opinion 
in  Coleman  v.  Tennessee,  97  U.  S.  531,  24  L,  Ed.  1127,  majority  denying 
Tennessee  court's  jurisdiction  to  try  defendant  for  murder  after  convic- 
tion and  sentence  by  court-martial;  dissenting  opinion  in  Leisy  v.  Hardin,. 
135  U.  S.  129,  140,  146,  147,  148,  150,  151,  154,  155,  158,  34  L.  Ed.  139, 
143,  145,  146,  147,  148,  149,  10  Sup.  Ct.  691,  695,  697,  698,  699,  700,  701 ; 
majority  denying  constitutionality  of  State  law  prohibiting  sale  of  liquors 
imported  from  other  States;  dissenting  opinion  in  Rhodes  v.  Iowa,  170 
U.  S.  427,  42  L.  Ed.  1096,  18  Sup.  Ct.  669,  majority  holding  State  restric- 
tions on  transportation  of  liquors  inapplicable  to  liquors  in  transitu  from 
other  States;  United  States  v.  Hopkins,  82  Fed.  539,  defining  limits  of 
State  authority  to  affect  interstate  commerce  under  police  powers;  dis- 
senting opinion  in  Beebe  v.  State,  6  Ind.  536,  majority  holding  certain 
prohibition  law  unconstitutional ;  dissenting  opinion  in  Wynehamer  v. 
People,  13  N.  Y.  479,  majority  holding  certain  legislation  restricting  liquor 
traffic  unconstitutional;  Lawton  v.  Steele,.  119  N.  Y.  236,  16  Am.  St.  Rep. 
818,  7  L.  B.  A.  137,  23  N.  E.  879,  sustaining  law  prohibiting  setting  of  nets 
in  certain  waters  and  providing  for  their  destruction  in  cases  of  violation ; 
dissenting  opinion  in  McCullough  v.  Brown,  41  S.  C.  262,  278,  279,  23 
L.  R.  A.  426,  432,  434,  19  S.  E.  478,  485,  majority  den3dng  constitutionality 
of  South  Carolina  dispensary  law;  State  v.  Downer,  21  Wis.  278,  holding 
legislation  prohibiting  sale  of  liquor  within  power  of  a  State. 

Distinguished  in  Lin  Sing  v.  Washburn,  20  Cal.  580,  denying  constitu- 
tionality of  Chinese  capitation  tax. 

Under  pretenM  of  a  police  regulation  States  cannot  counteract  the  com- 
merce power  of  Congress. 

Cited  in  dissenting  opinion  in  Munn  v.  People,  69  111.  103  (sustained 
in  Munn  v.  Illinois,  94  U.  S.  125,  24  L.  Ed.  84),  majority  sustaining  State 
law  regulating  warehouses  doing  interstate  business. 

Word  'Import,"  in  commercial  or  other  sense,  means  goods  or  other  articles 
brought  into  this  country  from  abroad. 

Approved  in  Woodruff  v.  Parham,  8  Wall.  139,  19  L.  Ed.  387,  sustain- 
ing State  tax  on  goods  brought  from  one  State  to  another;  Hinson  v.  Lott, 
40  Ala.  134,  138,  141,  defining  "imports*'  in  State  law  taxing  imported 
liquors;  dissenting  opinion  in  Passenger  Cases,  7  How.  535,  12  L.  Ed.  808, 
majority  holding  State  law  taxing  newly  arrived  alien  passengers  uncon- 
stitutional. 

Constitationality  of  license  tax  on  sales  of  certain  goods  is  not  aflected  by 
fact  of  goods  having  been  brought  from  another  State,  since  the  tax  was  not 
a  duty  on  imports  from  such  State,  but  applied  only  after  their  introduction 
into  tJie  State. 

Cited  in  Ex  parte  Maier,  103  Cal.  486,  42  Am.  St.  Rep.  136,  37  Pac.  405, 
sustaining  constitutionality  of  State  game  law  prohibiting  sale  of  venison 
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though  brought  from  another  State;  People  v.  Lyng,  74  Mich.  586,  42 
N.  W.  141,  sustaining  State  tax  on  imported  liquors. 

Distinguished  in  Bowman  v.  Chicago  etc.  Ry.  Co.,  125  TJ.  S.  477,  478,  479, 
31  L.  Ed.  704,  705,  8  Sup.  Ct.  694,  695,  holding  State  law  agunst  importa- 
tion of  intoxicating  liquor  unconstitutional. 

Overruled  in  Leisy  v.  Hardin,  135  U.  S.  115,  124,  34  L.  Ed.  134,  137,  10 
Sup.  Ct.  686,  689,  holding  sale  in  original  packages  by  consignee  of  liquor 
brought  from  other  States  not  subject  to  restriction  by  State  law. 

In  exercise  of  their  police  power  the  States  have  not  the  authority  to  de- 
termine what  shall  and  what  shall  not  be  articles  of  commerce,  subject  to  regu- 
lation by  Congress,  the  nature  of  the  article  being  determinatiye  of  this  gaes- 
tion. 

Approved  in  Austin  v.  Tennessee,  179  U.  S.  377,  46  L.  Ed.  378,  21  Sup.  Ct. 
134,  upholding  Tennessee  statute  prohibiting  sale  of  cigarettes;  Pabst 
Brewing  Co.  v.  Crenshaw,  120  Fed.  153,  upholding  Missouri  beer  inspec- 
tion law  as  to  beer  shipped  into  the  State;  Qibbs  v.  M'Neeley,  102  Fed. 
597,  holding  shingle  manufacturers'  associations  within  single  State  is  not 
regulation  of  commerce  within  anti-trust  laws  of  1890;  Armour  &  Co.  v. 
City  Council^  134  Ga.  183,  27  L.  B.  A.  (N.  8.)  676,  67  S.  E.  419,  upholding 
State  statute  providing  for  packing-house  inspection  and  imposing  inspec- 
tion charges  on  meats  inspected  intended  ^f or  interstate  commerce;  State  * 
v.  Lowry,  166  Ind.  379,  9  Ann.  Gas.  360,  4  L.  B.  A.  (N.  iS.)  628,  77  N.  E. 
730,  holding  importation  of  cigarettes  in  original  package  for  -personal 
consumption  of  user  did  not  become  subject  to  State  regulation  on  ter- 
mination of  transportation;  State  v.  Harker,  48  Mont.  467,  Ann.  Gas. 
1915D,  1017,  61  L.  B.  A.  (N.  8.)  167,  138  Pac.  499,  holding  State  eould 
not  prohibit  transportation  of  women  into  State  for  immoral  purposes 
since  passage  of  Federal  statute  on  subject;  dissenting  opinion  in  Lottery 
Case,  188  U.  S.  366,  47  L.  Ed.  506,  607,  23  Sup.  Ct.  331,  333,  majority 
upholding  act  March  2,  1895,  c.  191,  suppressing  lottery  traffic;  dissenting 
opinion  in  State  v.  Smith,  61  W.  Va.  346,  56  S.  E.  535,  majority  discussing 
but  not  deciding  validity  of  statute  prohibiting  carriers  from  delivering 
liquors  to  consignees  not  ordering  same ;  Bowman  v.  Chicago  etc.  Ry.  Co., 
125  U.  S.  489,  501,  31  L.  Ed.  708,  712,  8  Sup.  Ct.  700,  1063,  holding  State 
statute  prohibiting  importation  of  liquors  from  other  States  unconstitu- 
tional; Sawrie  v.  Tennessee,  82  Fed.  619,  621,  holding  invalid  a  State 
statute  prohibiting  importation  or  sale  of  cigarettes;  Leisy  v.  Hardin,  135 
U.  S.  113,  34  L.  Ed.  134,  10  Sup.  Ct.  685,  holding  State  law  prohibiting 
sale  of  intoxicating  liquors  inapplicable  to  sales  by  importers  from  other 
States;  In  re  Rahrer,  140  U.  S,  557,  36  L.  Ed.  676,  11  Sup.  Ct.  867,  sus- 
taining constitutionality  of  Federal  statute  making  liquors  imported  into 
A  State  subject  to  its  police  regulations;  dissenting  opinion  in  O'Neil  v. 
Vermont,  144  U.  S.  357,  86  L.  Ed.  465,  12  Sup.  Ct.  706,  majority  dis- 
missing writ  of  error  because  no  Federal  question  involved;  United  States 
V.  E.  C.  Knight  Co.,  156  U.  S.  12,  39  L.  Ed.  329,  16  Sop.  Ct.  253,  distin- 
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g^oishing  between  police   and   commercial   power,   holding   monopoly   in 
manufacture  of  necessaries  not  monopoly  in  interstate  commerce. 

Laws  and  treaties  of  tbe  United  States^  In  order  to  be  binding,  most  be 
within  legitimate  powers  vested  by  the  Oonstitiition  in  the  general  govern- 
ment. 

Approved  in  Ex  parte  Ortis,  100  Fed.  959,  holding  upon  cession  of 
Porto  Rico  Constitution  ex  proprio  vigore  at  once  extended  over  it;  People 
V.  Naglee,  1  Cal.  247,  52  Am.  Dec.  326,  holding  no  treaty  could  or  has  de- 
prived a  State  of  right  to  tax  foreigners  for -privilege  of  mining;  dissent- 
ing opinion  in  Passenger  Cases,  7  How.  507, 12  L.  Ed.  796,  majority  holding 
State  laws  taxing  alien  passengers  arriving  in  New  York  and  Massa- 
chusetts unconstitutional. 

Word  '^imports"  in  political,  fiscal  or  common  sense,  means  commodities 
brought  in  from  abroad  which  have  not  reached  their  perfect  investiture  as 
property  within  the  State,  or  are  still  subject  to  power  of  the  government  for 
fnlfillmeiit  of  conditions  upon  whith  entrance  was  allowed,  and,  therefore,  is 
inapplicable  to  articles  vested  in  a  citizen,  even  though  he  is  the  importer. 

Cited  in  Padelford  v.  Savannah,  14  Ga.  449,  sustaining  license  tax  on 
goods  sold  on  commission;  dissenting  opinion  in  Passenger  Cases,  7  How. 
535,  12  L.  Ed.  808,  majority  holding  State  law  taxing  newly-arrived  alien 
])assengers  unconstitutional. 

State  powers,  rights  and  decisions  are  to  be  upheld  when  the  objection  to 
them  is  not  clear,  but  when  the  objection  is  dear,  must  give  way  to  the  suprem- 
acy of  authorized  measures  of  the  general  government. 

Cited  in  Dorman  v.  State,  34  Ala.  244,  holding  legislative  authority 
limited  only  by  constitutional  declarations. 

Power  of  'State  over  all  matters  not  granted  away  is  as  foil  in  the  bays, 
harbors  and  ports  within  her  territory.  Intra  fauces  terrae,  as  on  her  interior 
SOIL 

Cited  in  Baker  v.  Wise,  16  Gratt.  198,  sustaining  constitutionality  of 
law  providing  for  search  of  vessels  for  slaves  before  leaving  State  waters ; 
dissenting  opinion  in  Passenger  Cases,  7  How.  537,  12  L.  Ed.  809,  majority 
holding  State  law  taxing  newly  arrived  aliens  unconstitutional. 

Spirits  and  distUled  Uauors  are  universaUy  admitted  to  be  subjects  of 
ownership  and  property. 

Approved  in  Eidge  v.  City  of  Bessemer,  164  Ala.  602,  26  L.  B.  A.  (N.  S.) 
394,  51  South.  247,  holding  mere  possession  or  ownership  of  liquor  not 
unlawful ;  State  v.  Williams,  146  N.  C.  632,  14  Ann.  Gas.  662,  17  L.  B.  A. 
(N.  8.)  299,  61  S.  E.  66,  holding  void  statute  limiting  to  one-half  gallon 
per  day  quantity  of  liquor  which  any  one  person  might  carry  into  county 
as  unduly  restricting  right  to  use  liquor;  Gulf  etc.  Ry.  Co.  v.  State,  28 
Okl.  757,  760,  35  L.  B.  A.  (H.  S.)  456,  116  Pac.  177,  178,  holding  State 
court  could  not  enjoin  interstate  carrier  from  receiving  at  points  outside 
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State  for  transportation  to  consignees  within  State  shipments  of  liquors, 
though  known  to  be  intended  to  be  used  in  violation  of  law  of  State. 

Miscellaneous.  Cited  in  United  States  v.  Popper,  96  Fed.  425,  uphold- 
ing 29  Stat.  512,  making  it  unlawful  for  anyone  to  deposit  with  carrier 
for  carriage  from  on^  State  to  another  any  article  intended  for  prevention 
of  conception;  Campbell  v.  Jackson  Bros.,  140  Iowa,  481,  27  L.  R.  A. 
(N.  S.)  288,  118  N.  W.  757,  to  point  that  principal  case  recognizes  dangers 
and  demoralizing  influence  of  liquor  traffic ;  Wiley  v.  Farmer,  14  Ala.  633, 
holding  revenue  tax  on  slaves  discriminating  against  nonresidents  is  un- 
constitutional as  denying  equal  privileges  to  citizen  of  another  State; 
dissenting  opinion  in  Cousins  v.  State,  50  Ala.  117,  majority  imposing  fine 
for  practicing  law  without  license;  Dubuque  v.  Illinois  Central  R.  R.  Co., 
39  Iowa,  81,  as  instance  of  justices  all  arriving  at  same  conclusion  but  on 
various  grounds;  Jamieson  v.  Indiana  etc.  Oil  Co.,  128  Ind.  561,  refusing 
to  consider  questions  of  policy  or  expediency;  Allen  v.  Blunt,  2  Wood. 
&'  M.  153,  Fed.  Cas.  217,  erroneously  upon  question  of  new  trial;  Law- 
rence v.  Hodges,  92  N.  C.  677,  53  Am.  Rep.  487,  instead  of  Passenger  Cases, 
7  How.  283,  12  L.  Ed.  702. 


N. 


NOTES 

ON  THE 


UNITED  STATES  REPORTS. 


VI  HOWARD. 


6  How.  1-6,  12  L.  Ed.  319,  SIMS.  v.  HUNBLET. 

PromiBSory  notes  given  In  payment  for  slaves  brought  Into  the  State  of 
Mississippi  and  sold  as  merchandise  In  1835  were  valid,  and  not  prohibited  by 
the  State  Constitution  In  the  absence  of  legislation  giving  it  effect. 

.Approved  in  State  v.  Buckley,  54  Ala.  616,  holding  no  impeachment  pro- 
ceedings could  be  instituted  until  there  was  legislative  action  prescribing 
the  regulations. 

Under  a  plea  of  nonassumpsit,  testimony  cannot  be  receiv^  relating  to 
the  residence  of  a  party  and  bearing  upon  the  Jurisdiction  of  the  court. 

Approved  in  Smith  v.  Kernochen,  7  How.  216,  12  L.  Ed.  674,  holding 
objection  to  jurisdiction  on  ground  of  citizenship  could  not  be  taken  after 
the  general  issue;  Sheppard  v.  Graves,  14  How.  511,  14  L.  Ed.  520,  to  the 
same  effect;  Davies  v.  Lathrop,  21  Blatchf.  165,  13  Fed.  566,  objection  to 
jurisdiction  on  ground  of  citizenship  could  not  be  made  after  trial  and 
verdict;  Tyler  v.  Murray,  57  Md.  438,  holding  where  defendant  pleaded 
to  the  jurisdiction,  plaintiff  could  not  offer  proof  of  grievances  and  have 
assessment  of  damages  therefor,  until  determination  of  jurisdiction. 

Modified  in  Farmington  v.  Pillsbury,  114  U.  S.  143,  29  L.  Ed.  116,  5  Sup. 
Ct.  809,  under  the  act  of  March,  1875,  if  at  any  time  it  appears  that  the 
parties  "had  been  improperly  or  coUusively  made  or  joined,"  it  is  the  duty 
of  the  court  to  dismiss  the  suit. 

The  rules  of  evidence  prescribed  by  the  statutes  of  a  State  are  always 
followed  by  the  courts  of  the  United  States,  when  sitting  in  the  State. 

Approved  in  Vance  v.  Campbell,  1  Black,  431,  17  L.  Ed.  172,  holding 

testimony  competent  under  rules  of  evidence  in  Ohio  courts  was  properly 

admitted;  Wright  v.  Bales,  2  Black,  538,  17  L.  Ed.  265,  where  testimony 

of  witness,  incompetent  under  State  law,  was  rejected;  Connecticut  Life 
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State  for  transportation  to  consignees  within  State  shipments  of  liquors, 
though  known  to  be  intended  to  be  used  in  violation  of  law  of  State. 

Miscellaneous.  Cited  in  United  States  v.  Popper,  96  Fed.  425,  uphold- 
ing 29  Stat.  512,  making  it  unlawful  for  anyone  to  deposit  with  carrier 
for  carriage  from  on^  State  to  another  any  article  intended  for  prevention 
of  conception;  Campbell  v.  Jackson  Bros.,  140  Iowa,  481,  27  L.  R.  A. 
(N.  S.)  288,  118  N.  W.  757,  to  point  that  principal  case  recognizes  ^dangers 
and  demoralizing  influence  of  liquor  traffic;  Wiley  v.  Farmer,  14  Ala.  633, 
holding  revenue  tax  on  slaves  discriminating  against  nonresidents  is  un- 
constitutional as  denying  equal  privileges  to  citizen  of  another  State; 
dissenting  opinion  in  Cousins  v.  State,  50  Ala.  117,  majority  imposing  fine 
for  practicing  law  without  license;  Dubuque  v.  Illinois  Central  R.  R.  Co., 
39  Iowa,  81,  as  instance  of  justices  all  arriving  at  same  conclusion  but  on 
various  grounds;  Jamieson  v.  Indiana  etc.  Oil  Co.,  128  Ind.  561,  refusing 
to  consider  questions  of  policy  or  expediency;  Allen  v.  Blunt,  2  Wood. 
&'  M.  153,  Fed.  Cas.  217,  erroneously  upon  question  of  new  trial;  Law- 
rence v.  Hodges,  92  N.  C.  677,  58  Am.  Rep.  437,  instead  of  Passenger  Cases^ 
7  How.  283,  12  L.  Ed.  702. 
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UNITED  STATES  REPORTS. 


VI  HOWARD. 


6  How.  1-6,  12  L.  Ed.  319,  SIMS.  v.  HUNBLET. 

Promissory  notes  given  In  payment  for  slaves  "brought  into  the  State  of 
Mississippi  and  sold  as  merchandise  in  1836  were  valid,  and  not  prohibited  by 
the  State  Constitution  in  the  absence  of  legislation  giving  it  effect. 

.  Approved  in  State  v.  Buckley,  54  Ala.  616,  holding  no  impeachment  pro- 
ceedings could  be  instituted  until  there  was  legislative  action  prescribing 
the  regulations. 

Under  a  plea  of  nonassumpsit,  testimony  cannot  be  receiv^  relating  to 
the  residence  of  a  party  and  bearing  upon  the  Jurisdiction  of  the  court. 

Approved  in  Smith  v.  Kernochen,  7  How.  216,  12  L.  Ed.  674,  holding 
objection  to  jurisdiction  on  ground  of  citizenship  could  not  be  taken  after 
the  general  issue;  Sheppard  v.  Graves,  14  How.  511,  14  L.  Ed.  520,  to  the 
same  effect;  Davies  v.  Lathrop,  21  Blatchf.  165,  13  Fed.  566,  objection  to 
jurisdiction  on  ground  of  citizenship  could  not  be  made  after  trial  and 
verdict;  Tyler  v.  Murray,  57  Md.  438,  holding  where  defendant  pleaded 
to  the  jurisdiction,  plaintiff  could  not  offer  proof  of  grievances  and  have 
assessment  of  damages  therefor,  until  determination  of  jurisdiction. 

Modified  in  Farmington  v.  Pillsbury,  114  U.  S.  143,  29  L.  Ed.  116,  5  Sup. 
Ct.  809,  under  the  act  of  March,  1875,  if  at  any  time  it  appears  that  the 
parties  "had  been  improperly  or  collusively  made  or  joined/'  it  is  the  duty 
of  the  court  to  dismiss  the  suit. 

The  rules  of  evidence  prescrihed  by  the  statutes  of  a  State  are  always 
followed  by  the  courts  of  the  United  States,  when  sitting  in  the  State. 

Approved  in  Vance  v.  Campbell,  1  Black,  431,  17  L.  Ed.  172,  holding 

testimony  competent  under  rules  of  evidence  in  Ohio  courts  was  properly 

admitted;  Wright  v.  Bales,  2  Black,  538,  17  L.  Ed.  265,  where  testimony 

of  witness,  incompetent  under  State  law,  was  rejected;  Connecticut  Life 
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Mich.  387,  46  N.  W.  778,  right  of  action  against  widow  who  secured  her 
husband's  lands  in  fraud  of  the  rights  of  his  heirs,  does  not  survive; 
Pegram  v.  Stortz,  31  W.  Va.  236,  6  S.  E.  494,  holding  a  wife  may  maintain 
an  action  against  person  furnishing  her  husband  liquor,  for  the  damages 
sustained  by  her. 

Distinguished  in  Jones  v.  Vanzandt,  4  McLean,  600,  Fed.  Gas.  7503, 
holdiniHi^  under  Ohio  law,  adopted  by  Congress,  trespass  on  the  case  will 
survive  against  an  administrator,  for  wrongful  acts  whereby  plaintiff  lost 
services  of  slaves ;  Aldrich  v.  Howard,  8  R.  1. 129,  86  Am.  Dec  618,  under 
statute,  an  action  for  unlawfully  erecting  a  stable,  thereby  creating  a 
nuisance,  may  be  prosecuted  against  an  executor. 

If  person  charged  has  recAved  no  benefit  to  himself  at  expense  of  sufferer, 
the  cause  of  action  does  not  survive,  but  where  property  is  acquired  whiclk 
benefits  testator,  an  action  for  its  value  survives  against  the  executor. 

Approved  in  Patton  v.  Brady,  184  U.  S.  614,  46  L.  Ed,  717,  22  Sup.  Ct. 
,495,  holding  action  against  revenue  collector  to  recover  back  duties  illegall3* 
l)aid  survives;  United  Copper  Securities  Co.  v.  Amalgamated  Copper  Co., 
232  Fed.  578,  where  recovery  for  results  of  monopolistic  conspiracy  is 
sought  under  Sherman  anti-trust  act  action  will  survive  against  estate  of 
decedent  in  case  he  secured  benefit  at  expense  of  plaintiff;  Great  West. 
Min.  etc.  Mfg.  Co.  v.  Harris  Estate,  111  Fed.  44,  holding  suit  against  cor- 
poration director  for  misfeasance  in  permitting  diversion  of  funds  and 
to  recover  funds  diverted  survives  only  for  latter  purpose;  Wynn  v.  Talla- 
poosa County  Bank,  168  Ala.  493,  53  South.  238,  demands  and  liabilities 
for  which  deceased  cashier  could  have  been  charged  on  accounting  between 
liim  and  bank  survive,  but  those  that  are  torts  for  neglect  of  personal 
or  official  duty  to  bank  resulting  in  no  benefit  to  him  do  not  survive; 
Woodford  v.  McDaniels,  73  W.  Va.  741,  52  L.  E.  A.  (N.  S.)  1215,  81  S.  E. 
546,  cause  of  action  for  malicious  prosecution  does  not  survive  unless 
estate  of  wrongdoer  is  benefited;  Smith  v.  Baker,  22  Fed.  Cas.  450,  hold- 
ing a  person's  equitable  liability  as  an  infringer  not  determined  by  his 
death;  Tufts  v.  Matthews,  10  Fed.  oil,  an  action  for  deceit  does  not 
survive,  and  is  therefore  not  assignable;  United  States  v.  De  Goer,  38 
Fed.  82,  penalty  for  fraudulent  undervaluation  of  imported  goods  cannot 
be  enforced  against  an  administrator;  Head  v.  Porter,  70  Fed.  502,  a  bill 
for  infringement  of  a  patent,  praying  for  an  injunction  and  an  account 
of  profits,  survives;  Griswold  v.  Hilton,  87  Fed.  257,  to  the  same  effect; 
Vittum  V.  Oilman,  48  N.  H.  416,  a  cause  of  action  against  a  physician, 
arising  from  want  of  care  or  skill,  does  not  survive;  Tearteau  v.  Bacon, 
65  Vt.  527,  27  Atl.  201,  the  right  of  action  to  recover  money  paid  for 
intoxicating  liquor  unlawfully  sold,  survives. 

Distinguished  in  United  States  v.  Riley,  104  Fed.  275,  holding  action 
by  United  States  to  enforce  forfeiture  of  value  of  imported  goods  being 
penal  abates  on  death  of  defendant. 

Action  against  executors  for  conversion  by  testator.    Note,  1   Am. 
Dec.  562. 


U89  COLLIER  v.  STANBROUGH.  6  How.  14r.22 

Miscellaneous.  Cited  in  Patton  v.  Brady,  184  U.  S.  612,  46  L.  Ed.  716, 
22  Sup.  Ct.  494,  to  point  that  question  of  survivi^  of  actions  depends  on 
common  law  or  law  of  State  in  which  cause  of  action  arose;  McKay  v. 
Coolidge,  218  Mass.  66,  52  L.  R.  A.  (N.  S.)  701,  105  N.  E.  456,  misconduct 
of  clerk  of  court  in  not  entering  judgment  for  plaintiff  is  tort,  and  right 
of  action  accruing  upon  nonentry  not  upon  resulting  damage  is  barred  by 
statute  of  limitations;  Rogers  v.  Bonnett,  2  Okl.  559,  37  Pac.  1080. 

6  How.  14-22,  12  Ii.  Ed.  9^,  OOLLIEB  v.  STANBSOUaH. 

Whether  or  not  foreign  creditor  can  Issue  an  execution  obtained  in  a 
Federal  court  against  the  executor  or  administrator  of  an  insolTent  estate,  to 
theflixclnsion  of  other  creditors,  quaere. 

Approved  in  Erwin  v.  Lowry,  7  How,  181,  12  L.  Ed.  659,  arguendo; 
German  Sav.  &  Loan  Society  v.  Cannon,  65  Fed.  544,  follows  Erwin  v. 
Lowry,  supra,  holding  a  lien  upon  specific  property  entitling  lienholder  to 
a  special  remedy  may  be  applied  in  proceedings  against  executor  or  admin- 
istrator. 

If  Judgment  of  State  court  was  proper  for  reasons  there  given,  or  upon 
other  grounds  manifestly  appearing  from  the  record,  equally  calling  into 
exercise  the  Jurisdiction  of  the  Supreme  Court,  it  will  be  afllimed. 

Approved  in  Erwin  v.  Lowry,  7  How.  180, 12  L.  Ed.  658,  holding  marshal's 
sale  not  void  upon  grounds  decided  below,  or  upon  any  legal  ground. 

What  adjudications  of  State  courts  reviewable  in  Federal  Supreme 
Court.    Note,  62  L.  R.  A.  524. 

Sale  in  Ziouisiana,  by  marshal,  made  without  an  appraisement  of  the  prop- 
erty, as*  required  by  the  State  law  and  rule  of  the  Circuit  Court  is  void. 

Approved  in  Avery  v.  Popper,  179  U.  S.  310,  45  L.  Ed.  205,  21  Sup. 
Ct.  96,  holding  no  Federal  question  is  involved  in  suit  by  mortgagee  of 
cattle  against  purchaser  at  marshal's  sale;  Page  v.  Turk,  43  Okl.  675,  143 
Pac.  1049,  where  mortgagee  having  option  to  sell  lands,  with  or  without 
appraisement,  fails  to  elect  to  have  lands  sold  without  appraisement,  sale 
for  less  than  two-thirds  appraised  value  is  void;  Tolbert  v.  State  Bank 
of  Paden,  30  Okl.  407,  121  Pac.  214,  where  mortgage  debtor  by  contract 
waives  appraisement,  property  cannot  be  sold  on  execution  within  six 
months  from  judgment,  even  if  appraisement  is  made;  Sprott  v.  Reid,  3 
G.  Greene,  497,  56  Am.  Dec.  556,  holding  where  execution  issued  under 
valuation  law,  a  sale  at  a  nominal  price,  without  regard  to  valuation,  is 
void;  Maple  v.  Nelson,  31  Iowa,  325,  sale  of  real  estate  under  execution, 
for  less  than  two-thirds  of  appraisement*  value,  is  invalid;  Capital  Bank 
V.  Huntoon,  35  Kan.  592,  11  Pac.  377,  to  the  same  effect ;  Stockton  v.  Stan- 
brough,  3  La.  Ann.  390,  a  sale  under  execution  of  promissory  notes,  made 
without  appraisement^  is  void. 
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Modified  in  Erwin  v.  Lowiy,  7  How.  182,  12  L.  £d.  669,  a  sAle  cannot 
be  impeaehed  because  formal  steps  were  not  strictly  complied  with,  when^ 
the  debtor  by  his  acts  and  presence  sanctioned  it.    - 

Miscellaneous.  Cited  in  Stanbrough  v.  M'Call,  4  La.  Ann.  323,  review- 
ing the  various  controversies  between  the  parties  to  the  litigation. 

6  How.  23-31,  12  L.  Ed.  328,  BAILJBT  v.  DOZIES. 

Where  hill  has  been  duly  presented  and  dishonored,  and  a  minute,  madi^ 
at  tbe  time  of  the  steps  taken,  the  protest  may  be  drawn  up  afterward. 

Approved  in  Billingsley  v.  State  Bank,  3  Ind.  378,  holding,  where  pro- 
test was  written  and  signed  on  day  that  payment  was  refused,  and  sAted 
several  months  afterward,  but  before  trial,  the  protest  was  completed  in 
time;  Estep  v.  Cecil  &  Co.,  6  X)hio  St.  537,  a  certificate  of  protest  may 
be  corrected;  Union  Nat.  Bank  v.  Williams  Milling  Co.,  117  Mich.  538, 
76  N.  W.  2,  certificate  of  protest  made  six  months  after  actual  protest, 
presumptive  evidence  of  facts  stated. 

In  Mississippi,  a  protest  is  not  essential  to  enable  the  indorsee  of  an 
inland  bill  to  recover  the  amount  of  it,  upon  giving  the  customary  proof  of 
default  and  notice. 

Approved  in  Wanzer  v.  Tupper,  8  How.  235,  12  L.  Ed.  1061,  in  action 
by  holder  of  bill  of  exchange  against  indorsers;  Brown  v.  Wilson,  45  S.  C. 
532,  55  Am.  St  Bep.  784,  23  S.  E.  634,  where  the  maker  and  payee  of  a 
promissory  note  reside  in  the  same  State,  protest  is  unnecessaxy,  in  order 
to  charge  indorsers. 

Protest  of  negotiable  instruments.    Note,  43  Am.  Dec.  219,  2SS. 

Protest  as  evidence.    Note,  96  Am.  Dec.  607. 

Rights  of  person  paying  bill  supra  protest  for  honor.    Note,  4  £.  S.  0. 
664. 

Plea  of  nonassnmpslt  in  bar  of  an  action  operates  as  waiver  of  pleas  to 
the  Jurisdiction. 

Approved  in  Charlotte  V.  Atlantic  Bitulithic  Co.,  228  Fed.  464,  plea  in 
abatement,  that  payments  on  paving  contract  not  due  until  acceptance  by 
city  officials,  is  waived  by  plea  to  merits  denying  liability  in  any  event; 
Dred  Scott  v.  Sandford,  19  How.  519,  15  L.  Ed.  748,  holding  plea  in  abate- 
ment waived  by  pleas  to  the  merits;  Spencer  v.  Lapsley,  20  How.  267,  15 
L.  Ed.  904,  refusal  of  court  below  to  allow  plea  in  abatement  to  be  filed 
in  connection  with  pleas  in  bar,  not  subject  to  review;  De  Sobry  v.  Nichol- 
son, 3  Wall.  423,  18  L.  Ed.  264,  a  motion  to  dismiss  for  want  of  proper 
citizenship^  cannot  be  made  after  pleading  general  issue  and  special 
defenses. 
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Special  conntf  on  promissory  notes  are  not  snAcient  to  give  Jurisdiction 
to  a  United  States  court,  without  an  allegation  tliat  promisees  resided  in  a 
different  State  from  the  promisors. 

Approved  in  Kolze  v.  Hoadley,  200  U.  S.  83,  60  L.  Ed.  381,  26  Sup.  Ct. 
220,  applying  principle  to  foreclosure  of  trust  deed  where  bill  also  prayed 
cancellation  of  release  of  trust  deeds  to  grantor,  as  in  fraud  of  rights  of 
complainant,  who  held  deeds  as  collateral;  Utah-Nevada  Co.  v.  DeLamar, 
J33  Fed.  121,  66  C.  C.  A.  179,  suit  by  assignee  of  oral  contract  to  recover 
money  due  thereon  is  without  jurisdiction  s>i  Federal  court  unless  it  could 
have  been  maintained  by  assignor;  Bradley  v.  Rhines,  8  Wall.  396,  19 
L.  Ed.  469,  holding  assignee  of  chose  in  action  must  show  affirmatively 
that  action  could  have  been  sustained  if  brought  by  original  obligee; 
Corbin  v.  County  of  Black  Hawk,  105  U.  ^.  667,  26  L.  Ed.  1189,  where  bill 
contained  no  averment  that  suit  could  have  been  maintained  by  assignors 
of  contracts,  the  Circuit  Court  had  no  jurisdiction ;  Parkhurst  v.  Kinsman, 
3  Wood.  &  M.  174,  Fed.  Cas.  10,761,  in  considering  application  for  reduc- 
tion of  bail,  the  court  will  not  decide  question  of  jurisdiction. 

Where  special  counts  on  notes  are  not  sufficient,  yet  if  the  money  counts 
aver  enough  to  give  Jurisdiction,  if  the  record  is  silent  and  no  objection  to 
the  Jurisdiction  was  made  during  the  trial,  the  court  will  presume  that  the 
money  counts  were  sustained  by  evidence. 

Approved  in  Coffee  v.  Planters'  Bank,  13  How.  189,  14  L.  Ed.  107,  holding 
in  action  on  checks,  the  striking  out  of  counts  tracing  title  through  indorse- 
ments, leaving  only  money  counts,  freed  judgment  from  all  objection; 
Dowell  V.  Applegate,  152  U.  S.  339,  38  L.  Ed.  468,  14  Sup.  Ct.  616,  where 
a  final  decree  of  a  Federal  court  is  unmodified  or  unreversed,  the  jurisdic- 
tion of  the  court  cannot  be  collaterally  attacked  by  a  party  to  suit  in 
which  it  was  rendered ;  Hopkins  v.  Kent,  17  Md.  120,  upon  proof  of  making 
and  indorsement  of  note,  indorsee  can  recover  against  maker  on  money 
counts. 

Circuit  Court  may  not  strike  out,  at  the  next  term,  a  Judgment  which  it 
has  rendered,  even  on  the  ground  of  supposed  want  of  Jurisdiction. 

Approved  in  United  States  v.  Mayer,  235  U.  S.  67,  59  L.  Ed.  135,  35  Sup. 
Ct.  16,  Federal  court  cannot  set  aside  judgment  convicting  individuals  for 
misuse  of  mails,  after  expiration  of  term,  unless  proceeding  begun  within 
term;  Wetmore  v.  Karrick,  205  U.  S.  155,  51  L.  Ed.  750,  27  Sup.  Ct.  434, 
court  having  rendered  judgment  in  favor  of  defendant  and  dismissed,  cause 
cannot  at  subsequent  term,  without  notice,  set  judgment  aside;  Dalton 
v.  Hazelet,  182  Fed.  569,  105  C.  C.  A.  99,  motion  to  vacate  judgment  does 
not  extend  time  for  filing  bill  of  exceptions;  In  re  Ives,  111  Fed.  496, 
holding  bankruptcy  court  is  without  jurisdiction  to  entertain  petition  to 
set  aside  adjudication,  whicli  was  not  filed  till  after  several  terms  had 
intervened  since  adjudication;  National  Metal  Co.  v.  Greene  Consol.  Cop- 
per Cb.|  9  Ariz.  195,  80  Pac.  398,  in  action  against  corporation,  motion 


6  How.  31-40  NOTES  ON  U.  S.  REPORTS.  1192 

to  set  aside  judgment  after  term  for  want  of  jurisdiction  over  person  of 
defendant  denied ;  Hull  v.  Burr,  ^  Fla.  88,  59  South.  789,  collateral  attack 
cannot  be  made  in  State  court  upon  judgments,  orders  and^proceedings  of 
Federal  court  in  bankruptcy ;  King  v.  Mason,  60  W.  Va.  612,  56  S.  E.  379, 
decree  of  Circuit  Court  afBrmed  by  Supreme  Court  giving  plaintiff  right 
to  redeem  lands  may  be  enforced  by  mandamus  to  judge  of  Circuit  Court; 
Schell  V.  Dodge,  107  U.  S.  630,  27  L.  Ed.  601,  2  Sup.  Ct.  832,  holding, 
where  case  has  been  disposed  of  by  disHissal  of  writ  of  error,  the  Supreme 
Court  has  no  power  at  a  subsequent  term  to  alter  its  judgment;  Phillips 
V.  Negley,  117  U.  S.  674,  29  L.  Ed.  1015,  6  Sup.  Ct.  905,  final  judgments^ 
at  law  cannot  be  reversed  or  annulled  for  error  of  fact  or  law,  by  court 
rendering  them,  after  close  of  term;  In  re  Washington  etc.  R.  R.  Co.,  140 
U.  S.  97,  35  L.  Ed.  342,  11  Sup.  Ct.  674,  where  judgment  for  damages  and 
costs  was  affirmed,  judgment  on  mandate  should  not  have  allowed  interest ; 
Gaines  v.  Rugg,  148  U.  S.  242,  3?  L.  Ed.  437,  13  Sup.  Ct.  616,  where  the 
Supreme  Court  reversed  decree  of  Circuit  Court  only  in  the  matter  of 
accounting,  that  court  could  not  disturb  its  own  findings  and  decree  in 
regard  to  title  and  possession;  Bank  v.  Labitut,  1  Woods,  13,  Fed.  Cas. 
842,  a  final  judgment  cannot  be  reviewed  at  a  subsequent  term  on  motion; 
The  Lizzie  Weston,  Blatchf.  Pr.  265,  Fed.  Cas.  8425,  a  District  Court,  as 
a  prize  court,  cannot  open  a  decree  after  expiration  of  term  or  session  in 
which  it  was  rendered;  The  Mayor  Barbour,  Blatchf.  Pr.  315,  Fed.  Cas. 
8984,  to  the  same  effect;  Crabtree  v.  Neff,  1  Bond,  555,  Fed.  Cas.  3315, 
refusing  to  retax  costs  erroneously  allowed  plaintiff;  United  States  v.  The 
Brig  Glamorgan,  2  Cart.  239,  Fed.  Cas.  15,214,  where  District  Court  sittings 
in  admiralty  has  adjourned  without  day,  it  cannot  afterward  open  or  set 
aside  decree  rendered;  Eagle  Mfg.  Co.  v.  Draper,  14  Blatchf.  336,  Fed. 
Cas.  4234,  denying  motion  to  vacate  judgments  rendered  at  a  former  term ; 
Fischer  v.  Hayes,  19  Blatchf.  18,  19,  6  Fed.  69,  an  order  providing  punish- 
ment for  contempt  cannot  be  varied  at  the  seconds  term  after  it  was  made; 
United  States  v.  Millinger,  19  Blatchf.  204,  7  Fed.  189,  motion  to  open 
judgment  entered  nine  years  previous,  upon  the  ground  of  the  existence 
of  facts  not  put  in  evidence  denied;  United  States  v.  Malone,  20  Blatchf. 
139,  9  Fed.  899,  the  term  at  which  judgment  was  entered  having  expired, 
the  court  had  no  power  to  vacate  it;  Grames  v.  Hawley,  4  McCrary,  64, 
50  Fed.  320,  an  order  finally  dismissing  or  discontinuing  a  case  in  pursu- 
ance of  a  compromise,  cannot  be  set  aside  upon  motion  made  two  years 
afterward;  Newman  v.  Newman,  4  McCrary,  295,  14  Fed.  635,  denying 
motion  to  vacate  judgment  after  close  of  term,  holding  stipulation  inop- 
erative after  lapse  of  specified  time;  Allen  v.  Wilson,  21  Fed.  883,  sus- 
taining demurrer  to  petition  to  open  and  modify  a  final  decree;  Morgan's 
Louisiana  &  T.  R.  &  S.  S.  Co.  v.  Texas  Cent.  Ry.  Co.,  32  Fed.  530,  court 
declaring  plaintiff's  claim  a  lien,  subordinate  to  mortgage  of  which  it 
decreed  foreclosure,  could  not,  after  term,  modify  decree  by  ordering  prop- 
erty in  receiver's  hands  turned  over  to  defendants  pending  appeal ;  Easton 
v.  Houston  &  T.  C.  Ry.  Co.,  44  Fed.^  10,  rehearing  on  intervention  could  not 
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be  granted  at  third  term  after  final  decree  in  main  canse  was  rendered; 
Klever  v.^Seawell,  65  Fed.  378,  22  U.  S.  App.  468,  default  judgment  will 
n6t  be  set  aside  at  a  subsequent  term,  although  cause  of  action  was  united 
with  others  not  yet  finally  adjudicated;  Ex  parte  Cresswell,  60  Ala.  379, 
chancellor  cannot  vacate,  of  his  own  motion,  final  decree  rendered  at 
former  term,  although  matters  of  account  are  still  pending  under  refer- 
ence; Woffenden  v.  Woflfenden,  1  Ariz.  Ter.  335,  a  perpetual  injunction 
cannot  be  dissolved  at  a  subsequent  term  of  court;  Roberts  v.  Haggart,  4 
Dak.  211,  29  N.  W.  656,  Supreme  Court  cannot  entertain  motion  for  rehear- 
ing made  at  a  subsequent  term ;  Prescott  v.  Bennett,  50  Ga.  274,  judgment 
rendered  at  a  prior  term  could  not  be  vacated  because  founded  on  a  note 
given  for  slaves;  Lilly  v.  Shaw,  59  111.  76,  incompetent  for  court,  upon 
motion  at  subsequent  term,  to  make  allowance  for  counsel  fees;  Loney  v. 
Btiiley,  43  Md.  16,  default  judgment  will  not  be  stricken  out  after  term 
of  entry,  unless  obtained  by  fraud,  surprise  or  mistake;  Mason  v.  Pearson, 
^18  Mass.  63,  sustaining  exceptions  to  motion  to  vacate  judgment  entered 
at  a  former  term;  Grant  v.  Schmidt,  22  Minn.  4,  judgment  entered  during 
vacation,  for  want  of  answer,  cannot  be  vacated;  State  v.  Tate,  109  Mo. 
271,  32  Am.  St.  Rep.  667,  18  S.  W.  1089,  judgment  cannot  be  vacated  on 
motion  at  a  later  term,  because  petition  did  not  state  sufficient  facts; 
Fredericks  v.  Davis,  6  Mont.  463,  13  Pac.  127,  order  at  subsequent  term, 
by  a  different  judge,  modifying  an  order  of  distribution,  is  a  mere  nullity; 
Pope  V.  Hooper,  6  Neb.  185,  where  ground  of  complaint  was  not  the  result 
of  fraud  on  the  part  of  plaintiff,  but  of  defendant's  negligence,  decree  was 
improperly  vacated;  Milan  Co.  v.  Robertson,  47  Tex.  232,  fact  that  two  of 
appellees  were  dead  when- judgment  was  rendered  is  not  ground  for  annul- 
ling the  same  after  delay  of  seven  years;  Edwards  v.  City  of  Janesville," 
14  Wis.  27,  motion  to  set  aside  judgment  cannot  be  made  to  perform  office 
of  writ  of  error;  Aetna  Life  Ins.  Co.  v.  McCormick,  20  Wis.  268,  it  was 
error  jto  set  aside  judgment  on  ground  that  notice  of  motion  for  judgment 
was  short;  Bosbyshell  t.  Emanuel,  12  Smedes  &  M.  67,  whether  State 
Circuit  Court  can,  on  motion,  set  aside  judgment  rendered  at  former  term, 
on  ground  that  such  judgment  is  void,  quaere. 

Distinguished  in  Virginia  etc.  Iron  Co.  v.  Harris,  151  Fed.  435,  80 
C.  C.  A.  658,  power  conferred  by  State  statute  to  set  aside  judgment  after 
term  withiu  one  year  for  mistake,  inadvertence,  surprise  or  excusable 
neglect  may  be  exercised  by  Federal  court  sitting  in  that  State  in  action  of 
ejectment;  French  v.  Hay,  22  Wall.  245,  22  L.  Ed.  856,  where  leave  was 
given  to  file  amended  bill,  in  nowise  affecting  previous  litigation  and  dectee 
under  original  bill;  Heckling  v.  Allen,  4  McCrary,  305,  15  Fed.  197,  where 
foreign  judgment  upon  which  judgment  was  founded,  has  been  subsequently 
reversed,  the  judgment  will  be  vacated;  Moore  v.  Town  Council,  32  Fed. 
501,  judgment  can  be  impeached  collaterally  if  court  rendering  it  was 
wholly  without  jurisdiction;  Thomas  v.  American  Freehold  L.  &  M.  Co., 
47  Fed.  556,  12  L.  B.  A.  687,  a  proceeding  to  obtain  judgment,  upon  note 
secured  by  conveyance,  declaring  the  same  a  prior  lien  in  accordance  with 
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law  of  Geoj^a,  not  cog&izable  in  Federal  court,  and  may  be  set  aside  at 
subsequent  term;  Cook  v.  Moore,  100  N.  C.  295,  6  Am.  St  Bep.  588»  6 
S.  E.  795,  where  order  of  affirmance  was  inadvertently  made  at  foot  of 
opinion,  the  court  will,  at  a  subsequent  term,  strike  out  that  order  and 
enter  one  of  reversal. 

After  the  close  of  term  at  whicb  final  Judgment  was  rendered,  there  can  be 
no  alteration  or  amendment  of  judgment,  except  for  correction  of  mer» 
clerical  errors. 

Approved  in  Bernard  v.  Abel,  156  Fed.  653,  84  C.  C.  A.  361,  amending, 
after  term,  judgment  that  petition  in  bankruptcy  be  dismissed,  without 
further  right  to  prosecute  claims,  by  limiting  it  to  proceedings  under 
national  bankruptcy  law;  Miller  v.  Steele,  153  Fed.  722,  82  C.  C.  A.  572, 
in  action  on  contract,  verdict  finding  issues  for  plaintiff  and  awarding 
twenty-one  thousand  dollars  and  interest  may  be  amended  during  term  by 
adding  interest  from  date  of  breach  of  contract;  Ex  parte  Peeke,  144  Fed. 
1020,  where  petitioner  was  found  guilty  on  five  counts  of  indictment  under 
Rev.  Stats.,  §  5440,  each  charging  separate  conspiracy,  and  was  given  single 
sentence  of  five  years,  such  sentence  is  void  as  to 'excess  over  two  years; 
King  V.  Davis,  137  Fed.  227,  Federal  law  court  cannot  vacate  judgment  of 
former  term  founded  on  false  but  apparently  valid  return  of  service  of 
process;  United  States  v.  Four  Lorgnette  Holders,  132  Fed.  565,  judgment 
of  forfeiture  against  imported  merchandise  for  attempt  to  defraud  eus^ 
toms  laws  cannot  be  vacated  on  petition  filed  after  term,  to  permit  importer 
to  defend  on  account  of  irregularities  in  procedure;  Post  v.  Wise  Tp.,  101 
Fed.  206,  holding  only  way  to  correct  verdict  for  error  at  law  where  no 
exception  was  taken  at  time  of  return  is  by  motion  to  set  aside  or  for  new 
trial,  which  must  be  made  within  two  days  after  rendition;  Reynolds  v. 
Manhattan  Trust  Co.,  109  Fed.  99,  holding  Circuit  Court  of  Appeals  has 
no  power  to  entertain  motion  to  revoke  mandate  and  to  issue  new  one 
when  motion  is  made  after  term  at  which  cause  was  determined;  Parsons 
V.  Stevens,  107.  Me.  69,  78  Atl.  349,  after  signing,  entering  and  filing  final 
decree  in  equity,  proper  remedy  for  error  other  than  clerical  is  by  appeal 
or  petition  for  review ;  Bates  v.  State,  63  Ohio  St.  13,  57  N.  E.  968,  holding 
State  cannot  in  felony  prosecution  move  to  correct  record  of  previous  term 
as  to  disposition  of  motion  in  arrest  of  judgment;  dissenting  opinion  in 
State  V.  Marsh,  134  N.  C.  201,  67  L.  R.  A.  179,  47  S.  E.  12,  majority  holding 
where,  on  appeal  from  conviction  for  rax)e,  it  was  reversed  because  indict- 
ment in  record  did  not  allege  crime  was  committed  against  will,  but  it 
appeared  such  allegation  was  omitted  by  misprision  of  clerk.  Supreme 
Court,  could  after  term  grant  certiorari  to  correct  record;  Lincoln  Nat. 
Bank  v.  Perry,  66  Fed.  888,  32  U.  S.  App.  15,  holding  it  probably  within 
power  of  trial  court  to  correct  clerk's  mistakes  concerning  parties  to  apx>eal, 
if  erroneous  correction  should  be  made  by  writ  of  error;  Territory  v. 
Clayton,  8  Mont.  16, 19  Pac.  300,  where  plea  of  "not  guilty"  did  not  appear 
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upon  minutes,  it  was  proper  for  the  court,  at  the  following  term,  to  order 
records  amended. 

Modified  in  MeCIellan-  t.  Binkley,  78  Ind.  504,  holding,  where  proceed- 
ings remain  in  fieri  until  end  of  term,  at  which  motion  for  new  trial  is 
raled  uix>n,  court  may  alter,  amend  or  set  aside  former  ruling. 

Amendment  of  record  after  appeal.    Note,  14  Am.  Dec.  518. 

Cause  not  heing  regularly  on  docket  at  new  term,  when  court  undertook  to 
set  Judgment  aslde»  power  of  court  over  original  action,  or  its  merits,  under 
proceedings  then  existing,  had  become  exhausted. 

Approved  in  dissenting  opinion  in  Perteet  v.  People,  70  111.  184,  majority 
holding  writ  of  error  in  capital  case  does  not  take  away  jurisdiction  of 
inferior  court,  and  filing  of  remittitur  before  proceeding,  unnecessary. 

View  that  Judgments  are  not  nullities  because  jurisdiction  wad  not 
alleged,  supported  by  English  doctrine  tbat  Judgment  of  a  superior  court  ii| 
not  Toid,  but  only  voidable  by  plea  on  error. 

Cited  in  Borden  v.  State,  11  Ark.  541,  54  Am.  Dec.  232,  holding  order  of 
payment  of  claim  made  by  probate  court  against  an  executor,  although 
made  without  notice  to  executor,  admissible  in  a  collateral  proceeding. 

Circuit  Courts  of  the  United  States  are  courts'  of  limited,  but  not  of 
inferior,  Jurisdiction. 

A]^roved  in  Cobe  v.  Ricketts,  111  Mo,  App.  113,  85  S.  W.  133,  where 
after  suit  to  dissolve  loan  association  had  been  brought  in  Federal  court, 
State  court  attempted  to  transfer  similar  suit  to  Federal  court,  which 
entered  decree  for  sale  of  assets,  such  decree  is  not  collaterally  attack- 
able though  it  was  held  that  order  of  transference  was  void;  Wright  v. 
Marsh,  2  Q.  Greene,  103,  holding  Iowa  Territorial  Distiict  Courts  were  not 
of  inferior  jurisdiction. 

6  How  41-44,  12  L.  Bd.  335,  KB8BCITH  v.  SHELDON.' 

Wkere  it  is  evident,  from  the  record,  that  the  whole  case  has  been  sent 
up^  case  must  be  dismissed  for  want  of  Jurisdiction. 

Approved  in  Webster  v.  Cooper,  10  How.  55,  13  L.  Ed.  326,  remanding 
cose  certified  in  its  entirety,  without  any  actual  division  of  opinion  in  Cir- 
cuit Court;  Dennistoun  v.  Stewart,  18  How.  569,  15  L.  Ed.  490,  remanding 
cause  to  Circuit  Court  to  be  proceeded  in  according  to  law;  Daniels  v. 
Chicago  etc.  R.  K.  Co.,  3  WalJ.  256,  18  L.  Ed.  225,  remanding  cause,  where 
'  question  certified  was  whether,  in  point  of  law,  upon  the  facts  as  stated  and 
proved,  the  action  could  be  maintained;  Weeth  v.  New  England  Mortgage 
Co.,  106  U.  S.  606,  27  L.  Ed.  100,  1  Sup.  Ct.  92,  dismissing  appeal  where 
certificate  presented  the  whole  case  for  adjudication,  involving  a  finding 
of  facts;  California  Artificial  Stone  Paving  Co.  v.  Molitor,  113  U.  S.  616, 
28  L.  Ed.  1108,  5  Sup.  Ct.  621,  holding  certificate  of  division  cannot  be 
resorted  to  for  the  purpose  of  presenting  questions  of  fact,  or  mixed  qucs- 
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tions  of  fact  and  law,  or  difference  of  opinion  on  general  case;  State  Bank 
V.  St.  Lonis  Rail  Fastening  Co.,  122  U.  S.  23,  30  L.  Ed.  1122,  7  Sup.  Ct. 
1055,  where  question  certified  is  whether,  upon  all  the  facts  found  by  the 
court,  the  plaintiff  has  the  legal  right  to  recover,  writ  of  en*or  must  be 
dismissed;  Jewell  v.  Knight,  123  U.  S.  433,  SI  L.  Ed.  193,  8  Sup.  Ct.  194, 
^  dismissing  appeal,  where  certificate  of  division  embodied  a  statement  of 
particular  facts,  in  the  nature  of  matters  of  evidence;  Columbus  Watch 
Co.  V.  Robbins,  148  U.  S.  269,  87  L.  Ed.  446,  13  Sup.  Ct.  595,  certificate 
not  specifically  setting  forth  the  question  or  questions  to  be  answered,  nor 
stating  that  instruction  is  desired  for  the  proper  decision  of  such  questioa 
or  questions,  is  defective;  Kelley-Goodfellow  Shoe  Co.  v.  Liberty  Ins.  Co., 
87  Tex.  114,  26  S.  W.  l063,  dismissing  certificate,  where  entire  case  was 
certified ;  dissenting  opinion  in  The  Steamer  Oregon  v.  Rocca,  18  How.  576, 
15  L.,£d.  517,  majority  holding  where  decree  in  admiralty  was  rendered 
pro  forma  in  the  Circuit  Court,  the  presiding  judge  having  been  of  counsel 
below,  the  Supreme  Court  has  jurisdiction  to  try  and  determine  case. 

Distinguished  in  United  States  v.  Chicago,  7  How.  192,  12  L.  Ed.  668, 
where  questions  are  several  in  number',  and  so  material  as  to  decide  the 
whole  case,  if  they  arose  at  one  time,  at  one  stage  of  cause,  and  involved 
but  one  point,  the  Supreme  Court  will  entertain  them;  Ba^  v.  City  of 
Detroit,  5  Mich.  69,  denying  motion  to  dismiss,  the  questions  reserved  being 
within  the  rule. 

Definiteness  of  question  to  be  certified.    Note,  31  L.  B.  A.  393.      ^ 

6  How.  44-62,  12  L.  Ed.  337,  8TA0T  ▼.  THBA8HEB. 

Laws  and  courts  of  a  State  can  only  affect  persons  and  things  wlthliL 
tbeir  Jurisdiction,  and  a  judgment  obtained  in  another  State  against  a  differ- 
ent administrator  of  the  same  intestate  is  res  inter  alios  acta,  and  not  even 
prima  facie  evidence  of  debt. 

Approved  in  Ingersoll  v.  Coram,  211  U.  S.  362,  363,  63  L.  Ed.  *227,  29 
Sup.  Ct.  92,  judgment  against  ancillary  administrator  in  one  jurisdiction 
docs  not  bar  action  by  ancillary  administrator  in  another  jurisdiction; 
Brown  v.  Fletcher's  Estate,  210  U.  S.  90,  52  L.  Ed.  971,  28  Sup.  Ct.  702, 
administrators  in  different  States  are  not  in  such  priority  that  decree  in 
one  State  is  conclusive  evidence  of  debt  in  proceeding  in  another  State; 
.  Klug  V.  Martinsburg  Power  Cb.,  229  Fed.  861,  administrator  appointed  in 
Pennsylvania  cannot  sue  resident  of  West  Virginia  in  Federal  court  in 
absence  of  statute  authorizing  foreign  adminvstrators  to  sue;  Thorbum  ▼. 
Gates,  225  Fed.  615,  616,  under  New  York  statute  providing  that  foreign 
executor  inay  be  sued  as  any  other  nonresident,  service  of  summons  on 
Texas  executrix  sojourning  in  New  York  was  not  authorized  by  code,  nor 
is  such  service  made  valid  by  fact  that  action  is  under  Sherman  anti-trust 
act ;  Wilson  v.  Hartford  Fire  Ins.  Co.,  164  Fed.  822,  19  L.  B.  A.  (N.  S.) 
553,  90  C.  C.  A.  593,  claim  of  insurance  company  barred  against  estate 
in  hands  of  domiciliary  executors  in  one  State  is  not  barred  against  estate 
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in  hands  of  administrators  in  another  State;  Courtney  v.  Pradt,  160  Fed. 
567,  87  C.  C.  A.  463,  in  absence  of  statute,  executor  or  administrator  can- 
not be  sued  on  indebtedness  of  testator  or  intestate  in  courts  of  State 
other  than  that  in  which  appointed;  IngersoU  v.  Coram,  127  Fed.  433, 
applying  rule  that  ancillary  administrator  in  one  jurisdiction  is  not  in 
privity  with  ancillary  administrator  of  same  estate  in  another  jurisdiction, 
so  that  judgment  for  or  against  one  can  be  pleaded  as  an  adjudication  to 
bar  action  by  or  against  other  although  causes  of  action  are  identical; 
Johnston  v.  McKinnon,  129  Ahi.  226,  29  South.  697,  holding  foreign  judg- 
ment against  personal  representative  furnishes  no  cause  of  action  for  suit 
in  this  State  against  the  same  person  as  personal  representative  under 
appointment  in  this  State;  Richards  v.  Blaisdell,  12  Cal.  App.  105,  106 
Pac.  734,  plaintiff  cannot  recover  from  ancillary  administrator  of  estate 
in  California  on  judgment  for  debt  against  domiciliary  executor  in  Minne- 
sota; Overby  v.  Gordon,  13  App.  D.  C.  416,  where  residence  of  deceased  at 
time  of  death  is  jurisdictional  fact,  adjudication  of  Georgia  court  on  that 
point  is  not  binding  upon  Supreme  Court  of  District  of  Columbia;  Brown 
v.  Fletcher's  Estate,  146  Mich.  423,  16  L.  R.  A.  (N.  S.)  632,  109  N.  W.  694, 
decree  in  suit  in  equity  in  Massachusetts  abated  by  death  of  defendant, 
but  revived  against  administrator,  does  not  bind  domiciliary-,  executor  in 
Michigan;  First  Nat.  Bank  v.  Dowdy,  175  Mo.  App.  482,  161  S.  W.  860, 
creditor  of  intestate  recovering  judgment  against  ancillary  administrator 
of  estate  in  Arkansas  cannot  bring  action  on  judgment  against  domiciliary 
administrator  in  Missouri;  Dow  v.  Lillie,  26  N.  D.  530,  L.  R.  A.  1915D, 
754,  144  N.  W.  1088,  petition,  filed  in  ancillary  administration  by  domi- 
ciliary administrator  asking  sale  of  real  estate  in  North  Dakota  to  pay 
debts  of  decedent  proved  in  Iowa,  was  granted,  though  debts  not  proved  in 
North  Dakota;  Hare  v.  O'Brien,  233  Pa.  336,  Ann.  Oas.  1913B,  624,  39 
L.  R.  A.  (N.  S.)  430,  82  Atl.  477,  domiciliary  administrator  in  Ohio  may 
sue  in  his  own  name  in  Pennsylvania  on  money  judgment  recovered  by 
him  in  his  representative  capacity  in  State  of  domicile;  McLean  v.  Meek, 
18  How.  18,  15  L.  Ed.  278,  holding  record  of  judgment  against  adminis- 
trator in  one  State  not  evidence  of  debt  against  different  administrator  in 
another  State;  Johnson  v.  Powers,  139  U.  S.  159,164,  36  L,  Ed.  114,  116, 11 
Sap.  Ct.  526,  528,  allowance  by  court  commissioners  in  Michigan  of  admin- 
istrator's personal  claim,  no  evidence  of  debt  in  suit  brought  in  New  York 
in  United  States  Circuit  Court ;  Melius  v.  Thompson,  1  Cliff.  130,  132,  Fed. 
Cad.  9405,  holding  an  executor  deriving  his  authority  solely  from  one 
State  cannot  be  sued  in  his  official  capacity  in  another;  Turner  v.  Risor, 
54  Ark.  36,  15  S.  W.  13,  a  judgment  against  an  ancillary  administrator  in 
another  State  is  not  binding  upon  the  original  administrator;  McGarvey  v. 
Damall,  134  111.  370,  10  L.  R.  A.  862,  25  N.  E.  1005.  transcript  of  judg- 
ment obtained  against  an  administrator  in  Iowa,  is  inadmissible  in  an  action 
in  Illinois;  Slauter  v.  Chenoweth,  7  Ind.  212,  an  action  will  not  lie  against 
an  administrator  in  one  State  on  a  decree  obtained  against  a  different 
administrator  in  another  State;  Creswell  v.  Slack^  68  Iowa,  114,  26  N.  W. 
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43,  record  of  the  allowance  of  a  claim  against  an  administrator  in  another 
State,  inadmissible  in  action  against  auxiliary  administrator;  Low  ▼. 
Bartlett,  8  Allen,  265,  judgment  against  ancillary  administrator  in  one 
State,  cannot  be  proved  in  another;  Braithwaite  v.  Harvey,  14  Mont.  220, 
222,  43  Am.  St.  Bep.  631,  632,  27  L.  B.  A.  115,  118,  36*^  Pac.  41,  where 
administrator  defended  suit  in  another  State,  in  the  name  of  administrator 
appointed  in  that  State,  he  is  not  estopped  from  disputing  claim  when 
sued  in  his  own  State;  Taylor  v.  Brown,  35  N.  H.  498,  rejection  of  claim 
by  commissioners  in  one  State  is  no  bar  to  claim  when  presented  in  another 
State;  Cherry  v.  Speight,  28  Tex.  516,  a  judgment  rendered  against  tes- 
tator's representative  in  another  State  does  not  constitute  a  valid  claim 
against  an  executor;  Carrigan  v.  Semple,  72  Tex.  308,  12  S.  W.  179,  a 
judgment  against  an  administrator  in  one  State  confers  no  right  of  action 
against  an  administrator  in  another  State  unless  there  are  assets  in  the 
hands  of  the  latter  which  were  previously  in  the  hands  of  the  former 
administrator;  Price  v.  Mace,  47  Wis.  27,  1  N.  W.  337,  judgment  against 
administrator  in  another  State  cannot  be  admitted,  even  as  prima  facie 
evidence,  in  suit  against  administrator;  Haynes  v.  Colvin,  19  Ohio,  396, 
holding,  upon  other  grounds,  a  bill  in  chancery  by  a  judgment  creditor 
against  an  administrator  in  another  State  cannot  be  sustained  against 
heirs,  upon  judgment  alone;  Olney  v.  Angell,  5  B.  I.  204,  73  Am.  Dec.  65, 
a  will  proved  only  in  another  State,  if  its  execution  and  validity  is  denied 
by  answer,  is  not  admissible  in  suit  by  legatees  against  administrator. 

Distinguished  in  Turley  v.  Dreyfus,  33  La.  Ann.  887,  a  judgment  ren- 
dered in  Tennessee  against  one  who  was  executor  of  debtor,  in  that  State, 
and  in  Louisiana,  can  be  made  a  cause  of  action  in  the  latter  State; 
Creighton  v.  Murphy,  8  Neb.  356,  where  executor  in  one  State  was,  on  his 
own  application,  appointed  administrator  in  another,  a  judgment  against 
him  as  administrator  was  conclusive,  and  a  charge  upon  the  estate. 

Bowers  of  administrator  de  bonis  non.    Note,  24  Am.  Dec.  389. 

Conclusiveness  of  allowance  of  claim  by  foreign  administrator.    Note, 
90  Am.  Dec.  177^ 

Foreign  judgments  against  an  executor  or  administrator.    Note,   27 
L.  B.  A.  102,  106,  107,  108,  111. 

Sale  of  realty  in  State  other  than  decedent's  domicile  to  pay  debts. 
Note,  L.  B.  A.  1915D,  761. 

An  administrator  cannot  do  any  act  to  affect  assets  in  another  jurisdic- 
tion, as  his  authority  cannot  be  more  eztpnsive  than  that  of  the  government 
from  which  he  received  it. 

Approved  in  Dodge  v.  Town  of  North  Hudson,  177  Fed.  992,  right  of 
action  for  wrongful  death  of  nonresident  in  New  York  constitutes  sufficient 
assets  to  entitle  domiciliary  administrator  to  ancillaiy  letters  of  admin- 
istration to  prosecute  action;  Burton  v.  Williams,  63  Neb.  435,  88  N.  W. 
766,  holding  statute  authorizing  foreign  administrators  to  sue  in  c^Forts 
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of  this  State  does  not  make  them  subject  to  suit  here;  Price  v.  Ward,  25 
Nev.  213,  58  Pac.  851,  holding  administrator  appointed  in  this  State  cannot 
sae  to  redeem  mortgage  on  land  in  another  State  by  setting  off  against 
mortgage  debt  waste  committed  thereon  by  mortgagee  in  possession  after 
intestate's  death;  Johnson  v.  Powers,  139  U.  S.  158,  160,  161,  35  L.  Ed. 
113,  114,  11  Sup.  Ct.  526,  527,  holding  administrator  appointed  in  one 
State  cannot,  as  such,  maintain  a  suit  in  another  State;  Braithv^aite  v. 
Harvey,  14  Mont.  221,  43  Am.  St.  Rep.  631,  27  L.  R.  A.  116,  36  Pac.  41, 
where  administrator  defended  suit  in  another  State  in  the  name  of  admin- 
istrator appointed  in  that  State,  he  is  not  estopped  from  disputing  claim 
when  sued  in  his  own  State. 

Distinguished  in  Lawrence  v.  Nelson,  143  U.  S.  222,  36  L.  Ed.  134,  12 
Sup.  Ct.  442,  where  administrator  appeared  in  Federal  court  sitting  in 
another  State,  the  laws  of  which  authorize  a  foreign  administrator  to  sue> 
his  bill  of  review  being  dismissed  for  want  of  equity,  he  is  bound  by 
original  judgment. 

Term  "privity"  denotes  mutual  succession  or  relationship  to  the  same 
rights  of  property. 

Approved  in  Hari)er  v.  Building  Assn.,  55  W.  Va.  153,  46  S.  E.  819, 
purchase  of  realty  charged  with  usurious  debt  cannot  defend  against 
usury  unless  debtor  unites  with  him  in  defense;  Wier  v.  Allen,  51  N.  H. 
188,  in  an  action  for  slander;  Mygatt  v.  Coe,  124  N.  Y.  219,  11  L.  R.  A. 
649,  26  N.  £.  613,  in  an  action  for  alleged  breach  of  covenant. 

Party  claiming  throngli  anotber  is  estopped  by  that  which  estopped  that 
other  respecting  tbe  same  subject  matter. 

Approved  in  Rayl  v.  Kirby,  180  Ind.  566,  103  N.  E.  442,  under  statute 
establishing  drains,  notice  of  assessment  to  life  tenant  binds  remainder- 
men; Forist  V.  Bellows,  59  N.  H.  231,  a  creditor  of  A  seeking  to  charge  B 
as  trustee  of  A  by  means  of  an  alleged  agreement  between  A  and  B,  is 
estopped  by  a  judgment  recovered  by  B  establishing  the  nonexistence  of 
such  agreement. 

Administrators  of  the  same  intestate,  under  grant  of  administration  in 
different  States,  have  no  privity  with  each  other  in  law  or  in  estate. 

Approved  in  Anderson  v.  Louisville  etc.  R.  Co.,  210  Fed.  693, 127  C.  C.  A. 
277,  Federal  statute  does  not  vest  right  of  action  for  wrongful  death  solely 
in  domiciliaiy  administrator,  and  action  may  be  maintained  by  ancillary 
administrator  appointed  in  State  where  death  occurred;  Watkins  v.  Eaton, 
173  Fed.  149,  Federal  court  has  no  jurisdiction  to  order  funds  in  pos- 
session of  probate  court  in  New  York  to  be  transmitted  to  domiciliary  ad- 
ministrator in  Michigan ;  Coram  v.  Ingersoll,  148  Fed.  174,  175,  where  ancil- 
lary administrator  brings  suit  on  chose  in  action  properly  deemed  assets  of 
estate  in  his  jurisdiction,  judgment  against  him  is  conclusve  against  action 
by  administrator  of  estate  in  another  State ;  Newcomb  v.  Newcomb,  108  Ky. 
598^  67  S.  W.  6^  holding  Eng^sh  probate  of  will  of  British  subject  domiciled 
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at  death  in  the  United  States  is  conclusive  as  to  personalty  situated  in 
Englaiid;  CoUamore  v.  Wilder,  19  Kan.  78,  holding  agreement  of  administra* 
tor  with  creditors  that  the  determination  of  a  suit  in  another  State  should 
settle  the  matter  of  their  claims,  is  not  binding  upon  estate ;  Taylor  v.  Bar- 
ron, 35  N.  H.  501,  rejection  of  claim  by  commissioners  in  one  State  is  no  bar 
to  claim  when  presented  in  another  State ;  Leonard  v.  Putnam,  51 N.  H.  250, 
253,  12  Am.  Rep.  107,  111,  a  guardian  appointed  by  court  of  another  State 
cannot  maintain  an  action  of  assumpsit  against  an  administrator;  Clark's 
Appeal,  70  Conn.  209,  39  Atl.  159,  arguendo ;  Hill  v.  Tucker,  13  How.  467, 
14  L.  Ed.  226,  holding  executors  are  in  privity,  and  judgment  obtained 
against  executor  in  one  State  admissible  to  preclude  other  executors  from 
pleading  statute  of  limitations  on  original  cause  of  action. 

• 

Executor  or  administrator,  suing  or  sued  as  sncli,  is  bound  by  a  verdict 
against  his  testator  or  intestate,  to  whom  he  is  privy  in  law. 

Cited  in  Haydenfelt  v.  Towns,  27  Ala.  430,  holding  allowance  of  claim  by 
commissioners  evidence,  of  decedent's  indebtedness,  against  a  fraudulent 
grantee. 

Administrator  de  bonis  non  has  an  official  privity  with  his  predecessor  in 
the  same  trust,  and  is  therefore  liable  to  the  same  duties. 

Cited  in  Fuller  v.  Mowry,  18  R.  I.  428,  28  Atl.  608,  in  suit  against  an  ad- 
ministrator, letters  written  by  his  predecessor  in  office  may  be  received  as 
admissions  binding  on  defendant;  Taylor  v.  Barron, ,35  N.  H.  494,  holding 
rejection  of  claim  by  commissioners  in  one  State  is  no  bar  to  claim  where 
presented  in  another  State. 

Distinguished  in  Hummel  v.  First  Nat.  Bank,  2  Colo.  App.  581,  32  Pac. 
76,  holding  judgment  of  dismissal  entered  in  action  against  an  executor  who 
had  not  qualified,  no  bar  to  subsequent  action  against  his  successor. 

Each  administrator  iJs  severally  liable  to  pay  the  debts  of  the  deceased 
out  of  the  assets  committed  to  him. 

Approved  in  Los  Angeles  County  v.  Winans,  13  Cal.  App.  251,  109  Pac. 
648,  on  theory  of  virtual  representation,  equity  decree  foreclosing  liens  on 
property  for  street  improvements  binds  all  persons  interested  in  property, 
even  those  unborn ;  Borer  v.  Chapman,  119  U.  S.  600,  30  L.  Ed.  537,  7  Sup. 
Ct.  348,  holding  a  creditor  could  follow  into  hands  of  executor  in  Minnesota 
assets  distributed  by  probate  court  in  California. 

Miscellaneous.    Cited  in  ConoUy  v.  Wells,  33  Fed.  211. 

6  How.  62-69,   12  L.  Ed.  344,  VAN  NESS  ▼.  VAN  NESa 

Act  of  February  27,  1801,  authorizes  writ  of  error  to  the  Cfircnit  Court 
only  in  case  of  final  judgment,  order  or  decree  in  that  court. 

Approved  in  Richardson  v.  Reeves,  34  App.  D.  C.  12,  no  appeal  lies  from 
interlocutory  order  determining  a^Spellant  not  lawful  widow  of  xLeceased, 
where  real  issue  as  to  validity  of  will  is  undetermined  |  Dugan  v.  Northcutt, 
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7  App.  D.  C.  363,  order  of  Orphans'  Court  certifying  issues  to  Circoit  Court 
for  jury  trial  is  not  appealable  final  or^er;  Phillips  ▼.  Negley,  2  Maokey 
(D.  C.)y  258y  order  of  justice  of  Circuit  Court  vacating  judgment  ex  parte 
of  previous  term  and  granting  new  trial  on  merits  is  not  appealable;  Mc- 
Laughlin V.  Bank  of  Potomac,  7  How.  227, 12  L.  Ed.  679,  holding  exceptions 
made  at  the  trial  of  issues  of  law  will  not  be  considered  in  an  appeal  from 
the  equity  side  of  the  Circuit  Court. 

Instructions  of  the  Cflrcuit  Court  upon  an  issue  sent  for  trial  by  the 
Orphans'  Court  is  not  a  final  Judgment  reviewable  by  the  Supreme  Court  upon 
eiTor. 

Approved  in  Brown  v.  Wiley,  4  Wall.  171,  18  L.  Ed.  386,  following  rule; 
Pewy  V.  Sweeny,  11  App.  D.  C.  414,  order  of  Orphani^*  Court  admitting 
win  of  personalty  and  realty  to  probate  after  trial  by  jury  of  issues  certi- 
fied to  Circuit  Court  is  not  conclusive  as  to  realty  in  subsequent  action  of 
ejectmei)t;  as  Orphans'-  Court  has  no  jurisdiction  over  devise  of  real  prop- 
erty. 

Distinguished  in  Coughlan  v.  Poulson,  2  McAr.  (D.  C),  212,  where  issues 
are  sent  by  Orphans'  Court  to  special  term  to  be  tried  by  jury,  and  verdict 
rendered  thereon,  motion  for  new  trial  on  bill  of  exceptions  will  be  heard 
at  general  term  in  first  instance ;  Orrasby  v.  Webb,  134  U.  S.  54,  56,  67,  58, 
64,  33  L.  Ed.  809,  810,  812, 10  Sup.  Ct.  481,  482,  484,  holding  an  order  in  the 
Supreme  Court  of  the  District  of  Columbia,  at  special  term,  admitting  a 
will  to  probate,  a  final  judgment  and  reviewable  on  writ  of  error. 

6  How.  70^1»  12  L.  Ed.  347,  MAB8HAI.L  ▼.  BEALL. 

Personal  property  conveyed  by  a  husband  and  wife,  to  a  trustee  accord- 
ing to  antenuptial  agreement,  with  directions  to  hold  it  for  sole  and  separate 
use  of  the  wife,  with  a  power  to  wife  to  alien  or  devise  it,  descends  to  wife's 
next  of  kin  if  she  dies  intestate;  since  it  sufficiently  shows  an  Intent  to 
exclude  the  husband's  claims. 

Approved  in  Chadscy  v.  Fuller,  6  Mackey  (D.  C),  127,  personal  estate  of 
intestate  married  woman  devolves  upon  surviving  husband  without  adminis- 
tration; Waters  v.  Tazewell,  9  Md.  301,  holding  deed  of  trust  conveying 
property  for  "sole  and  separate  use"  of  a  feme  sole  **her  executors,  etc.," 
without  power  of  control  or  disposal  by  husband,  and  in  case  of  her  intes- 
tacy, to  such  persons  as  would  "take  an  estate  in  fee  simple  by  descent,"  ex- 
cludes surviving  husband ;  Lof  tus  v.  Penn,  1  Swan,  462,  stipulation  of  hus- 
band in  antenuptial  contract  not  to  intermeddle  with  property  or  its  pro- 
duce, thereby  releases  all  his  rights  to  the  estate ;  Water  v.  Tazewell,  9  Md. 
306,  307^  holding  an  ultimate  limitation  in  favor  of  next  of  kin  or  heirs  at 
law  does  not  include  a  husband  unless  there  be  some  manifest  intention  to 
do  so;  Hutchins  v.  Dixon,  11  Md.  38,  where  deeds  clearly  manifested  the 
intention  of  the  parties  to  carry  the  title  beyond  period  of  wife's  death, 
and  to  exclude  husband,  his  estate  is  entitled  to  no  part  of  personal  prop- 
erty; Moody  V.  Hall^  61  Md.  525,  to  the  same  effect,  giving  a  liberal  construc- 
m— 7« 
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-  tion  to  language  of  deed  in  order  to  discover  and  effectuate  sncli  interest ; 
Poison  V.  Stewart,  167  Mass.  216,  57  Am.  8t.  Rep.  455,  36  L.  R.  A.  774,  45 
N.  E.  739,  covenant  by  a  husband  to  his  wife  to  surrender  all  his  marital 
rights  in  her  property  embraces  claims  arising  upon  her  death ;  Tremmel  v. 
Kleiboldt,  6  Mo.  App.  553,  tenancy  by  the  curtesy  may  exist  in  equitable 
estate  of  wife  held  to  her  separate  use,  unless  such  effect  be  contrary  to  the 
terms  of  settlement ;  De  Kraft  v.  Barney,  30  Fed.  Gas.  1071,  holding  direc- 
tion by  a  testator  that  estate  be  held  in  trust  for  his  daughter  and  her  heirs, 
free  from  control  or  disposal  of  her  husband,  does  not  affect  husband's  right 
to  guardianship  over  children ;  Poison  v.  Stewart,  167  Mass.  215,  57  Am.  St. 
Rep.  454,  36  L.  R.  A.  774,  45  N.  E.  738,  to  the  point  that  a  husband  may 
make  a  valid  covenant  to  surrender  his  marital  rights  in  Ifind  owned  by  his 
wife. 

Distinguished  in  McCarthy  v.  McCarthy,  20  App.  D.  C.  207,  sole  and  sei>- 
arate  estate  of  married  woman  dying  intestate  goes  to  her  husband  abso- 
lutely, and  he  has  right  to  administer  thereon. 

Construction  of  antenuptial  contract  with  respect  to  release  of  right  to 
inherit.    Note,  Ann.  Gas.  19140,  194. 

Where  a  legacy  was  left  to  a  trustee  for  benefit  of  a  wife,  and  tmsteo 
was  directed  to  let  wife  have  part  of  money  occasionally  at  hla  discretion, 
upon  death  of  wife  this  fund  goes  to  the  husband,  by  the  laws  of  Maryland. 
Approved  in  In  re  McKenna,  9  Fed.  35,  where  State  statute  provided  that 
interest  of  a  husband  in  real  estate  of  wife  should  not,  during  her  life,  bcr 
sold  by  virtue  of  judgment  or  execution  against  hin^,  after  her  death  tenancy 
by  curtesy  passed  to  his  assignee  in  bankruptcy. 

6  How.  81-91,  12  L.  Ed.  352,  VHiLABOLOS  V.  UNITED  STATEa 

By  the  act  of  1828,  respecting  Florida  land  claims,  claimant  must  appeal 
within  four  months;  and  the  act  of  1803  subjects  appeals  to  rules  prescribed 
in  cases  of  writ  of  error. 

Cited  in  Credit  Cd.  v.  Arkansas  Central  Ry.  Co.,  128  U.  S.  261,  32  L.  Ed. 
449,  9  Sup.  Ct.  108,  holding  an  appeal  not  'Haken"  until  it  is  in  some  way 
presented  to  the  court  making  the  decree  appealed  from. 

Explained  in  Murdock  v.  Memphis,  20  Wall.  625,  22  L.  Ed.  441,  holding 
restrictions  upon  appeals  apply  alone  to  course  of  procedure,  to  matters 
of  mere  practice,  and  do  not  afford  a  rule  for  decision  of  case  on  its 
merits. 

When  appeal  is  not  made  in  open  court,  and  at  the  term  at  which  the 
ilnal  decree  is  passed,  a  citation  is  necessary,  which  must  he  signed  hy  thd 
judge. 

Approved  in  Hewitt  v.  Filbert,  116  U.  S.  143,  29  L.  Ed.  582,  6  Sup.  Ct. 
319,  dismissing  appeal  for  want  of  citation;  Tripp  v.  Santa  Rosa  St.  R.  R., 
144  U.  S.  129,  36  L.  Ed.  372, 12  Sup.  Ct.  656,  to  the  point  that  a  citation  may 
be  waived  by  a  general  appearance. 
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Write  of  error  are  returnable  to  the  term  of  the  appellate  court  next  f  ol- 
lovfiil^  and  oDloBB  writ  and^  citation  are  both  seryed  before  the  term,  the  case 
la^not  removed  to  the  appellate  court. 

Approved  in  Peralta  v.  California,  235  U.  S.  686,  69  K  Ed.  425,  35  Sup. 
Ct.  203,  following  rule;  McFadden  v.  Mountain  View  Min.  etc.  Co.,  97  Fed. 
672,  holding  making  of  citation  in  error  from  Washington  courts  to  Circuit 
Court  of  Appeals,  returnable  at  San  Francisco  instead  of  at  Seattle,  is 
mere  irregularity  waived  by  stipulation  that  cause  be  heard  at  San  Fran- 
cisco; Conner  v.  Tailor,  24  Okl.  706,  104  Pac.  66,  judgment  of  Federal 
court  for  Indian  Territory  can  only  be  reviewed  in  Supreme  Court  4>t 
Oklahoma  by  writ  of  error  pursuant  to  Federal  statute,  and  failure  to  file 
transcript  before  return  day  for  writ  makes  writ  nullity;  The  Steamer 
Virginia  v.  West,  19  How.  183,  15  L.  Ed.  596,  dismissing  appeal  where 
transcript  was  not  filed  nor  case  docketed  at  term  next  succeeding  the 
appeal;  Castro  v.  United  States,  3  Wall.  50,  18  L.  Ed.  164,  appeals  from 
District  Courts  of  California  und^r  act  of  1851,  dismissed  for  failure  to 
observe  this  practice;  Kail  v.  Wetmore,  6  Wall.  451,  18  L.  Ed.  863,  where 
writ  of  error  within  this  rule  was  dismissed  upon  other  grounds;  City  of 
Washington  v.  Dennison,  6  Wall.  496,  18  L.  Ed.  863,  writ  of  error  cannot 
act  as  a  supersedeas  where  citation  was  not  served  before  the  return  day; 
Edmonson  v.  Bloomshire,  7  Wall.  309, 19  L.  Ed.  91,  dismissing  appeal  where 
transcript  was  not  fifed  before  the  expiration  of  term  to  which  it  was 
returnable ;  Caillot  v.  Deetken,  113  U.  S.  216,  28  L.  Ed.  983.  5  Sup.  Ct.  432, 
where  two  terms  passed  between  filing  writ  of  error  and  transcript,  the 
court  had  no  jurisdiction;  Waters  v.  Barrill,  131  U.  S.  Ixxxiv,  Appx., 
18  L.  Ed.  879,  a  citation  served  on  the  1st  of  December,  before  the  return 
of  the  writ,  is  within  the  rule;  Knight  v.  Weiskopf,  21  Fla.  162,  164, 
dismissing  a  writ  of  scire  facias  ad  audiendum  errores,  not  issued  or  tested  * 
as  required  by  law,  and  served  by  an  unauthorized  officer;  Schleicher  v. 
Runge,  90  Tex.  457,  39  S.  W.  280,  petition  for  writ  of  error  must  be  filed 
within  thirty  days  after  overruling  of  motion  for  a  rehearing. 

Explained  in  Mussina  v.  Cavazos,  6  Wall.  358,  359,  18  L.  Ed.  811,  812, 
holding  Supreme  Court  has  jurisdiction  to  decide  the  case,  although  the 
original  writ  may  be  lost  or  destroyed  before  reaching  the  court. 

Distinguished  in  Baca  v.  Anaya,  14  N.  M.  26,  89  Pac.  315,  court  may 
within  its  discretion  extend  time  for  citation  and  authorize  service  of  cita- 
tion by  publication;  Dayton  v.  Lash,  94  U.  S.  112,  24  L.  Ed.  83,  holding 
an  appeal,  although  allowed  out  of  term,  is  not  avoided  by  nonservice  of  a 
citation;  Woolridge  v.  McKenna,  8  Fed.  664,  holding  act  of  March,  1875, 
requiring  transcript  of  record  of  State  court  to  be  filed  upon  a  certain 
day,  is  not >  mandatory,  but  directory  only,  as  a  mode  of  practi^se. 

Practice    and    procedure    governing  transfer  of    causes  to  Federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  845,  847, 
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6  How.  92-103,  12  L.  Ed.  357,  BBASHEAB  ▼.  UABOjjf^ 

Mandmmus  will  not  lie  Against  tlio  Secretary  of^ifee  Kftvy  to  enforce' 
payment  of  naval  officer's  salary. 

Distinguished  in  Weeks  v.  Gamble,  13  Pla.  28,  holding  where  provision 
is  made  by  law  for  the  salary  of  an  officer,  the  drawing  of  a  warrant  by 
the  controller  is  a  ministerial  act  enforceable  by  mandamus;  Bryan  v. 
Cattell,  15  Iowa,  546,  mandamus  lies  to  compel  auditor  to  issue  warrant  on 
treasurer  for  salary  due  a  public  officer. 

All  moneys  appropriated  for  war  and  navy  departments  are  to  be  drawn 
by  warrants  of  the  Secretary  of  the  Treasury  upon  requisition  of  tbe  secre- 
taries of  those  departments,  and  mandamus  will  not  Ue  to  enforce  the  payment 
of  claims. 

Approved  in  Gurnee  v.  Speer,  68  Ga.  713,  holding  it  is  not  the  duty  of 
the  State  treasurer  to  pay  bonds  of  State  until  an  appropriation  shall  have 
been  made  for  that  purpose  and  executive  warrants  issued  and  counter- 
signed as  required  by  law;  State  v.  Burke,  33  La.  Ann.  512,  mandamus 
will  not  lie  to  compel  auditor  and  treasurer  to  pay  coupons  due  upon  bonds, 
where  the  money  in  question  was  not  appropriated  for  that  purpose. 

Mandamus  will  not  Ue  against  the  head  of  a  department  of  the  govern- 
ment to  control  his  judgment  or  discretion  in  matters  committed  to  his  care 
in  the  ordinary  discharge  of  his  official  duties. 

Approved  in  United  States  v.  Boutwell,  3  McAr.  (D.  C.)  182,  mandamus 
will  not  lie  to^  compel  Secretary  of  Treasury  to  draw  warrant  for  payment 
of  money  where  act  involves*  discretion ;  Board  of  Trustees  v.  McCrory, 
132  Ky.  93,  21  L.  R.  A.  (N.  S.)  683,  116  S.  W.  328,  courts  cannot  review 
by  mandamus  decision  of  trustees  of  firemen's  pension  fund;  State  v. 
'  Board  of  Trustees,  117  La.  1085,  8  Ann.  Gas.  945,  42  South.  511,  mandamus 
will  not  lie  to  review  decision  of  pension  board  involving  discretion,  and 
where  act  specifically  provides  that  such  decision  shall  be  final;  Wilkes  v. 
Dinsman,  7  How.  129,  12  L.  Ed.  636,  holding  commander  of  a  squadron 
not  answerable  for  injuries  inflicted  upon  a  marine  while  acting  within 
the  scope  of  his  authority ;  United  States  v.  Seaman,  17  How.  230,  15  L.  Ed. 
227,  where  both  houses  of  Congress,  upon  the  same  day,  ordered  a  report 
printed  by  their  particular  printer,  it  was  within  the  discretion  of  the 
superintendent  of  printing  to  decide  which  house  passed  the  order  first; 
Reeside  v.  Walker,  11  How.  290,  13  L.  Ed.  700  (affirming  20  Fed.  Cas.  458), 
where  the  United  States  were  plaintiffs,  and  verdict  was  that  they  were 
indebted  to  defendant,  mandamus  would  not  lie  to  compel  Secretary  of 
the  Treasury  to  credit  defendant  with  amount  of  verdict;  United  States 
V.  Guthrie,  17  How.  304,  16  L.  Ed.  106,  Circuit  Court  had  not  the  power  to 
issue  mandamus,  commanding  the  Secretary  of  the  Treasury  to  pay  salary 
of  territorial  judge;  Ex  Jaarte  De  Qroot,  6  Wall.  497,  18  L.  Ed.  888,  man- 
damus will  not  lie  to  reverse  judgment  of  court  below,  refusing  mandamus 
ordering  Secretary  of  the  Treasury  to  pay  money  awarded  by  Secretary 
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of  War;  Secretary  v.  McGarrahan,  9  Wall.  312,  19  L.  Ed.  588,  mandamus 
to  compel  commissioner  of  land  office  or  Secretary  of  the  Interior  to  issue 
a  patent  cannot  be  sustained;  United  States  v.  Black,  128  U.  S.  48,  32 
L.'£d.  857,  9  Sup.  Ct.  Id,  an  adverse  decision  of  the  commissioner  of 
pensions,  upon  application  for  increase  of  pension,  is  not  reviewable  by 
mandamus;  Noble  v.  Union  River  Ix^ging  R.  R.  Co.,  147  U.  S.  171,  87 
L.  Ed.  125,  13  Snp.  Ct.  272,  decision  of  a  Secretary  of  Interior  that  a  rail- 
road is  entitled  to  a  right  of  way  over  public  land  cannot  be  revoked  by 
his  successor;  United  States  ex  rel.  International  Contracting  Co.  v.  Lamont, 
155  U.  S.  308,  89  L.  Ed.  168,  15  Sup.  Ct.  98,  mandamus  will  not  lie  to 
compel  the  Secretary  of  War  to  sign  a  new  contract  in  substitution  for 
one  more  advantageous  to  the  government;  McEbath  v.  Mcintosh,  16  Fed. 
Cas.  80,  refusing  injunction  to  prevent  the  Secretary  of  the  Treasury  from 
paying  a  portion  of  a  claim  awarded  under  Cherokee  treaties;  Enterprise 
Sav.  Assn.  v.  Zumstein,  64  Fed.  840,  discretion  of  postmaster-general  in 
respect  to  matters  referred  to  in  statutes  for  the  prohibition  of  the  use 
of  mails  by  lotteries  cannot  be  controlled  by  Federal  conrts;  Ex  parte 
Echols,  39  Ala.  700,  88  Am.  Dec.  751,  refusing  mandamus  to  compel  speaker 
of  house  of  representatives  to  send  to  the  Senate  a  bill  alleged  to  have 
passed  the  house;  McMillen  v.  Smith,  26  Ark.  614,  mandamus  will  not  lie 
to  compel  a  court  to  issue  an  injunction;  People  v.  Auditor,  2  Colo.  100, 
mattdamus  will  not  lie  to  compel  an  auditor  to  allow  a  claim;  Towle  v. 
State,  3  Fla.  213,  refusing  mandamus  where  .controller  rejected  an  account 
against  the  State;  Green  v.  Pumell,  12  Md.  336,  question  who  is  entitled 
td  a  certain  appropriation  for  "the  rent  of  house  and  fire-engine"  is  for 
controller  to  determine;  Brown  v.  Turner,  70  N.  C.  105,  where  question  of 
right  or  title  to  an  office  is  put  in  issue,  mandamus  is  not  the  proper  remedy; 
Burton  v.  FurmariJ'l.lS  N.  C.  169,  20  S.  E.  444,  refusing  mandamus  to  com- 
pel auditor  to  issue  warrant  and  treasurer  to  pay  the  same ;  State  v.  Yemer, 
30  S.  C.  280,  9  S.  E.  114,  where  State  board  refused  to  approve  an  appli- 
cation for  a  pension,  mandamus  will  not  lie  to  compel  approval;  Cullen  v. 
Latimer,  4  Tex.  332,  mandamus  will  not  lie  to  compel  county  surveyor  to 
make  a  survey  wliere  right  to  location  has  been  contested  and  determined; 
Houston,  Tap.  &  B.  R.  R.  Co.  v.  Randolph,  24  Tex.  342,  State  treasurer 
cannot  be  compelled,  by  mandamus,  to  pay  over  bonds  if  he  deems  war- 
rant invalid;  Bledsoe  v.  International  R.  R.  Co.,  40  Tex.  556,  569,  counter- 
signing and  registering  of  railroad  bonds  not  a  mere  ministerial  duty; 
United  States  v.  Windom,  137  U.  S.  643,  34  L.  Ed.  814,  11  Sup.  Ct.  199, 
discharging  rule  where  return  showed  disputed  questions  of  law  and  fact ; 
Swann  v.  Buck,  40  Miss.  290,  mandamus  does  not  lie  to  compel  auditor  to 
issue  warrant  upon  State  treasurer,  in  payment  of  an  officer,  the  legislature 
having  interdicted  him  from  issuing  warrants. 

Power  of  courts  to  enforce  ministerial  duties  of  heads  of  departments. 
-^      Note,  52  L.  R.  A.  (N.  8.)  436. 

Mandamus  will  lie  to  enforce  a  mere  ministeiial  act,  not  involylng  on  tbe 
part  of  the  officer,  tlie  exercise  of  any  Judgment  or  discretion. 
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Approved  in  Houston  etc.  R.  R.  Co.  v.  Commissioner,  36  Tex.  411,  holding 
mandamus  will  lie  to  enforce  the  issuance  of  land  certificates,  acquired 
under  charter  and  general  laws  of  State ;  Kueohler  v.  Wright,  40  Tex.  665, 
672,  mandamus  will  lie  to  compel  commissioner  of  land  office  to  perform 
a  mere  ministerial  duty;  Commissioner  v.  Smith,  5  Tex.  478,  479,  in  a  pro- 
ceeding to  compel  commissioner  of  land  office  to  issue  patents  to  certain 
lands;  Meyer  v.  Carolan,  9  Tex.  253,  as  to  whether  and  when  mandamus 
will  lie  to  compel  clerk  of  District  Court  to  approve  an  appeal  bond. 

6  How.  103-106,  12  L.  Bd.  361,  DB  ABJdAB  HEIBS  v.  TXNITED  8TATB8. 

Order  simply  sustaining  a  demurrer,  because  petition  was  mnltifazlouBp 
is  not  final  and  appealable. 

Approved  in  Forbes  v.  Tuekerman,  116  Mass.  119,  where  an  appeal  is 
taken  from  a  decree  overruling  a  demurrer,  it  is  in  the  discretion  of  justice 
making  decree  to  order  defendant  to  answer,  pending  appeal;  Kingsbury 
V.  Kingsbury,  20  Mich.  215,  the  confirmation  of  commissioner's  report 
upon  a  partnership  account  is  not  subject  to  appeal;  Clark  v.  Kansas  City, 
172  U.  S.  337,  43  L.  Ed.  469,  19  Sup.  Ct.  208,  holding  where  State  law  per- 
mitted amendments  to  pleadings  after  overruling  of  demurrer  by  State 
Supreme  Court,  judgment  of  such  court  not  final;  dissenting  opinion  in 
Chappell  V.  Funk,  57  Md.  481,  majority  allowing  ap^al  where  demurrers, 
upon  ground  that  bill  was  multifarious,  were  overruled. 

6  How.  106-114,  12  L.  Ed.  363,  UNITED  STATES  ▼.  CUBBT. 

A^ct  providing  for  appeals  in  United  States  cases,  at  the  discretion  of  tba 
attorney  general  is  directory  merely,  and  an  appeal  taken  by  the  district 
attorney,  if  sanctioned  later  by  the  attorney  general,  is  sufficient. 

Approved  in  United  States  v.  Potter,  27  Fed.  Cas.  603,  holding  statute 
authorizing  salary  of  officers  in  .arrears  to  be  withheld  is  for  the  pro- 
tection of  the  government  and  is  no  part  of  contract  with  sureties. 

Practice    and   procedure   governing   transfer    of   causes   to   federal 
Supreme  Court  for  review.    Note,  66  L.  B.  A.  841,  843,  846*  854,  871. 

An  attorney  or  solicitor  cannot  withdraw  his  name,  after  its  entry  upon 
record,  without  leave  of  court,  and  service  of  notice  upon  him  is  as  valid  as  if 
served  upon  party  himself. 

Approved  in  Krieger  v.  Krieger,  221  111.  484,  77  N.  E.  911,  appl3dng  rule 
to  notice  of  dismissal  of  divorce  suit;  Ladd  v.  Teague,  126  N.  C.  548,  36 
S.  E.  46,  holding  where  T.  originally  was  only  defendant,  and  on  his 
motion  others  were  made  parties  and  defendants  filed  answer  verified  by 
T.  and  signed  by  A.  as  attorney  for  defendants,  that  T.  was  represented 
by  counsel;  Choctaw  etc.  Ry.  Co.  v.  Burgess,  21  Okl.  120,  95  Pac.  610, 
where  under  enabling  act  case  is  transferred  to  Oklahoma  State  court 
and  attorney  of  record  for  plaintiff  in  error  had  notice  thereof,  and  no  one 
appears  for  plaintiff  in  error,  right  to  have  cause  transferred  to  Federal 
court  is  waived;  De  Vail  v.  De  Vail,  57  Or.  142^  109  Pao.  761,  judgment 
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for  arrears  of  alimony  rendered  on  service  of  notice  on  defendant's  attor- 
ney, where  no  notice  was  given  of  his  withdrawal  from  cause,  is  valid; 
Mclnnes  v.  Sutton,  35  Wash.  389,  77  Pac.  738,  where,  on  denial  of  continu- 
ance, defendant's  counsel  refused  to  participate  in  trial,  but  before  judg- 
ment was  entered  for  plaintiff  defendant  appeared  by  other  counsel,  and 
filed  protest  against  signing  or  entering  judgment,  protest  was  in  effect 
application  for  new  trial;  dissenting  opinion  in  Fulton  v.  Ramsey,  67 
W.  Va.  334,  68  S.  E.  386,  majority  holding  that  inquiry  as  to  whether 
continuance  can  be  taken,  without  waiver  of  service,  or  offer  to  move  for 
continuance,  does  not  amount  to  general  appearance;  Scruggs  v.  Memphis 
§tc,  R.  R.  Co.,  131  U.  S.  cciv,  Appz.,  26  L.  Ed.  741,  holding  service  of  cita- 
tion on  attorney  of  party  sufficient;  Rio  Grande  Irr.  etc.  Co.  v.  Gildersleeve, 
174  U.  S.  606,  43  L.  Ed.  1104,  19  Sup.  Ct.  762,  where  attorney  withdraws 
without  leave  judgment  by  default  may  be  entered;  Davis  v.  Wakelee, 
156  U.  S.  684,  39  L.  Ed.  583,  15  Sup.  Ct.  556,  an  appeal  will  not  be  dis- 
missed when  authorized  by  appellant  and  entered  in  the  name  of  his  attor- 
ney below,  though  .such  entry  was  not  authorized  by  attorney ;  United  States 
▼.  Yates,  6  How.  608,  12  L.  Ed.  577,  leave  to  attorney  to  withdraw  his 
appearance  will  not  authorize  motion  to  dismiss  for  want  of  citation; 
Moore  v.  Koubly,  1  Idaho,  58,  where  respondent  appeared  by  his  attorney 
and  filed  a  motion,  he  thereby  waived  informalities  in  notice  of  appeal; 
Neuberger  v.  Boyce,  29  Or.  461,  45  Pac.  909,  service  of  notice  of  appeal 
upon  attorney  who  resides  in  another  county  is  good;  Walton  v.  Sugg, 
Phill.  (N.  C.)  102,  93  Am.  Dec.  582,  an  at'tomey  cannot  be  discharged 
before  the  end  of  the  suit,  unless  with  consent  of  the  court. 

Distinguished  in  Tripp  v.  Santa  Rosa  St.  R.  R.,  144  U.  S.  129,  36  L.  Ed. 
-872,  12  Sup.  Ct.  656,  where  copy  citation  was  addressed  to  defendant's 
attorney  and  deposited  in  the  i>ostof¥ice,  tbe  service  was  insufficient ;  Powers 
▼.  Manning,  154  Mass.  375,  13  L.  R.  A.  261,  28  N.  E.  292,  an  attorney  who 
for  good  cause,  but  without  consent  of  the  court  or  of  his  client,  withdraws 
from  a  suit,  can  recover  for  services  rendered. 

Power  of  attorney  to  withdraw  answer  or   appearance  and  permit 
default  judgment.    Note,  33  L.  R.  A.  516. 

Appellant  most  prosecute  his  appeal  to  the  next  succeeding  term,  and  cite 
the  adverse  party  to  appear  at  that  time,  whenever  appeal  is  taken  by  entering 
it  in  the  clerk's  office. 

Approved  in  The  Steamer  Virginia  v.  West,  19  How.  183,  15  L.  Ed.  695, 
dismissing  appeal  where  transcript  was  not  filed  nor  case  docketed  at  term 
next  succeeding  appeal;  Castro  v.  United  States,  3  Wall.  50,  18  L.  Ed.  164, 
appeal  from  District  Courts  of  California  under  act  of  1851  dismissed  for 
failure  to  observe  this  practice;  Kail  v.  Wetmore,  6  Wall.  451,  18  L.  Ed. 
863,  where  writ  of  error  within  this  rule  was  dismissed  upon  other  grounds ; 
City  of  Washington  v.  Dennison,  6  Wall.  496,  18  L.  Ed.  863,  writ  of  error 
cannot  act  as  a  supersedeas  where  citation  was  not  served  before  the  return 
day;  Edmonson  v.  Bloomshire,  7  Wall.  309,  19  L.  Ed.  91,  dismissing  appeal 
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where  transcript  was  not  filed  before  the  expiration  of  term  to  which 
it  was  returnable ;  Hewitt  v.  Filbert,  116  U.  S..  143,  29  L.  Ed.  582,  6  Sup.  Ct. 
319,  dismissing  appeal  for  want  of  citation;  Waters  v.  Barrill,  131  U.  S. 
Ixxxiv,  Appx.,  18  L.  Ed.  879,  a  citation  served  on  the  1st  of  December, 
before  the  return  of  the  writ,  is  within  the  rule;  Knight  v.  Weiskopf,  21 
Fla.  163,  164,  dismissing  a  writ  of  scire  facias  ad  audiendum  errores,  not 
issued  or  tested  as  required  by  law,  and  served  by  an  unauthorized  officer ; 
Schleicher  v.  Runge,  90  Tex.  467,  39  S.  W.  280,  petition  for  writ  of  error 
must  be  filed  within  thirty  days  after  overruling  of  motion  for  a  rehearing. 
Distinguished  in  Dayton  v.  Lash,  94  U.  S.  112,  24  L.  Ed.  58,  holding  an 
appeal,  although  allowed  out  of  term,  is  not  avoided  by  nonservice  of 
a  citation ;  Brown  v.  McConnell,  124  U.  S.  492,  31  L.  Ed.  497,  8  Sup.  Ct. 
561,  in  ordinary  cases  the  signing  of  a  citation  in  time  by  the  proper 
justice  or  judge  is  a  sufiicient  allowance  of  an  appeaf;  Woolridge  v. 
McKenna,  8  Fed.  664,  act  of  March,  1875,  requiring  transcript  of  record 
of  State  court  to  be  filed  upon  a  certain  day  is  not  mandatory,  but  directory 
only,  as  a  mode  of  practice. 

Party  may  take  second  appeal  where  the  first  has  not  been  legally 
prosecuted. 

Approved  in  State  Nat.  Bank  v.  Cardwell,  1  Ind.  Ter.  313,  37  S.  W. 
103,  where  appeal  not  perfected  in  time  or  dismissed  for  any  cause,  second 
appeal  may  be  taken  within  time  allowed  for  appeals;  Turner  v.  Tapseott, 
29  Ark.  319,  allowing  a  second  appeal  within  prescribed  period  where  first 
appeal  was  taken  without  supersedeas;  Harris  v.  Ferris,  18  Fla.  82,  where 
an  appeal  in  equity  is  dismissed  for  want  of  prosecution  or  insularity, 
second  appeal  may  be  taken. 

Order  of  court  amending  former  order  so  as  to  make  citation  retumahla 
to  the  next  term  cannot  be  construed  as  grant  of  second  appeal,  and  its  de- 
scription as  such  in  the  citation  cannot  change  the  meaning  of  language  used 
in  order.  • 

Approved  in  Edmonson  ▼.  Bloomshire,  7  Wall.  313,  19  L.  Ed.  93,  dis- 
missing appeal  where  facts  relied  on  as  constituting  second  appeal  were 
the  same  as  in  the  principal  case. 

Federal  courts  have  no  power  to  change,  modify  or  dispense  with  any  of 
the  provisions  of  acts  of  Congress  regulating  appeals  and  writs  of  error. 

Approved  in  Smith  v.  Currie,  230  Fed.  805,  in  action  at  law  of  claim 
and  delivery,  judgment  of  North  Carolina  court  can  be  reviewed  only  on 
error  and  not  by  appeal  to  Federal  court  ;'M 'Daniel  v.  Stroud,  106  Fed.  488, 
refusing  to  dismiss  appeal  from  order  of  bankruptcy  court  allowing  claim, 
though  taken  in  name  of  creditors,  where  trustee  refused  to  allow  use  of 
his  name  when  time  to  get  order  requiring  him  to  consent  had  nearly 
expired  and  District  Court  subsequently  ordered  continuance  of  appeal  in 
his  name;  New  England  R.  R.  Co.  v.  Hyde,  101  Fed.  400,  holding  Circuit 
Court  of  Appeals  cannot  allow  supci'scdeas  where  plaintiff  in  error  failed 
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to  file  writ  of  error  and  bond  within  sixty  days  from  entry  of  judgment 
complained  of;  Saltmarsh  v.  Tuthill,  12  How.  389,  13  L.  Ed.  1035,  holding 
Circuit  Court  had  no  equitable  power  to  stay  execution  on  the  ground  of 
mistake  as  to  manner  or  time  of  removing  case ;  Carroll  v.  Dorsey,  20  How. 
207,  15  L.  Ed.  804,  where  return  day  for  writ  of  error  was  not  named, 
nor  transcript  of  record  filed,  the  case  must  be  dismissed ;  Ex  parte  Vallan- 
digham,  1  Wall.  251,  17  L.  Ed.  593,  the  Supreme  Court  has  no  power  to 
review,  by  certiorari,  the  proceedings  of  a  military  commission;  Edmon- 
son V.  Bloomshire,  7  Wall.  310,  19  L.  Ed.  92,  dismissihg  appeal  where  tran- 
script was  not  filed  before  the  expiration  of  the  terms  to  which  it  was 
returnable;  United  States  v.  Young,  94  U.  S.  259,  24  L.  Ed.  153,  a  writ  of 
certiorari  will  not  be  granted  to  compel  the  Court  of  Claims  to  send  uf^ 
proceedings  subsequent  to  an  appeal;  Stevens  v.  Clark,  62  Fed.  323,  18 
U.  S.  App.  584,  writ  of  error  must  be  issued  and  filed  within  the  time 
prescribed  by  law,  and  this  requirement  cannot  be  waived  by  the  parties; 
City  of  Waxahachie  v.  Coler,  92  Fed.  285,  286,  under  act  of  March  3,  1891, 
if  writ  of  error  is  not  issued  within  six  months  the  Circuit  Court  of  Appeals 
is  without  jurisdiction,  authorities  collected ;  Tompkins  v.  Mahoney,  32  Cal. 
240,  a  United  States  district  judge  for  district  of  Or^on  had  no  authority, 
while  holding;  court  in  California,  to  sign  a  citation  upon  writ  of  error, 
nor  to  take  and  approve  security  required  to  make  writ  operate  as  a  super- 
sedeas ;  Seymour  v.  Judd,  2  N.  Y.  466,  468,  an  appearance  to  a  void  appeal, 
for  the  purpose  merely  of  moving  to  set  it  aside,  does  not  cure  the  defect ; 
Winter  v.  People,  10  Colo.  App.  515,  51  Pac.  1008,  an  order,  made  after 
term,  extending  time  within  which  bill  of  exceptions  may  be  filed,  was 
without  authority  and  void ;  Brown  v.  Evans,  8  Sawy.  504, 18  Fed.  57,  hold- 
ing a  writ  of  error  may  serve  as  a  supersedeas  if  duly  served  within 
sixty  days,  Sundays  exclusive,  from  date  of  order  denying  motion  for 
new  trial. 

Distinguished  in  Freeman  v.  United  States,  227  Fed.  737,  failure  of 
appellant  to  file  transcript  of  record  in  Circuit  Court  of  Appeals  within 
time  fixed  by  rules  is  not  jurisdictional,  and  for  good  cause  court  may 
permit  it  to  be  filed  subsequently;  Wilmington  v.  Ricaud,  90  Fed.  213, 
holding  writ  of  error  properly  issued,  and  in  the  record  will  not  be  dis- 
missed because  petition  and  order  were  for  allowance  of  appeal  and  not 
writ  of  error. 

Miscellaneous.  Cited  in  Berliner  Gramophone  Co.  v.  Seaman,  108  Fed. 
716,  holding  mere  fact  that  citation  is  not  issued  until  after  the  time 
limited  for  taking  appeal  has  expired  does  not  defeat  appellate  juris- 
diction. 

6  How.  114-121,  12  Ed.  366,  DAVIS  ▼.  TILESTON. 

Bill  to  enjoin  Judgment  at  law,  "charging  that  complainant  bad  good  de- 
fense, of  which  he  did  not  know  when  Judgment  at  law  was  rendered  against 
lilm,  also  that  he  was  entitled  to  pay  debt  in  certain  depreciated  notes,  of 
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which  advantage  it  was  attempted  to  depiiTe  him  hy  fraud  and  coUnaion,  is 
not  demurrable. 

Approved  in  Powell  v.  Spaulding,  3  G.  Greene,  469,  where  bill  charges 
that  defendants  practiced  frau^and  imposition  to  secure  judgment,  and 
charges  indicate  actual  fraud,  a  demurrer  should  not  be  sustained;  Hentig 
V.  Sweet,  27  Kan.  175,  a  court  may  interfere  by  injunction  to  stay  collec- 
tion of  balance  of  judgment  where,  in  obtaining  the  same,  unfair  and 
unconscionable  advantage  was  taken  of  claimant;  Byles  v.  Rowe,  64  Mich. 
631,  31  N.  W.  467,  an  equity  court  has  jurisdiction  to  declare  an  attachment 
lien  void  where  fraud  was  perpetrated  in  obtaining  it;  State  v.  Matley, 
17  Neb.  567,  24  N.  W.  201,  a  court  granting  a  peremptory  writ  of  mandamus 
4uay  set  it  aside,  if  obtained  by  fraud,  false  representations,  or  conceal- 
ment of  material  facts;  State  v.  Phoenix  Bank,  33  N.  Y.  27,  the  decisibn 
of  a  board  of  auditors,  upon  a  fictitious  and  groundless  claim  against  the 
State,  may  be  impeached  for  fraud  on  the  part  of  claimant ;  Taylor  v.  Nash- 
ville etc.  R.  R.  Co.,  86  Tenn.  240,  6  S.  W.  397,  a  chancery  court  will  enjoin 
a  judgment,  on  account  of  a  legal  defense  existing,  but  not  interposed 
because  of  mala  fides  of  opposite  party. 

Equity  jurisdiction  in  matters  of  account.    Note,  2  Am.  D6c.  316. 

Injunction   against    judgment   for  matters   subsequent  to  rendition. 
Note,  30  L.  R.  A.  572. 

Injunction  against  judgments  obtained  by  fraud,  accident,  mistake, 
surprise  and  d«ress.    Note,  30  L.  R.  A.  792,  798. 

General  allegation  of  fraud  in  a  bill  in  equity  is  solAelent  if  ao  certain 
as  to  render  the  subject  matter  of  it  clear. 

Approved  in  De  Louis  v.  Meek,  2  G.  Greene,  75,  60  Am.  Dec.  509,  holding 
an  allegation  of  fraud  sufiQciently  specified  where  bill  charges  attorney  with 
appearing  in  partition  suit  without  knowledge  or  consent  of  complainant 
and  admitting  spurious  and  fraudulent  claims;  Strawser  v.  Johnson,  2 
G.  Greene,  374,  a  general  plea  that  a  note  was  obtained  by  fraud  and 
circumvention  is  good. 

6  How.  122-146,  12  L.  Ed.  370,  MATHEWSON  v.  CLABXE. 

Individuals  who  compose  a  partnership  cannot  be  changed  without  the 
consent  of  all  the  parties. 

Approved  in  Setzer  v.  Bcale,  19  W.  Va.  288,  where  a  stranger  was  re- 
ceived into  a  firm,  a  subsequent  contract  whereby  he  agreed  to  divide  profits 
with  another  partner  did  not  sever  his  connection  as  partner  unless  the 
agreement  was  so  understood  by  all. 

Person  who  has  obtained  share  in  partnership  concern,  atthongb  not  part- 
ner, may,  upon  dissolution  of  partnership, .  maintain  suit  in  chancery  for  hia 
share  of  profits. 

Approved  in  Lovejoy  v.  Bailey,  214  Mass.  150,  101  N.  E.  68,  plaintiff 
under  agreement  to  share  in  profits  of  two  partners  and  in  firm  property 
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upon  dissolution  is  entitled  to  come  into  equity  for  accounting  when  firm 
has  ceased  to  do  business  and  transferred  property  beyond  his  reach; 
Setzer  v.  Beale,  19  W.  Va.  288,  arguendo. 

Miscellaneous.    Cited  generally  in  Smith  v.  Evans,  37  Ind.  532* 

6  How.  146~ldS,  12  la.  Ed.  380,  0TTBTI8  ▼.  INNEBABITY. 

Where  person  contracting  to  pay  money  upon  certain  day  fails  to  fuUill 
his  contract,  he  must  pay  the  established  rate  of  Interest  as  damages  for  non- 
performance, such  is  the  implied  contract  of  the  parties. 

Approved  in  Freygang  v.  Vera  Cruz  &  P.  B.  Co.,  154  Fed.  646,  83  C.  C.  A. 
414,  where  railroad  bridge  construction  contract  was  made  in  Missouri  for 
performance  in  Mexico  and  suit  for  accounting  was  brought  in  Maryland, 
where  funds  of  railroad  were  attached,  contractor  was  entitled  to  recover 
interest  from  date  of  demand  or  suit  brought ;  Nashua  &  Lowell  R.  R.  Corp.* 
V.  Boston  &  Lowell  R.  R.  Corp.,  61  Fed.  251,  holding  where  cause  is 
remanded  to  take  account,  lower  court  must  allow  interest  from  time  of 
filing  bill ;  Goff  v.  United  States,  22  App.  D.  C.  537,  in  faction  against  dis- 
bursing officer.  Federal  government  recovers  on  penal  bond  amount  of 
deficiency  and  interest  from  date  of  declaration,  though  whole  amount 
exceeds  penalty;  District  of  Columbia  v.  Metropolitan  R.  Co.,  8  App.  D.  C. 
377,  in  action  to  recover  debt  for  street  paving,  damages,  in  form  of  interest 
from  date  of  declaration,  allowed;  Empire  State  Surety  Co.  v.  Linden- 
meier,  54  Colo.  504,  131  Pac.  440,  in  action  on  contractor's  bond,  surety 
is  liable  only  to  extent  of  penal  bond,  but  interest  may  be  allowed  from 
date  of  default,  though  judgment  then  exceed  penalty;  McCowen  v.  Pew, 
18  Cal.  App.  486,  123  Pac.  355,  in  action  to  recover  purchase  for  land, 
vendor  entitled  to  interest  from  date  of  breach  of  contract;  Laycock  v. 
Parker,  103  Wis.  179,  79  N.  W.  332,  allowing  interest  from  beginning  of 
action  on  amount  found  due  on  foreclosure  of  mechanic's  lien;  Spalding 
v.  Mason,  161  U.  S.  395,  40  L.  Ed.  746,  16  Sup.  Ct.  600,  holding  interest 
should  be  allowed  upon  money  due  where  defendant  refused  to  account; 
Mason  v.  Callender,  2  Minn.  363,  365,  72  Am.  Dec.  105,  107,  clause  in  note 
stipulating  for  five  per  cent  per  month  after  due  is  not,  strictly  speaking, 
a  stipulation  to  pay  interest,  but  an  attempt  to  liquidate  damages;  Leach 
v.  Smith,  25  Ark.  253,  holding,  where  party  failed  to  perform  contract 
for  payment  of  Confederate  money,  the  measure  of  damages  was  the  value 
of  the  money  at  the  time  it  was  due. 

Interest,  when  allowed.    Note,  6  Am.  Dec.  191. 

Where  vendor  gave  power  of  attorney  to  agent  to  receive  a  payment  on 
account,  and  agent  gave  receipt  in  full  for  certain  balances,  hy  way  of  adjust- 
ment and  compromise,  and  vendor  disapproved  of  agent's  acts,  the  pajrment 
is  not  good,  even  on  account. 

Cited  in  Rohr  v.  Anderson,  51  Md.  215,  in  the  absence  of  an  agreement 
founded  upon  a  consideration,  a  payment  to  an  attorney  will  not  satisfy 
a  judgment  for  a  greater  sum. 

Miscellaneous.    Cited  in  English  v.  Helms^  4  Tex.  234. 
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6  How.  163-190,  12  L.  Ed.  387,  8HELT0N  ▼.  TIFFIN. 

Declaratloii  or  bill  most  contain  an  allegation  of  the  cltisendiip  of  the 
parties;  an  ayerment  of  residence  is  insufficient. 

Approved  in  McEldowney  v.  Card,  193  Fed.  482,  in  action  by  trustee 
in  bankruptcy  to  recover  for  breach  of  contract,  allegation  that  plaintifE 
was  resident  of  one  State  and  defendants  were  citizens  of  another,  was 
not  sufficient  to  confer  {"ederal  jurisdiction;  Barney  v.  De  Kraft,  6  D.  C. 
364,  Appx.,  direction  by  testator  that  estate  be  held  in  trust  for  his  daughter 
and  her  heirs  free  from  control  or  disposal  of  her  husband  does  not  affect 
husband's  right  of  guardianship  over  children;  Cleveland  etc.  Ry.  Co.  v. 
Monaghen,  140  111.  485,  30  N.  E.  871,  holding  petition  averring  that  plain- 
tiff was  and  is  a  resident  of  Illinois  would  not  justify  the  removal  of  a 
cause  to  United  States  court. 

On  change  of  domicile  from  one  State  to  another,  citisenshlp  may  depend 
uj^on  the  intention  of  the  individual,  shown  more  satisfactorily  by  acts  than 
declarations.    An  exerciBe  of  the  right  of  suffrage  is  conclusive. 

Approved  in  Harding  v^  Standard  Oil  Co.,  182  Fed.  426,  petition  for 
removal  fronj^  Illinois  to  Federal  court,  on  ground  of  diversity  of  citizen- 
ship denied,  where  change  of  citizenship  from  Illinois  to  California  not 
proved;  Jones  v.  Subcra,  150  Fed.  464,  one  who  left  Washington  two  and 
one-half  years  prior  to  commencement  of  suit  and  thereafter  resided  in 
South  Dakota,  where  suit  was  brought,  and  described  himself  in  convey- 
ances as  resident  of  latter  State,  though  unmarried  and  owning  house  in 
Washington,  to  which  State  he  intended  returning,  is  not  citizen  of  Wash- 
ington; Newman  v.  United  States,  43  App.  D.  C.  68,  person  is  not  actual 
resident  of  district  for  three  years  prior  to  appointment  as  commissioner 
as  required  by  statute,  where  he  moves  with  family  to  Chicago,  though  he 
keeps  intention  of  returning  to  Washington;  In  re  Owings,  140  Fed.  740, 
bankruptcy  court  cannot  set  pff  homestead  in  lands  in  another  State  to 
bankrupt,  who  is  resident  of  North  Carolina;  Collins  v.  Ashland,  112  Fed. 
179,  holding  person  does  not  lose  his  domicile  and  citizenship  in  one  State 
by  removing  to  another  to  reside  temporarily  with  intent  to  return  at 
definite  time;  Pacific  Mut.  Life  Ins.  Co.  v.  Tompkins,  101  Fed.  642,  holding 
though  party  may  not  lose  his  domicile  by  removal  he  may  lose  his  resi- 
dence; Hanchett  v.  Blair,  100  Fed.  822,  holding  proof  of  residence  in 
same  place  for  seventy  years  and  that  he  owns  residence  there  in  which  he 
maintains  office  establishes  citizenship  for  jurisdictional  purposes;  Marks 
v.  Germania  Sav.  Bank,  110  La.  673,  34  South.  731,  holding  continuous, 
uninterrupted  declarations,  especially  at  times  not  suspicious,  accompanied 
by  fact  of  residence,  the  removal  of  personalty  and  the  exercise  of  political 
rights  establish  a  change  of  domicile;  Hairston  v.  Hairston,  27  Miss.  720, 
61  Am.  Dec.  634,  continued  residence  for  ten  years,  and  the  exercise  of 
the  right  of  voting  are  conclusive  as  to  citizenship;  Mowry  v.  Latham,  17 
R.  I.  481,  23  Atl.  13,  the  domicile  chosen  by  a  ward  was  his  legal  domicile; 
Kellogg  V.  City  of  Oshkosh,  14  Wis.  628,  the  place  where  a  single  man 
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resided  most  of  the  time,  conducted  his  principal  business  and  voted,  deter- 
mines his  residence ;  Dutcher  v.  Dntcher,  39  Wis.  658,  a  person  removing  to 
a  State  for  the  purpose  of  prosecuting  a  divorce  against  husband  residing 
there  is  a  resident  within  the  statute. 

Distinguished  in  Gaddie  v.  Mann,  147  Fed.  957,  one  who  is  native  of 
South  Carolina  and  votes  there  at  national  elections,  and  has  home  and 
family  there,  is  citizen  thereof,  though  he  has  business  in  Georgia  and 
voted  once  there  at  primary;  Easterly  v.  Goodwin,  35  Conn.  285,  95  Am. 
Dec.  239,  where  court  found  that  residence  of  plaintiff  in  California  was 
temporary,  and  although  he  voted  there,  his  citizenship  remained  in  another 
State. 

Denied  in  Quinn  v.  Nevills,  7  Cal.  App.  232,  93  Pac.  1056,  exercising 
right  of  suffrage  is  not  evidence  of  residence  entitling  defendant  to  change 
of  venue. 

Domicile  of  wife  for  purpose  of  divorce  suit.    Note,  16  L.  B.  A.  498. 

Indlvidnal  who  has  resided  in  State  for  considerahle  time,  being  en- 
gaged in  cnltiyating  and  improving  large  plantation,  upon  which  he  lives,  is 
presumed  to  he  citizen  of  such  State. 

Approved  in  Tsoi  Sim  v.  United  States,  116  Fed.  923,  holding  Chinese 
woman  without  certificate  cannot  be  deported  when  she  is  the  wife  of 
citizen ;  Sandberg  v.  Borstadt,  48  Colo.  99,  109  Pac.  421,  in  action  against 
sheriff  for  wrongful  levy,  plaintiff  having  been  resident  of  Colorado  for 
considerable  time,  was  entitled  to  benefit  of  exemption  laws;  Anderson  v. 
Watt,  138  U.  S.  706,  34  L.  Ed.  1082,  11  Sup.  Ct.  452,  a  man  living  and 
carrying  on  business  in  New  York  did  not  become  a  citizen  of  Florida  by 
reason  of  periodical  visits  to  country  home  purchased  for  invalid  wife, 
and  residence  of  husband  is  residence  of  wife;  Blair  v.  Western  Female 
Seminary,  1  Bond,  580,  Fed.  Cas.  1486,  where  a  person  went  to  a  State 
with  the  purpose  of  permanently  residing  there,  and  did  reside  there  four 
years,  voting  in  the  meantime,  he  became  a  citizen  of  that  State,  although 
his  family  remained  at  his  former  domicile;  Fitzgerald  v.  Arel,  63  Iowa, 
107,  50  Am.  Rep.  735,  16  N.  W.  714,  and  Blair  v.  Silver  Peak  Mines,  93 
Fed.  335,  allegation  of  citizenship  sufficiently  established  by  prima  facie 
proof  that  complainant  has  been  a  resident  and  property  owngr  for  seventy 
years,  a  person  renting  a  house  and  setting  up  housekeeping,  with  design 
of  remaining  until  he  has  completed  certain  work,  is  a  resident  of  that 
county;  Shaw  v.  Brown,  35  Miss.  314,  where  negroes  acted  as  free  persons 
and  were  so  regarded  in  the  community,  it  must  be  presumed  that  their 
residence  was  legal;  Fremont  v.  Merced  Mining  Co.,  McAU.  268,  Fed.  Cas. 
5095,  to  the  point  that  an  issue  as  to  citizenship  arising  in  an  equity  suit, 
may  be  tried  by  the  court. 

Presumption  of  citizenship  from  residence.    Note,  8  L.  B.  A.  (N.  8.) 
1245. 

Domicile  as  a  permanent  home.    Note,  9  E.  Br€.  713. 
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Wliere  ftaud  is  alleged  and  relief  ii  prajred  against  a  Judgment,  and  » 
Jndicial  sale  of  the  property  In  controversy,  complainafit  is  entitled  to  relief 
in  a  court  of  equity. 

Approved  in  ^piker  v.  American  Relief  Society,  140  Mich.  226,  103 
N.  W.  612,  foreign  judgment  may  be  attacked  for  want  of  jurisdiction 
unless  transcript  thereof  afi&rmatively-  shows  existence  of  court  rendering 
same;  Goldie  Const.  Co.  v.  Rich  Const.  Co.,  112  Mo.  App.  165,  86  S.  W. 
590,  where  justice's  judgment  against  complainant  was  entered  on  stipula- 
tion signed  by  attorney  purporting  to  appear  for  it,  such  judgment  being 
valid  on  face,  complainant  could  sue  to  restrain  its  enforcement  on  ground 
that  it  was  void  in  fact;  Pratt  v.  Curtis,  6  Bank.  Reg.  141,  2  Low.  89, 
Fed.  Cas.  11,375,  holding  United  States  courts  have  jurisdiction  in  equity 
to  set  aside  a  deed  in  fraud  of  creditors;  Lee  v.  Hollister,  6  Fed.  757,  to 
the  same  effect;  Harshey  v.  Blackmarr,  20  Iowa,  179,  89  Am.  Dec.  527. 
decree  and  sale  made  under  judgment  against  a  nonresident  who  had  no 
notice  or  service,  and  for  whom  attorneys  fraudulently  aj^^ared  and 
answered,  were  nullities ;  'Boro  v.  Harris,  13  Lea,  43,  judgment  as  ejectment 
against  infant,  no  bar  to  suit  by  him  for  recoveiy  of  land. 

Foreign  judgment,  fraud  hi  obtaining  jurisdiction.  Note,  7  Am.  Rep* 
136. 

Relief  in  equity,  other  than  appellate  proceedings,  against  jndgmenta, 
decrees  and  other  judicial  determinations.  Note,  54  Am.  St.  Bep. 
255. 

Conclusiveness  and  enforceability  of  judgment  of  foreign  eoori  having 
jurisdiction.    Note,  5  E.  B.  C.  745. 

Entry  in  record  that  party  to  suit  came  personally  into  eonrt  and  mivod 
process  cannot  be  controverted. 

Cited  in  Logansport  Gas  Co.  v.  Knowles,  2  Dill.  423,  Fed.  Cas.  8467, 
holding  the  judgment  of  a  sister  State  conclusive  where  the  record  alleges 
personal  service  of  summons. 

Parol  evidence  to  contradict  written  instrument.  Note,  11  E.  B.  0. 
235. 

Where  an  attorney  appeared  for  Joint  defendants  and  waived  process, 
without  being  authorized  to  do  so  by  one  of  them,  such  defendant,  not  bein^ 
personally  served,  is  not  bound  by  the  proceedings,  and  the  Judgment  aa  to 
him  is  a  nullity,  and  did  not  authorize  the  seizure  and  sale  of  his  property. 

Approved  in  Woods  v.  Dickinson,  7  Mackey  (D.  C),  304,  appearance 
by  counsel  having  no  authority  to  waive  process  and  defend  suit  does  not 
bind  party,  and  judgment  is  nullity;  Barney  v.  De  Kraft,  6  D.  C.  364, 
Appx.,  divorce  decree,  obtained  in  Iowa  against  appellant,  nonresident  not 
served  with  process  and  not  appearing,  is  not  binding  in  this  court; 
Chicago  etc.  R.  R.  Co.  v.  Hitchcock  Co.,  60  Neb.  728,  84  N.  W.  99,  holding 
unauthorized  appearance  in  case  where  no  process  has  been  served  upon 
defendant  is  void;  £x  parte  Bryan,  2  Hughes,  282, 14  Bank.  Reg.  81,  Fed. 
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Cas.  2061,  holding  an  illegal  sale  by  order  of  a  register  does  not  become 
valid  upon  confirmation  by  the  judge;.  Amott  v.  Webb,  1  Dill.  363,  Fed. 
Cas.  562,  in  an  action  on  a  judgment,  defendant  is  not  estopped  from 
showing  that  he  was  never  served,  and  never  appeared  nor  authorized 
or  assented  to  the  employment  of  counsel  who  filed  the  answer;  Lavin  y. 
Emigrant  Industrial  Bank,  18  Blatehf.  25,  1  Fed.  664,  a  judicial  deter- 
mination, in  another  State,  that  a  man  is  dead,  made  in  his  absence  and 
without  notice  to  or  process  issued  against  him,  is  not  conclusive ;  De  Kraft 
V.  Barney,  30  Fed.  Cas.  1071,  a  personal  judgment  obtained  against  a 
nonresident  who  was  not  served  with  process,  and  did  not  appear  is  not 
binding  in  another  State;  Nettleton  v.  Mosier,  3  Fed.  389,  the  appoint- 
ment of  a  guardian  for  a  minor,  neither  residing  nor  owning  property  in 
the  county,  may  be  attacked  in  a  collateral  proceeding;  Romaine  v.  Union 
Ins.  Co.,  28  Fed.  638,  vacating  the  service  of  sabpoena  served  outside  the 
district;  Mills  v.  Scott,  43  Fed.  455,  judgment  against  a  defendant  who 
was  not  served  with  process,  and  whose  appearance  was  entered  by  an 
unauthorized  attorney,  may  be  enjoined;  First  Nat.  Bank  v.  Cunningham, 
48  Fed.  514,  judgment  confessed  by  attorney  appearing  without  knowledge 
of  maker  of  note,  already  satisfied,  is  void;  Lapham  v.  Campbell,  61  Cal. 
300,  where  default  judgment  was  entered  in  another  State  upon  a  false 
affidavit  of  service  of  summons,  the  same  may  be  shown  in  an  action  for 
relief  against  judgment;  Great  West  Min.  Co.  v.  Woodmas  etc.  Min.  Co.,  12 
Colo.  53,  54,  61,  13  Am.  St.  Rep.  210,  211.  216,  20  Pac.  775,  778,  judg- 
ment rendered  without  service  and  upon  the  unauthorized  appearance  of 
an  attorney,  is  void ;  Handley  v.  Jackson,  31  Or.  557,  66  Am.  St.  Bep.  842, 
50  Pac.  917,  it  is  competent  to  hear  evidence  aliunde  offered  for  purpose 
of  overcoming  presumption  of  attorney's  authority  to  enter  appearance; 
Sherrard  v.  Nevius,  2  Ind.  243,  62  Am.  Dec.  510,  suit  upon  judgment  not 
sustainable,  where  attorney  appeared  for  a  former  member  of  a  partner- 
ship, upon  whom  there  was  no  service,  without  authority;  Reed  v.  Wright, 
2  G.  Greene,  37,  judgment  and  sale  of  property  by  virtue  of  unconstitu- 
tional laws  is  void;  Harshey  v.  Blackman,  20  Iowa,  172,  173,  182,  185, 
89  Am.  Dec.  522,  523,  530,  531,  532,  decree  and  sale,  made  under  judgment 
against  a  nonresident  who  had  no  notice  or  service,  and  for  whom  attor- 
neys fraudulently  appeared  and  answered,  were  nullities;  Pollard  v.  Bald- 
win, 22  Iowa,  332,  in  action  upon  a  foreign  judgment,  defendant  may  show 
that  he  was  not,  in  fact,  served  with  process;  Newcomb  v.  Dewey,  27 
Iowa,  390,  to  the  same  effect;  Mastin  v.  Gray,  19  Kan.  463,  465,  469,  27 
Am.  Bep.  152,  155,  158,  permitting  defendant  to  impeach  deed,  judgment 
and  constable's  return,  by  showing  that  return  was  false,  and  proof  of 
nonresidence;  Reynolds  v.  Fleming,  30  Kan.  112,  46  Am.  Rep.  89,.  1  Pac. 
65,  where  attorney  appeared  for  defendant  without  authority,  judgment 
is  void;  Eaton  v.  Hasty,  6  Neb.  427,  29  Am.  Rep.  368,  evidence  that  de- 
fendant fraudulently  obtained  judgment  of  revival  in  the  form  it  was 
rendered  should  have  been  received;  Keeler  v.  Elston,  22  Neb.  312, 34  N.  W. 
892,  to  the  same  effect;  Price  v.  Ward,  25  N.  J.  L.  229,  want  of  authority 
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in  attorney  who  appeared  may  be  shown  in  avoidance  of  judgment;  Kerr 
V.  Kerr,  41  N.  Y.  275,  divorce  granted  in  another  State,  neither  party  resid- 
ing there,  without  se^ice  upon  defendant  or  authorized  appearance  for 
her,  is  invalid  in  New  York;  Handley  v.  Jackson,  31  Or.  567,  65  Am.  St. 
Rep.  842,  50  Pac.  917,  evidence  to  negative  authority  of  attorney  to  enter 
an  appearance  of  an  unserved  def cn<^nt  is  com|>etent ;  Latimer  v.  Latimer, 
22  S.  C.  263,  a  judgment  recovered  by  an  attorney  without  authority  or 
knowledge  of  plaintiff  may  be  set  aside  as  void;  Bowler  v.  Huston,  30 
Gratt.  275,  32  Am.  Rep.  679,  in  action  on  judgment  rendered  in  another 
State,  it  is  competent  for  defendant  to  plead  and  prove  that  he  was  not 
summoned  and  did  not  appear  in  person  or  by  attorney;  McEachem  v. 
Brackett,  8  Wash.  655,  40  Am.  Rep.  925,  36  Pac.  691,  setting  aside  decree 
of  foreclosure  where  defendant  was  not  served  and  did  not  appear  or 
authorize  the  appearance  of  attorneys;  Kaufmann  v.  Drexel,  56  Neb.  233, 
76  N.  W.  561,  the  fact  that  attorney's  appearance  was  unauthorized  may 
be  shown;  Melhop  v.  Doane,  31  Iowa,  400,  7  Am.  Rep.  149,  action  not 
maintainable  upon  judgment  in  rem  obtained  in  another  State  against 
defendant  neither  appearing  nor  personally  served;  Sperry  v.  Reynolds, 
65  N.  Y.  188,  applying  this  doctrine  to  judgments  rendered  by  justices' 
courts;  Ferguson  v.  Crawford,  70  N.  Y.  258,  260,  26  Am.  Rep.  592,  594, 
holding  recitals  of  jurisdictional  facts  in  record  of  judgment  are  only 
prima  facie  evidence;  Weber  v.  Yancy,  7  Wash.  89,  34  Pac.  474,  a  void 
discharge  in  insolvency  proceedings  does  not  bar  action  obtained  on  judg- 
ment; Osborn  v.  Michigan  A.  L.  R.  R.  Co.,  2  Flipp.  506,  Fed.  Cas.  10,594, 
arguendo;  dissenting  opinion  in  Brown  v.  Nichols,  42  N.  Y.  40,  majority 
holding  judgment  against  defendant,  who  was  not  served  with  process, 
had  no  knowledge  of  suit,  nor  authorized  attorney  to  appear,  cannot  be 
attacked  collaterally  and  is  binding;  dissenting  opinion  in  People  v.  Doweli, 
25  Mich.  267,  arguendo. 

Distinguished  in  Scott  v.  Royston,  223  Mo.  594,  123  S.  W.  461,  where 
record  shows  on  face  attorney  unauthorized  to  represent  adult  children  in 
petition  by  widow  for  sale  of  real  estate,  judgment  void  cannot  be  attacked 
collaterally ;  Dale  v.  Redfield,  23  Blatchf .  17,  22  Fed.  515,  where  merchants 
employed  agents  to  appoint  attorneys,  bring  and  control  suits  for  the 
recovery  of  duties,  judgment  being  given  i^ainst  merchants  for  failure 
to  serve  bill  of  particulars,  they  were  estopped  thereby;  Daily  v.  Doe,  3 
Fed.  918,  holding  seizure  and  possession  of  a  vessel  by  marshal  under 
process  of  the  District  Court  in  admiralty  proceedings  is  notice  to  all  per- 
sons interested;  Kansas  City,  Ft.  S.  &  M.  R.  Co.  v.  Morgan,  76  Fed.  438, 
47  U.  S.  App.  1,  an  infant  suing  by  his  next  friend  is  bound  by  the  judg- 
ment; Homer  v.  Doe,  1  Ind.  133,  48  Am.  Dec.  358,  where  record  showed 
nothing  regarding  notice  to  infant  defendants,  jurisdiction  will  be  pre- 
sumed in  a  collateral  proceeding,  in  the  absence  of  proof  showing  want 
of  notice;  Wiley  v.  Pratt,  23  Ind.  633,  in  suit  to  set  aside  judgment  and 
sale  of  property  on  the  ground  of  fraudulent  appearance  by  an  attorney,  the 
complaint  not  alleging  citizenship  in  another  State,  and  the  existence  of 
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a  defense  to  the  merits,  was  demnrrable;  Vilas  v.  Plattsbnrg  ft  M.  R.  R. 
Co.,  123  N.  Y.  451,  20  Am.  St.  Rep.  773,  9.  L.  R.  A.  847,  26  N.  E.  943, 
relief  may  be  sought  only  by  motion  in  the  action  in  which  the  unauthor- 
ized appearance  was  entered;  Jones  v.  Williamson,  5  Cold.  379,  where 
attorney,  in  contemplation  of  law,  was  counsel  for  complainants,  and  the 
latter,  upon  reaching  majority,  did  not  show  diligence  in  attacking 
judgment. 

Denied  in  Sperry  v.  Reynolds,  65  N.  Y.  186,  this  rule  does  not  apply 
to  a  judgment  recovered  in  a  court  of  record. 

Confession  of  judgment  by  an  attorney,  without  authority.  Note, 
5  Am.  Dec.  245. 

Authority  of  attorney  to  appear.    Note,  16  Am.  Dec.  100. 

Judgment  by  unauthorized  appearance  of  attorney.  Note,  75  Am. 
Dec.  147,  149,  150. 

Right  of  attorney  to  appear  for  the  party  whom  he  assumes  to  repre- 
sent, presumption  of  such  authority,  and  methods  of  questioning  it. 
Note,  126  Am.  St.  Rep.  43. 

Effect  of  judgment  on  unauthorized  appearance.  Note,  21  L.  R.  A. 
848,  849,  856,  858,  859. 

Miscellaneous.  Cited  in  Hatfield  v.  King,  184  U.  S.  165,  46  L.  Ed.  483, 
22  Sup.  Ct.  478,  holding  that  question  whether  there  was  real  controversy 
is  examinable  on  motion  supported  by  affidavits.  \ 

6  How.  190-200,  12  L.  Ed.  399,  PEAgE  ▼.  DWIGHT. 

Where  one  of  several  parties  named  in  a  promissory  note  refused  to  be  a 
payee  of  it,  and  was  treated  in  the  deUyery  and  negotiation  as  no  party  and 
having  no  interest,  after  indorsement  and  delivery  hy  real  payees,  the  indorsee 
had  a  right  to  recover  and  to  prove  the  facts  hy  parol.     " 

■  

Approved  in  Mann  v.  Second  Nat.  Bank,  34  Kan.  750,  10  Pac.  152,  where 
note  appeared  on  its  face  to  belong  to  **W.,  president,"  but  in  fact  Be- 
longed to  the  **C.  M.  Co.,"  the  indorsement  **C.  M.  Co.,  by  W^  president," 
was  sufficient  and  conveyed  title  free  from  equities;  Lumberman's  Bank 
V.  Pratt,  51  Me.  565,  where  **Co."  was  added  to  payee's  name  through 
mistake  and  he  indorsed  note  in  his  own  name,  he  was  liable  thereon; 
Greenville  v.  Ormand,  51  S.  C.  72,  64  Am.  St.  Rep.  670,  28  S.  E.  56, 
holder  of  negotiable  note  executed  by  sureties  for  purpose  of  being  dis- 
counted by  payee  who,  instead,  indorsed  it  without  consideration,  may 
recover. 

Distinguished  in  Rowe  v.  Putnam,  131  Mass.  282,  holding  maker  of  check 
not  liable  to  innocent  indorsee  holding  check  under  forged  indorsement 
of  payee's  name;  Rogers  v.  Ware,  2  Neb.  47,  the  holder  of  a  bill  must 
show  a  genuine  indorsement  by  the  payee  before  he  can  recover;  Price  v. 
Brown,  98  N.  Y.  394,  a  note  payable  to  order  and  not  indorsed  is  pre- 

III— 77 
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in  Indian  Territory,  reversing  and  remanding  cause,  is  not  final  appealable 
decree;  Mercantile  Trust  Co.  v.  Chicago  etc.  Ry.  Co.,  123  Fed.  391,  hold- 
ing decree  on  intervening  petition  against  receiver,  directing  him  to  de- 
liver certain  property  and  to  pay  value  of  rental  and  referring  matter 
to  master  to  determine  rental  value,  is  not  final;  East  Coast  Cedar  Co.  v. 
People's  Bank,  111  Fed.  449,  holding  partition  decree  determining  issac 
and  ordering  sale  of  land,  leaving  distribution  of  proceeds  as  only  thing 
to  be  done,  is  appealable;  The  Alert,  61  Fed.  115,  holding  where  in  libel 
fQr  loss  of  freight,  owner's  petition  alleged  that  charterer  was  responsible 
and  charterer  denied  both  libel  and  petition,  and  court  entered  decree 
against  ship  but  retained  cause  for  further  proceedings  as  to  liability 
o£  owner  and  charterer,  decree  was  appealable;  Empire  Construction  Co.  v. 
Crawford,  57  Colo.  290,  141  Pac.  477,  in  suit  to  enforce  mechanic's  lien 
on  canals  and  reservoirs,  where  construction  company  filed  cross-complaint 
against  contractor,  judgment  against  contractor  is  final;  Camp  Phosphate 
Co.  V.  Anderson,  48  Fla.  236,  111  Am.  St.  B^.  82,  37  South.  726,  decree 
in  partition  ordering  sale  by  commissioners  based  on  report  that  partition 
cannot  be  made  without  prejudice  is  final;  Little  v.  St.  Louis  Union  Trust 
Co.,  146  Mo.  App.  592,  593,  124  S.  W.  604,  decree  forbidding  further  pro- 
ceedings against  defendant  and  discharging  it  from  liability,  but  reserv- 
ing question  of  costs  and  counsel  fees,  is  final;  Sacramento  Valley  Irr.  Co. 
v.  Lee,  15  N.  M.  571,  113  Pac.  835,  decree  granting  injunction  and  appoint- 
ing receiver  for  insolvent  coiporation  is  final  decree;  Bankhead  v.  Good, 
56  S.  C.  3^5,  34  S.  E.  690,  holding  where  judgment  was  entered  at  foot  of 
account  stated,  and  on  levy  defendant  filed  statement  that  there  were  no 
discounts,  it  was  final;  dissenting  opinion  in  Bray  v.  Staples,  180  Fed. 
330,  103  C.  C.  A.  451,  majority  holding  that  decree  awarding  priority  to 
defendant  over  bondholders  and  payment  of  certain  sum  by  receiver 
was  not  final  where  report  of  receiver  was  not  filed;  dissenting  opinion 
in  Heinze  v.  Butte  etc.  Min.  Co.,  126  Fed.  29,  majority  holding  appellate 
court  could  not  under  facts  examine  power  of  l6wer  court  to  authorize 
appointment  of  receiver  for  mining  property  with  authority  to  operate 
same;  Thomson  v.  Dean,  7  Wall.  346,  19  L.  Ed.  95,  holding  decree  deciding 
the  ownership  of  certain  stock,  and  awarding  immediate  execution,  leav- 
ing only  matters  of  account  to  be  adjusted,  a  final  decree;  French  v.  Shoe- 
maker, 12  Wall.  98,  20  L.  Ed.  271,  where  the  whole  law  of  a  case  is  settled 
by  a  decree,  it  is  final  so  far  as  respects  a  right  of  appeal;  Fench  v.  Hay, 
22  Wall.  245,  22  L.  Ed.  866,  a  decree  setting  aside  a  fraudulent  sale  and 
charging  defendant  with  rents,  leaving  the  amount  thereof  to  a  master, 
was  a  final  decree;  Chicago  etc.  R.  R.  Co.  v.  Fosdick,  106  U.  S.  71,  83, 
27  L.  Ed.  55,  64,  1  Sup.  Ct.  12,  an  appeal  may  lie  from  a  decree  of  fore- 
vlosnre  and  sale  and  from  a  subsequent  decree  made  in  execution  of  prior 
decree  and  correcting  errors  therein;  Winthrop  Iron  Co.  v.  Meeker,  109 
U.  S.  183,  27  L.  Ed.  899,  3  Sup.  Ct.  113,  a  decree  setting  aside  proceedings 
at  a  meeting  of  stockholders  and  board  of  directors  and  appointing  re- 
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ceiver  for  coxporation,  reserving  further  directions  respecting  costs,  )s 
final;  Farmers'  Loan  &  Tmst  Co.,  Petitioner,  129  U.  S.  213,  32  L.  Ed.  657, 
9  Sup.  Ct.  266,  an  order  that  a  receiver  may  borrow  money  and  issue  cer- 
tificates therefor,  made  after  decree  of  foreclosure  and^appeal  thereon,  is 
a  final  decree  from  which  appeal  lies;  Hill  v.  Chicago  &  E.  R.  R.  Co.,  140 
U.  S.  54,  35  L.  £d.  332,  11  Sup.  Ct.  691,  a  decree  dismissing  bill  as  to  cer- 
tain parties  for  want  of  equity  and  denying  relief  to  complainant  "upon 
all  matters  and  things  in  controversy  was  final  as  to  all  matters  deter- 
mined; Lewisburg  Bank  v.  Sheffy,  140  U.  S.  452,  35  L.  Ed.  486,  11  Sup. 
Ct.  758,  a  decree  is  rendered  none  the  less  final  because  the  court  retains 
the  funds  in  controversy  for  the  purpose  of  distributing  it  as  decreed;  In 
re  Place,  9  Blatchf.  371,  Fed.  Cas.  11,201,  an  appeal  will  lie  from  an  order 
rejecting  and  disallowing  claim  of  a  creditor  against  estate  of  bankrupt; 
Potter  v.  Deal,  50  Fed.  863,  5  U.  S.  App.  49,  decree  directing  certain  papers 
to  be  turned  over  to  bank  president  and  to  receiver  was  final  and  appeal- 
able; Brush  Electric  Co.  v.  Electric  Imp.  Co.,  51  Fed.  561,  7  U.  S.  App. 
208,  an  order  overruling  motion  to  be  dismissed  from  a  suit  for  infringe- 
ment was  a  final  decision;  New  Orleans  v.  Peakc,  52  Fed.  76,  2  U.  S.  App. 
403,  decree  confirming  receiver's  sale  final;  Standlcy  v.  Roberts,  59  Fed. 
840,  19  U.  S.  App.  407,  orders  dismissing  interpleaders,  and  auxiliary 
Iietition  for  an  injunction  and  vacating  temporary  injunction,  are  final 
and  appealable;  Tuttle  v.  Clafiin,  66  Fed.  8,  26  U.  S.  App.  678,  a  decree 
sustaining  certain  exceptions  to  master's  report,  and  adjudging  that  com- 
plainant might  have  cause  returned  to  master,  should  he  so  elect,  and 
taxing  costs,  is  final;  Salmon  v.  Mills,  66  Fed.  33,  27  U.  S.  App.  732,  a 
judgment  upon  issue  raised  by  interplea  is  subject  to  review;  Rust  v. 
United  Water-Works  Co.,  70  Fed.  132,  36  U.  S.  App.  167,  a  judgment 
denying  petition  of  receiver  to  have  a  judgment  set  aside,  with  leave  to 
come  in  and  defend  action,  may  be  reviewed  as  writ  of  error;  Andrews  v. 
National  Foundry  &  Pipe  Works,  73  Fed.  518,  34  U.  S.  App.  632,  a  de- 
cree fixing  the  amount  due  secured  and  unsecured  creditors,  and  adjudg- 
ing the  means  of  satisfying  the  same,  was  final  and  appealable;  Standard 
Elevator  Co.  v.  Crane  Elevator  Co.,  76  Fed.  771,  772,  773,  780,  46  U.  S, 
App.  411,  decree  adjudging  ownership  of  patents  is  in  claimant,  that 
claims  of  patents  are  valid,  that  defendants  have  infringed  them,  and 
granting  a  perpetual  injunction  is  appealable  as  a  final  decision;  The 
Eugene,  87  Fed.  1003,  a  decree  in  admiralty  awarding  libelants  a  definite 
sum,  adjudging  existence  of  lien  therefor,  and  directing  sale  of  vessel 
and  payment  of  proceeds  in  registry,  to  await  further  order,  is  final  and 
subject  to  appeal;  Jones  v.  Wilson,  64  Ala.  54,  wliere  demurrer  was  over- 
ruled and  decree  rendered  that  bill  contained  equity,  which  settled  the 
merits  against  defendant,  an  appeal  was  properly  taken ;  Ex  parte  Branch, 
63  Ala.  386,  an  appeal  will  lie  from  a  decree  of  foreclosure  and  sale;  Doan 
V.  Glenn,  1  Colo.  418,  judgment  in  favor  of  interpleading  claimants  in  an 
attachment  suit  is  final;  Archer  v.  Hart,  5  Fla.  258,  order  directing  sale 
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of  slave  and  distribution  of  proceeds  will  support  an  appeal  before  the 
carrying  out  of  the  order;  Whitaker  v.  Sparkman,  30  Pla.  357,  11  South. 
545,  an  order  requiring  administrator  of  insolvent  estate  to  pay  over  money 
for  distribution,  is  appealable;  Lalande  v.  McDonald,  2  Idaho,  287,  13 
Pac.  348,  a  judgment  of  nonsuit  is  a  final  judgment  within  the  meaning 
of  the  Idaho  code;  Chicago  etc.  Ry.  Co.  v.  Chicago,  148  111.  153,  35  N.  £• 
883,  an  appeal  will  lie  in  a  proceeding  to  condemn  land  from  the  order  of 
I^ossession ;  DaboU  &  Johnson  v.  Field,  9  R.  I.  285,  an  appeal  may  be  taken 
from  an  order  of  distribution;  Gill  v.  Creed,  3  Cold.  298,  decree  fixing 
amount  due  claimants,  and  ordering  sale  of  land  attached,  was  final;  Hipp 
V.  Huchett,  4  Tex.  22,  a  decree  of  foreclosure  and  sale  is  regarded  as  final 
upon  the  merits;  Merle  v.  Andrews,  4  Tex.  210,  decree  to  establish  right 
of  plaintiff  to  lands,  etc.,  ordering  their  conveyance  to  him,  and  decreeing 
costs,  but  reserving  for  further  consideration  portion  of  report  finding  a 
certain  sum  due  plaintiff,  was  final;  Cannon  v.  Hemphill,  7  Tex.  195,  a 
decree  dividing  land  in  controversy,  entered  with  consent  of  parties,  was 
final;  Redus  v.  Burnett,  59  Tex.  581,  decree  in  Chancery  Court,  against 
executors,  final;  Akerly  v.  Vilas,  24  Wis.  177,  1  Am.  Rep.  176,  an  order 
of  a  State  court,  transferring  a  cause  to  a  Federal  court,  is  appealable; 
Core  V.  Strickler,  24  W.  Va.  694,  a  bill  of  review  will  lie  to  a  decree  in  - 
a  creditor's  suit,  which  ascertains  amounts  and  priorities  of  debts  sought 
to  be  established  as  liens;  dissenting  opinion  in  Central  Trust  Co.  v.  Mari- 
etta &  N.  G.  R.  R.  Co.,  75  Fed.  206,  41  U.  S.  App.  339,  majority  holding 
decree  foreclosing  mortgage,  directing  a  sale,  and  appointing  a  master  to 
report  as  to  priority  of  receivers'  certificates  over  mortgages,  not  final; 
dissenting  opinion  in  Randall  v.  Peckham,  11  R.  I.  607,  upon  the  question 
of  what  is  a  final  decree;  Ryan  v.  McLeod,  32  Gratt.  381,  aignendo. 

Distinguished  in  Ex  parte  National  Enameling  etc.  Co.,  201  U.  S.  160, 
163,  164,  50  L.  Ed.  708,  709,  26  Sup.  Ct.  404,  complainant  cannot  cross- 
appeal  from  decree  in  patent  suit  where,  after  granting  injunction  as  to 
claims  held  valid,  bill  was  dismissed  as  to  claim,  held  void;  Sheppy  ▼. 
Stevens,  200  Fed.  947,  119  C.  C.  A.  330,  judgment  sustaining  demurrer  to 
one  cause  of  action  not  reviewable  by  writ  of  error  until  determination 
of  issue  in  second  cause  of  action;  Odbert  v.  Marquet,  175  Fed.  49,  50,  99 
C.  C.  A.  60,  decree  determining  complainants  entitled  to  damages  for 
fraudulent  misrepresentations  and  referring  matter  of  damages  to  special 
master  is  interlocutory  and  not  appealable;  Maas  v.  Lonstorf,  166  Fed.  44, 
91  C.  C.  A.  627,  decree  is  not  final  and  appealable  where  no  immediate 
sale  or  transfer  of  property  is  directed,  and  decree  refers  another  part  of 
controversy  to  master;  Commercial  National  Bank  v.  Consumers'  Brewing 
Co.,  16  App.  D.  C.  196,  appeal  will  not  lie  from  judgment  sustaining  de- 
murrer to  one  of  two  counts  to  declaration,  pending  trial  of  issues  under 
remaining  count;  McAuslan  v.  McAuslan,  34  R.  I.  470',  471,  83  AtL  840, 
841,  in  suit  to  remove  testamentary  trustee  and  for  accounting,  decree 
confirming  master's  report  was  not  final,  and  proceedings  could  be  re- 
viewed on  appeal  from  subsequent  decree  removing  trustee  and  fixing 
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amount  due  trust  estate;  Barnard  v.  Gibson^  7  How.  657,  12  L.  Ed.  860^ 
holding  decree  refennng  amount  of  damages  to  a  master,  but  not  dismiss- 
ing bill  nor  decreeing  costs,  not  a  final  decree;*  Craighead  v.  Wilson,  18 
How.  202,  15  L.  Ed.  338,  reference  to  a  master  to  state  accounts  between 
the  parties  not  such  a  final  decree  as  could  be  appealed  from;  Beebe  v. 
Russell,  19  How.  287,  15  L.  Ed.  669,  where  a  case  was  referred  to  a  master, 
to  take  an  account  of  rents  and  profits,  upon  evidence,  and  report  results, 
the  decree  was  not  final;  McGourkey  v.  Toledo  &  Ohio  Ry.,  146  U.  S.  546, 
547,  548,  86  L.  Ed.  1083,  1084,  13  Sup.  Ct.  173,  dismissal  of  intervener's 
petition  not  a  final  decree;  in  Bostwick  v.  Brinkerhofif,  106  U.  S.  4,  27  L.  Ed. 
74,  1  Sup.  Ct.  16,  holding  a  judgment  of  reversal  by  a  State  court,  with 
leave  for  further  proceedings,  not  subject  to  review;  Grant  v.  Phoenix 
Ins.  Co.,  106  U.  S.  431,  27  L.  Ed.  238,  1  Sup.  Ct.  416,  a  decree  of  fore- 
closure, which  neither  finds  the  amount  due  nor  orders  the  sale  of  the 
property,  is  not  final;  Burlington  etc.  Ry.  Co.  v.  Simmons,  123  U.  S.  55, 
31  L.  Ed.  74,  8  Sup.  Ct.  59,  a  decree  of  foreclosure,  without  ordering  sale, 
directing  a  continuance  for  further  order  and  decree,  upon  the  coming 
in  of* master's  report,  is  not  final;  Keystone  etc.  Iron  Co.  v.  Martin,  132 
U.  S.  93,  97,  33  L.  Ed.  276,  277,  10  Sup.  Ct.  33,  34,  a  decree  ordering  a 
perpetual  injunction  and  an  account  before  a  master,  not  final  or  appeal- 
able; Norton  v.  Hood,  12  Fed.  765,  orders  granting  or  refusing  injunc- 
tions are  not  appealable;  Gunn  v.  Black,  60  Fed.  160,  19  U.  S.  App.  489, 
an  order  made  for  the  purpose  of  executing  a  decree,  but  reserving  final 
action  until  report  of  commissioner,  may  not  be  reviewed  on  appeal; 
Marden  v.  Campbell  etc.  Co.,  67  Fed.  812,  33  U.  S.  App.  123,  a  decree 
claiming  certain  claims  of  a  patent  valid  and  infringed,  others  valid,  and 
still  others  not  infringed,  does  not  give  right  of  appeal  until  final  dis- 
position after  accounting;  Davie  v.  Davie,  52  Ark.  227,  20  Am.  St.  Bep. 
172,  12  S.  W.  559,  dismissing  appeal  when  decree  in  ejectment  proceed- 
ings looked  to  further  judicial  action  before  its  execution;  Bellamy  v. 
Bellamy,  4  Fla.  253,  dismissing  appeal  from  order  directing  money  to  bo 
paid  into  court,  ousting  trustee  and  appointing  a  receiver  for  property 
declared  to  be  held  in  trust;  Huntington  v.  Moore,  1  N.  M.  474,  in  an 
action  by  widow  against  deceased  husband's  partner,  to  compel  an  account- 
ing, an  order  requiring  payment  of  plaintiff's  support,  pending  settlement, 
is  not  appealable;  Ex  parte  Farrars,  13  S.  C.  269,  decree  ascertaining 
that  certain  moneys,  with  interest,  were  in  the  hands  of  an  assignee  and 
applicable  to  an  admitted  debt,  not  a  final  money  decree ;  Bent  v.  Miranda, 
8  N.  M.  83,  84,  85,  42  Pac.  92,  93,  decree  establishing  complainant's  inter- 
est in  certain  lands,  but  reserving  adjudication  "as  to  its  partition  until 
a  future  term,"  not  final,  and  may  be  vacated. 

Final  and  interlocutory  judgments  and  decrees.  Note,  60  Am.  Dec. 
429,  430. 

Finality  of  decree  adjudicating  equities  but  reserving  settlement  of 
accounts  for  report  of  master.    Note,  5  Ajul  Gas.  177. 
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Decree  Is  not  final  where  money  is  directed  to  be  paid  Into  conrt»  or 
properly  delivered  to  a  receiver,  or  held  in  trust  to  be  delivered  to  new  trustee, 
or  cases  of  like  description;  such  decree  is  interlocutory  only  and  not  appeal- 
able. 

Approved  in  Vicksburg  Wateinvorks  Co.  v.  Vicksburg,  153  Fed.  121,  82 
C.  C.  A.  250,  order  modifying  temporary  injunction  and  not  determining 
cause  on  merits  is  not  final  order  from  which  appeal  may  be  taken;  Norris 
Safe  &  Lock  Co.  v.  Manganese  etc.  Co.,  ^50  Fed.  577,  578,  order  requiring 
party  to  pay  into  registry  of  court  money  in  its  possession,  which  is  sub- 
ject of  litigation,  is  interlocutory  and  nonappealable;  Orant  v.  Phoenix 
Ins.  Co.,  106  U.  S.  432,  27  L.  Ed.  238,  1  Sup.  Ct.  416,  holding  a  decree  of 
foreclosure  which  neither  finds  the  amount  due  nor  orders  the  sale  of  the 
lU'operty  is  not  final;  Louisiana  Nat.  Bank  v.  Whitney,  121  U.  S.  286,  30 
L.  Ed.  961,  7  Sup.  Ct.  897,  an  order  directing  the  payment  into  court  of 
a  garnishee  fund,  pending  the  determination  of  the  right  to  it,  is  not  a 
final  decree;  Smith  v.  Vulcan  Iron  Works,  165  U.  S.  524,  41  L.  Ed.  812, 
17  Sup.  Ct.  410,  and  Reaves  v.  Oliver,  168  U.  S.  704,  42  L,  Ed.  1212,  18 
Sup.  Ct.  946,  dismissing  writ  of  error  and  appeal  from  interlocutory  de- 
cree; Dufour  V.  Lang,  54  Fed.  916,  2  U.  S.  App.  477,  a  decree  removing 
liquidators  of  a  corporation,  and  appointing  receivers  having  in  addition 
powers  and  duties  of  liquidators,  is  not  final;  Florida  Construction  Co.  v. 
Young,  59  Fed.  722,  11  U.  S.  App.  683,  an  order  appointing  a  receiver  is 
not  appealable;  Nacoochee  Hydraulic  Mining  Co.  v.  Davis,  40  Ga.  319,  writ 
of  error  will  not  lie  from  order  dissolving  an  injunction ;  Coates  v.  Cunning- 
ham, 80  111.  468,  a  writ  of  error  will  not  lie  to  reverse  a  decree  appointing 
a  receiver  but  settling  no  rights;  Tolman  v.  Jones,  114  111.  153,  28  N.  E. 
465,  at!  interlocutory  order  for  the  holding  and  preservation  of  property 
during  litigation  is  not  the  subject  of  appeal;  Chicago  Steel  Works  v. 
Illinois  Steel  Co.,  153  111.  14,  38  N.  E.  1035,  decree  appointing  receiver, 
under  the  facts  of  the  case,  held  to  be  interlocutory;  Greeley  v.  Missouri 
Pacific  Ry.  Co.,  123  Mo.  163,  27  S.  W.  615,  under  the  laws  of  Missouri  an 
appeal  will  not  lie  from  an  order  appointing  a  receiver;  Guardian  Savings 
Bank  v.  Reilly,  8  Mo.  App.  548,  dismissing  writ  of  error  dated  from  a 
subsequent  order;  Steel  v.  Ilolliday,  18  Or.  153,  an  order  requiring  a  re- 
ceiver to  join  an  administrator  in  the  sale  of  certain  property,  is  not 
appealable;  United  States  v.  Church,  5  Utah,  396,  16  Pac.  724,  an  order 
appointing  a  receiver  is  not  a  final  decree;  Bissell  Carpet -Sweeper  Co.  v. 
Goshen  Sweeper  Co.,  72  Fed.  551,  43  U.  S.  App.  47,  holding  an  order,  so 
modifying  a  decree  as  to  pro  tanto  dissolve  original  injunction,  is  an 
appealable  interlocutory  order  within  the  Act  of  February,  1895 ;  Kilpatrick 
V.  Kansas  City  &  B.  R.  R.  Co.,  38  Neb.  641,  41  Am.  St.  Rep.  757,  57  N.  AV. 
671,  an  interlocutory  order,  in  suit  pending  in  a  Federal  court,  not  a  bar 
to  litigation  of  the  same  matter  in  State  court;  Baird  v.  Cumberland  etc. 
Turnpike  Co.,  1  Lea,  397,  an  order  appointing  a  receiver  is  not  such  an  in- 
terlocutory order  or  decree  as  may  be  superseded  under  the  code;  Chase  v. 
Driver,  92  Fed.  784,  holding  decree  ordering  resale  under  dee<l  of  trust  and 
ordering  master  to  state  account  and  order  confirming  sale  are  final. 
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Modified  in  Smith  v.  Vulcan  Iron  Works,  166  U.  S.  624,  41  L.  Ed.  812, 
17  Sup.  Ct.  410,  under  section  7  of  the  act  of  1891,  an  appeal  may  be  taken 
from  an  interlocutory  order  or  decree  granting  or  continuing  an  injunc- 
tion; Richmond  v.  Atwood,  62  Fed.  21,  6  U.  S.  App.  1,  17  L.  E.  A.  618, 
to  the  same  effect. 

Circuit  Courts,  in  framing  and  carrying  into*  execution  their  interlocutory 
orders,  should  keep  in  view  the  difference  betweei^  the  right  of  appeal,  as 
practiced  in  the  English  chancery  Jurisdiction,  and  as  restricted  by  act  of 
Congress. 

Cited  in  Bissell  Carpet-Sweeper  Co.  v.  Goshen  Sweeper  Co.,  72  Fed.  647, 
566,  43  U.  S.  App.  47,  holding  an  order  so  modifying  decree  as  to,  pro 
tan  to,  dissolve  the  original  injunction,  is  an  appealable  interlocutory  order 
within  the  act  of  February,  1895. 

Appeals  to  the  House  of  Lords  may  be  taken  ftom  an  interlocutory  order 
of  the  chancellor,  which  decides  a  right  of  property  in  dispute. 

'  Cited  in  Smith  v.  Vulcan  Iron  Works,  165  U.  S.  624,  41  L.  Ed.  812,  17 
Sup.  Ct.  410,  and  Richmond  v.  Atwood,  52  Fed.  26,  6  U.  S.  App.  1,  17 
L.  E.  A.  620,  both  arguendo. 

In  Federal  courts,  right  of  appeal  is  by  law  limited  to  final  decrees. 
Approved  in  Baltimore  etc.  R.  Co.  v.  Interstate  Commerce  Com.,  215 
U.  S.  224,  54  L.  Ed.  169,  30  Sup.  Ct.  86,  Circuit  Court  divided  in  opinion 
as  to  enjoining  order  of  commerce  commission  cannot  certify  whole  case 
to  Supreme  Court;  Ex  parte  National  Enameling  etc.  Co.,  201  U.  S.  160, 
50  L.  Ed.  708,  26  Sup.  Ct.  404,  complainant  cannot  cross-appeal  from  de- 
cree in  patent  suit  where  after  granting  injunction  as  to  claims  held  valid, 
bill  was  dismissed  as  to  claims  held  void;  United  States  v.  Girault,  11 
How.  32,  13  L.  Ed.  592,  dismissing  writ  of  error  where  joint  action  upon 
a  bond  where  case  was  not  finally  disposed  of  with  respect  to  all  the 
parties. 

Ohject  and  policy  of  acts  of  Congress  in  relation  to  appeals  have  heen  to 
save  the  expense' and  delays  of  repeated  appeals  in  the  same  suit. 

Cited  in  McLish  v,  Roff,  141  U.  S.  666,  35  L.  Ed.  894,  12  Sup.  Ct.  120, 
under  section  5  of  the  act  of  March  3,  1891,  the  appeal  or  writ  of  error 
can  be  taken  only  after  final  judgment;  Bissell  Carpet-Sweeper  Co  v. 
Goshen  Sweeper  Co.,  72  Fed.  553,  43  U.  S.  App.  47,  arguendo. 

Circuit  Courts  should  properly  announce  their  opinion  in  an  interlocutory 
order,  and  withhold  decree  setting  aside  titles  and  conveyances,  until  the  case 
is  ready  for  final  decree. 

Approved  in  North  Carolina  R.  R.  Co.  v.  Swasey,  23  Wall.  410,  411,  23 
L.  Ed.  137,  holding  an  interlocutory  order  announcing  the  court's  opinion 
as  to  the  rights  of  tlfc  parties  not  a  final  decree;  Ex  parte  Elyton  Land  Co.;^ 
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104  Ala.  92,  15  South.  940,  criticising  the  contrary  practice;  Jones  y.  Wil- 
son, 54  Ala.  55,  arguendo. 

6  How.  206-209,  12  L.  Ed.  406,  TSBXJNB  Y.  FOUBNIQUET. 

Circuit  Court  decree  is  not  final  wbich  directs  that  complainants  were 
entitled  to  two-sevenths  of  certain  property,  referring  the  matter  to  a  master 
to  state  an  account,  and  reserving  all  other  matters  in  controyersy  until  the 
coming  in  of  master's  repoxt. 

Approved  in  Rexford  v.  Brunswicke-Balke-CollenderCo.,  228  U.  S.  346, 
57  L.  Ed.  867,  33  Sup.  Ct.  515,  decree  adjudging  right  of  possession  to  one 
of  parties  but  appointing  special  master  to  take  evidence  as  to  identity  of 
articles  is  not  final  and  not  appealable ;  Cushman  etc^  Mfg.  Co.  v.  Orammes, 
225  Fed.  886,  in  suit  for  unfair  trade  and  infringement  of  trademark,  de- 
cree finding  issues  for  plaintiff  and  referring  to  master  amount  of  damages 
is  interlocutory  and  not  appealable;  Odbert  v.  Marquet,  175  Fed.  50,  99 
C.  C.  A.  60,  decree  that  defendants  should  pay  damages  and  referring 
matter  to  special  master  is  interlocutory  and  not  appe^able;  Maas  v. 
Jjonstorf,  166  Fed.  44,  91  C.  C.  A.  627,  decree  ordering  defendant  to  con- 
vey land  and  an  accounting  before  master  was  not  final,  therefore  not 
appealable;  Ogdcn  v.  Weaver,  108  Fed.  567,  holding  decree  determining 
invalidity  of  contract  and  referring  case  to  master  to  state  account  is 
interlocutory;  Pittsburgh,  C.  &  St.  Ry.  Co.  v.  Baltimore  &  0.  R.  R.  Co.,  61 
Fed.  708,  holding  no  appeal  lies  from  order  determining  right  of  complain- 
ant to  an  account  and  settling  principles  on  which  account  should  be  taken ; 
Roller  V.  Clarke,  19  App.  D.  C.  547,  decrees  for  partition  and  sale  did  not 
constitute  final  decree  which  after  term  lower  court  could  not  vacate; 
dissenting  opinion  in  Heinze  v.  Butte  etc.  Min.  Co.,  126  Fed.  29,  majority 
.Jiolding  appellate  court  could  not  under  facts  examine  power  of  lower 
court  to  authorize  appointment  of  receiver  for  mining  property,  with 
authority  to  operate  same;  Craighead  v.  Wilson,  18  How.  200,  15  L.  Bd. 
333,  holding  reference  to  a  master  to  state  accounts  between  the  parties 
not  such  a  final  decree  as  could  be  appealed  from;  Keystone  Iron  Co.  v. 
Martin,  132  U.  S.  93,  94,  S3  L.  Ed.  276,  10  Sup.  Ct.  32,  33,  a  decree  order- 
ing a  perpetual  injunction  and  an  account  before  a  master  not  final  or 
appealable;  McGourkey  v.  Toledo  &  O.  Ry.  Co.,  146  U.  S.  547,  36  L.  Bd. 
1084,  13  Sup.  Ct.  173,  dismissal  of  intervener's  petition  not  a  final  decree; 
Lockwood  V.  Wickes,  75  Fed.  119,  36  U.  S.  App.  321,  a  decree  sustaining 
a  patent,  declaring  infringement,  awarding  a  perpetual  injunction,  and 
referring  cause  to  master  to  report  profits,  is  not  final;  Cohn  &  Weis  ▼• 
Hamlet,  44  Ark.  345,  an  order  sustaining  demurrer  to  complaint  in  re- 
plevin, dismissing  complaint  and  directing  writ  of  inquiry  to  assess  de- 
fendant's damages,  is  not  final;  Rochat  v.  Gee,  91  Cal.  358,  27  Pac.  671, 
dismissing  appeal  from  order  approving  receiver's  preliminary  account; 
Bellamy  v.  Bellamy,  4  Fla.  251,  dismissing  appeal  from  order  directing 
money  to  be  paid  into  court,  ousting  trustee  and  appointing  a  receiver 
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for  property  declared  to  be  held  in  trast;  Dorsey  v.  Thompson,  37  Md. 
50,  an  order  renewing  and  continuing  a  former  order  of  sale  not  a  final 
decree;  Brown  v.  Minnesota  Thresher  Mfg.  Co.,  44  Minn.  325,  46  N.  W. 
561,  dismissing  appeal  from  an  interlocutory  order  of  administrative 
nature,  made  in  course  of  insolvency  proceedings;  Bent  v.  Miranda,  8 
N.  M.  83,  84,  85,  42  Pac.  92,  93,  decree  establishing  complainant's  interest 
in  certain  land,  but  reserving  adjudication  "as  to  its  partition  until  a 
future  term,"  not  Rnal,  and  may  be  vacated;  Foumiquet  v.  Perkins,  16 
How.  85,  14  L.  Ed.  855,  where  the  same  case  was  again  before  the  Supreme 
Court;  West  v.  Smith,  8  How.  413,  12  L.  Ed.  1135,  arguendo;  dissenting 
opinion  in  Chappell  v.  Funk,  57  Md.  481,  majority  entertaining  an  appeal 
from  an  order  overruling  demurrers  and  directing  defendant  to  answer; 
dissenting  opinion  in  Quidnick  Co.  v.  Chafee,  13  R.  I.  401,  majority  hold- 
ing decree  authorizing  sale  ^  of  trust  estate,  though  prescribing  no  time, 
place  or  manner  of  sale,  was  final,  and  could  not  be  altered  by  a  single 
judge. 

Distinguished  in  Grant  v.  East  &  West  R.  R.  Co.,  50  Fed.  797, 2  U.  S.  App. 
182,  holding  complainants  might  appeal  from  decree  dismissing  an  auxili- 
ary bill;  Cannon  v.  Hemphill,  7  Tex.  195,  a  decree  dividing  land  in  con- 
troversy, entered  with  consent  of  parties,  was  final;  Chase  v.  Driver,  92 
Fed.  784.  decree  ordering  sale  of  specific  property  is  final,  although  re- 
ferring case  to  master  to  state  account. 

Final  and  interlocutoiy  judgments  and  decree.    Note,  60  Am.  Dec. 
428,  429. 

Interlocutory  orders  and  decrees  remain  under  the  control  of  tbe  court 
making  them,  and  subject  to  their  revision,  until  tlie  whole  matter  In  con- 
trovenj  Is  disposed  of  bj  final  decree. 

Approved  in  United  States  Envelope  Co.  v.  Transo  Paper  Co.,  229  Fed. 
579,  where,  in  suit  for  infringement  of  patents,  court  having  overruled 
plea  to  jurisdiction,  defendant  answered  and  submitted  to  interlocutory 
decree  referring  case  to  master,  question  of  jurisdiction  was  not  waived; 
Texas  Land  etc.  Co.  v.  Winter,  93  Tex.  564,  57  S.  W.  41,  holding  where 
court  enters  order  sustaining  defendant's  exceptions  to  plaintifE'S  petition, 
the  judgment  is  not  final;  Magic  Ruffle  Co.  v.  Elm  City  Co.,  14  Blatchf. 
117,  Fed.  Cas.  8950,  holding,  upon  report  of  master,  the  court-  may  direct 
a  further  investigation;  Wooster  v.  Handy,  22  Blatchf.  310,  21  Fed.  53, 
the  court  has  power  to  vacate  interlocutoiy  decrees;  Thompson  v.  Mylno, 
4  La.  Ann.  211,  a  preparatory  decree,  prescribing  the  manner  of  proceed- 
ing necessary  to  arrive  at  a  final  decision,  i^annot  have  the  force  of  res 
judicata;  Forbes  v.  Tuckerman,  115  Mass.  120,  the  justice  overruling  a 
demurrer  may  order  defendant  to  answer  pending  appeal  from  decree; 
Reed  v.  Lawrence,  29  Fed.  922,  holding  it  is  the  court's  duty  to  correct 
any  error  which  it  may  conceive  it  has  fallen  into  at  any  time  before  final 
decree;  Celluloid  Mfg.  Co.  v.  Cellonite  Mfg.  Co.,  40  Fed.  477,  to  the  same 
ofEect. 
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Upon  appeal  from  final  decree,  every  matter  in  dispute  will  be  open  to  the 
parties  In  tlie  Supreme  Court,  and  may  all  be  heard  and  decided  at  the  same 

time. 

Approved  in  Western  Union  Tel.  Co.  v.  United  States  etc.  Trust  Co., 
221  Fed.  551,  137  C.  C.  A.  113,  upon  appeal  from  final  decree,  court  may 
review  interlocutory  order  striking  out  part  of  intervening  petition  to 
secure  lien. 

6  How.  209-212,  12  Ed.  408,  PTJUJAM  V.  0HBI8TIAN. 

Decree  setting  aside  deed  made  before  bankruptcy  of  maker,  directing 
trustees,  under  deed,  to  deliver  to  assignee  all  property  undisposed  of,  and 
directing  an  account,  but  not  deciding  trustees'  liability  therefor,  Is  not  final 
or  appealable. 

Approved  in  Maas  v.  Lonstorf,  166  Fed.  44,  91  C.  C.  A.  627,  decree  order- 
ing defendant  to  make  conveyance  of  property  and  for  an  accounting 
before  master  of  royalties,  rents  and  profits  is  interlocutory;  Craighead 
V.  Wilson,  18  How.  201,  15  L.  Ed.  333,  holding  reference  to  a  master  to 
state  accounts  between  parties  not  such  a  final  decree  as  could  be  appealed 
from;  Keystone  Iron  Co.  v.  Martin,  132  U.  S.  93,  94,  33  L.  Ed,  276,  10 
Sup.  Ct.  32,  33,  a  decree  ordering  a  perpetual  injunction  and  an  account 
before  a  master  not  final  or  appealable;  McGourkey  v.  Toledo  &  O.  Ry., 
146  U.  S.  547,  36  L.  Ed.  1084,  13  Sup.  Ct.  173,  dismissal  of  intervener's 
petition  not  a  final  decree;  McLean  v.  Clark,  23  Fed.  862,  overruling  of 
demurrer  not  a  final  decree  so  as  to  entitle  plaintiff  to  tax  a  docket  fee; 
Gray  v.  Palmed,  9  Cal.  635,  decree  adjudging  the  existence  of  certain  part- 
nerships and  directing  an  account  to  be  taken  not  final;  Bellamy  v.  Bel- 
lamy, 4  Fla.  251,  dismissing  appeal  from  order  directing  money  to  be  paid 
into  court,  ousting  trustee,  and  appointing  a  receiver  for  property  de- 
clared to  -be  held  in  trust ;  Dorsey  v.  Thompson,  37  Md.  50,  an  order  re- 
newing and  continuing  a  former  order  of  sale  is  not  a  final  decree;  Forbes 
V.  Tuckerman,  115  Mass.  120,  the  justice  overruling  a  demurrer  may  order 
defendant  to  answer,  pending  appeal  from  decree;  dissenting  opinion  in 
Chappell  V.  Funk,  57  Md.  481,  majority  entertaining  an  appeal  from  an 
order  overruling  demurrers  and  directing  defendant  to  answer. 

Distinguished  in  Potter  v.  Beal,  50  Fed.  863,  5  U.  S.  App.  49,  holding 
decree  directing  certain  papers  to  be  turned  over  to  bank  president  and 
receiver,  final  and  appealable;  Cannon  v.  Hemphill,  7  Tex.  195,  a  decree 
dividing  land  in  controversy,  entered  with  consent  of  parties,  was  final. 

Final  and  interlocutory  judgments  and  decrees.    Note,  60  Am.  Dec. 
429. 

Miscellaneous.  Cited  in  Ex  parte  Boyd,  36  Nev.  166,  Ann,  Oas.  1915A, 
1279,  134  Pac.  457;  Bent  v.  Miranda,  8  N.  M.  84,  42  Pac.  92. 
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6  Bow.  212-228,  12  L.  Ed.  409,  BANK  OF  METBOPOLIS  ▼.  MSW  ENGLAND 


If  negotiable  paper,  not  dne,  d^vered  to  a  bank  merely  for  collection, 
be  'Bent  by  sncb  bank  to  another  bank  for  collection,  without  notice  that  it 
does  not  belong  to  the  former,  latter  may  retain  paper  and  its  proceeds  to  sat- 
isfy a  claim  for  a  general  balance  against  the  former,  if  that  balance  has  been 
allowed  to  arise  and  remain  on  the  faith  of  receiving  payment  ttom  such 
collections,  pvrsnant  to  a  usage  between  the  two  banks. 

Approved  in  Winfield  Nat.  Bank  v.  McWilliams,  9  Okl.  602,  60  Pac. 
231,  following  rule ;  Garrison  v.  Union  Trust  Co.,  139  Mich.  402,  70  L.  R.  A. 
615,  102  N.  W.  982,  applying  rule  to  draft  sent  for  collection;  Continental 
Nat.  Bank  v.  First  Nat.  Bank,  84  Miss.  110,  36  South.  190,  where  bank 
forwards  check  to  correspondent  under  general  blank  indorsement,  and 
correspondent  in  turn  sends  it  to  third  bank,  which  applies  proceeds  to 
correspondent's  account  without  knowledge  of  latter's  insolvency,  it  need 
not  account  to  initial  bank;  Shotwell  v.  Sioux  Falls  Sav.  Bank,  34  S.  D. 
119,  147  N.  W.  292,  bank  not  entitled  to  reimburse  itself  for  overdrafts 
of  A  from  money  deposited  by  A  belonging  to  B;  Kelly  v.  Phclan,  6  Dill. 
233,  Fed.  Cas.  7673,  establishing  a  banker's  lien  against  an  assignee  in 
bankruptcy;  Vickrey  v.  State  Savings  Assn.,  21  Fed.  773,  where  facts 
were  within  the  above  rule;  Wyman  v.  Colorado  Nat.  Bank,  5  Colo.  36, 
following  rule;  Coors  v.  German  Nat.  Bank,  14  Colo.  206,  23  Pac.  329, 
where  A  indorsed  drafts  in  blank  to  B  for  collection,  and  B  wrongfully 
sold  them  to  C,  the  latter  having  no  knowledge  of  B's  want  of  ownership, 
is  invested  with  a  good  title;  Tourtelotte  v.  Brown,  1  Colo.  App.  418,  29 
Pac.  133,  knowledge  on  the  part  of  a  holder  of  negotiable  paper  that 
would  invalidate  his  title  must  be  affirmatively  established; -Wood  v.  Boyis- 
ton  Nat.  Bank,  129  Mass.  360,  37  Am.  Sep.  367,  where  an  attorney,  having 
a  note  for  collection,  dex>osited  it  in  a  bank  for  collection,  without  stating 
for  whose  account,  and  the  bank  credited  the  attorney  with  amount  col- 
lected, owner  of  note  could  not  recover  from  bank;  Carroll  v.  Exchange 
Bank,  30  W.  Va.  524,  528,  532,  8  Am.  St.  Rep.  105,  109,  112,  4  S.  E.  443, 
446,  448,  where  draft  was  sent  by  one  bank  to  another  for  collection  with- 
out notice  of  ownership  in  a  third  party,  collecting  bank  had  a  right  to 
credit  amount  to  remitting  bank's  account;  Sparhawk  v.  Drexel,  12  Bank. 
Reg.  450,  22  Fed.  Cas.  863,  establishing  a  banker's  general  lien ;  Studebaker 
etc.  Mfg.  Co.  V.  First  Nat.  Bank  (Tex.  Civ.  App.),  42  S.  W.  574,  under 
course  of  dealing  shown  to  have  existed,  bank  had  right  to  retain  and 
collect  notes  as  against  firm  depositing  them  as  collateral  security. 

Distinguished  in  Jones  &  Co.  v.  Milliken,  41  Pa.  St.  255,  where  banker, 
acting  only  as  agent  to  transmit,  sent  draft  to  banker  in  another  city 
for  collection,  ui>on  failure  of  correspondent,  the  collecting  banker  was 
liable  to  owner. 

Denied  in  McBride  v.  Farmers'  Bank,  26  N.  Y.  454,  the  above  rule  has 
not  been  adopted  in  New  York ;  collecting  bank  obtains  no  better  title  than 
remitting  bank,  unless  a  purchaser  for  value^  without  notice. 
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Upon  above  state  of  faetg,lf  colleetliig  bank  had  notlee  that  tranamttttag 
bank  acted  merely  as  agent,  it  is  not  entitled  to  retain  against  the  real  owners, 
unless  credit  was  given  or  balances  soffered  to  remain  in  the  bands  of  the 
transmitting  bank  to  be  met  by  the  negotiable  paper  transmitted  or  expected 
to  be  transmitted  in  the  usual  course  of  dealings  between  the  two  banks. 

Approved  in  American  Exchange  Nat.  Bank  v.  Theummler,  195  111.  97,  98, 
88  Am.  St.  Rep.  179,  62  N.  E.  935,  following  rule ;  Percival  v.  Stratham,  112 
Iowa,  749,  84  N.  W.  930,  holding  where  son  gives  father  check  indorsed  in 
blank  to  cash  for  him  and  bank  deducted  indebtedness  of  father,  bank  was 
liable  for  balance ;  Bury  v.  Woods,  17  Mo.  App.  258,  a  case  involving  similar 
facts;  Cecil  Bank  v.  Farmers'  Bank,  22  Md.  155,  156,  holding  indorsement 
"for  collection,"  notice  of  indorser's  ownership;  Miller  v.  F.  &  M.  Bank. 
30  Md.  401,  refusal  of  instruction  embracing  the  above  rule  was  error; 
Fisher  v.  Brown,  104  Mass.  261,  6  Am.  Rep.  287,  a  broker  buying  stock 
on  order  from  another  broker,  knowing  or  having  reason  to  know  that  the 
latter  is  acting  as  an  agent,  cannot  hold  stock  for  such  agent's  debts; 
Freeman's  Bank  v.  National  Tube  Works,  151  Mass.  418,  21  Am.  St.  Bep. 
464,  24  N.  E.  779,  an  indorsement  for  "collection  and  credit"  is  restrictive ; 
Douglas  V.  First  Nat.  Bank,  17  Minn.  40,  where  W.  kept  a  deposit  in  the 
name  of  S.,  the  bank  was  not  authorized  to  chaise  up  note  held  against 
S.,  unless  misled  by  W.'s  conduct,  and  relying  upon  deposit  for  payment 
of  note;  Odell  v.  Gray,  15  Mo.  343,  denying  right  of  holder  to  retain 
as  against  real  owners,  where  it  was  not  shown  that  credit  was  given  on 
faith  of  note;  Milliken  v.  Shapleigh,  36  Mo.  601,  88  Am.  Dec.  174,  where 
there  was  no  mutual  agreement,  or  previous  dealings  between  bankers,  and 
no  advance  made  on  faith  of  particular  bills  remitted  for  collection,  the 
owner  may  recover;  United  States  v.  State  Nat.  Bank,  96  U.  S.  35,  24 
L.  Ed.  648f  the  government  cannot  hold  the  money  of  an  innocent  party 
which  has  gone  into  its  treasury  through  fraud  of  its  agent;  Stevenson  v. 
Bank,  113  N.  C.  487,  18  S.  E.  696,  where  arrangements  between  banks 
was  'that  each  should  remit  daily  for  items  collected,  collecting  bank  had 
no  right  as  against  owner  of  paper  sent  for  collection. 

Limited  in  Hackett  v.  Reynolds,  114  Pa.  St.  334,  6  Atl.  691,  holding 
collecting  bank  liable  to  owner  of  note,  where  no  advances  or  credit  was 
made  to  correspondent  on  faith  of  it;  Blaine  v.  Bourne,  11  B.  I.  120,  23 
Am.  Bep.  430,  paper  sent  only  for  collection  remains  the  property  of 
sender  as  to  all  persons  having  notice. 

Bankers'  liens  not  founded  on  express  contract.  Note,  4  Am.  St.  Rep. 
203. 

Lien  of  bankers  not  founded  on  contract.  Note^  111  Am.  8t.  Bep. 
426,  428. 

Right  of  correspondent  bank  to  hold  paper  received  for  collection,  or 
the  proceeds  of  it,  as  against  the  owner,  in  case  of  the  insolvency 
of  the  forwarding  bank.    Note,  14  Am.  St.  Rep.  583. 

Duty  and  liability  of  bank  as  agent  for  collection.  Note,  34  Am.  Dec. 
316. 
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Title  to  ehecks  indorsed  in  blank  and  forwarded  for  collection.  Note, 
2  Ann.  Oas.  118. 

Applicability  of  deposits  of  another's  .funds  to  indebtedness  of  depos- 
itor where  bank  has  no  actual  notice  of  true  character  of  funds. 
Note,  L.  R.  A.  1915A,  721.  ' 

Trust  in  proceeds  of  collection  by  insolvent  bank.  Note,  32  L.  R.  A. 
721,  722. 

« 

Miscellaneous.  Cited  in  Kalahdin  Pulp  &  Paper  Co.  v.  Peltoraaa,  156 
Fed.  344,  84  C.  C.  A.  238,  in  action  for  injury  caused  by  defective  appli- 
ance, expressions  of  court  that  it  was  defendant's  duty  to  furnish  safe 
appliances  not  ground  for  reversal,  where  final  charge  was  that  defendant's 
duty  was  to  use  reasonable  care;  Standard  Life  &  Accident  Ins.  Co.  v. 
Sale,  121  Fed.  669,  upon  the  question  of  inconsistent  and  erroneous  in- 
structions. 

6  How.  228-248,  12  L.  Ed.  416,  BEIN  ▼.  HEATH. 

Where  a  wife  mortgaged  her  property,  and  then  sought  relief  in  chancery 
upon  the  gronind  that  the  contract  was  void  in  consequence  of  her  disability 
to  bind  herself  for  heir  husband's  debts,  under  the  laws  of  Louisiana,  equity 
win  not  relieve  as  against  a  lender  acting  in  good  faith,  under  assurance 
that  the  loan  was  for  the  exclusive  use  of  the  wife. 

Approved  in  Williams  v.  Paine,  7  App.  D.  C.  149,  equitable  estate  in 
land  under  defective  deed  from  married  woman  will  not  be  divested  except 
for  fraud  where  vendor  has  accepted  purchase  price ;  Williams  v.  Paine,  169 
U.  S.  75,  42  L.  Ed.  667,  18  Sup.  Ct.  287,  holding,  where  land  was  purchased 
under  a  power  of  attorney  from  a  married  woman,  who  received  the  pur- 
chase price,  her  heirs  could  not  repudiate  the  sale  on  the  ground  that  power 
of  attorney  was  revoked  by  the  war;  Henry  v.  Ganthreaux,  32  La.  Ann. 
1113,  holding  married  woman,  examined  and  authorized  under  act  of 
1855,  having  obtained  loan  by  fraudulent  means,  estopped  from  pleading 
incapacity;  dissenting  opinion  in  Belouguet  v.  Lanata,  13  La.  Ann.  6,  7, 
majority  holding  under  reservation  in  marriage  contract,  wife  could  not 
mortgage  dotal  property  to  pay  off  mortgage  debts,  binding  on  the  prop- 
erty, and  incurred  for  her  own  use  and  benefit. 

Distinguished  in  Bisland  v.  Provosty,  14  La.  Ann.  170,  holding  rules  laid 
down  in  principal  case  govern  only  in  chancery  proceedings. 

Voluntary  acts   and  reT>resentations  of  married  woman,  made  with 
-intent  to  deceive,  and  which  do  deceive  ethers  to  their  prejudice,  are 
binding  upon  her.    Note,  68  Am.  Dec.  115. 

It  is  no  objection  to  a  bill  brought  by  a  wife  to  set  aside  a  contract^t 
claimed  to  be  void  on  account  of  her  disability,  that  her  husband  is  made  a 
party.    He  acts  only  as  her  prochein  ami. 

Approved  in  Michan  v.  Wyatt,  21  Ala.  831,  holding  where  bill  concerns 
only  the  separate  estate  of  wife,  the  decree  is  conclusive  on  her,  although 
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the  husband  was  joined;  Sawyers  v.  Baker,  72  Ala.  54,  statutory  provision 
that  a  married  woman  must  sue,  or  be  sued  alone,  where  sait  relates  to  her 
separate  estate,  has  no  reference  to  suits  in  equity. 

Where  the  wife  complains  of  tbe  husband,  and  asks  relief  against  him, 
she  must  use  the  name  of  some  other  person  in  prosecuting  the  suit;  but  where 
the  acts  of  the  husband  are  not  complained  of,  lie  would  seem  to  be  the  most 
suitable  person  to  unite  with  -her  in  the  suit.  This  is  a  matter  of  practice 
within  the  discretion  of  the  court. 

Approved  in  Barber  v.  Barber,  21  How.  589,  16  L.  Ed.  228,  holding  a  wife 
separated  from  husband  by  decree  of  divorce  a  mensa  et  thoro,  may,  by 
her  best  friend,  sue  for  alimony  decreed  as  an  incident  to  such  divorce; 
Douglas  V.  Butler,  6  Fed.  228,  holding  where  wife's  interest  in  suit  is  an- 
tagonistic to  that  of  husband,  she  should  file  bill  by  next  friend,  and  make 
husband  defendant,  Michan  v.  Wyatt,  21  Ala.  827,  refusal  by  court  of  leave 
to  strike  out  name  of  husband  as  complainant,  and  insert  that  of  some  per- 
son as  next  friend,  was  not  error. 

Denied  in  Johnson  v.  Vail,  14  N.  J.  Eq.  426,  holding  husband  cannot  be 
joined  in  bill  by  wife  for  the  protection  of  her  separate  property  against 
husband's  creditors. 

Where  a  feme  covert,  by  the  forms  of  law,  has  conveyed  her  property,  she 
can  avoid  the  effect  of  such  conveyance  only  by  showing  mistake  and  frand. 

Approved  in  dissenting  opinion  in  Callahan  v.  Patterson,  4  Tex.  68,  51 
Am.  Dec.  716,  majority  holding  privy  examination  of  the  wife  indispensable 
to  the  conveyance  of  her  separate  property. 

Under  the  law  of  Tore,  a  married  woman  could  not  bind  herself  as  security 
for  her  husband,  although  the  debt  was  converted  to  her  benefit. 

Cited  in  Hollis  v.  Francois,  5  Tex.  204,  51  Am.  Dec.  767,  arguendo. 

Equitable  powers  of  this  court  can  never  be  exerted  in  bebalf  of  one  who 
has  acted  fraudulently,  or  who  by  deceit  or  any  unfair  means  has  gained  an 
advantage. 

Approved  in  Kitchen  v.  Raybum,  19  Wall.  263,  22  L.  Ed.  67,  holding 
where  a  person  sold  land  for  certain  bond  fraudulently  represented  to  be 
good,  receiving  at  the  same  time  other  bonds  to  be  held  in  trust,  equity 
would  not  compel  an  execution  of  the  trust ;  dissenting  opinion  in  Belouguct 
V.  Lanata,  13  La.  Ann.  6,  arguendo. 

Law  protects  a  married  woman,  but  it  gives  her  no  license  to  commit  a 
fraud  against  the  rights  of  an  innocent  party. 

Approved  in  Cravens  v.  Booth,  8  Tex.  249,  58  Am.  Dec.  118,  holding 
voluntary  acts  and  representations  of  a  married  woman,  made  to  deceive, 
and  deceiving  others  to  their  prejudice,  are  binding  upon  her;  Chubb  v. 
Johnson,  11  Tex.  477,  refusing  to  rescind  sale  of  separate  property  made 
by  a  married  woman;  Klein  v.  Glass,  53  Tex.  44,  a  deed  of  trust  by  a 
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married  woman  to  secure  future  advances  to  be  made  to  the  husband,  is 
valid. 

Miscellaneous.  Cited  in  Sparhawk  v.  Drexel,  12  Bank.  Reg.  450,  22  Fed. 
Cas.  863.  X 

6  How.  24&-260,  12  L.  Ed.  426,  BOWUNG  v.  HABBISON. 

To  fix  the  liability  of  indorser  residing  in  same  city  as  holdei^  notice  must 
be  personal,  unless  otherwise  agreed,  or  unless  by  custom  and  usage  of  the 
bank  at  which  the  note  is  payable  the  notice  of  nonpayment  was  to  be  left  at 
the  postof&ce. 

Approved  in  Carolina  Nat.  Bank  v.  Wallace,  13  S.  C.  352,  36  Am.  Rep. 
697,  holding  sufficiency  of  proof  of  usage  of  bank  to  dispense  with  personal 
notice  to  indorsers  was  for  the  jury;  Brown  v.  Bank  of  Abingdon,  85  Va. 
98,  7  S.  E.  359,  indorser  not  charged  by  notice  through  postoffice,  without 
proof  that  he  knew  'of  bank's  usage  when  be  indorsed  note ;  Lee  v.  Chilli- 
cothe  Bank,  1  Biss.  331,  Fed.  Cas.  8187,  to  the  point  that  courts  will  take 
notice  of  usage  concerning  negotiable  paper. 

Personal  notice  of  dishonor  to  indorser  includes  the  leaving  of  a  copy  of 
the  notice  at  indorser's  dwelling  or  place  of  business. 

Cited  in  Westfall  v.  FarWell,  13  Wis.  513,  holding  statute  requiring 
notary  to  "personally  serve"  notice  includes  service  by  leaving  it  at  his 
residence  or  place  of  business. 

Where  the  holder  and  the  party  to  be  notified  of  dishonor  reside  in  the 
same  city  or  town,  notice  should  be  given,  either  verbally  or  in  writing,  or  a 
written  notice  left  at  his  dwelling  or  place  of  business. 

Approved  in  Morton  v.  Cammack,  McAr.  &  M.  (D.  C.)  23,  in  cities  where 
letter-carrier  system  prevails,  notice  of  protest  of  note  may  be  sent  by 
mail,  but  residence  or  place  of  business  of  indorser  must  be  proved  to  be 
within  limits  of  carrier  system;  Tyson  v.  Oliver,  43  Ala.  459,  holding  in- 
dorser, residing  at  place  where  bill  was  payable,  entitled  to  personal  notice ; 
Bowling  V.  Arthur,  34  Miss.  56,  in  an  action,  growing  out  of  the  principal 
case,  for  damages  against  notary  giving  illegal  notice  of  protest;  Bush- 
worth  V.  Moore,  36  N.  H.  192,  holding  notary's  certificate  prima  facie  evi- 
dence that  notice  was  given  in  accordance  with  above  rule;  Brown  v.  Bank 
of  Abingdon,  85  Va.  98,  102,  7  S.  E.  359,  361,  indorser  residing  just  outside' 
corporate  limits  entitled  to  notice  as  above;  Manchester  Bank  v.  Fellows, 
28  N.  H.  310,  holding  notice  by  mail  of  nonpayment  of  draft,  given  by 
bank  in  Boston  to  indorser  in  Manchester,  sufficient. 

Distinguished  in  Walters  v.  Brown,  15  Md.  292,  74  Am.  Dec.  569,  holding 
in  a  large  commercial  city,  where  parties  live  within  the  limits  of  a  penny- 
post,  notice  put  into  the  postoffice  in  due  time  is  sufficient ;  Big  Sandy  Nat. 
Bank  v.  Chilton,  40  W.  Va.  502,  503,  505,  21  S.  E.  778,  779,  the  holder  is 
only  bound  to  give  notice  to  his  immediate  indorser. 

Ill— 78 
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« 

Notice  of  dishonor  where  parties  reside  in  the  same  eity  or  town. 
Note,  S8  Am.  Dec.  608,  610. 

Wliere  the  holder  and  the  party  to  he  notified  of  dldionor  do  not  reside 
in  the  same  city  or  town,  notice  may  he  sent  hy  mail  to  the  nearest  postolBce, 
or  such  other  place  as  may  have  heen  designated  hy  the  party  on  whom  it  la 
to  be  served. 

Approved  in  Fahnestock  v.  Smith,  14  Iowa,  565,  holding  nnder  State 
statnte  permitting  notice  through  postoffioe  in  ail  cases,  notice  mailed  at 
town  two  miles  from  town  where  note  was  payable  and  indorser  resided, 
not  sufficient. 

The  holder  of  a  hill  or  note,  of  the  dishonor  of  which  notice  is  to  be  given, 
is  the  person  having  possession  of  the  paper,  and  making  the  demand,  whether 
in  his  own  tight  or  as  agent  for  another. 

Approved  in  Crocker- Woolworth  Bank  v.  Nevada  Bank,  139  Cal.  580, 
73  Pac.  462,  following  rule;  Mulert  v.  National  Bank,  210  Fed.  859,  127 
C.  C.  A.  419,  where  note  payable  at  bank  is  indorsed  and  delivered  to  bank 
reciting  that  collateral  deposited  for  payment  of  it  and  other  liabilities  to 
holder  is  sold  by  bank  and  collateral  delivered,  transferee  may  hold  col- 
lateral as  security  for  other  notes  in  its  hands;  Welch  v.  Kinney,  46  Or. 
409,  80  Pac.  649,  assigning  note  to  committee  of  which  maker  is  member 
does  not  discharge  it;  Fahnestock  v.  Smith,  14  Iowa,  565.  holding  where 
note  was  payable  at  bank  in  town  where  indorser  resided,  under  statute 
permitting  notice  through  postoffice,  notice  must  be  mailed  in  that  town; 
Manchester  Bank  v.  Fellows,  28  N.  H.  311,  notice  by  mail  of  the  nonpay- 
ment of  a  draft  given  by  collecting  bank  sufficient. 

Denied  in  Philipe  v.  Harberlee,  45  Ala.  607,  holding  nnder  Alabama 
decision,  notice  of  protest  through  postoffice  sufficient  if  holder  resided  out 
of  State,  notwithstanding  his  agent  having  note  for  collection  resided  in 
same  city  as  indorser. 

Distinguished  in  National  Bank  v.  Farmers  &  Merchants'  Bank,  87  Neb. 
844,  128  N.  W.  523,  payment  by  bank  of  check  drawn  upon  it  does  not  con- 
stitute bank  holder  within  meaning  of  negotiable  instrument  law. 

Usage  to  he  binding,  should  be  definite,  uniform  and  well  known.  It 
should  he  established  by  clear  and  satisfactory  evidence,  so  that  it  may  be 
Justly  presumed  that  the  parties  had  reference  to  it  in  making 'their  contract. 
Approved  in  The  Gualala,  178  Fed.  405,  102  C.  C.  A.  548,  custom  as  to 
stowage  of  cargo  to  be  available  to  ship  owner  as  defense  for  failure  to 
deliver  cargo  must  be  established  by  cleai*  and  satisfactory  evidence; 
Chicago  etc.  Ry.  Co.  v.  Liuderman,  143  Fed.  949,  where  plaintiff's  witnesses 
testify  as  to  custom  of  uncoupling  cars,  and  that  they  followed  this  cus- 
tom, and  defendant's  witnesses  testify  that  they  uncoupled  cars  at  same 
place  during  same  time  in  another  way,  question  of  existence  of  custom  is 
not  for  jury;  Marye  v.  Strouse,  6  Sawy.  209,  5  Fed.  488,  holding  custom 
of  brokers  to  charge  an  ai^bitr&ry  sum  for  telegrams  ought  to  be  established 
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by  very  saiisfMioiy  proof;  Greenwich  Ins.  Co.  v.  Waterman,  54  Fed.  843, 
6  U.  S.  App.  549,  testimony  of  insurance  broker  as  to  authority  of  local 
agents  to  make  binding  preliminary  contracts,  based  wholly  on  practice  of 
his  own  office  is  inadmissible. 

Banking  customs.    Note,  21  L.  E.  A.  441. 

6  How.  260-278,  12  Ed.  430,  SHEFPABD  ▼.  WILSON. 

Bill  of  exceptionB  In  Iowa  taken  after  the  trial  is  of  no  effect. 
Cited  in  Jamison  v.  Reid,  2  G.  Greene,  397,  where  bills  of  exceptions 
were  not  drawn  up  until  after  adjournment  of  court,  mandamus  will  not 
lie  to  compel  the  judge  to  alter  them. 

BIUb  of  exceptions  to  be  valid  must  be  for  matter  excepted  to  at  the  triaL 
They  need  not  be  formally  drawn  and  signed  before  the  trial  is  at  an  end, 
if  noted  by  the  court  at  the  time  and  afterward,  during  tbe  term,  signed 
nunc  pro  tunc,  as  if  actually  reduced  to  writing  during  the  trial. 

Approved  in  Phelps  v.  Mayer,  15  How.  161,  14  L.  Ed.  644,  holding  bill 
of  exceptions  taken  after  verdict,  not  properly  before  the  appellate  court; 
Suydam  v.  Williamson,  20  How.  439,  15  L.  Ed.  982,  a  report  of  the  judge 
presiding  at  trial  is  no  part  of  the  record,  and  cannot  be  considered  on  writ 
of  error;  Johnson  v.  Garber,  73  Fed.  525,  43  U.  S.  App.  107,  exceptions 
not  taken  at  trial  cannot  be  considered  by  appellate  court,  although  such 
commission  was  in  conformity  to  a  practice  in  trial  court,  but  not  embodied 
in  a  rule;  Baltimore  Bldg.  Assn.  v.  Grant,  41  Md.  566,  where  exceptions 
were  taken  at  trial,  it  is  presumed  that  signing  was  done  by  consent  of 
parties  or  in  accordance  with  leave  of  court;  Williams  v.  Ramsey,  52  Miss. 
858,  it  was  error  to  sign  a  bill  of  exceptions  in  vacation ;  dissenting  opinion 
in  Frank  v.  State,  40  Ala.  18,  majority  holding  where  bill  of  exceptions  set 
out  all  the  evidence,  and  proof  of  venue  did  not  appear,  judgment  should 
be  reversed,  although  no  specific  objection  to  proof  of  venue  was  made; 
dissenting  opinion  in  McBride  v.  Union  Pacific  Ry.  Co.,  3  Wyo.  255,  21 
Pac.  690,  majority  refusing  to  dismiss  bill  of  exceptions  signed  in  vaca- 
tion ;  McKown  v.  Powers,  86  Me.  294,  29  Atl.  1080,  dismissing  bill  of  excep- 
tions where  objection  was  to  all  the  rulings. 

Distinguished  in  Crowe  v.  Corporation  of  Charlestown,  62  W.  Va.  98, 
13  Ann.  Cas.  1110,  57  S.  E.  332,  under  statute,  court  had  no  jurisdiction 
to  sign  bill  of  exceptions  after  lapse  of  thirty  days  beyond  term,  even  with 
consent  of  parties ;  Davis  v.  Patrick,  122  U.  S.  143,  30  L.  Ed.  1092,  7  Sup. 
Ct.  1103,  where  exceptions  were  taken  and  allowed  at  trial  before  verdict 
and  reasonably  submitted  to  the  judge,  they  will  not  be  stricken  out  because 
of  his  delay  in  signing. 

Where  motion  for  a  new  trial  was  overruled  and  Judgment  entered  while 
court  was  not  legally  in  session,  it  is  competent  at  a  subsequent  and  regular 
term  to  treat  entry  aa  a  nullity,  and  to  decide  motions  and  enter  judgmeni; 
according  to  verdict. 
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Cited  in  Filley  v.  Cody,  4  Colo.  Ill,  holding  a  judpKvnt  rendered  in  yaca« 
tion,  absolutely  void. 

Ooorts  have  full  power  to  amend  their  records,  ^fjki  are  the  sole  judges  of 
the  correctness  of  the  entries  made  therein. 

Approved  in  Gilman  v.  Libbey,  4  Cliff.  454,  Fed.  Cas.  5445,  where  omis- 
sion of  clerk  to  enter  the  fact  that  judgment  had  been  ordered  by  anpther 
judge  of  the  State  court,  was  remedied;  Jones  v.  Van  Patten,  3  Ind.  Ill, 
clerical  errors  in  record  may  be  corrected  after  transcript  has  been  filed  in 
the  Supreme  Court;  Territory  v.  Clayton,  9  Mont.  16,  19  Pac.  300,  where 
entry  of  plea  of  "not  guilty"  was  omitted,  an  order  correcting  the  error, 
made  at  a  subsequent  term,  was  proper;  Cook  v.  Moore,  100  N.  C.  296,  6 
Am.  St.  Rep.  588,  6  S.  E.  796,  an  order  of  afi&rmance  inadvertently  entered 
in  place  of  judgment  of  reversal  will  be  corrected  at  a  subsequent  term. 

Oontlnuance,  relating  hack,  may  be  entered  by  the  court  at  any  time  to 
effect  the  purpose  of  Justice. 

Approved  in  Pierce  v.  Kneeland,  14  Wis.  344,  holding  the  court  has  power 
to  direct  orders  continuing  motion  for  a  rehearing  from  term  to  term  to  be 
entered  nunc  pro  tunc. 

Miscellaneous.  Cited  in  Yellow  Poplar  Lumber  Co.  v.  Chapman,  74  Fed. 
451. 

6  How.  279-284,  12  L.  Ed.  437,  UNITED  STATES  v.  HODGE. 

The  principal  case  treats  a  mortgage  given  to  the  United  States,  as  secur- 
ity for  a  postmaster's  Indebtedness,  as  a  valid  Instrument. 

Cited  in  Neilson  v.  Lagow,  12  How.  108,  13  L.  Ed.  913,  holding  convey- 
ance of  land  to  trustees  for  the  purpose  of  paying  a  debt  due  to  the  United 
States,  not  in  violation  of  act  of  Congress,  forbidding  the  purchase  of  land 
on  account  of  the  United  States,  except  under  an  authorizing  law. 

Mortgage  given  as  collateral  security,  merely  for  defalcation,  does  not 
discharge  the  bond  or  suspend  the  remedy  against  the  sureties. 

Approved  in  Hall  v.  First  Nat.  Bank,  5  Kan.  App.  494,  47  Pac.  567,  tak- 
ing of  new  demand  note  with  additional  security  does  not  release  surety 
on  prior  demand  note  unless  second  note  intended  as  pa3anent  of  first; 
Roscnbaum  v.  Hayes,  10  N.  D.  328,  86  N.  W.  980,  upon  question  of  waiver 
of  factor's  lien;  Exchange  Bank  v.  McMillan,  76  S.  C.  669,  57  S.  E.  632, 
where  debt  of  manufacturing  company  to  bank  was  placed  in  notes,  liabili- 
ties of  sureties  not  discharged  by  bank's  discounting  notes;  Providence 
Machine  Co.  v.  Browning,  70  S.  C.  155,  49  S.  E.  327,  guarantor  of  payment 
of  debt  for  which  notes  were  to  be  given  and  indorsed  by  guarantor  not 
relieved  by  fact  that  time  of  payment  extended,  because  notes  not  given 
by  debt9r  within  reasonable  time;  The  Maggie  Jones,  1  Flipp.  638,  Fed. 
Cas.  8947,  holding  taking  of  collateral  security  in  suit  in  rem  in  admiralty 
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does  not  discharge  stipulators;  Mobile  life  Ins.  Co.  v.  Randall,  71  Ala.  223, 
and  Mobile  &  M.  Ry.  Co.V.  Brewer,  76  Ala.  142,  which  holds  the  taking 
of  debtor's  note  for  debt  past  due,  payable  onjB  day  after  date,  together 
with  mortgage  to  secure  note,  does  not  discharge  the  surety;  Pendergrass 
V.  Hellman,  50  Ark.  265,  7  S.  W.  134,  in  action  on  account,  an  answer  that 
debt  was  not  due  because  of  delivery  to  plaintiff  of  defendant's  note  and 
mortgage  for  a  sum  exceeding  amount  of  account,  was  insufficient,  as  it 
did  not  allege  that  note  was  in  payment  of  account  or  that  the  latter  was 
extended  thereby ;  Jones  v.  Sarchett,  61  Iowa,  522, 16  N.  W.  590,  the  taking 
of  the  note  of  principal  debtor  on  bond,  payable  at  a  certain  future  date, 
does  not  discharge  surety,  if  right  of  immediate  action  on  bond  is  reserved ; 
Dunn  V.  Collins,  70  Me.  231,  stipulation  of  judgment  creditor,  to  extend 
time  of  payment  of  judgment,  without  consideration,  does  not  release  sure- 
ties; Hall  V.  First  Nat.  Bank,  5  Kan.  App.  494,  47  Pac.  567,  mere  indul- 
gence given  to  principal  maker  of  note  does  not  discharge  sureties ;  Brengle 
V.  Bushey,  40  Md.  149,  150,  17  Am.  Rep.  589,  590,  acceptance  of  mortgage 
as  collateral  security  did  not  extinguish  or  suspend  remedy  on  note,  and 
surety  thereon  was  not  dischai^ed;  Fireman's  Ins.  Co.  v.  Wilkinson,  35 
N.  J.  Eq.  179,  the  surety  of  a  mortgagor  is  not  released  by  the  mere  giving 
of  a  collateral  bond ;  Cary  v.  White,  52  N.  Y.  144,  the  mer^  taking  of  col- 
lateral security  on  time  is  not  per  se  an  extension  of  time  for  the  payment 
of  original  debt;  Shaw  v.  Presbyterian  Church,  39  Pa.  St.  236,  where  a 
creditor  takes  a  note  payable  at  a  future  day,  the  law  raises  no  implication 
that  he  agrees  to  give  time  until  maturity  of  note ;  Miller  v.  Knight,  6  Baxt. 
504,  s.  c,  7  Baxt.  129,  the  taking  of  a  deed  of  trust  by  holder  of  a  note  is 
prima  facie  a  collateral  security  and  does  not  prevent  holder  from  suing 
both  principal  and  surety;  Austin  v.  Curtis,  31  Vt.  70,  the  mere  receipt  of 
collateral  security  will  not  discharge  indorser  in  promissory  note;  Sayre  v. 
King,  17  W.  Va.  574,  the  taking  of  a  chose  in  action  as  collateral  security 
will  not  discharge  sureties  from  liability;  Paine  v.  Voorhees,  26  Wis.  532, 
the  taking  qf  debtor's  note  does  not  suspend  right  of  action  on  bond  or 
discharge  sureties  therein;  Sweeney  v.  Bixler,  69  Ala.  542.  where  a  mort- 
gage is  given  to  secure  a  pre-existing  debt,  and  no  new  consideration  passes, 
the  mortgagee  does  not*become  a  purchaser;  United  States  v.  Hodge,  13 
How.  479, 14  L.  Ed.  282,  where  the  same  case  was  again  before  the  Supreme 
Court. 

Distinguished  in  Gardner  v.  Gardner,  23  S.  C.  591,  holding  receipt  by 
creditor  of  interest  in  advance  on  past-due  note  implies  an  extension  of 
time  and  releases  surety. 

m 

If  sureties  pay  so  much  of  the  defalcation  of  their  principal  as  shall 
amount  to  the  penalty  of  the  bond,  they  are  subrogated  to  a  due  proportion 
of  the  rights  of  the  obligee  in  collateral  security  given  by  the  obligor. 

Cited  in  Gest  v.  Packwood,  14  Sawy.  142,  39  Fed.  533,  holding  written 
agreement  for  security  on  certain  property  for  payment  of  certain  notes, 
a  mortgage  which  follows  the  notes  in  the  hands  of  third  persons. 
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The  prtnciiile  upon  which  niretlet  are  released  ia  founded  upon  a  restile- 
tlon  of  the  rights  of  the  sureties,  by  which  they  ar^  supposed  to  he  injured. 

Approved  in  United  States  v.  Campbell,  10  Fed.  820,  holding  surety  on 
warehouse  bond  not  liable  for  deficiency  discovered  seven  years  after 
liquidation  and  payment  of  duties;  Harper  v.  Nat.  Life  Ins.  Co.,  56 
Fed.  284,  17  U.  S.  App.  48,  omission  of  company  to  require  agent  to  pay 
over  excess  of  his  commissions  did  not  exonerate  sureties;  Tieman's  Ex. 
V.  Woodruff,  5  McLean,  352,  Fed.  Cas.  14,028,  holding  indorser  on  notes 
of  a  bankrupt  not  discharged  by  extension  of  time  by  creditor. 

Motion  for  new  trial  is  not  ordinarily  waiver  of  writ  of  error. 
Approved  in  Brown  v.  Evans,  8  Sawy.  505,  18  Fed.  58,  allowing  motion 
to  recall  an  execution  prematurely  issued;  Preeble  v.  Bates,  37  Fed.  774, 
if  a  party  tender  a  bill  of  exceptions  pending  a  motion  for  a  new  trial, 
he  will  be  required  to  elect  whether  he  will  waive  his  motion  so  far  as 
it  is  based  on  questions  of  law  that  might  be  embodied  in  bill  of  exceptions ; 
Dupuis  V.  Thompson,  16  Fla.  72,  reviewing  the  rulings  of  the  lower  court 
as  embodied  in  exceptions  taken  at  trial;  Lee  v.  Tinges,  7  Md.  226,  where 
party  was  not  required  to  waive  exceptions  on  motion  for  new  trial,  the 
appellate  court  will  entertain  appeal;  Waters  v.  Waters,  26  Md.  57,  over- 
ruling motion  that  caveatees  be  required  to  elect  between  their  motion 
for  a  new  trial  and  their  exceptions. 

What  proceedings  are  inconsistent  with  motion  for  new  trial  so  as 
to  waive  right  to  move.    Note,  Ann.  Cas.  1914B,  616. 

Miscellaneous.  Cited  in  Dearmon  v.  Blackburn,  1  Sneed  (Tenn.),  392,  as 
to  when  replevin  lies;  The  Theodore  Perry,  23  Fed.  Cas.  912,  erroneously. 

6  How  284-292,  12  L.  Ed.  440,  BUSH  v.  MABSHAUi. 

Pre-emption  claims  and  the  improvonents  thereon  are  Uie  sabject  of 
contract  and  sale  by  conveyances  in  the  forms  usual  for  passing  title  in  fee, 
notwithstanding  the  occupants  of  such  lands  were  mere  tenants  at  sufferanee 
only. 

Approved  in  Wright  v.  Shumway,  1  Biss.  26,  Fed.  Cas.  18,093,  hold- 
ing private  sales  of  pre-emption  claims  valid;  Lamb  v.  Davenport,  1 
Sawy.  621,  Fed.  Cas.  8,015,  a  covenant  between  joint  occupants  of  a  land 
claim,  to  partition  the  same  between  them  and  to  make  good  deeds  for 
lots  already  sold,  is  a  covenant  for  the  benefit  of  such  vendees;  Kingman 
V.  Holthaus,  59  Fed.  311,  an  incipient  location  under  a  New  Madrid  cer- 
tiUcate  gave  the  location  and  equitable  interest,  which  he  could  sell  to 
another  by  a  title  bond;  Pierson  v.  David,  1  Iowa,  31,  the  possessor  of  a 
pre-emption  claim,  and  improvements  thereon  has  a  transferable  interest; 
People  V.  Shearer,  30  Cal.  657,  holding  improvements  on  public  lands 
liable  to  be  assessed  for  taxation;  Richardson  v.  Keerly,  22  Ga.  67,  dis- 
cussing rule  for  measure  of  damages  for  breach  of  bond  to  make  title 
to  land  conveyed. 
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Distinguished  in  Kellom  v.  Easley,  2  Abb.  (U.  S.)  566,  1  Dill.  288,  Fed. 
Cas.  7668^  holding  under  section  12  of  act  of  September  4,  1841,  con- 
veyances made  by  pre-emptor  before  patent  issued  are  void. 

Mortgagor  of  a  pre-emption  right,  conyeyed  to  blm  by  deed  In  fee  simple, 
with  covenant  of  general  warranty,  Is  estopped  upon  suit  for  foreclosure  from 
denying  selsen,  and  cannot  make  out  a  suffldent  defense  unless  by  proving  pay- 
ment»  want  of  consideration  or  ftaud  whicli  will  avoid  the  contract. 

Approved  in  Earkaldie  v.  Larrabee,  31  Cal.  457,  89  Am.  Dec.  206,  where 
the  possessor  of  public  lands,  who  mortgaged  the  same  in  fee,  and  after- 
ward acquired  title  under  the  homestead  act,  was  estopped  from  denying 
mortgage;  Comstock  v.  Smith,  26  Mich.  319,  grantee  who  has  paid  part 
of  purchase  price  and  executed  mortgage  with  covenants  of  warranty  for 
part  of  balance,  is  estopped  from  denying  delivery  and  acceptance  of 
deed;  Robertson  v.  Wilson,  38  N.  H.  53,  a  remainderman  who  conveys 
his  contingent  interest  by  deed  of  covenant,  during  the  continuance  of 
the  particular  estate,  is  estopped  by  his  covenant. 

The  facts  that  the  vendor  of  a  pre-emption  rigbt  had  received  certificates 
of  such  right  and  acted  as  undisputed  owner  of  the  land  were  sufficient  to 
negative  the  charge  of  fraud,  in  his  representing  his  title  to  be  good,  although 
the  land  officers  were  not  satisfied  with  the  sufficiency  of  his  certificates. 

Cited  in  Arnold  v.  Grimes,  2  Iowa,  13,  a  patent  issued  under  a  pre- 
emption cannot  thereafter  be  set  aside  by  land  officers. 

If,  at  a  public  sale,  the  vendee  of  a  pre-emption  rls^t  purchases  the  land, 
he  becomes  a  trustee  for  his  original  vendor,  if,  instead,  the  vendor  purchases 
the  same,  the  title  inures  to  the  benefit  of  his  vendee. 

Approved  in  Castor  v.  Dufur7133  Iowa,  543,  111  N.  W.  45,  where  plain- 
tiff takes  possession  of  land  under  void  tax  deed  from  defendant  and  is 
allowed  by  government  to  perfect  title  of  homestead  entry,  he  was  estopped 
from  denying  that  he  received  anything  from  vendor;  Bibb  v.  American 
Coal  etc.  Co.,  109  Va.  266,  64  S.  E.  34,  in  absence  of  fraud  in  sale  of 
gas  well,  vendee  in  possession  acquiring  outstanding  title  cannot  demand 
from  vendor  more  than  amount  reasonably  and  fairly  paid  on  that  account ; 
Smith  V.  Boyer,  72  W.  Va.  633,  46  L.  R.  A.  (N.  S.)  209,  78  S.  E.  787, 
vendee  in  possession  cannot  thereafter  acquire  tax  title  to  land  and  claim 
thereunder  adversely  to  his  vendor;  Brisco  v.  Minah  Consol.  Min.  Co.,  82 
Fed.  957,  holding,  where  vendee  of  a  possessory  title  to  a  mining  claim 
obtained  a  patent  in  his  own  name,  vendor  ^s  lien  for  purchase  money 
was  not  thereby  affected ;  Morris  v.  Ham,  47  Ark.  297,  1  S.  W.  521,  where 
grantee  of  a  tract  of  land  subsequently  purchased  the  title  to  a  portion 
thereof  from  the  State,  all  that  she  could  claim  was  to  have  amount 
paid  therefor  deducted  from  the  unpaid  purchase  money ;  Wells  v.  Francis, 
7  Colo.  421,  4  Pac.  54,  title  acquired  to  land  by  a  person  standing  in 
trust  relationship,  against  the  interest,  and  without  the  consent  of  his 
beneficiary,  holds  such  title  in  trust  for  the  latter;  Pierson  v.  David,  1 
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Iowa,  28,  29,  the  vendor  of  a  pre-emption  right  can  enforce  his  lien  for 
purchase  money,  although  vendee  has  perfected  title  in  his  own  name; 
Sanders  v.  Wagner,  32  N.  J.  Eq.  510,  a  vendor  is  entitled  to  the  benefit 
of  a  tax  title,  upon  reimbursing  vendee  for  amount  expended;  Frink  v. 
Thomas,  20  Or.  273,  12  L.  R.  A.  246,  25  Pac.  720,  a  vendee,  entering  into 
possession  of  land  under  contract  of  purchase,  is  not  permitted  to  obtain 
an  outstanding  title  and  assert  it  against  the  vendor;  Frink  v.  Hoke,  35 
Or.  26,  56  Pac.  1096,  to  the  same  effect;  Ackerman  v.  Smiley,  37  Tex.  215, 
the  purchaser  of  an  estate,  with  covenants  of  warranty,  takes  whatever 
title  the  vendor  may  afterward  acquire;  Roller  v.  Eflfinger's  Exr.,  88  Va. 
646,  14  S.  E.  339,  where  vendee  bought  up  claims  in  order  to  perfect  his 
title,  he  was  entitled  to  deduct  from  the  purchase  price  of  the  land  only 
the  amount  which  he  actually  paid  for  claims. 

Distinguished  in  Pattei-son  v.  Meyerhofer,  204  N.  Y.  100,  97  N.  E.  473, 
defendant,  repudiating  contract  to  buy  land  from  plaintiff  owned  by 
third  party  and  purchasing  same  at  foreclosure  sale,  is  not  trustee  of 
land  for  plaintiff ;  Bowers  v.  Keesecker,  14  Iowa,  305,  holding  a  conveyance 
not  an  estoppel  upon  grantee  in  favor  of  grantor,  grantor  insisting  that 
it  was  void  and  conferred  no  rights  upon  grantees. 

6  How.  292-301,  12  L.  Ed.  443,  McMXCKISN  ▼.  WEBB. 

Neither  law  nor  equity  will  lend  its  aid  to  afTect  the  contract  of  a  Surety 
by  parol  beyond  the  plain  and  necessary  import  of  his  undertaking. 

Cited  in  Smith  v.  United  States,  2  Wall.  235,  17  L.  Ed.  792,  an  erasure 
of  the  name  of  a  surety  to  a  bond  releases  a  cosurety  who  was  not  in- 
formed of  the  alteration;  Ogden  v.  Davis,  116  Cal.  37,  47  Pac.  773,  in 
action  against  sureties  upon  bond  for  waste,  where  complaint,  mortgage 
and  bond  contained  an  erroneous  description,  sureties  entitled  to  nonsuit; 
Manufacturers'  Bank  v.  Dickerson,  41  N.  J.  L.  450,  32  Am.  Rep.  239, 
sureties  on  bond  of  *' assistant  clerk"  not  liable  for  his  defalcation  after 
promotion  to  position  of  ''bookkeeper." 

Distinguished  in  Brockway  v.  Pettet,  79  Mich.  624,  7  L.  B.  A.  741,  45 
N.  W.  61,  where  a  liquor  dealer's  bond  was  approved  but  not  filed  until 
after  its  breach,  the  sureties  were  not  released. 

Miscellaneous.    Cited  in  State  v.  Davis,  14  S.  C.  432,  erroneously. 

6  How.  301-344,  12  L.«Ed.  447,  PIiANTEBS'  BANK  ▼.  SHABP. 

Charter  empowering  a  bank  to  grant,  aUen  or' dispose  of  goods,  chattels  or 
other  effects  whatsoever  is  a  contract  authorizing  the  assignment  of  promissory 
notes,  and  a  State  law  prohibiting  such  assignments  is  in  violation  of  the 
Federal  Constitution. 

Approved  in  Johnson  v.  Olson,  92  Kan.  826,  142  Pac.  259,  treaty  with 
Sweden  relating  to  disposition  of  ** goods  and  effects"  does  not  refer  to 
or  include  real  estate,  and  alien  cannot  inherit  real  estate  from  citizen; 
German  Ins.  Co.  v.  Commonwealth,  141  Ky.  611,  133  S.  W.  795,  state 
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law  of  escheat  does  not  violate  charter  rights,  and  is  not  therefore  im- 
pairment of  obligation  of  contract ;  Bloomfield  v.  Thompson,  134  La*  ^36, 
64  South.  858,  ordinance  vesting  control  of  Belt  Road  in  commissioner 
violates  contract  that  control  should  be  vested  and  remain  in  board  in 
consideration  of  which  bonds  were  issued;  Greenville  Nat.  Bank  v.  Evans- 
Snyder-Buell  Co.,  9  Okl.  365,  60  Pac.  253,  chattel  mortgage  duly  exe- 
cuted and  filed  in  conf oiTiiity  to  laws  of  another  State  on  property  located 
therein  is  superior  to  creditor  attaching  here  after  property  bought  here, 
though  mortgage  not  filed  in  the  county  wherein  property  situated; 
Jemison  v.  Planters  &  Merchants'  Bank,  23  Ala.  192,  where  the  same 
statute  considered  in  the  principal  case  was  before  the  court;  Micou 
V.  Tallassee  Bridge  Co.,  47  Ala.  656,  act  establishing  a  company  to  build 
toll  bridge,  a  contract  which  cannot  be  impaired  by  a  subsequent  legis- 
lative act;  City  of  Brownsville  v.  Basse,  36  Tex.  501,  grant  of  land  by 
legislature  created  a  beneficial  interest  which  could  not  be  destroyed  by 
the  repeal  of  the  act;  Second  Ward  ^ank  v.  Schranck,  97  Wis.  262,  39 
L.  R.  A.  575,  73  N.  W.  35  holding,  where  power  is  given  by  warrant  of 
attorney,  to  enter  judgment  on  promissory  note  when  due,  law  destroying 
it  impairs  obligation  of  contract;  Grand  Gulf  R.  R.  &  B.  Co.  v.  Marshall, 
12  How.  167,  13  L.  Ed.  939,  record  not  showing  that  this  question  was 
involved;  Jamison  v.  P.  &  M.  Bank,  17  Ala.  757,  reserving  opinion  upon 
the  constitutionality  of  statute  considered  in  princpal  case;  Houston  etc. 
R.  R.  Co.  V.  Kuechler,  36  Tex.  434,  that  a  legislative  grant  is  a  contract 
within  article  I,  section  10  of  the  Federal  Constitution ;  dissenting  opinion 
in  Louisiana  v.  Jumel,  107  U.  S.  750,  27  L.  Bd,  462,  2  Sup.  Ct.  160,  majority 
holding  ordinance  forbidding  payment  of  interest  due  on  bonds  withdrew 
from  the  officers  of  the  State  the  means  of  carrying  her  contract  into  effect ; 
State  V.  Matthews,  3  Jones  (N.  C),  465,  majority  holding  the  legislature 
had  power  to  prohibit  the  circulation  of  small  notes  although  their  issue 
was  not  restricted  by  bank  charter. 

Distinguished  in  Pennsylvania  College  Cases,  13  Wall.  214,  20  L.  Ed. 
553,  holding  provision  in  charter  that  the  college  constitution  could  not 
be  altered  except  by  an  act  of  legislature  equivalent  to  an  express  reserva- 
tion to  make  alterations;  Pearsall  v.  Great  Northern  Ry.  Co.,  161  U.  S. 
663,  40  L.  Ed.  844,  16  Sup.  Ct.  709,  where  a  general  power  to  consolidate, 
given  by  a  railway  charter,  has  remained  unexecuted,  the  legislature  may, 
subsequently,  prohibit  consolidation  with  parallel  or  competing  lines; 
Thorpe  v.  Rutland  etc.  R.  R.  Co.,  27  Vt.  151,  62  Am.  Dec.  634,  it  is  within  the 
authority  of  the  legislature  to  require  cattle-guards  at  railroad  crossings ; 
dissenting  opinion  in  McElvain  v.  Mudd,  44  Ala.  76,  majority  holding 
void,  ordinance  concerning  validity  of  contracts  where  consideration  was 
Confederate  money. 

Denied  in  Mclntyre  v.  Ingraham,  35  Miss.  56,  refusing  to  follow  the 
United  States  Supreme  Court  where  the  constitutionality  of  the  same 
statute  was  called  into  question. 
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If  nowhere  f  orMdden,  a  coiporatioii  may  do  wliat  ia  neeesaacy  and  proper 
to  be  don^  In  order  to  carry  into  effect  express  grants. 

Approved  in  Blackburn  v.  Selma,  M.  &  M.  R.  R.  Co.,  2  Flipp.  542,  Fed. 
Cas.  1467,  holding  railroad  corporation,  not  restricted  by  charier,  may 
acquire  lands  and  mortga^  franchises;  United  States  Nat.  Bank  v.  First 
Nat.  Bank,  79  Fed.  300,  49  U.  S.  App.  73,  act  of  bank,  in  rediscounting 
its  bills,  not  ultra  vires;  Ward  v.  Johnson,  95  111.  238,  a  bank,  under  its 
charter,  has  the  implied  power  to  borrow  monf^y;  Detweiler  v.  Brecken- 
kamp,  83  Mo.  53,  a  fund  company  is  authorized  to  make  loans  to  its  mem- 
bers on  real  estate  security  and  to  sell  or  assign  such  contracts  or  loan; 
Bank  of  Chillicothe  v.  Chillicothe,  7  Ohio  (pt.  11),  36,  SO  Am.  Dec  187, 
holding  power  to  borrow  money  is  incident  to  ordinary  powers  of  muni- 
cipal corporation. 

Right  of  corporations  to  consolidate.     Not^^  62  L.  B.  A.  380. 

A  bank,  In  disconnting  notes  and  managing  its  property  In  legitimate 
banking  business,  must  be  able  to  assign  or  sell  tliose  notes  when  necessary 
and  proper,  and  subh  a  power  may  well  be  regarded  as  an  incident  to  its 

business. 

Approved  in  Schofield  v.  State  Nat.  Bank,  97  Fed.  288,  holding  agreement 
by  bank  to  assume  and  pay  liabilities  of  another  bank  in  consideration 
of  assignment  and  transfer  to  it  of  certain  assets  is  not  ultra  vires; 
Marvine  v.  Hymers,  12  N.  Y.  227,  234,  holding  bank  may  sell  and  transfer 
a  promissory  note,  discounted  and  owned  by  it,  which  has  been  dishonored ; 
Bank  of  Genesee  v.  Patchin  Bank,  19  N.  T.  315,  a  bank  has  the  right  to 
procure  its  paper,  to  be  rediscounted  for  its  own  use;  Miller  v.  Andrews, 
3  Cold.  383,  assignment  by  a  bank  of  a  promissory  note,  in  consideration 
of  bills  of  its  issue  was  legal. 

A  contract  is  not,  by  the  Constitution,  to  be  impaired  at  all.  This  is  not 
a  question  of  degree  or  cause,  but  of  encroaching,  in  any  respect,  on  its  obliga- 
tion. 

Approved  in  Oshkosk  Water- Works  v.  Oshkosk,  187  U.  S.  439,  47  L.  Ed. 
250,  23  Sup.  Ct.  234,  upholding  Oshkosk  charter  amendment  charging- 
mode  of  presentation  of  claims  against  city  (affirming  109  Wis.  227,  85 
N.  W.  383) ;  Bowlby  v.  Kline,  28  Ind.  App.  661,  662,  63  N.  E.  724,  hold- 
ing note  and  mortgage  taken  by  building  and  loan  association  was  assign- 
able prior  to  Burns '  Rev.  Stats.,  §  4463e ;  Gladney  v.  Sydnor,  172  Mo.  329, 
95  Am.  St.  Rep.  524,  72  S.  W.  557,  holding  act  of  1895,  prohibiting  hus- 
band from  selling  or  mortgaging  homestead,  is  retrospective  in  so  far  as 
it  affected  husband's  power  over  existing  homesteads;  Blakemore  v.  Cooper, 
15  N.  D.  14, 125  Am.  St.  Rep.  574,  4  L.  R.  A.  (N.  S.)  1074,  106  N.  W.  569, 
assurance  by  State  laws  that  tax  sale  certificates  and  tax  deeds  would 
be  prima  facie  evidence  of  regularity  of  tax  proceedings,  although  relat- 
ing to  remedy,  constituted  substantial  inducement  to  purchasers,  enter- 
ing into  contract  with  State  and  cannot  be  taken  away  without  impairin<^ 
obligation  of  contract;  Smith  v.  Jennings,  67  S.  C.  336,  45  S.  E.  826, 
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joint  resolution  requiiing  State  treasurer  to  write  off  books,  as  obligations 
of  State,  certain  past-due  bonds,  is  not  law  impairing  obligation  of  con- 
tracts ;  Welch  Water  etc.  Co.  v.  Town  of  Welch,  64  W.  Va.  376,  62  S.  E. 
497,  State  statute  limiting  town's  taxing  power  is  void  as  to  prior  con- 
tract for  water  and  light ;  Van  Hoffman  v.  City  of  Quincy,  4  Wall.  553, 
18  L.  Ed.  409,  holding,  where  a  municipal  corporation  was  authorized  to 
issue  bonds  and  exercise  power  of  local  taxation  to  pay  them,  a  subse- 
quent statute  restricting  taxation  is  a  nullity;  Edwards  v.  Kearzey,  96 
U.  S.  601,  611,  24  L.  Ed.  796,  800,  where  a  State  law  exempted  certain 
property  from  executions,  a  subsequent  law  extending  exemption  is  void; 
Antoni  v.  Greenhow,  107  U.  S.  797,  27  L.  Ed.  479,  2  Sup.  Ct.  115,  where 
a  State  bound  herself,  by  funding  act,  to  receive  certain  coupons  for  taxes 
and  all  demands  due  the  State,  a  subsequent  enactment  forbidding  such 
receipt  is  void;  United  States  v.  Jefferson  Co.,  1  McCrary,  361,  5  Dill. 
315,  Fed.  Cas.  15,472,  where  statute  authorizes  a  county  to  issue  bonds 
and  levy  a  tax  to  pay  principal  and  interest,  this  obligation  cannot  after- 
ward be  lessened;  Mutual  Life  Ins.  Co.  v.  Richardson,  77  Fed.  398,  act 
which  would  have  changed  place  of  payment  of  mortgage  not  applicable 
and  decree  void;  Edwards  v.  Williamson,  70  Ala.  153,  154,  laws  authoriz- 
ing tax  collectors  to  give  separate  bonds  for  collection  of  general  and 
special  taxes,  invalid  as  against  county  bonds  issued  under  former  law; 
Getto  V.  Friend,  46  Kan.  31,  26  Pac.  475,  reduction  of  interest  on  notes 
by  decree  of  trial  court,  a  material  impairment  of  contract;  Watkins  v. 
Glenn,  55  Kan.  431,  435,  40  Pac.  319,  320,  law  concerning  sale  and  redemp- 
tion of  real  estate  has  not  retroactive  operation — ^if  so  intended  by  legis- 
lature it  violates  the  Federal  Constitution;  Collins  v.  Collins,  79  Ky.  91,- 
to  the  same  effect ;  Forstall  v.  Consolidated  Assn.  of  Planters  of  Louisiana, 
34  La.  Ann.  777,  in  act  postponing  payment  of  outstanding  bonds,  with- 
out consent  of  holders  is  unconstitutional;  Phinney  v.  Phinney,  81  Me. 
461,  10  Am.  St.  Rep.  269,  4  L.  R.  A.  350,  17  Atl.  407,  statute  affecting 
mortgage  rights  unconstitutional  so  far  as  it  applies  to  mortgages  in  ex- 
istence prior  to  its  enactment;  Peabody  v.  Stetson,  88  Me.  281,  34  Atl.  77, 
insolvent  law  cannot  have  a  retroactive  effect;  State  v.  Young,  29  Minn. 
547,  9  N.  W.  751,  constitutional  amendment  providing  that  no  law  for 
the  payment  of  interest  or  principal  on  certain  bonds  shall  take  effect 
until  adopted  by  a  vote  of  electors,  is  void;  Lawson  v.  Jeffries,  47  Miss. 
706,  12  Am.  Rep.  354,  ordinance  granting  new  trials  upon  certain  classes 
of  final  judgments,  a  judicial  act,  and  therefore  void;  Lessley  v.  Phipps, 
49  Miss.  800,  law  increasing  homestead  exemption  is  void  as  to  debts 
created  before  its  passage;  Priestly  v.  Watkins,  62  Miss.  806,  an  act  of 
legislature  imposing  new  conditions  and  burdens  upon  holders  of  bonds 
is  void ;  Leavitt  v.  Levering,  64  N.  H.  609,  1  L.  R.  A.  59,  15  Atl.  415,  stat- 
ute providing  that  payments  made  within  three  months  before  an  assign- 
ment by  debtor  shall  be  void  does  not  apply  to  payments  on  existing 
contracts;  State  v.  Blake,  35  N.  J.  L.  215,  substantial  advantages  of 
franchise  cannot  be  impaired  without  consent  of  grantees;  Langdon  v. 
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Mayor  etc.  of  New  York,  93  N.  Y.  158,  grants  made  by  the  State  can 
only  be  resumed  under  right  of  eminent  domain;  University  '^.  North 
Carolina  R.  R.  Co.,  76  N.  C.  108,  22  Am.  Rep.  674,  enactment  that  all 
dividends  declared  by  any  corporation  or  association,  not  claimed  within 
five  years,  shall  be  paid  to  university  trustees,  is  unconstitutional;  €U>odale 
V.  Fennell,  27  Ohio  St.  432,  22  Am.  Eep.  326,  the  power  to  restrict  taxation 
and  assessments  by  municipal  corporations  is  subject  to  the  limitations 
imposed  by  the  Federal  Constitution;  State  v.  Carew,  13  Rich.  514,  91 
Am.  Dec.  253,  so  much 'of  stay  law  as  declares  it  unlawful  for  any  officer 
to  serve  or  execute  process  for  the  collection  of  money  is  void;  Goggans 
v.  Tumipseed,  1  S.  C.  83,  98  Am.  Dec.  398,  to  the  same  effect;  Skinner  v. 
Holt,  9  S.  D.  434,  62  Am,  St.  Rep.  883,  69  N.  W.  597,  act  providing  that 
life  insurance  policy,  in  the  absence  ^  of  contrary  agreement,  shall  inure 
to  separate  use  of  husband  or  wife,  independently  of  creditors,  is  uncon- 
stitutional; Taylor  v.  Stearns,  18  Gratt.  275,  288,  an  act  staying  the  col- 
lection of  debts  and  forbidding  sales  under  trust  deeds  before  a  certain 
date,  is,  in  relation  to  such  deeds,  unconstitutional;  The  Homestead  Cases, 
22  Gratt.  289,  293,  12  Am.  Rep.  516,  519,  article  XI,  section  1  of  the  Con- 
stitution of  Virginia,  and  act  in  pursuance  thereof,  in  relation  ta  home- 
stead exemptions,  are  in  conflict  with  the  Federal  Constitution;  Swinburne 
V.  Mills,  17  Wash.  618,  61  Am.  St.  Rep.  937,  50  Pac.  491,  retroactive  law 
relating  to  the  sale  of  property  under  execution  and  decree,  etc.,  is  void; 
dissenting  opinion  in  Ex  parte  Pollard,  Ex  parte  Woods,  40  Ala.  102,  in 
majority  holding  act  postponing  the  rendition  of  judgments,  not  in  viola- 
tion of  the  Constitution ;,  Hardeman  v.  Downer,  39  Ga.  456,  majority  hold- 
ing homestead  and  exemption  laws  although  retroactive  are  not  in  viola- 
tion of  the  Federal  Constitution;  dissenting  opinion  in  Common  Council 
V.  Assessors,  91  Mich.  116,  16  L.  R.  A,  79,  51  N.  W.  799,  majority  hold- 
ing act  providing  for  the  assessment  and  collection  of  taxes  upon  mortgage 
interests  in  land,  constitutional. 

Distinguished  in  Connecticut  Mutual  Life  Ins.  Co.  v.  Cushman,  108  U.  S. 
65,  27  L.  Ed.  653,  2  Sup.  Ct.  245,  holding  law  reducing  rate  of  interest 
allowed  upon  purchaser's  bid  in  case  of  redemption  does  not  impair  con- 
tract between  mortgagor  and  mortgagee;  Hardeman  v.  Downer,  39  Ga, 
428,  homestead  and  exemption  laws,  although  retroactive,  are  not  in  viola- 
tion of  the  Federal  Constitution;  State  v.  Gilliam,  18  Mont.  107,  81 
L.  R.  A.  726,  44  Pac.  399,  extension  of  period  for  redemption  does  not 
impair  contract  between  mortgagor  and  mortgagee ;  Penniman,  Petitioner, 
11  R.  I.  344,  346,  act  providing  that  stockholders  should  not  be  imprisoned 
upon  execution  issued  upon  judgment  against  corporation  is  constitutional. 

Constitutionality  of  stay  laws.    Note,  6  Amu  Dec.  541. 

Retrospective  laws.    Notes,  10  Am.  Dec.  185;  11  Am.  Dec.  98. 

Retroactive   construction   of   homestead    exemption   laws.    Note,    45 
Am.  Dec.  252. 


1246  PLANTERS'  BANK  v.  SHARP.  6  How.  301-344 

Retroactive  homestead  laws  as  impairing  obligation  of  contract.    Note, 
87  Am.  Dec.  464. 

Effect  of  statutes  making  pre-existing  contracts  illegal.    Note,  120  Am. 
St.  Rep.  470. 

State  Insolvent  laws,  applying  to  past  contracts,  have  been  held  not  to  be 
constitiitional,  except  so  far  as  tliey  discharge  the  person  ftom  imprisonment, 
or  in  some  other  way  affect  only  the  remedy. 

Cited  in  Penpman,  Petitioner,  11  R.  I.  347,  holding  act  providing  that 
stockholders  should  not  be  imprisoned  upon  execution  issued  upon  judg- 
ment against  corporation,  constitutional. 

Law  providing  that  promissory  notes,  though  assigned  by  banks,  should 
still  he  open  to  setoffs  hy  their  bill-holders,  where  assignment  was  made  col- 
losively  to  prevent  such  setoff,  would  have  been  equitable  and  within  common- 
law  principles. 

Approved  in  Davis  v.  Tileston,  6  How.  120,  12  L.  Ed.  369,  holding  bill 
to  enjoin  a  judgment,  charging  that  complainant  had  a  good  defense,  and 
that  he  was  entitled  to  pay  in  depreciated  bank  notes,  of  which  advantage 
he  was  fraudulently  deprived,  not  demurrable. 

Where  laws  have  been  upheld,  which  seem  to  avoid  some  of  the  Important 
incidents  of  contracts,  it  will  usually  be  found  that  they  relate  to  future 
contracts,  or  if  to  past  ones,  relate  to  the  form  of  remedy  merely. 

Approved  in  Welsh  v.  Cross,  146  Cal.  627,  106  Am.  St.  Rep.  63,  81 
Pac.  231,  holding  Code  Civ.  Proc,  §  702,  as  amended  in  1897,  so  as  to 
extend  time  of  redemption,  does  not  apply  to  judgments  existing  at  time 
of  amendment;  Ex  parte  Pollard,  Ex  parte  Woods,  40  Ala.  86,  holding 
act  postponing  the  rendition  of  judgments  not  in  violation  of  the  Con- 
stitution; Commissioners  Court  v.  Rather,  48  Ala.  447,  statute  prescribing 
a  period  of  time  within  which  bfficials  are  to  perform  acts  regarding  the 
rights  of  others  is  directory,  and  does  invalidate  acts  after  specified  time; 
Hardeman  v.  Downer,  39  Ga.  428,  431,  homestead  and  exemption  laws, 
although  retroactive,  are  not  in  violation  of  the  Federal  Constitution; 
Taylor  v.  Stockwell,  66  Ind.  514,  statute  providing  that  a  wife's  inchoate 
interest  in  husband's  property  cannot  be  sold  on  an  execution,  is  con- 
stitutional; Davis  V.  Rupe,  114  Ind.  594,  17  N.  E.  166,  statute  altering 
redemption  laws  not  in  conflict  witli  the  Constitution;  Morse  v.  Gk>old, 
11  N.  Y.  292,  62  Am.  Dec.  Ill,  act  exempting  certain  property  from  levy  and 
sale  on  execution  applies  to  judgments  on  debts  contracted  before  and  after 
its  passage;  Stoiy  v.  Furman,  25  N.  Y.  226,  an  act  to  secure  payment 
without  preference  of  debts  of  certain  corporations,  incorporated  under 
a  general  law,  is  valid;  Hill  v.  Kessler,  63  N.  C.  443,  provisions  of  State 
Constitution  giving  a  homestead  and  other  exemptions  applies  to  pre- 
existing contracts;  Garrett  v.  Cheshire,  69  N.  C.  403,  12  Ain.  Bep.  653, 
to  the  same  effect;  In  re  Kennedyi  2  S.  C.  224,  article  of  State  Constitu- 
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tioiiy  providing  for  homestead  exemption,  is  not  void  as  against  existing 
contracts. 

Under  the  rlgbt  of  eminent  domain,  all  property,  whether  private  or  cor- 
porate,  may  be  taken,  on  a  public  necessity,  and  on  making  full  compensation 
for  it,  and  this  is  an  implied  teim  of  all  public  grants  and  charters. 

Approved  in  Terre  Haute  v.  E.  &  T.  H.  R.  R.  Co.,  149  Ind.  180,  37 
L.  B.  A.  193,  46  N.  E.  78,  a  municipality  may  exercise  right  of  eminent 
domain  over  grounds  of  a  railway  company  operating  under  a  special 
charter. 

Law  governing  limitations.    Note,  8  Am.  Dec.  820,  492. 

Miscellaneous.  Cited  in  State  v.  Armour  &  Co.,  27  N.  D.  203,  145  N.  W. 
1043,  State  law  regulating  size  of  pails  and  labeling  of  lard  sold  in  intra- 
state commerce  is  valid;  The  Huntress,  2  Ware  (Dav.),  109,  Fed.  Cas.  6914, 
in  place  of  6  How.  388,  12  L.  Ed.  484,  erroneously;  dissenting  opinion  in 
Aycock  V.  Martin,  37  Ga.  179,  generally;  dissenting  opinion  in  Scobey  v. 
Gibson,  17  Ind.  577,  without  particular  application;  Nauer  v.  Thomas, 
13  Allen,  577,  generally;  Southern  Express  Co.  v.  Moon,  39  Miss.  832, 
Ellison  V.  Torpin,  44  W.  Va.  429,  30  S.  E.  188,  without  particular  applica- 
tion; Baldwin  v.  Payne,  6  How.  334,  12  L.  Ed.  461,  which  was  considered 
with  the  principal  case,  the  same  questions  being  involved. 

6  How  344-487,  12  L.  Ed.  465,  NEW  JEB8ET  STEAM  NAVIOATIOir  OOU- 
FANT  v.  MERCHANTS'  BANE. 

In  tbis  case  the  United  States  court  for  the  district  of  Bliode  Idaad  eaer- 
cised  jurisdiction  of  a  libel  in  personam,  altbongb  both  libelant  and  respondeBt 
were  domiciled  in  other  States. 

Approved  in  Atkins  v.  Disintegrating  Co.,  18  Wall.  305,  21  L.  Ed.  845 
(affirming,  7  Blatchf.  570,  Fed.  Cas.  602,  1  Ben.  120,  Fed.  Cas.  600),  hold- 
ing District  Court  sitting  in  admiralty  can  obtain  jurisdiction  to  proceed 
in  personam  against  inhabitant  of  United  States  not  residing  within 
district. 

Distinguished  in  Wilson  v.  Pierce,  30  Fed.  Cas.  153,  holding  eleventh 
section  of  judiciary  act  of  1789  applies  to  United  States  courts  sitting 
in  admiralty;  in  principal  case  jurisdiction  was  waived  by  appearance. 

Where  a  carrier,  employed  to  coUect  and  bring  home  proceeds  of  collection, 
entered  into  a  contract  with  another  carrier  for  the  transportion  of  the  specie, 
although  made  in  his  own  name,  and  without  disclosing  his  employers,  a  suit 
in  admiralty  may  be  maintained  directly  upon  it  by  the  principal. 

Approved  in  Gibson  v.  Victor  Talking  Mach.  Co.,  232  Fed.  228,  where 
contract  is  under  seal,  parol  evidence  is  inadmissible  to  show  that  agent 
made  contract  for  principal,  whether  disclosed  or  undisclosed;  Davis  v. 
McEwen  Bros.,  193  Fed.  311,  113  C.  C.  A.  229,  defendant  is  liable  on  note 
given  as  substitute  for  guaranty^  though  he  did  not  know  plaintiff  corpo- 
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ration  was  assignee  of  partnership  to  whioh  guaranty  given;  Block  v. 
Meridian,  169  Fed.  521,  95  C.  C.  A.  14,  where  contract  to  light  city  by  elec- 
tricity was  made  by  agent  of  undisclosed  principal,  latter  may  sue  in  own 
name;  Inman  &  Co.  v.  Seaboard  Air  Line  Ry.  Co.,  159  Fed.  973,  in  action 
against  carrier  for  damages  to  cotton  shipper,  plaintiff  required  by  code  to 
allege  title  or  interest;  In  re  Weisenberg,  131  Fed.  521,  parol  evidence  is 
admissible  to  show  that  joint  notes  signed  by  members  of  partnership  arc 
in  fact  firm  debts;  Morris  v.  Chesapeake  &  0.  S.  S.  Co.,  125  Fed.  66,  hold- 
ing  real  principal,  for  whose  benefit  a  contract  was  made,  is  entitled  to 
avail  himself  of  contract,  even  though  other  party  had  no  knowledge  that 
there  was  an  undisclosed  principal;  The  Hiram,  101  Fed.  141,  holding 
neither  vessel  nor  owner  is  liable  for  breach  of  contract  of  carriage  between 
charterer  and  shipper,  occurring  before  any  part  of  cargo  had  been  put  on 
board ;  Second  Nat.  Bank  v.  Midland  Steel  Co.,  155  Ind.  590,  58  N.  E.  836, 
holding  where  note  was  written  on  corporation's  paper  and  signed  "A., 
president,"  parol  evidence  is  admissible  to  show  it  was  corporation's  note; 
Wells  V.  Western  Union  Tel.  Co.,  144  Iowa,  618,  188  Am.  St.  Rep.  317,  21 
L.  R.  A.  (N.  S.)  1045,  123  N.  W.  376,  addressee  of  telegram,  although  hav- 
ing no  direct  contractual  relations  with  telegraph  company,  may  sue  for 
damages  caused  to  him  by  delivery  of  forged  message;  Smith  v.  Felter,  63 
N.  J.  L.  32,  42  Atl.  1054,  holding  parol  evidence  is  admissible  to  show  that 
parties  to  agreement  were  agents  so  as  to  give  unnamed  principal's  rights 
and  liabilities;  Horton  v.  Southern  Ry.  Co.,  170  N.  C.  386,  86  S.  E.  1022, 
where  nominal  consignee  was  acting  for  wife,  real  party  in  interest,  she 
could  sue  carrier  for  penalty  for  failure  to  adjust  claim  for  loss ;  Winslow 
Bros.  &  Co.  V.  Station,  150  N.  C.  267,  63  S.  E.  951,  defendant  purchasing 
goods  from  agent  without  knowledge  of  agency  is  entitled  to  set  off  debt 
due  from  agent  against  demand  of  principal ;  Nicholson  v.  Dover,  145  N.  C. 
21,  13  L.  R.  A.  (N.  S.)  167,  58  S.  E.  445,  where  owner  of  land  authorizes 
contract  of  sale  by  his  agent  to  third  person  who  is  agent  of  undisclosed 
principal,  latter  may  enforce  contract ;  Battey  v.  Lunt,  Moss  &  Co.,  30  R.  I. 
2,  136  Am.  St.  Rep.  926,  73  Atl.  354,  where  son  makes  contract  purchasing 
engine  as  agent  for  father,  latter  may  sue  as  undisclosed  principal  for 
breach  of  warranty;  Butler  v.  Western  Union  Tel.  Co.,  62  S.  C.  231,  40 
S.  E.  164,  holding  where  telegraph  company  failed  to  deliver  telegram  sent 
by  plaintiff's  son  to  third  person  for  plaintiff  latter  has  cause  of  action; 
American  Express  Co.  v.  Ogles,  36  Tex.  Civ.  410,  81  S.  W.  1025,  where 
express  company  obtained  train  from  railroad  to  ship  stock,  no  passengers 
being  carried,  except  owners  of  stock,  and  employee's  shipment  being  in 
charge  of  express  company,  though  train  operated  by  railroad  men,  express 
company  is  liable  for  railroad's  negligence;  Bichlmeier  v.  Minneapolis  etc. 
Ry.  Co.,  159  Wis.  406, 150  N.  W.  509,  prior  to  Carmack  amendment  making 
initial  carrier  liable  interstate  shipper  might  sue  terminal  carrier  for  loss 
occurring  on  its  line ;  Ford  v.  Williams,  21  How.  290,  16  L.  Ed.  38,  holding 
principal  may  maintain  action  on  a  written  contract,  made  by  agent  with- 
out disclosing  name  of  principal;  Baldwin  v.  Bank  of  Newbury,  1  Wall. 
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241,  17  L.  Ed.  636,  where  promissory  note  was  payable  to  "H.,  cashier/* 
parol  evidence  admissible  to  show  that  he  was  cashier  of  plaintiff  bank; 
Nash  V.  Towne,  5  Wall.  704,  18  L.  Ed.  530,  agent  appearing  in  written  con- 
tract as  principal,  may  exonerate  himself  by  parol  evidence  that  he  dis- 
closed agency,  and  mentioned  principal  when  contract  was  executed;  Bank 
,oi  Kentucky  v.  Adams  Express  Co.,  93  U.  S.  184,  188,  23  L.  Ed,  876,  877, 
where  express  company  engaged  to  transport  packages  employed  railroad 
company  to  perform  the  service,  the  latter  company  becomes  agent  for  the 
former,  and  express  company  is  liable  for  loss  caused  by  agent's  negli- 
gence; Bank  of  Kentucky  v.  Adams  Express  Co.,  1  Flipp.  256,  Fed.  Cas. 
889,  where  express  company  had  limited  its  liability,  plaintiff  should  have 
brought  action  against  railroad  company  for  loss  caused  by  carelessness  of 
the  latter ;  St.  Louis  Ins.  Co.  v.  St.  Louis,  V.  &  T.  H.  R.  R.  Co.,  21  Fed.  Cas. 
203,  liability  of  carrier,  acting  as  agent  of  express  company,  to  shipper, 
is  limited  by  shipper  s  contract  with  express  company ;  The  T.  A.  Goddard, 
12  Fed.  181,  184,  a  person  whose  goods  are  transported  by  contract  with  a 
charterer,  may  pursue  vessel  or  her  owners,  for  loss  suffered;  Pritchard  v. 
Budd,  76  Fed.  713,  42  U.  S.  App.  186,  stipulation  of  party  to  contract  that 
he  will  not  assign  the  same,  does  not  prevent  his  undisclosed  principal  from 
maintaining  an  action  upon  it ;  Packard  v.  Taylor,  35  Ark.  409,  37  Am.  Rep. 
41,  where  goods  are  shipped  by  successive  carriers,  the  carrier  in  whose 
possession  they  are  when  destroyed  or  injured,  is  liable  to  owner  or  con- 
signee; California  Powder  Works  v.  Atlantic  &  Pacific  R.  R.  Co.,  113  Cal. 
335,  336,  36  L.  R.  A.  652,  653,  45  Pac.  692,  693,  agent  employed  by  owner 
or  consignor  of  goods,  has  authority  to  make  agreement  with  carriers  as  to 
terms  upon  which  goods  are  to  be  transported;  Atlantic  etc.  R.  R.  Co.  v. 
Texas  Grate  Co.,  81  Ga.  606,  9  S.  E.  601,  an  undisclosed  principal  may  sue 
on  contract  made  with  agent;  York  Co.  Bank  v.  Stein,  24  Md.  464,  an  un- 
disclosed principal  is  directly  liable  upon  loan  made  through  an  agent, 
although  he  has  paid  agent  the  funds  with  which  to  repay  plaintiff ;  South- 
ern Express  Co.  v.  Thornton,  41  Miss.  224^  an  express  company  receiving 
goods  from  another  express  company  for  transportation,  is  liable  to  con- 
signor as  common  "carrier;  Elkins  v.  Boston  etc.  R.  R.  Co.,  19  N.  H.  342, 
51  Am.  Dec.  187,  where  a  third  person  placed  plaintiff's  coat  in  a  bundle 
with  his  own  coat,  addressing  bundle  to  himself,  plaintiff  might  maintain 
action  against  carrier  for  loss  of  his  coat ;  Barter  v.  Wheeler,  49  N.  H.  28, 
31,  6  Am.  Rep.  447,  451,  an  intermediate  carrier  is  liable  for  loss  of  goods 
while  in  warehouse;  Chandler  v.  Coe,^54  N.  H.  568,  a  principal  carrying  on 
business  in  name  of  agent  as  a  business  name,  is  liable  upon  contract  made 
for  him  in  agent's  name;  Green  v.  Clarke,  12  N.  Y.  350^  356,  where  owner 
contracted  with  forwarder,  who  contracted  with  carrier  for  transportation 
of  goods,  and  a  judgment  was  rendered  against  owner  in  action  of  trover, 
suit  by  forwarder  is  barred;  Maghee  v.  Camden  etc.  R.  R.  Co.,  45  N.  Y. 
521,  6  Am.  Rep.  129,  contract  with  shipper,  stipulating  against  loss  due  to 
unavoidable  accidents,  extends  to  every  other  connecting  carrier;  Barbre 
V.  Goodale,  28  Or.  472^  43  Pac.  380,  parol  evidence  to  show  that  a  contract. 
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not  a  negotiable  instrument  and  not  required  to  be  under  seal,  though  exe- 
cuted by  and  in  name  of  agent,  is  the  contract  of  principal;  Sires  v.  New- 
ton, 1  Wash.  Ter.  360,  chattels  purchased  by  agent  in  his  own  name,  are 
property  of  principal,  and  no  interest  passes  by  virtue  of  sale  under  execu- 
tion against  principal:  The  D.  R.  Martin;  11  Blatchf.  235,  Fed.  Cas.  4092, 
holding  officers  of  boat  justified  in  removing  person  carrying  on  an  express 
business  without  consent  of  carrier;  Sonsmith  v.  The  J.  P.  Donaldson,  21 
Fed.  681,  holding  propeller  bound  to  contribute  upon  the  principles  of  a 
general  average,  where  tow  was  sacrificed  to  save  propeller;  Low^nburg  v. 
Jones;  56  Miss.  692,  31  Am.  Rep.  881,  value  of  mule  lost  by  prior  connect- 
ing carrier  cannot  be  recouped  in  suit  by  last  carrier  against  consignee  for 
freight  upon  stock  delivered ;  Camblos  v.  Philadelphia  etc.  R.  R.  Co,,  4  Fed. 
Cas.  1114,  arguendo. 

Distinguished  in  First  Nat.  Bank  v.  Marietta  etc.  R.  R.  Co.,  20  Ohio  St. 
276,  5  Am.  Rep.  659,  carrier  not  liable  to  principal  for  loss  of  money  kept 
in  sole  custody  of  agent,  carried  without  notice  to  carrier  and  for  purposes 
unconnected  with  expenses  of  journey;  Wilson  v.  Harry,  32  Pa.  St.  272, 
where  goods  were  shipped  with  right  of  transshipment,  bill  of  lading  pro- 
viding that  second  boat  shall  not  be  liable  for  injury  doiie  on  first,  second 
boat  is  not  liable,  because  first  boat  coerced  payment  of  entire  freight. 

Contracts  by  agent  who  does  not  disclose  principal.    Note,  27  Am.  Dec. 
137. 

Suit  by  principal  on  note  to  agent.    Note,  12  Am.  Dec.  714. 

Forwarder  as  common  carrier.    Note,  7  Am.  Dec.  314. 

Suits  by  undisclosed  principals  upon  contracts  made  with  their  agents. 
Note^  55  Am.  St.  Rep.  917. 

Right  of  action  of  principal  or  agent  for  tort  of  third  person.    Note, 
Ann.  Gas.  1915B,  1297. 

Right  in  action  by  undisclosed  principal  to  defenses  available  in  action 
by  agent.    Nbte,  28  L.  R.  A.  (N.  S.)  228. 

Independently  of  any  special  agreement,  a  common  canler  is  chargeable 
as  an  insurer  of  the  goods,  and  accountable  for  any  damage  or  loss  that  may 
happen  to  them  in  the  course  of  the  conveyance,  unless  arising  from  inevitable 
accident,  i.  e.,  the  act  of  Qod  or  the  public  enemy. 

Approved  in  The  Hiram,  101  Fed.  139,  holding  owner  of  cargo  has  no 
lien  on  vessel  for  injury  to  such  cargo  resulting  from  delay  before  cargo 
was  received;  Garrison  v.  Memphis  Ins.  Co.,  19  How.  315,  15  L.  Ed.  657, 
holding  bill  of  lading  relieving  carrier  from  loss  caused  by  "perils  of  the 
river,"  does  not  include  fire  amongst  those  perils  and  carrier  responsible, 
although  there  was  no  negligence  on  the  part  of  the  owners,  their  agents 
or  servants;  The  Lady  Pike,  2  Biss.  144,  Fed.  Cas.  7985,  where  steamboat 
was  driven  against  pier  by  sudden  and  unexpected  gust  of  wind,  carrier 
not  liable  for  loss  to  cargo;  The  Tan  Bark  Case,  1  Brown,  155,  Fed.  Cas. 
13,742,  a  master  who  lays  his  vessel  up  for  the  winter,  is  bound  to  take 
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precautions  to  prevent  injury  to  cargo  from  dampness,  snow  and  ice;  The 
T.  A.  Goddard,  12  Fed.  178,  holding  vessel  liable  to  action  in  rem  for  dam- 
ages caused  to  cargo  by  contact  with  dangerous  goods;  Tompkins  v.  The 
Dutchess  of  Ulster,  24  Fed.  Cas.  34,  carrier  not  exempt  from  liability  on  ac- 
count of  loss  through  ordinary  perils  of  navigation ;  Cox  v.  Peterson,  30  Ala. 
611,  68  Am.  Dec.  146,  where  carrier,  unable  to  deliver  goods  on  account  of 
low  stage  of  water,  deposited  them  in  warehouse,  where  they  were  burned,  he 
was  liable;  McMillan  v.  Michigan  S.  &  N.  I.  R.  R.  Co.,  16  Mich.  Ill,  93 
Am.  Dec.  218,  carrier  who  he^  transported  property  and  stored  it*in  his 
warehouse,  awaiting  delivery  to  consignee,  continues  to  be  liable  as  carrier ; 
the  court  was  evenly  divided  upon  this  question ;  Rixf ord  v.  Smith,  52  N.  H. 
363,  13  Am.  Rep.  61,  liability  of  common  carrier  of  cattle  is  governed  by 
principles  applicable  to  carriage  of  other  property ;  Knapp  v.  United  States 
etc.  Express  Co.,  66  N.  H.  353,  express  company  estopped  to  deny  that  their 
agents  were  authorized  to  make  contract  to  collect  note  beyond  limits  of 
company's  route;  Hays  v.  Kennedy,  41  Pa.  St.  380,  80  Am.  Dec.  628,  where 
boat  was  run  into  and  sunk  without  fault  of  master  or  crew,  the  loss  was 
covered  by  exception  against  "unavoidable  dangers  of  river  navigation"; 
Walker  v.  Transportation  Co.,  3  Wall.  152,  18  L.  Ed.  174,  under  act  of 
March,  1851,  limiting  the  liability  of  ship  owners  in  case  of  loss  by  fire, 
such  owners  are  not  liable  for  negligence  of  officers  or  agents  in  which  they 
have  not  participated;  Sweatt  v.  Boston  H.  &  E.  R.  R.  Co.,  3  Cliff.  347,  Fed. 
Cas.  13,684,  holding  railroad  companies  private  commercial  corporations 
within  bankrupt  act;  Whittenton  Mfg.  Co.  v.  Memphis  etc.  Packet  Co.,  21 
Fed.  899,  discussing  form  of  pleading  under  Tennessee  code;  Chamberlain 
V.  Western  Transportation  Co.,  44  N.  Y.  307,  4  Am.  Rep.  682,  provision 
of  act  of  March  3,  1861,  extends  to  ordinary  baggage  of  passengers;  dis- 
senting opinion  in  Moore  v.  American  Transportation  Co.,  24  How.  39,  16 
L.  Ed.  681,  arguendo. 

Liability  of  express  companies.    Note,  2  Am.  Rep.  130. 

Oommon  carriers  liave  a  right  to  limit  their  liability  by  special  agreement* 
but  they  still  incur  the  same  responsibility  attaching  to  private  persons^  and 
are  bound  to  use  ordinarjb  care. 

Approved  in  Berton  v.  Tietjen  &  Lang  Dry  Dock  Co.,  219  Fed.  771,  statute 
limiting  liability  of  owner  of  ship  or  vessel  does  not  include  dry  dock 
capable  of  being  towed ;  The  Oceanica,  170  Fed.  894,  96  C.  C.  A.  §9,  con- 
tract of  towage  by  which  tow  assumes  all  risk,  releases  tug  from  liability 
for  negligence  resulting  in  injury  to  tow;  Saundera  v.  Southern. Ry.  Co., 
128  Fed.  19,  holding  passenger  not  bound  by  carrier's  regulation  exempting 
it  from  liability  for  loss  or  damage  to  baggage  in  absence  of  knowledge 
thereof;  Cunard  Steamship  Co.  v.  Kelley,  H5  Fed.  685,  holding  exemption 
in  bill  of  lading  agahjfit  loss  by  thieves,  or  while  goods  were  on  quay,  is 
valid  under  Harter  act  (27  Stat.  445,  §  1) ;  Phoenix  etc.  Mfg.  Co.  v.  Wabash 
Ry.  Co.,'  101  Mo.  App.  454,  74  S.  W.  496,  holding  clause  in  bill  of  lading 
limiting  carrier's  liability  will  not  be  held  valid  on  ground  that  reduced 
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rate  w^as  intended,  rate  being  specified,  and  none  being  talked  of  by  the 
parties ;  Baltimore  etc.  R.  R.  Co.  v.  Hubbard,  72  Ohio  St.  316,  74  N.  E.  218, 
upholding  contract  for  shipment  of  stock  limiting  liability  in  consideration 
of  special  rate ;  St.  Louis  etc.  R.  Co.  v.  Phillips,  17  Okl.  288,  87  Pac.  478, 
shipper  failing  to  give  notice  of  claim  for  damages  as  required  by  contract 
cannot  recover  for  loss  of  stock;  York  Mfg.  Co.  v.  Illinois  Central  R.  R. 
Co.,  3  Wall.  112,  18  L.  Ed.  171,  holding  clause  in  bill  of  lading  exempting 
carrier  from  liability  for  loss  by  fire,  sufficient  to  protect  carrier  exercising 
due  care;  Constable  v.  National  Staamship  Co.,  154  U.  S.  62,  38  L.  Ed.  910, 

14  Sup.  Ct.  1067,  stipulation  in  bill  of  lading  that  steamship  company  would 
not  be  liable  for  loss  by  fire,  after  unloving  cargo,  valid ;  Earnest  v.  South- 
em  Express  Co.,  1  Woods,  577,  Fed.  Cas.  4248,  notice  to  shipper  that  express 
company  would  not  be  liable  to  greater  amount  than  fifty  dollars  for  loss 
of  unv&lued  package,  limits  amount  which  shipper  can  recover;  The  Prince- 
ton, 19  Fed.  Cas.  1344,  owners  of  towing  vessel  may  limit  their  liability 
by  contract;  Barstow  v.  Wilmot,  2  Fed.  Cas.  955,  where  carrier  used  ordi- 
nary diligence,  loss  caused  by  rough  passage,  within  exception  of  bill  of 
lading;  The  Surrey,  26  Fed.  795,  stipulation  that  goods  may  be  landed 
'^without  notice  to  and  at  the  risk  and  expense  of  consignees  after  they 
leave  deck  of  ship,''  does  not  relieve  master  from  using  ordinary  and  rea- 
sonable care;  Bank  of  Kentucky  v.  Adams  Express  Co.,  1  Flipp.  250,  Fed. 
Cas.  889,  express  company  which  has  limited  its  liability,  only  required  to 
use  reasonable  care,  and  not  liable  for  carelessness  of  railroad  company 
over  which  it  had  no  control;  The  Ira  B.  EUems,  50  Fed.  937,  2  U.  S.  App. 
242,  a  pnrovision  that  cargo  is  "to  be  delivered  alongside,  and  held  at  qhar- 
ter  s  risk  and  expense,''  not  unreasonable,  and  master  bound  only  to  exer- 
cise ordinary  care ;  Grey  v.  Mobile  Trade  Co.,  55  Ala.  400,  405,  28  Anu  Bep. 
732,  737,  carrier  must  show  that  he  employed  that  degree  of  diligence  which 
very  careful  and  prudent  men  take  of  their  own  affairs ;  Camp  v.  Hartford 
&  N.  Y.  Steamboat  Co.,  43  Conn.  340,  and  Phoenix  Ins.  Co.  v.  Erie  etc. 
Transportation  Co.,  10  Biss.  28,  Fed.  Cas.  11,112,  exemption  from  liability 
for  loss  or  damage  not  caused  by  negligence,  lawful  and  valid;  East  Ten- 
nessee V.  &  G.  R.  R.  Co.  v.  Johnston,  75  Ala.  603,  51  Amu  Bep.  492,  under 
contract  to  furnish  a  cattle  car,  extent  of  company's  obligation  is  to  fur- 
nish a  safe,  serviceable  and  adequate  car,  adapted  to  use  intended;  Adams 
Express  Co.  v.  Stettaners,  61  111.  187,  14  Am.  Rep.  59,  carrier  stipulating 
against  loss  not  occasioned  by  gross  carelessness,  is  still  bound,  to  use  rea- 
sonable care  and  diligence;  Goggin  v.  Kansas  Pacific  Ry.  Co.,  12  Kan.  418, 
contract  that  damages  to  stock  shall  not  be  allowed  unless  a  written  claim 
be  presented  within  a  certain  time,  binds  shipper;  Owen  v.  Louisville  & 
N.  R.  R.  Co.,  87  Ky.  631,  9  S.  W.  699,  to  the  same  effect ;  Roberti  v.  Riley,. 

15  La.  Ann.  103,  77  Am.  Dec.  184,  parol  evidence  of  special  agreement  is 
admissible ;  New  Orleans  Mut.  Ins.  Co.  v.  New  Orleans,  J.  &  G.  N.  R.  R.  Co., 
20  La.  Ann.  303,  where  carrier  si)ecially  excepted  the  risk  of  fire,  no  negli- 
gence being  shown,  insurance  company  could  not  recover;  Brehme  v.  Adams 
Express  Co.,  25  Md.  335^  receipt  limiting  carrier's  liability  to  fifty  dollars, 
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constituted  a  special  contract  between  the  parties;  Bankard  v.  Baltimore 
&  0.  R.  R.  Co.,  34  Md.  202,  6  Amu  Bep.  324,  where  obligations  of  railroad 
company  in  transportation  of  cattle  were  modified  by  special  contract; 
Squire  v.  New  York  Central  R.  R.  Co.,  98  Mass.  245,  246,  93  Am.  Dec.  163, 
164,  carrier  not  liable  for  suffocation  of  hogs,  shipper  having  assumed  all 
risk,  by  special  contract ;  Lake  Shore  &  M.  S.  R.  R.  Co.  v.  Perkins,  25  Mich. 
335,  12  Am.  Bep.  279,  a  carrier  who  has  never  assumed  to  cany  livestock 
except  upon  special  terms  exempting  him  from  liability  as  common  carrier, 
cannot  be  held  liable  as  such;  Christenson  v.  American  Express  Co.,  15 
Minn.  281,  282,  2  Am.  Rep.  125,  126,  where  goods  were  shipped  by  agent, 
consignor's  assent  to  terms  of  receipt  presumed;  Alair  v.  Northern  Pacific 
R.  R.  Co.,  53  Minn.  165,  89  Am.  St.  Eep.  590, 19  L.  B.  A.  766.  54  N.  W.  1073, 
contract  fixing  the  amount  which  might  be  recovered  per  head  for  livestock 
in  case  of  loss,  limits  owner  to  sums  named;  Georgia  R.  R.  Co.  v.  Bpears, 
66  Ga.  490,  42  Am.  Bep.  84,  sustaining  contract  whereby  shipper  in  con- 
sideration of  free  pass  assumed  all  risk  of  loss  or  damage  to  stock;  Wliite- 
sides  V.  Thurlkill,  12  Smedes  &  M.  601,  51  Am.  Dec.  129,  a  carrier  who  has 
limited  his  common-law  liability,  is  not  liable  if  loss  arose  without  fault 
of  himself  or  crew ;  Levering  v.  Union  Trans.  &  Ins.  Co.,  42  Mo.  92,  97  Am. 
Dec.  321,  unless  carrier  took  reasonable  care  and  furnished  reasonably  safe 
and  suitable  cars,  he  is  responsible  without  regard  to  his  special  contract; 
Dorr  V.  New  Jersey  Steamboat  Nav.  Co.,  11  N.  Y.  492,  62  Am.  Dec.  127, 
])lca  of  special  contract  with  shipper  and  that  goods  were  not  lost  by  negli- 
gence, misconduct  of  default  of  carrier,  is  not  demurrable;  Mercantile  Mat. 
Ins.  Co.  V.  Calebs,  20  N.  Y.  176,  under  contract  whereby  carrier  is  to  receive 
the  benefit  of  any  insurance  effected  by  owner,  insurers  have  no  right  of 
action  against  carrier;  Phifer  v.  Carolina  Central  Ry.  Co.,  89  N.  C.  316, 
45  Am.  Bep.  692,  stipulation  in  bill  of  lading,  given  by  one  of  an  associated 
line  of  common  carriers,  that  carrier  alone  having  custody  of  goods  at  time 
of  loss  should  be  responsible,  binds  the  shipper;  Ballou  v.  Earle,  17  R.  I. 
447,  448,  33  Am.  St.  Bep.  887,  888,  14  L.  B.  A.  437,  22  Atl.  1115,  receipt 
limiting  carrier's  liability  to  fifty  dollars,  unless  value  of  article  is  other- 
wise herein  expressed,  limits  amount  which  shipper  can  recover,  though 
loss  was  occasioned  by  negligence;  Houston  &  T.  C.  R.  R.  Co.  v.  Park,  1 
Tex.  App.  Civ.  143,  a  railroad  company  may,  by  special  contract,  exempt 
itself  from  liability  for  damage  to  goods  upon  connecting  lines;  Zouch  v. 
Chesapeake.  &  Ohio  Ry.  Co.,  36  W.  Va.  536,  17  L.  B.  A.  121,  15  S.  E.  189, 
carrier  may  limit  its  liability  to  amount  agreed  upon  even  though  loss  may 
result  from  negligence,  although  it  cannot  wholly  exempt  itself  from  lia- 
bility; New  York  Central  R.  R.  Co.  v.  Lockwood,  17  Wall.  361,  21  L,  BcL 
634,  but  carrier  cannot  stipulate  for  an  unjust  or  unreasonable  exemption ; 
Steamboat  Sultana  v.  Chapman,  5  Wis.  465,  arguendo 

Distinguished  in  Chesapeake  etc.  Ry.  Co.  v.  Beasley,  104  Va.  793,  3 
L.  B.  A.  (N.  S.)  188,  52  S.  E.  567,  Code  of  1887,  §  1296,  prohibits  carrier 
from  making  contracts  limiting  liability. 
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Common  carrier's  power  to  limit  liability.    Note,  32  Am.  Dec.  497. 
Right  of  carrier  to  exact  special  contract  of  shipper.    Note,  46  Am. 
St.  Rep.  777,  778,  779.  - 

Relations  of  express  companies  and  their  'employees  to  other  common 

carriers.    Note,  62  Am.  St.  Rep.  522,  525. 
Limitation  of  carrier's  liability  in  bills  of  lading.    Note,  88  Am.  St.  Rep. 

77,  79,  97,  119,  120. 
Validity  and  effect  of  stipulation  limiting  liability  of  carrier  of  goods 

for  loss  by  fire.    Note,  20  Ann.  Cas.  229,  236. 

Common  carriers  exercise  a  sort  of  pnblic  office  and  bave  pablic  dnties 
to  perform,  from  wUcli  they  should  not  he  permitted  to  exonerate  themselves 
without  the  assent  of  parties  concerned;  they  are  homid  to  receive  and  carry 
all  goods  offered  for  transportation,  and  are  liable  to  an  action  in  case  of  re- 
fosaL 

Approved  in  Donovan  v.  Pennsylvania  Co.,  199  U.  S.  292,  50  L.  Ed.  199, 
26  Sup.  Ct.  91^  railroad  may  exclude  all  hackmen,  excepting  those  under 
contract  to  it,  from  depot  grounds;  Beech  Creek  R.  Co.  v.  Olanta  Coal 
Min.  Co.,  158  Fed.  40,  85  C.  C.  A.  148,  under  State  statute  railway  com- 
pany is  bound  to  permit  mine  owners  to  construct  sidings,  connect  with 
company's  tracks  and  to  receive  and  deliver  freight  on  equal  terms  with 
other  shipi>ers;  Olanta  Coal  Min.  Co.  v.  Beech  Creek  R.  Co.,  144  Fed.  151, 
owner  of  coal-mining  property  adjoining  raiboad  right  of  way,  is  entitled 
as  of  right  to  connect  switch-tracks  built  on  own  land  with  track  of  such 
road  to  facilitate  shipping  of  coal;  Faulkner  v.  Solazzi,  79  Conn.  542,  543, 
9  Ann.  Cas.  67,  9  L.  R.  A.  (N.  S.)  601,  65  Atl.  947,  948,  statute  requiring 
barbers  to  secure  license  did  not  mi^e  barber-shop  place  of  public 
accommodation  without  power  of  discrimination  against  colored  persons; 
Railroad  Commission  v.  Louisville  &  N.  R.  Co.,  140  Ga.  826,  L.  R.  A.  1915E, 
902,  80  S.  E.  331,  under  State  statute  railroad  commission  had  power  to 
issue  order  regulating  use  of  mileage  aud  scrip-books ;  Russell  v.  Erie  R.  R« 
Co.,  70  N.  J.  L.  816,  67  L.  R.  A.  408,  59  Atl.  153,  where  owner  of  goods 
held  in  storage  directed  storage  company  to  send  them  to  him  by  railroad, 
and  officer  of  storage  company  sent  goods  by  drayman  to  station,  accom- 
panied by  completed  shipping  order,  railroad  agent  could  not  assume  dray- 
man had  authority  to  alter  terms  of  order;  New  York  Cement  Co.  v.  Con- 
solidated etc.  tlement  Co.,  178  N.  Y.  177,  70  N.  E.  453,  construing  Laws 
1899,  p.  958,  c.  469,  authorizing  lease  %f  canal,  and  holding  part  of  canal 
to  be  public  highway;  North  Carolina  Corp.  Com.  v.  Atlantic  Coast  Line 
R.  Co.  (Railroad  Connection  Case),  137  N.  C.  15,  49  S.  E.  196,  upholding 
Acts  1899,  pp.  291,  304,  giving  corporation  commissioner  power  to  require 
railroad  to  make  reasonable  connection  with  trains  of  other  companies; 
dissenting  opinion  in  Boston  etc.  R.  Co.  v.  Hooker,  233  U.  S.  131, 134,  Ann. 
Cas.  1915D,  593,  L.  R.  A.  1915B,  450,  58  L.  £d.  883,  884,  34  Sup.  Ct.  526, 
majority  holding  that  carrier  may  limit  liability  for  loss  of  baggage  by 


/ 


6  How.  344-437  NOTES  ON  U.  S.  REPORTS.  1254 

negligence  where  schedules  filed  under  commerce  acts;  Munn  ▼.  Illinois, 
94  U.  S.  130,  24  L.  Ed.  86,  holding  State  may  prescribe  regulations  and 
rates  of  charge  of  grain  warehouses  within  State;  De  Manacho  v.  Ward, 
23  Blatahf.  505,  27  Fed.  533,  discriminating  freight  rates  are  unlawful; 
Denver  &  N.  O.  R.  R.  Co.  v.  Atchison  etc.  R.  R.  Co.,  4  McCrary,  339,  15 
Fed.  652,  contract  between  carriers  to  apportion  country,  and  to  refuse 
to  enter  ipto  or  allow  business  relations  with  competing  lines,  void  as 
against  public  policy;  Chicago  etc.  R.  R.  Co.  v.  People,  56  111.  377,  8  Ahl 
Rep.  693,  mandamus  will  lie  to  compel  a  railroad  company  to  deliver  to 
a  particular  elevator,  grain  cons^ed  to  it  upon  line  of  road;  McDuffee  v. 
Portland  etc.  R.  R.  Co.,  52  N.  H.  448,  13  Amu  Rep.  73,  an  action  against 
a  common  carrier  lies  in  New  Hampshire  for  damages  caused  by  unrea- 
sonable discrimination;  Sandford  v.  Catawissa  R.  R.  Co.,  24  Pa.  St.  381, 
64  Am.  Dec.  669,  a  contract  giving  to  one  express  company  an  exclusive 
right  of  transportation  on  passenger  trains,  illegal  and  void;  Kirby  v. 
Western  Union  Tel.  Co.,  4  S.  D.  116,  46  Am.  St.  Rep.  788,  30  L.  R.  A.  619, 
55  N.  W.  763,  as  common  catrier,  a  telegraph  company  cannot  legally  re- 
fuse to  transmit  an  offered  message,  because  person  offering  will  not  sig^ 
an  agreement  limiting  their  liability;  Laurel  Fork  etc.  R.  R.  Co.  v.  West 
Virginia  Transportation  Co.,  25  W.  Va.  337,  railroad  companies  are  sub- 
ject to  legislative  control  as  to  their  rates  of  fare  and  freight;  Rickcr's 
Petition,  66  N.  H.  251,  24  L.  R.  A.  760,  29  Atl.  582,  the  fact  that  a  mem- 
ber of  the  bar  is,  in  a  limited  sense,  an  officer  of  the  court,  does  not  dis- 
qualify women  by  the  common  law;  Dadidson  v.  Graham,  2  Ohio  St.  136, 
])laintiff  being  nonsuited,  because  of  variance  between  pleadings  and 
proof;  dissenting  opinion  in  Civil  Rights  Cases,  109  U.  S.  37,  27  L.  Ed. 
848,  3  Sup.  Ct.  41,  majority  holding  first  and  second  sections  of  eivil 
rights  act  of  1875  unconstitutional;  dissenting  opinion  in  Plesgy  v.  Fergu- 
son, 163  U.  S.  553,  41  L.  Ed,  261,  16  Sup.  Ct.  1144,  majority  holding  stat- 
ute of  Louisiana  requiring  railway  companies  to  provide  separate  accommo- 
dations for  white  and  colored  passengers,  not  in  conflict  with  either  Thir- 
teenth or  Fourteenth  Amendment. 

Discrimination  in  freight  rates.    Note,  54  Amu  Rep.  865. 

Duty  of  carrier  by  water  to  receive  goods  offered  for  transportation. 
Note,  15  Ann.  Cas.  1048. 

The  burden  of  proving  a  special  agreement  lies  on  tlie  canter,  and  notblng 
short  of  an  express  stipulation  diOuld  be  permitted  to  discbarge  Mm  from 
duties  which  tlie  law  has  annexed  to  his  employment. 

Approved  in  The  Medea,  179  Fed.  784, -103  C.  C.  A.  273,  where  goods, 
received  in  good  condition,  were  delivered  in  bad  condition,  burden  of 
proof  is  on  carrier  to  show  injury  due  to  some  cause  within  exception  of 
bill  of  lading;  Adams  Express  Co.  v.  Adams,  29  App.  D.  C.  256,  express 
company  liable  for  full  value  of  lost  trunk,  where  company's  receipt  limit- 
ing liability  is  not  brought  to  attention  of  shipper;  Hooker  v.  Boston,  209 
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Mass.  601,  AnxL  Cas.  1912B,  669,  96  N.  E.  946,  limitation  of  liability  for 
loss  of  baggage  in  posted  schedules  is  not  binding  upon  passenger  having 
no  knowledge  thereof;  Cottrell  v.  Mich.  United  etc.  Traction  Co.,  184  Mich. 
230,  150  N.  W.  860,  contract  of  employee  assuming  risks  of  emplo3rment  ^ 

as  express  driver  doeis  not  operate  as  release  from  liability  in  employment 
as  express  messenger;  American  Silver  Mfg.  Co.  v.  Wabash  R.  Co.,  174 
Mo.  App.  200,  156  S.  W.  835,  under  Interstate  Commerce  Act,  where  ship- 
ment of  silver  valued  at  five  thousand  dollars  was  made  under  filed  and 
[lublished  rate  limiting  carrier's  liability  for  loss,  recovery  was  limited  to 
ten  times  value  of  freight  charges,  though  carrier  knew  value;  Rose  v. 
Northern  Pac.  Ry.  Co.,  36  Mont.  77,  119  Amu  St.  Eep.  836,  88  Pac.  769, 
limitation  of  liability  for  baggage  in  ticket  signed  by  passenger,  though 
not  brought  to  notice  of  passenger,  is  valid;  Hill  v.  Adams  Express  Co., 
82  N.  J.  L.  377,  81  Atl.  860,  mere  acceptance  of  express  company's  receipt 
containing  limitation  of  liability  does  not  import  shipper's  assent  to  limi- 
tation; Hayes  v.  Adams  Express  Co.,  73  N.  J.  L.  106,  62  Atl.  284,  respon- 
sibility of  carrier  for  real  value  in  case  of  loss  not  restricted  by  shipper's 
knowledge  that  carrier's  charges  depended  upon  value  without  assent  to 
limitation;  Gilliland  &  Gaifney  v.  Southern  Ry.  Co.,  85  S.  C.  34,  1S7  Am. 
St.  Bep.  861,  67  S.  E.  23,  although  bill  of  lading  places  duty  upon  shipper 
to  load  and  unload  stock,  carrier  is  liable  to  owner  for  injuries  resalting 
from  its  failure  to  supply  proper  place  for  unloading;  Baltimore  &  Ohio 
R.  R.  Co.  V.  Harris,  12  Wall.  85,  20  L.  Ed.  369,  announcement  on  railroad 
ticket,  confining  liability  to  proprietors  of  each  division  of  road,  not  bind- 
ing unless  brought  to  the  knowledge  of  holder  and  assented  to  by  him; 
Michigan  Central  R.  R.  Co.  v.  Mineral  Springs  Mfg.  Co.,  16  Wall.  328,  21 
L.  Ed.  302,  an  unsigned  general  notice  printed  on  back  of  freight  receipt 
does  not  amount  to  contract  limiting  carrier's  liability;  The  Majestic,  166 
U.  S.  384,  41  L.  Ed.  1043,  17  Sup.  Ct.  601,  holding  conditions  attached  to 
contract  ticket  notices  merely,  and  steamship  company  not  relieved  from 
liability  thereby;  Merriman  v.  The  Brig  May  Queen,  Newb.  470,  Fed.  Cas. 
9481,  the  following  stamped  upon  bill  of  lading,  "not  responsible  for  rust, 
breakage,  etc.,  weight  and  contents  unknown,"  does  not  free  carrier  from 
liability;  Mauritz  v.  New  York,  L.  E.  &  W.  R.  R.  Co.,  23  Fed.  779,  a 
passenger  unable  to  read  is  not  bound  by  unexplained  special  terms  and 
conditions,  printed  on  ticket;  Western  Transportation  Co.  v.  Newhall,  24  • 
111.  469,  76  Am.  Dec.  763,  common-law  liability  of  carrier  cannot  be  re- 
stricted by  notice,  express  assent  of  shipper  must  be  proved;  Michigan 
C.  R.  R.  Co.  V.  Hale,  6  Mich.  260,  a  carrier  has  no  power  to  restrict  his 
liability  in  any  manner  without  consignor's  assent;  New  Jersey  R.  R.  etc. 
Co.  V.  Pennsylvania  R.  R.  Co.,  27  N.  J.  L.  101,  where  a  common  carrier 
undertakes  to  transport  an  article,  the  legal  presumption  is  that  he  does 
it  subject  to  his  common-law  liability;  Gaines  v.  Union  Trans.  &  Ins.  Co,, 
28  Ohio  St.  440,  whether  such  assent  has  been  given,  so  as  to  make  bill 
of  lading  binding  upon  shipper,  is  a  fact  to  be  proved;  Pittsburgh  etc.    ' 
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R.  R.  Co.  V-  Barrett,  36  Ohio  St.  453,  to  the  same  effect;  Seller  v.  Steam- 
ship Pacific;  Deady,  22  Fed.  Cas.  12,644,  1  Or.  414,  415,  receipt  containing 
the  words  "not  accountable  for  contents,"  delivered  to  expressmen,  does 
not  constitute  an  agreement  with  shipper;  Louisville  etc.  R.  R.  Co.  v. 
Turner,  100  Tenn.  223,  47  S.  W.  225,  48  L.  B.  A.  142,  limitations  and  con- 
ditions on  general  ticket  not  binding  upon  passenger  unless  his  attention 
is  called  to  them  and  he  assents  thereto;  Missouri  etc.  Ry.  Co.  v.  Carter, 
9  Tex.  Civ.  App.  685,  686,  29  S.  W.  568,  contract  signed  by  shipper  after 
he  had  placed  cattle  on  cars,  induced  by  refusal  of  railroad  company  to 
carry  cattle  unless  signed,  is  void;  Kimball  v.  Rutland  •&  B.  R.  R.  Co., 
26  Vt.  256,  62  Am.  Dec.  570,  a  general  notice  to' the  public,  limiting  car- 
rier's obligations,  is  no  evidence  of  special  contract;  St.  Louis  Ins.  Co.  v. 
St.  Louis  etc.  R.  R.  Co.,  104  U.  S.  155,  26  L.  Ed.  684,  arguendo. 

Explained  in  American. Trans.  Co.  v.  Moore,  5  Mich.  379,  holding  this 
fact  proven  like  any  others,  by  any  pertinent  evidence. 

Presumption  and  burden  of  proof  as  to  carrier's  negligence  or  its 
lack  in  case  of  contract  limiting  liability.  Note,  L.  B.  A.  1915Dv 
654,  672. 

If  it  is  competent  at  all,  for  a  carrier  to  stipiilate  for  Immimitj  ftom 
liability,  for  the  gioM  negligence  of  himself,  and  Us  aervants  or  agents,  it 
should  l>e  required  to  be  done,  at  least  in  terms  that  conld  leave  no  doubt  as 
to  the  meaning  of  the  partieB.  ^ 

Approved  in  Cau  v.  Texas  etc.  Ry.  Co.,  194  U.  S.  431,  48  L.  Ed.  1056, 
24  Sup.  Ct.  663,  exemption  of  carrier  from  liability  for  damages  caused 
by  fire,  expressed  in  bill  of  lading,  is  valid,  though  option  to  ship  under 
common-law  liability  not  presented  to  shipper;  Smeltzer  v.  St.  Louis  etc. 
R.  Co.,  158  Fed.  664,  under  Federal  statute  initial  carrier  is  responsible 
for  loss  of  goods  by  connecting  line,  and  clause  in  bill  of  lading  limiting 
liability  to  loss  on  own  line  is  nullity;  Arthur  v.  Texas  etc.  Ry.  Co.,  139 
Fed.  130,  where  shipper  accepted  bill  of  lading  for  transportation  of  cotton 
containing  fire  exemption  clause,  without  requesting  rate  at  which  car- 
rier would  ship  under  common-law  liability  contract,  carrier  not  liable 
for  loss  by  fire  not  due  to  its  negligence;  Saunders  v.  Southern  Ry.,  128 
Fed.  20,  holding  paraphernalia  of  traveling  theatrical  company  do  not  con- 
stitute personal  baggage  which  carrier  impliedly  contracts  to  carry  with- 
out compensation  on  passenger's  ticket;  The  Queen  of  the  Pacific,  61  Fed. 
218,  holding  void  provision  in  bill  of  lading  requiring  all  claims  for  dam- 
ages to  be  presented  within  thirty  days  from  date  thereof;  Mitchell  v. 
Central  R.  R.  Co.,  124  N.  C.  249,  32  S.  E.  674,  holding  in  action  for  loss  of 
livestock  by  shipper  court  must  without  request  instruct  that  burden  of 
proving  that  circumstances  of  loss  are  within  exception'  in  bill  of  lading 
is  on  company  is  error;  Norman  v.  Southern  Ry.  Co.,  65  S.  C.  523,  44  S.  E. 
85,  holding  passenger  paying  full  fare  for  general  ticket  is  not  bound  by 
limitations  printed  thereon  where  his  attention  is  not  called  to  them; 
Hart  V.  Pennsylvania  R.  R.  Co.,  112  U.  S.  338,  28  L,  Ed.  720,  5  Sup.  Ct. 
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164,  holding  earner  cannot  limit  by  sp^eial  eontract  his  common-law 
liability  for  loss  consequent  upon  his  own  or  servant's  negligence;  Liver- 
pool &  G.  U.  S.  Co.  V.  Phenix  Ins.  Co.,  129  U.  S.  438,  82  L,  Ed.  791,  9  Sup. 
Ct.  471  (aflSrming,  22  Blatchf.  394,  395,  22  Fed.  726,  727),  a  common  car- 
rier by  sea  cannot  by  any  stipulation  exempt  himself  from  liability  for 
loss  caused  by  negligence  of  officers  or  crew;  Ormsby  v.  Union  Pacific  Ry. 
Co.,  2  MeCrary,  54,  4  Fed.  711^  contract  for  shipment  assuming  to  say 
that  railroad  shall  not  be  liable  on  account  of  delay,  and  requiring  shipper 
to  give  notice  of  claim  before  unloading  stock,  is  void;  The  Boskenna,  40 
Fed.  94,  6  L,  R.  A.  175,  reversing  s.  c,  22  Fed.  662,  bill  of  lading  author- 
izing landing  of  fruit  at  consignee's  risk  released  carrier  from  liability 
where  consignee  was  not  ready  to  receive  it;  The  Brantford  City,  29  Fed. 
396,  a  carrier  cannot  absolve  himself  from  damage  resulting  from  negli- 
gence by  stipulation  in  bills  of  lading  adopting  a  contrary  rule  of  foreign 
law,  authorities  reviewed;  Voight  v.  Baltimore  &  Ohio  S.  W.  Ry.  Co.,  79 
Fed.  566,  contract  releasing  railroad  from  liability  for  all  injuries  to  ex- 
press messenger,  though  caused  by  negligence  of  railroad  company  or  ser- 
vants, is  void;  Hartwell  v.  Northern  Pacific  Express  Co.,  5  Dak.  Ter.  472, 
3  L.  R.  A.  347,  41  N.  W.  735,  plaintiff  did  not  forfeit  his  rights  by  omis- 
sion to  make  a  written  claim  within  time  required  by  shipping  contract; 
Michigan  etc.  R.  R.  Co.  v.  Heaton,  37  Ind.  453,  10  Am.  Rep.  93,  a  carrier 
^an  no  more  stipulate  for  a  slight  degree  of  negligence  than  he  can  for 
gross  h^ligence;  Rose  v.  Des  Moines  Valley  R.  R.  Co.,  39  Iowa,  249,  a 
carrier  cannot  by  notice  or  special  contract  restrict,  limit  or  avoid  its 
common-law  liability  for  negligence;  Hudson  v.  Northern  Pacific  Ry.  Co., 
92  Iowa,  237,  54  Am.  St.  Rep.  555,  60  N.  W.  610,  to  the  same  effect ;  also. 
Standard  Milling  Co.  v.  White  Line  etc.  Transit  Co.,  122  Mo.  272," 26  S.  W. 
707,  and  Kirby  v.  Adams  Express  Co.,  2  Mo.  App.  375,  holding  presump- 
tion of  negligence  arose  from  fact  of  loss;  Perkins  v.  New  York  Central 
R.  R.  Co.,  24  N.  Y.  201,  206,  82  Am.  Dec.  284,  288,  in  respect  to  a  gratui- 
tous passenger,  a  railroad  may  contract  for  any  degree  of  negligence  in  its 
servants,  other  than  board  of  directors  or  general  managers;  Capehart  v. 
Seaboard  etc.  R.  R.  Co.,  81  N.  C.  442,  81  Am.  Rep.  607,  stipulation  that 
loss  shall  be  adjusted  before  goods  are  removed  from  station,  and  claim 
made  within  thirty  days,  is  an  unreasonable  provision  and  void;  Mer- 
chants* etc.  Transportation  Co.  v.  Bloch,  86  Tenn.  397,  6  Am.  St.  Rep.  850, 
6  8.  W.  882,  stipulation  in  bill  of  lading  exempting  carrier  from  liability 
for  damage  occasioned  by  default  of  its  agents,  subcarriers,  is  void;  dis- 
senting opinion  iiy  South  etc.  Ala.  R.  R.  Co.  v.  Henlein,  52  Ala.  622,  major- 
ity holding  stipulation  that  "value  at  time  and  place  of  shipment,  not 
to  exceed  $50  per  head,"  should  be  measure  of  recovery  for  loss  of  cattle, 
just  and  reasonable. 

Carriers'  contract — ^Effect  of  words  '  'notices,"  "railway  tickets,"  "bag- 
gage checks,"  etc.    Note,  5  Amu  St.  Rep.  720. 
Special  limitations  of  liability  of  carrier.    Note,  5  E.  R.  C.  846. 
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Wbere  carrion  have  restricted  their  liability  by  opecUd  agreement,  the 
burden  of  proving  that  loss  was  occasioned  by  want  of  due  care  or  by  gross 
negligence,  lies  npon  plaintiff. 

Approved  in  Merchants  etc.  Transportation  Co.  v.  Eichberg^,  109  Md.  227, 
130  Am.  St.  Rep.  524,  71  Atl.  .994,  shipper,  by  deliberately  choosing  re- 
duced rate,  assumed  condition  of  bill  of  lading  that  negligence  should  not 
be  presumed  against  carrier;  The  Invincible,  1  Low.  227,  Fed.  Cas.  7055, 
holding  clause  in  bill  of  lading,  "ship  no^  responsible  for  rust,  leakage,  or 
shrinkage,"  relieves  carrier  of  burden  of  proving  lack  of  negligence  or 
carelessness;  The  Moravin,  2  Hask.  159,  Fed.  Cas.  9789,  evidence  showing 
injury  would  not  have  resulted,  with  proper  care,  in  the  absence  of  ex- 
planation proves  negligence;  Ulrich  v.  The  Sunbeam,  24  Fed.  Cas.  515, 
libelants  having  established  negligence  and  want  of  skill  in  towage,  were 
entitled  to  recover;  Kallman  v.  United  States  Express  Co.,  3  Kan.  208, 
211,  where  receipt  of  express  company  limited  liability  to  one  hundred 
and  fifty  dollars  unless  true  value  of  package  was  stated,  threw  burden 
of  proving  negligence  on  shipper;  Thomas  v.  Ship  Morning  Glory,  13  La, 
Ann.  270,  271,  71  Am.  Dec.  510,  shipper  bound  to  prove  negligence  where 
carrier  limited  his  liability  by  special  contract;  United  States  Tel.  Co.  v. 
Gildersleeve,  29  Md.  249,  96  Am.  Dec.  525,  burden  of  proof  upon  sender 
of  telegram  to  show  negligence  or  want  of  good  faith  in  dispatching  or 
delivery  of  message;  Smith  v.  North  Carolina  R.  R.  Co.,  64  N.  C.  239,  / 
where  carrier  limited  its  liability  by  special  agreement,  bare  proof  of  de- 
struction by  fire  would  not  entitle  owner  to  recover;  Patterson  v.  Clyde, 
67  Pa.  St.  506,  and  Famham  v.  Camden  ft  A.  R.  R.  Co.,  55  Pa.  St.  60, 
proof  of  negligence  was  on  shipper. 

Distinguished  in  Mitchell  v.  Carolina  Cent.  R.  R.  Co.,  124'  N.  C.  249,  32 
S.  E.  674,  exemption  by  special  agreement  does  not  cast  burden  of  proof 
upon  shipper,  where  he  had  no  means  of  ascertaining  how  loss  occurred. 

A  steamboat  company  Is  liable  for  the  loss  of  goods  occasioned  by  the 
gross  negligence  of  its  servants  or  agents,  notwithstanding  the  existence  of  a 
special  agreement  that  the  goods  were  at  all  times  exclusively  at  the  risk  of  the 
shipper. 

Approved  in  Stockton  Milling  Co.  v.  California  Nav.  &  Imp.  Co.,  165 
Fed.  3^,  shipper's  contract  to  assume  risk  of  carriage  did  not  relieve 
barge  owner  from  liability  for  loss  of  cargo  of  flour  by  negligence;  M'Cor- 
mick  V.  Shippy,  124  Fed.  50,  holding  time  charter-party  for  yacht  provid- 
ing that  charterer  assumes  no  responsibility  for  loss  or  damage  to  yaclit 
includes  charterer's  negligence;  Nelson  v.  Great  Northern  Ry.,  28  Mont. 
323,  72  Pac.  650,  holding  where  contract  for  transportation  of  sheep  by 
common  carrier  Axes  valuation  on  sheep  per  head,  measure  of  liability 
of  carrier  for  damages  resulting  from  breach  of  its  duties  causing  injuiy 
to  sheep  is  amount  of  actual  damage,  not  exceeding  stipulated  valuation 
per  head ;  J.  M.  Pace  Mule  Co.  v.  Seaboard  etc.  Ry.  Co.,  160  N.  C.  223,  76 
S.  E.  516,  shipper  may  recover  full  value  of  mule  lost  by  carrier's  n^li- 
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grence,  though  hill  of  lading  limited  liahility  of  carrier  to  less;  Kime  v. 
Southern  Ry.  Co.,  160  N.  C.  463,  43  L.  R.  A.  (N.  S.)  617,  76  S.  E.  512, 
shipper  may  recover  for  horses  suffocated  by  negligence  of  connecting  car- 
rier in  ventilating  car,  though  bill  of  lading  stipulated  for  exemption; 
Neil  V.  Flynn  Lbr.  Co.,  71  W.  Va.  715,  77  S.  E.  327,  railroad  company  con- 
tracting to  furnish  competent  physician  is  liable  to  employee  for  injury 
due  to  incompetence  and  negligence  of  physician ;  New  York  Central  R.  R. 
Co.  V.  Lockwood,  17  Wall.  361,  363,  374,  21  L.  Ed.  634,  635,  638,  10  Am. 
Rep.  368,  369,  374,  holding  general  contract  exempting  carrier  from  all 
risk  does  not  bar  recovery  by  a  drover  traveling  on  a  pass,  injured  through 
negligence  of  employee;  Ogdensburg  etc  R.  R.  Co.  v.  Pratt,  22  Wall.  134, 
22  L.  Ed.  831,  carrier  furnishing  unsuitable  cars  not  relieved  from  re- 
sponsibility under  general  agreement;  Compania  La  Flecha  v.  Brauer,  168 
U.  S.  119,  120,  42  L.  Ed.  405,  18  Sup.  Ct.  15,  16,  steamship  company  liable 
for  loss  of  sound  cattle  thrown  overboard  in  rough  weather  by  order  of 
master;  Richards  v.  Hansen,  1  Fed.  63,  exceptions  in  bill  of  lading  against 
breakage,  leakage  and  rust,  do  not  relieve  carrier  from  damage  caused  by 
improper  stowage  and  defective  construction  of  vessel;  The  Hadji,  16 
Fed.  864,  owners  of  vessels  responsible  for  loss  caused  by  defects  in  con- 
struction and  repair  of  ship;  The  Hettie  Ellis,  20  Fed.  394,  if  deckload  is 
lost  through  negligence  or  want  of  skill  of  master,  the  vessel  is  liable; 
Steele  v.  Townsend,  37  Ala.  251,  252,  79  Am.  Dec.  51,  52,  stipulation  that 
caiTier  is  "not  accountable  for  rust  or  breakage"  does  not  relieve  against 
negligence,  and  proof  of  injury  to  goods  makes  out  prima  facie  case  of 
negligence;  Alabama  G.  S.  R.  R.  Co.  v.  Little,  71  Ala.  614,  where  loss  re- 
sults from  want  of  ordinary  care  and  skill,  carrier  is  liable  for  full  value 
of  goods;  Hooper  v.  Wells,  Fargo  &  Coi^  27  Cal.  33,  85  Am.  Dec.  222, 
clause  in  receipt  stating  that  carrier  is  "not  to  be  responsible  except  as 
forwarders''  does  not  exempt  from  loss  of  goods  occasioned  by  negligence 
of  employees  on  boat  owned  by  other  parties  but  used  by  carrier;  Wright 
v.  Gaff,  6  Ind.  421,  written  agreement  that  flat-boat  should  be  towed  at 
ittf  own  risk  did  hot  exempt  steamboat  for  loss  caused  by  gross  negli- 
gence; Indiana  Central  Ry.  Co.  v.  Mundy,  21  Ind.  51,  83  Am.  Dec.  341, 
statement  on  pass  that  person  accepting,  assumes  all  risk  of  personal  in- 
jury and  loss  or  damage  to  property,  does  not  excuse  for  gross  negligence 
of  railway  employees;  Indianapolis  &  C.  R.  R.  Co.  v.  Cox,  29  Ind.  362,  95 
Am.  Dec.  642,  notice  on  ticket  limiting  amount  of  liability  in  case  of  loss 
of  baggage  does  not  apply  to  loss  resulting  from  want  or  care;  Ohio  &  M. 
Ky.  Co.  V.  Selby,  47  Ind.  487,  17  Am.  Rep.  726,  a  drover  traveling  upon  a 
pass  is  entitled  to  damages  for  injuries  caused  by  negligence  of  railway 
employees;  Missouri  Valley  R.  R.  Co.  v.  Caldwell,  8  Kan.  248,  carrier 
liable  for  breakage  caused  by  negligence  although  liability  had  been  lim- 
ited by  special  contract;  Brauer  v.  Barque  Almoner,  18  La.  Ann.  266, 
limitation  in  bill  of  lading  merely  relieves  carrier  from  ordinary  leakage; 
School  District  v.  Boston  H.  &  £.  R.  R.  Co.^  102  Mass.  556,  3  Am.  Rep. 
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505,  special  contract  does  not  exempt  from  injury  to  goods  eaiised  by 
negligence;  New  Orleans  R.  R.  Co.  v.  Faler,  58  Miss.  915,  railroad  com- 
pany required  to  use  safest  approved  i>ower,  and  cars  constructed  to  afford 
greatest  protection  to  goods;  Ashmore  v.  Pennsylvania  Steam  Towing  etc. 
Co.,  28  N.  J.  L.  191,  carrier  not  exempt  under  special  agreement  for  dam- 
age  caused  by  negligence  or  unskillfulness ;  Moses  v.  Boston  &  M.  R.  R., 
24  N.  H.  88,  55  Am.  Dec.  230,  carriers  liable  for  goods  burned  in  ware- 
liouse,  notwithstanding  notices  limiting  their  liability;  Judson  v.  Western 
R.  R.  Corp.,  6  Allen,  492,  83  Am.  Dec.  649,  a  carrier  cannot  exonerate 
himself  by  a -general  notice  known  to  carrier  from  whom  he  received  con- 
signor's goods ;  Smith  v.  New  York  Central  R.  R.  Co.,  24  N.  Y.  235,  assump- 
tion by  shipper  of  the  risk  of  all  and  any  damage  whatsoever,  not  a 
stipulation  for  willful  misconduct,  gross  negligence  or  want  of  ordinary 
care;  Mynard  v.  Syracuse  etc.  R.  R.  Co.,  71  N.  Y.  183,  27  Am.  Rep.  30, 
contract  exempting  railroad  company  from  all  claims  for  damage  "from 
whatsoever  cause  arising"  does  not  include  loss  occasioned  by  n^ligence; 
Nicholas  v.  New  York  Central  etc.  R.  R.  Co.,  89  N.  Y.  374,  exemption 
from  liability  for  "damage  occasioned  by  delays  from  any  cause  or  from 
change  of  weather"  does  not  cover  loss  occasioned  by  negligent  delay; 
Graham  v.  Davis,  4  Ohio  St.  376,  62  Am.  Dec.  288,  carrier  is  liable  for 
loss  caused  by  negligence,  however  slight;  Welsh  v.  Pittsburg,  F.  W.  & 
C.  R.  R.  Co.,  10  Ohio  St.  70,  72,  75  Am.  Dec.  492,  493,  a  common  carrier  is 
liable  for  damage  resulting  from  defective  and  unsafe  cars,  notwithstand- 
ing  an  express  contract  to  the  contrary;  Virginia  &  Tenn.  R.  R.  Co.  v. 
Sayers,  26  Gratt.  337,  railroad  company  liable  for  loss  occasioned  by  any 
negligence  of  company  or  its  agents  notwithstanding  special  contract ; 
Richmond  etc.  R.  R.  Co.  v.  Payne,  86  Va.  486,  6  L.  B.  A.  853,  10  S.  E.  750, 
to  the  same  effect ;  Baltimore  and  Ohio  R.  R.  Co.  v.  Rathbone,  1  W.  Va.  107, 
88  Am.  Dec.  666,  where  carrier  restricted  his  liability  by  special  contract 
he  was  required  only  to  exercise  ordinary  care  and  diligence;  Mastin  v. 
Baltimore  &  Ohio  R.  R.  Co.,  14  W.  Va.  203,  35  Am.  Rep.  757,  carrier  may 
exempt  itself  from  loss  resulting  from  accident,  to  which  it  in  no  manner 
contributed,  but  not  from  loss  resulting  from  any  degree  of  negligence  or 
misfeasance;  Black  v.  Goodrich  Trans.  Co.,  55  Wis.  322,  42  Am.  Bep.  714, 
13  N.  W.  246,  contract  specifying  amount  of  carrier's  liability  does  not 
relieve  carrier  from  liability  for  full  value  of  goods  lost  through  negli- 
gence; Bacon  v.  Robertson,  18  How.  486,  15  L.  Ed.  502,  in  general  dis- 
cussion of  rights  and  duties  of  corporations;  Moore  v.  American  Trans. 
Co.,  24  How.  38,  16  L.  Ed.  681  (affirming  5  Mich.  392),  Wright  v.  Norwich 
&  N.  Y.  Trans.  Co.,  8  Blatchf.  21,  Fed.  Cas.  18,087,  and  The  Roanoke,  46 
Fed.  301  (affirmed  in  69  Fed.  163, 18  U.  S.  App.  407),  Chamberlain  v.  West- 
em  Trans.  Co.,  44  N.  Y.  308,  4  Am.  Rep.  683,  and  Baird  v.  Daly,  57  N.  Y. 
242,  discussing  legislation  limiting  liability  of  ship  owners;  dissenting 
opinion  in  The  Great  Western,  118  U.  S.  533,  30  L.  Ed.  160,  6  Sup.  Ct. 
1167,  and  dissenting  opinion  in  Lamb  v.  Camden  &  Amboy  R.  R.  etc.  Co.,  46 
N.  Y.  289,  both  arguendo. 
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Distinguished  in  Russell  v.  Pittsburgh  etc.  St.  Ry.  Co.,  157  Ind.  318,  61 
N.  E.  683,  holding  contract  by  sleeping-car  employee,  releasing  transporta- 
tion companies  for  ''liability  of  any  nature  or  character  whatsoever,''  in- 
cludes injuries  caused  by  carrier's  negligence;  Qinn  v.  Ogdensburgh  Tran- 
sit Co.,  85  Fed.  986,  57  U.  S.  App.  405,  stipulation  in  bill  of  lading  against 
liability  for  loss  or  damage  unless  action  shall  be  brought  within  a  cer- 
tain time,  presumed  assented  to  by  both  parties;  dissenting  opinion  in 
Smith  V.  New  York  Central  R.  R.  Co.,  24  N.  Y.  250,  majority  holding 
assumption  by  shipper  of  risk  of  all  and  any  damage  whatsoever  is  not  a 
stipulation  for  willful  misconduct,  gross  negligence  or  want  of  ordinary 
care. 

Receipts  from  common  carriers  containing  limiting  provisions.    Note, 
1  Am.  Bep.  132. 

Liability  of  common  carrier.    Note,  82  ^bn.  Dec  469,  470. 

Contract  for  the  transportation  of  specie  upon  the  sea  or  tide  waters  is  a 
maritime  contract  within  the  Constitution  and  Judiciary  act  of  1789. 

Approved  in  Pacific  Surety  Co.  v.  Leatham  etc.  Wrecking  Co.,  151  Fed. 
442,  80  C.  C.  A.  670,  bond  of  charterer' of  vessel  not  requiring  surety  to 
perform  in'  case  of  principal's  default,  but  merely  to  respond  in  damages 
is  not  maritime  contract;  Patterson  v. 'Baltimore  etc.  Co.,  106  Fed.  959, 
holding  admiralty  has  jurisdiction  of  action  for  breach  of  contract  whereby 
steamship  company  agrees  to  furnish  space  on  certain  boat  for  cotton, 
and  other  party  agrees  ^o  furnish  cotton  for  shipment  at  certain  rate ; 
Morewood  v.  Enequist,  23  How.  493,  16  L.  Ed.  517,  holding  admiralty, 
jurisdiction  extends  to  contracts  of  charter-party  and  affreightment;  The 
Belfast,  7  Wall.  638,  639,  19  L.  Ed.  270,  the  jurisdiction  of  admiralty  is 
the  same  in  matters  in  marine  contracts  as  in  marine  torts;  New  England 
Marine  Ins.  Co.  v.  Dunham,  11  Wall.  27,  20  L.  Ed.  98,  a  contract  of 
marine  insurance  is  a  maritime  contract;  Gloucester  Ins.  Co.  v.  Younger, 
2  Curt.  333,  334,  Fed.  Cas.  5487,  to  the  same  point;  Oakcs  v.  Richardson, 
2  Low.  176,  Fed.  Cas.  10,390,  admiralty  has  jurisdiction  of  contracts  of 
affreightment;  The  Huntress,  2  Ware  (Dav.),  .94,  109,  Fed.  Cas.  6914, 
a  contract  for  the  transportation  of  goods  on  the  high  seas  is  within  the 
maritime  jurisdiction  of  the  Federal  court;  The  Williams,  1  Brown,  216, 
Fed.  Cas.  17,710,  a  proceeding  in  rem  wHl  lie  upon  contract  for  services 
of  tug  to  assist  stranded  vessel;  Justi  Pon  v.  The  Arbustei,  14  Fed.  Cas. 
62,  lien  arising  from  loss  of  goods  shipped  during  voyage,  superior  to 
mortgage  on  vessel  for  labor-  and  materials  furnished  in  home  port  before 
voyage;  Quirk  v.  Clinton,  20  Fed.  Cas.  147,  an  action  will  lie  upon  breach 
of  contract  of  affreightment;  Stone  v.  The  Relampago,  23  Fed.  Cas.  159, 
contract  to  transport  a  passenger  on  high  seas  or  tide  waters,  within 
jurisdiction  of  the  admiralty;  Vandewater  v.  The  Yankee  Blade,  McAll. 
11,  Fed.  Cas.  16,847,  an  agreement  resembling  a  consortship  cannot  be 
enforced  by  proceedings  in  rem;  The  Clematis,  1  Brown,  435,  Fed.  Cas. 
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2S75y  owner  of  barge  could  maintain  action  for  n^ligence  against  tug; 
whether  he  could  also  maintain  action  for  breach  of  contract,  quaere; 
Milwaukee  v.  The  Curtis,  37  Fed.  706,  3  L.  B.  A.  718,  arguendo;  Keating 
V.  Spink,  3  Ohio  St.  109,  110,  62  Am.  Bee.  218,  219,  commenting  upon  the 
growth  of  the  admiralty  jurisdiction  of  Federal  courts. 

Distinguished  in  Gurney  v.  Crockett,  Abb.  Adm.  493,  Fed.  Cas.  5874, 
holding  person  employed  to  ventilate  vessel  at  anchor  cannot  maintain 
suit  in  admiralty  to  recover  compensation. 

Admiralty  jurisdiction  of  contr^t.    Note,  66  L.  B.  A.  196,  208. 

Oonstmctlon  given  to  the  Constitution  by  Oongress,  by  contemporaneous 
legislation,  and  by  Judicial  interpretation,  ought  not  now  to  be  disturbed. 

Cited  in  Lafayette  M.  &  B.  R.  R.  Co.  v.  Geiger,  34  Ind.  203,  holding  a 
contem))orary  exposition  of  the  Constitution,  acquiesced  in  for  a  period 
of  years  fixes  its  construction^  Fall  v.  Hazelrigg,  45  Ind.  585,  15  Am. 
Bep.  282,  to  the  same  effect. 

Oonstmction  given  to  tb^  Oonstitntion  by  the  Judiciary  act  of  1789,  assigns 
to  the  District  Court  a  vast  field  of  admiralty  Jurisdiction  unknown  to  Admiralty 
Court  in  England. 

Approved  in  The  Richard  Busteed,  1  Sprague,  446,  Fed.  Cas.  11,764, 
holding  a  ship  carptener's  lien  enforceable  in  action  in  rem;  The  Flash, 
Abb.  Adm.  72,  Fed.  Cas.  4857,  action  in  rem  will  lie  for  refusal  to  re- 
ceive and  deliver  goods  in  accordance  with  agreement  to  transport  them 
across  river;  The  Congress,  1  Biss.  44,  Fed.  Cas.  3099,  admiralty  court 
will  not  entertain  jurisdiction  in  cases  of  general  average  unless  all 
the  parties  in  interest  are  before  it;  The  Sarah  Jane,  1  Low.  204,  Fed. 
Cas.  12,349,  admiralty  has  jurisdiction  of  libel  for  wages  against  a  vessel 
plying  on  navigable  waters  entirely  within  one  State;  Taylor  v.  The 
Royal  Saxon,  1  Wall.  Jr.  323,  Fed.  Cas.  13,803,  admiralty  jurisdiction 
of  United  States  courts  extends  to  petitory  suits  as  well  as  to  those 
merely  li^ossessory ;  Atkins  v.  Fiber  Disinte^ating  Co.,  18  Wall.  304^  Stl 
L.  Ed.  845,  arguendo. 

Common-law  courts  exercise  a  concurrent  Jurisdiction  in  nearly  all  the 
cases  of  admiralty  cognizance,  whether  of  tort  or  contract,  with  the  exception 
of  proceedings  in  rem.  ; 

Approved  in  Chase  v.  American  Steamboat  Co.,  9  R.  I.  430,  11  Am.  Bep. 
280,  holding  State  court  had  jurisdiction  of  action  in  tort  for  injury 
committed  by  steamboat  in  Narragansett  Bay. 

By  the  Constitution,  the  entire  admiralty  power  of  the  country  is  lodged 
in  the  Federal  Judiciary,  and  Congress  intended,  by  the  ninth  section  of  the 
act  of  1789,  to  invest  the  District  Courts  with  this  power,  as  courts  of  original 
Jurisdiction. 

Approved  in  Moran  v.  Sturges,  154  U.  S.  276,  88  L.  Ed.  988,  14  Sup. 
Ct.  1025,  holding  process  issuing  out  of  State  court  enjoining  libelants 
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from  taking  any  'further  proceedings,  an  unlawful  interference  with  the 
District  Court;  In  re  Steamboat  Josephine,  39  N.  Y.  27,  State  laws  con- 
ferring admiralty  jurisdiction  on  State  courts  are  void ;  Murray  v.  Chicago 

6  N.  W.  Ry.  Co.,  62  Fed.  28,  adoption  of  Constitution  and  Tsreation  of 
the  national  government  did  not  abrogate  the  common  law  previously 
existing. 

Denied  in  Warner  v.  Uncle  Sam,  9  Cal.  726,  holding  State,  leg^lature 
had  power  to  confer  admiralty  jurisdiction  on  State  courts.  ^ 

Judiciary  act  of  1789  leaves  tlie  concurrent  power  of  adxniralty  and  com- 
mon-law courts,  where  it  stood  at  common  law. 
Approved  in  Home  Ins.  Co.  v.  North  Western  Packet  Co.,  32  Iowa,  243, 

7  Am.  Rep.  190,  holding  action  upon  bill  of  lading  for  loss  caused  by 
vessel  navigating  the  Mississippi  River  is  not  within  exclusive  jurisdiction 
of  Federal  courts;  Reynolds  v.  Steamboat  Favorite,  10  Minn.  248,  249, 
until  Congress  makes  jurisdiction  of  Federal  courts  exclusive.  State 
courts  retain  concurrent  jurisdiction;  Chase  v.  American  Steamboat  Co., 
9  R.  I.  433,  11  Am.  Rep.  283,  State  courts  had  jurisdiction  of  action 
in  tort  for  injuries  committed  in  Narragansett  Bay;  The  Globe,  2  Blatchf. 
430,  Fed.  Cas.  5438,  arguendo. 

Oeneral  maritime  law  gives  no  liens  for  repairs  or  necessaries  furnished 
ship  in  home  port;  if  the  local  law  gives  a  lien  it  may  be  enforced  in  admiralty. 

Approved  in  Hudson  v.  New  York  &  A.  Transp.  Co.,  175  Fed.  521, 
Federal  Circuit  Court  having  sold  vessels  subject  to  maritime  liens  can- 
not enforce  liens  as  admiralty  jurisdiction  belongs  to  District  Court; 
Hill  V.  The  Qolden  Gate,  12  Fed.  Cas.  156,  163,  164,  165,  holding  judicial 
^ale  in  proceedings  in  rem,  discharges  maritime  liens,  whether  general 
or  statutory;  Whittaker  v.  Travis,  29  Fed.  Cas.  1117,  libelant  may  proceed 
in  rem  for  repairs  and  materials  furnished  in  home  port;  authorities 
reviewed  and  changes  of  twelfth  rule  in  admiralty  discussed;  Merritt  v. 
Sackett,  17  Fed.  Cas.  141,  holding  under  twelfth  rule,  prescribed  in  1845, 
admiralty  courts  have  no  jurisdiction  over  suits  in  personam  by  material- 
men. 

Explained  in  Re  Surplus  etc.  of  the  Ship  Edith,  11  Blatchf.  461,  462, 
Fed.  Cas.  4283,  holding  New  York  statutes  purporting  to  give  liens  on 
vessels  unconstitutional  so  far  as  it  attempts  to  give  a  remedy  for  en- 
forcement of  marine  contracts  not  in  accordance  with  common  law;  The 
Circassian,  11  Blatchf.  476,  Fed.  Cas.  2726,  and  s.  c,  5  Fed.  Cas.  690, 
discussing  effect  of  various  changes  of  twelfth  rule  in  admiralty. 

Maritime  liens  and  their  enforcement.    Note,  62  Am.  Dec.  240. 

If  a  cause  is  a  maritime  cause,  subject  to  admiralty  cognisance,  Jnrlsdio- 
tion  is  complete  over  the  person,  as  well  as  over  the  ship. 

Approved  in  The  Oceanica,  170  Fed.  897,  96  C.  C.  A.  69,  while  towing 
tug  may  be  liable  in  rem  for  negligence  as  tort,  even  though  owner  not 
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liable,  yet,  when  owner  is  exempted  from  liaiiility  by  eontrBet,  vtanel 
is  also  exempted;  The  Canal-boat  Kate  Tremaine,  5  Ben.  71,  Fed.  Cas. 
7622,  holding  Court  of  Admiralty  may  enforce  lien  upon  domestic  vessel 
for  wharfage;  Church  v.  Shelton,  2  Curt.  274,  Fed.  Cas.  2714,  where 
vessel  was  barratrously  stranded  by  master,  admiralty  had  jurisdiction 
of  suit  in  personam  against  owners  for  loss  to  shippers;  The  Richard 
Busteed,  1  Sprague,  442,  Fed.  Cas.  11,764,  ship  carpenter's  liens  enforce- 
able by  action  in  rem;  The  Williams,  1  Brown,  223,  Fed.  Cas.  17,710,  a 
libel  in  rem  fpr  salvage  service  sustained,  though  contract  was  for  a 
per  diem  compensation  not  contingent  upon  success;  Gager  v.  The  A.  D. 
Patchin,  9  Fed.  Cas.  1028,  suit  for  salvage  in  rem,  as  well  as  in  personam, 
may  be  maintained  in  admiralty,  though  rendered  in  pursuance  of  pre- 
vious agreement;  The  Pizarro  v.  Matthias,  19  Fed.  Cas.  787,  libelant 
has  his  election  in  case  of  marine  tort  to  proceed  in  personam  or  in  rem; 
The  Pauline,  1  Biss.  398,  Fed.  Cas.  10,848,  holding  executory  contract 
for  transportation  not  a  subjiect  of  admiralty  cognizance. 

Distinguished  in  the  Ripon  City,  102  Fed.  182,  holding  clause  of  charter- 
party  giving  charterer  agency  of  ship  in  case  she  is  in  general  average 
during  term  of  charter  creates  maritime  contract;  United  States  v.  The 
Steamship  Queen,  4  Ben.  244,  Fed.  Cas.  16,107,  holding  suit  to  recover 
penalty  against  master  of  vessel,  under  act  of  July  18,  1866,  a  common- 
law  proceeding. 

Where  maritime  service  is  to  be  sntataatiaUy  performed  upon  the  aea  or 
tide  waters,  although  commenced  and  terminated  beyond,  it  is  subject  to 
admiralty  Jurisdiction;  but  if  the  substantial  part  of  the  service  is  to  be  per- 
f  onned  beyond  tide  waters,  or  if  the  contract  relates  ezeluaively  to  the  interior 
trade  and  navigation  of  a  State,  admiriUty  Jurisdiction  is  disclaimed. 

Approved  in  The  Underwriter,  119  Fed.  744,  745,  discussing  American 
admiralty  law,  with  reference  to. liens  for  repairs  and  supplies;  Nelson  v. 
Great  Northern  Ry.,  28  Mont.  311,  72  Pac.  646,  holding  complaint  in 
action  for  damages  sustained  by  shipper  of  livestock  over  defendant's 
railroad  stated  cause  of  action  in  tort;  Allen  v.  Newberry,  21  How.  246, 
16  L.  Ed.  112,  holding  act  of  1845,  confining  admiralty  jurisdiction  upon 
the  lakes  to' certain  matters,  does  not  extend  to  shipment  from  one  port 
to  another  in  the  same  State;  The  Seneca,  1  Biss.  372,  Fed.  Cas.  12,669, 
a  steamboat  transporting  passengers  between  ports  in  same  State,  not 
liable  to  penalty,  for  failure  to  inspect  hull  and  boilers  under  act  of 
Congress;  Poag  v.  McDonald,  19  Fed.  Cas.  904,  Federal  courts  have  no 
jurisdiction  in  admiralty  proceedings  to  recover  damages  for  negligent 
towing  on  Hudson  River  between  Albany  and  New  York;  Ransom  v. 
Mayo,  20  Fed.  Cas.  283,  contract  by  shipwright  to  repair  vessel  in  his 
shipyard  is  not  maritime ;  Wallis  v.  Chesney,  29  Fed.  Cas.  95,  the  admiralty 
has  no  jurisdiction  of  libel  for  freight  or  merchandise  carried  two  hun- 
dred and  fifty-eight  miles  by  canal  and  forty  miles  on  tide  water;  Whitaker 
V.  The  Fred  Lorents,  29  Fed,  Cas.   954,  passenger  en  route  from  one 
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port  to  another  in  same  State  cannot  maintain  libel  in  rem  for  injuries 
sustained,  the  boat  being  at  the  time  on  a  trip  between  points  in  differ- 
ent States;  In  re  Long  Island  Trans.  Co.~,  5  Fed.  606,  vessels  navigating 
East  River  and  Long  Island  Sound  are  not  vessels  ''used  in  river  or 
inland  navigation"  within  act  limiting  liability  of  ship  owners;  Steam- 
boat Belfast  v.  Boon  &  Co.,  41  Ala.  63,  71,  States  have  the  right  to 
declare  a  statutory  lien  in  favor  of  shipper  for  loss. of  goods  on  vessel 
navigating  an  interior  river  above  tide  water;  dissenting  opinion  in  Jack- 
son V.  Steamboat  Magnolia,  20  How.  314,  322,  329,  338,  342,  15  L.  Ed. 
917,  921,  924,  927,  929,  majority  holding,  by  virtue  of  judiciary  act  of 
1789  admiralty  jurisdiction  of  United  States  courts  extends  to  cases  of 
collision  upon  navigable  waters  above  tide  water;  New  England  Marine 
Ins.  Co.  V.  Dunham,  11  Wall.  27,  20  L.  Ed.  98,  arguendo;  Scott's  Case, 
1  Abb.  339,  Fed.  Cas.  12,522,  discussing  maritime  liens;  People  v.  Tyler, 

,  7  Mich.  241,  242,  270,  271,  279,  290,  admiralty  jurisdiction  does  not  ex- 
tend to  lakes  and  navigable  waters;  dissenting  opinion  in  The  Lottawanna, 
21  Wall.  584,  22  L.  Ed.  665,  in  elaborate  discussion  of  the  admiralty  juris- 
diction of  United  States  courts. 

Distinguished  in  United  States  v.  Wilson,  3  Blatchf.  437,  Fed.  Cas. 
16,731,  holding  United  States  courts  have  no  jurisdiction  to  try  criminal 
offenses  not  committed  on  the  high  seas ;  The  Daniel  Ball,  1  Brown,  197, 
Fed.  Cas.  3564.  This  rule,  confining  admiralty  jurisdiction  to  the  sea 
and  tide  waters,  has  been  abrogated  as  evidenced  by  the  following  citing 
cases :  The  Belfast,  7  Wall.  639,  19  L.  Ed.  270,  affirming  that  the  doctrine 
that  admiralty  and  maritime  jurisdiction  extends  to  all  navigable  waters, 
has  been  definitely  settled;  The  Mary  Washington,  1  Abb.  6,  Chase,  129, 
Fed.  Cas.  9229,  a  contract  of  affreightment  to  be  performed  wholly  be- 
tween ports  within  same  State,  is  within  admiralty  Jurisdiction  of  United 
States  courts;  The  Barge  Leonard,  3  Ben.  266,  270,  Fed.  Cas.  8256,  libel 

-  to  recover  damages  on  contract  to  carry  cargo  between  cities  in  same 
State,  one  of  admiralty  jurisdiction ;  The  Sarah  Jane,  1  Low.  205,  Fed.  Cas. 
12,349,  admiralty  has  jurisdiction  of  libel  for  wages  against  a  vessel 
plying  on  navigable  waters  entirely  within  one  State. 

Territorial  limit  of  the  jurisdiction  of  the  courts  of  admiralty.    Note, 
32  Am.  Dec.  66. 

Actions  in  State  courts  against  vessels.    Note,  62  Am.  Dec.  236,  239. 

Exclusive  Jurisdiction  In  admiralty  cases  was  conferred  on  tbe  national 
government,  as  closely  connected  witli  the  grant  of  commercial  power. 

Cited  in  McAllister  v.  The  Steamboat  Sam  Kirkman,  1  Bond,  382,  Fed. 
Cas.  8658,  holding  no  State  legislation  can  supersede  or  annul  a  lien 
given  by  the  maritime  law;  The  Tug  Montauk  v.  Walker,  47  111.  338,  under 
State  statute.  State  courts  may  enforce  contract  for  supplies  furnished 
domestic  vessel  in  home  port,  by  proceeding  in  renu 
III— so 
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By  the  laws  of  th^  United  States,  gross  and  reckless  negligence  on  the  part 
of  master  or  crew,  is  a  fraud  and  a  tort  on  the  shippers,  and  consequent  loss 
of  life,  a  crime  on  the  part  of  those  goilty  of  negligoice. 

Cited  in  The  City  of  Norwalk,  55  Fed.  110,  where  State  law  gave  dam- 
ages for  death  by  negligent  collision  on  navigable  waters,  action  is  for 
maritime  tort,  and  District  Court  has  jurisdiction. 

The  civil,  admiralty,  and  maritime  Jurisdiction  conferred  by  the  Constita- 
tion,  was  the  restricted  Jurisdiction  known  to  be  that  of  the  English  admiralty, 
limited  in  matters  of  contract  (seamen's  wages  eaccepted),  to  things  agreed  upon 
and  to  be  performed  upon  the  sea,  and  cases  of  hypothecation,  and  in  dvll 
torts  to  injuries  occurring  on  the  same  theater,  and  excludes  as  to  the  one  and 
the  other  from  contritcts  made  or  torts  committed,  within  the  body  of  a 
country. 

Approved  in  Atlantic  TransjMjrt  Co.  v.  Inbrovek,  234  U.  S.  60,  51  L.  B.  A. 
(N.  S.)  1157.  68  L.  Ed.  1212.  34  Sup.  Ct.  733,  admiralty  has  jurisdiction 
in  personam  by  an  employee  of  stevedore  to  recover  for  injuries  received, 
through  negligence  of  emploj^er,  while  loading  vessel  in  navigable  waters; 
dissenting  opinion  in  Newton  v.  Stebbins,  10  How.  608,  IS  L.  Ed.  560, 
agreeing  with  majority  in  disposition  of  the  case,  but  denying  the  admiralty 
jurisdiction  of  District  Court  over  vessels  in  collision  on  the  Hudson  River; 
dissenting  opinion  in  Tlie  Propeller  Genesee  Chief  v.  Fitzhugh,  12  How. 
464,  13  L.  Ed.  1067,  dissenting  from  so  much  of  opinion  as  claims  admiralty 
jurisdiction  in  case  arising  out  of  collision  on  the  lakes  and  navigable 
waters;  dissenting  opinion  in  The  Steamboat  New  World  v.  King,  16 
How.  478,  14  L.  Ed.  1023,  majority  holding  libel  for  injuries  sustained 
on  steamboat  plying  the  Sacramento  River,  within  the  admiralty  juris- 
diction of  Federal  courts;  dissenting  opinion  in  Jackson  v.  The  Steam- 
boat Magnolia,  20  How.  308,  15  L.  Ed.  915,  majority  holding,  by  virtue 
of  the  judiciary  act  of  1789,  admiralty  jurisdiction  of  United  States 
courts  extends  to  cases  of  collision  upon  navigable  waters,  above  the  ebb 
and  flow  of  the  tide;  Waring  v.  Qarke,  5  How.  452,  12  L.  Ed.  232,  Whit- 
tenton  Mfg.  Co.  v.  Mempliis  etc.  Packet  Co.,  21  Fed.  900,  and  Poag  v. 
The  McDonald,  19  Fed.  Cas.  904,  all  arguendo. 

Common  carriers  of  travelers  are  bound  to  the  preservation  of  the  accus- 
tomed baggage  of  the  traveler,  but  are  not  responsible  for  other  articles, 
secretly  transported  upon  his  vehicle. 

Cited  in  Smith  v.  Railroad,  44  N.  H.  330,  holding  carrier  liable  only 
as  bailee,  without  reward  for  loss  of  bundles  of  merchandise  carried  by 
passenger. 

Marina  tort  does  not  differ  from  any  other  tort  in  its  nature  or  incidents, 
except  that  it  must  be  committed  on  the  high  seas. 

Cited  in  Thurber  v.  The  Sloop  Fannie,  8  Ben.  435,  Fed.  Cas.  14,014, 
holding  the  forcible  taking  possession  of  vessel  a  maritime  tort  and  gave 
no  title. 

Effect  of  dissolution  of  corporations.    Note,  12  Am.  Dec  241. 


1267  HOGG  y.  EMER80N.  6  How.  437-486 

MiBcellaheons.  Cited  in  \he  Underwriter,  119  Fed.  734,  discussing 
American  admiralty  law,  with  reference  to  liens  for  repairs  and  snpplies; 
Express  Cases,  117  U.  S.  18,  29  L.  Ed.  799,  6  Sup.  Ct.  550,  in  historical 
discussion  of  growth  of  express  business  in  United  States;  The  Main  v. 
Williams,  152  U.  S.  128,  38  L.  Ed.  383,  14  Sup.  Ct.  487,  and  The  Maimie, 

5  Fed.  818,  as  leading  to  limited  liability  act  of  1851;  The  Gilbert  Knapp, 
37  Fed.  211,  arguendo ;  Bremena  v.  Card,  38  Fed.  145,  not  in  point ;  Hockett 
V.  State,  105  Ind.  259,  55  Am.  Rep.  207,  5  N.  E.  183,  a  State  may  regulate 
charges  of  telephone  companies;  dissenting  opinion  in  Lamb  v.  Camden 

6  A.  R.  R.  &  T.  Co.,  46  N.  Y.  279,  7  Am.  R^.  330,  generally;  Alsop  v. 
Southern  Express  Co.,  104  N.  C.  289,  6  L.  R.  A.  275^  10  S.  E.  300,  dis- 
cusaing  the  duty  of  carriers  to  receive  goods  offered;  Braithwaite  v.  Jor- 
dao^  5  N.  D.  219,  31  L.  R.  A.  248,  65  N.  W.  708,  without  particular 
application. 

6  How.  437-486,  12  L.  Ed.  506,  HOGG  ▼.  EMERSON. 

Where  writ  of  error  is  allowed  in  patent  cases,  aU  tlie  anestions  of  law 
which  arose  at  the  trial  must  he  brought  up. 

Cited  in  Hogg  v.  Emerson,  11  How.  603,  13  L.  Ed.  832,  the  omitted 
questions  having  been  brought  up  by  certiorari. 

In  England,  the  patent  is  first  issued,  and  contains  no  reference  to  the 
specification,  except  a  stipulation  that  one  shall,  in  the  required  time,  be  filed, 
giving  a  more  minute  description  of  the  matter  patented. 

Cited  in  American  Diamond  Rock  Boring  Co.  v.  Sheldon,  17  Blatchf. 
304,  Fed.  Cas.  297,  holding  English  patent  not  complete  until  filing  of 
full  specification. 

Specifications  constitute  part  of  patent,  and  they  must  be  construed  to- 
gether. 

Approved  in  American  Steel  Foundries  v.  Wolff  Truck  Frame  Co.,  189 
Fed.  603,  peculiar  form  of  opening  in  mechanical  device  is  incorporated 
in  specifications  by  reference  to  drawings;  Forbes  v.  Barstow  Stove  Co., 
2  Cliff*  392,  Fed.  Cas..  4923,  where  it  was  objected  that  the  description 
of  the  invention  was  not  clearly  set  forth;  Hoffheins  v.  Brandt,  12  Fed. 
Cas.  294,  determining  originality  and  usefulness  of  invention  by  inspec- 
tion of  specifications,  drawings  and  model;  King  v.  Gedney,  14  Fed.  Cas. 
529,  patent  for  certain  improvements  in  washing  machinery  construed 
in  connection  with  the  whole  specification  and  drawings ;  Tinker  v.  Wilber "" 
.  Eureka  M.  &  R.  Mfg.  Co.,  1  Fed.  139,  drawings  may  be  inspected  in 
order  to  explain  ambiguous  or  doubtful  specification;  Burke  v.  Partridge, 
58  N.  H.  351,  nature  and  scope  of  patented  invention  ascertained  from 
entire  instrument,  including  schedule,  specifications  and  explanatory  draw- 
ings; authorities  collected;  dissenting  opinion  in  Le  Roy  v.  Tatham,  14 
How.  179,  14  L.  Ed.  377,  arguendo. 

As  a  general  rule,  letters  patent  issued  for  more  than  one  patent,  are  void. 
Approved  in  Campbell  Printing-press  &  Mfg.  Co.  v.  Duplex  Printing- 
press  Co.,  86  Fed.  321,  arguendo. 
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SpecHfcatlons  most  dlgtlngulah  tli«  invention  frdm  tUngs  1>ef ore  known, 
BO  as  to  enable  anyone  skUlecL  In  the  art  or  science  with  wbich  it  is  connected, 
to  make  compound  and  use  the  same. 

Cited  in  Caverly  v.  Deere,  62  Fed.  764,  where  value  of  machine  de- 
pended upon  angle  of  cutters,  an  omission  to  state  it  in  specifications 
renders  patent  invalid. 

Sufficiency  of  specification  for  patent.    Note,  20  E.  R.  0.  268^ 

Patent  for  "certain  Improvements  in  the  steam  engine  and  in  the  mode 
of  propelling  therewith,  either  vessels  on  the  water  or  carriages  on  the  land,'* 
may  he  united  in  one  instrument,  and  is  sufficiently  clear  and  certain. 

Approved  in  United  States  ex  rel.  Steinmetz  v.  Allen,  192  U.  S.  557, 
48  L.  Ed.  560,  24  Sup.  Ct.  420,  granting  mandamus  to  compel  commissioner 
of  patents  to  require  primary  examiner  to  forward  appeal,  prayed  by  peti- 
tioner to  board  of  examiners-in-chief  to  review  ruling  of  primary  exam- 
iner requiring  petitioner  to  cancel  certain  claims  in  application ;  Maxbeimer 
v.  Meyer,  20  Blatchf.  20,  9  Fed.  462,  the  joining  of  two  inventions  for 
improvement  in  bird  cage  in  same  patent,  does  not  render  it  void;  The 
Fire  Extinguisher  Case,  21  Fed.  44,  patent  of  invention  for  extinguishing 
fires,  and  of  portable  and  stationary  apparatus  for  applying  process,  is 
valid ;  Wilkins  Shoe-Button  Fastener  Co.  v.  Webb,  8Sl  Fed.  983,  986,  where 
two  machines  which  co-operate  to  accomplish  a  single  result,  are  included  in 
same  patent,  wrongful  use  of  either  is  an  infringement. 

Effect  of  generality  of  title  on  right  to  patent.    Note,  20  E.  R.  0. 
196,  197. 

Miscellaneous.  Cited  in  McFadden  v.  Blocker,  2  Ind.  Ter.  288,  58 
L.  R.  A.  878,  48  S.  W.  1052,  unrecorded  mortgage  gives  no  right  to  prop- 
erty against  attaching  creditors  where  mortgagor  in  possession;  McGrew 
V.  Missouri  Pac.  Ry.  Co.,  230  Mo.  519,  132  S.  W.  1082,  short-haul  rule 
declared  unconstitutional  in  Illinois  was  held  constitutional  in  Missouri 
under  Constitution  and  statute  borrowed  from  Illinois,  where  short-haul 
rule  itself  was  incorporated  in  Mis^uri  Constitution. 

6  How  486-507,  12  L.  Ed.  526,  HOUSTON  ▼.  OmT  BANK  OF  NEW  OKLBAXiB. 

United  States  District  Court  has  power  to  decree  sale  of  mortgaged  prop- 
erty of  bankrupt,  and  if  proceeds  are  insufficient  to  discharge  eldest  mortgage, 
still  the  purchaser  holds  property  free  from  encumbrances  arising  from  junior 
mortgages. 

Approved  in  In  re  Union  Trust  Co.,  122  Fed.  940,  Southern  Loan  &  Trust 
Co.  V.  Benbow,  96  Fed.  527,  528,  and  In  re  Sanborn,  96  Fed.  552,  all 
following  rule;  Shinn  v.  Kemp  &  Herbert,  73  Wash.  256,  131  Pac.  823, 
sale  of  property  by  trustee  in  bankruptcy  before  action  to  foreclose 
mechanic's  lien  gives  purchaser  good  title  and  transfers  lien  to  proceeds ; 
Qiveen  v.  Smith,  1  Ilask.  366,  Fed.  Cas.  5467,  holding  sale  by  assignee 
discharged  encuml^ranc$  without  notice  to  holder  who  was  present  at  sale 


1269  WEST  RIVER  BRIDGE  CO.  v.  DIX.       6  How.  507-550 

and  had  simple  opportunity  to  apply  for  redr^3s ;  Foster  v.  Ames,  1  Low. 
316,  317,  2  Bank.  Reg.  148,  Fed.  Cas.  4965,  District  Court  has  power  to 
order  mortgaged  chattels  sold  free  from  encumbrance — ^mortgagee's  lien 
is  transferred  to  proceeds  of  sale;  In  re  Kahley,  2  Biss.  389,  4  Bank.  Reg. 
125,  Fed.  Cas.  7593,  to  same  effect,  where  mortgage  was  upon  fixtures  and 
goods;  Davis  v.  Anderson,  6  Bank.  Reg.  159,  7  Fed.  Cas.  108,  sale  of 
debtor's  land  by  virtue  of  execution  issued  and  levied  after  filing  of  peti- 
tion in  bankruptcy,  does  not  pass  title  as  against  assignee;  Sutherland  v. 
Lake  Superior  etc.  Iron  Co.,  9  Bank.  Reg.  310,  23  Fed.  Cas.  464,  it  is 
within  the  discretion  of  the  court  to  sell  free  from  or  subject  to  prior 
encumbrances,  authorities  collected;  In  re  Rhodes,  20  Fed.  Cas.  653,  Dis- 
trict Court  has  power  to  order  sale,  free  from  encumbrances,  of  real 
estate  bound  by  liens  under  State  laws;  In  re  Pittelkow,  92  Fed.  903, 
ordering  sales  made  without  unnecessary  delay;  Markson  v.  Haney,  47 
Ind.  35,  foreclosure  proceedings  brought  in  State  court  after  adjudication 
of  bankruptcy  against  mortgagor  by  United  States  court,  will  be  stayed 
upon  motion;  Clifton  v.  Foster,  103  Mass.  236,  4  Am*  Bep.  542,  ordering 
petition  to  enforce  mechanic's  lien  to  stand  continued  to  await  result  of 
bankruptcy  proceedings  in  Unite  J  States  courts;  Marston  v.  Stickney,  55 
N.  H.  385,  unless  assignee  of  bankrupt  shall  proceed  in  United  States 
courts  to  ascertain  lien  and  provide  for  its  satisfaction,  creditor  may 
enforce  the  same  by  suit  in  State  court;  Chemung  Canal  Bank  v.  Judson, 
8  N.  T.  265,  under  bankrupt  law  of  1841,  District  Courts  have  jurisdic- 
tion of  all  matters  and  proceedings  arising  under  it. 

Distinguished  in  Frazier  v.  Southern  Loan  etc.  Co.,  99  Fed.  715,  holding 
bankruptcy  court  cannot  order  bankrupt  to  deliver  property  in  possession 
of  State  court  to  trustee;  Ray  v.  Norseworthy,  23  Wall.  134,  23  L.  Ed. 
118  (affirming  25  La.  Ann.  601),  holding  sale  made  without  notice  to 
mortgagee  did  not  discharge  his  lien;  Galbraith  v.  Fisher,  22  Pa.  St.  415, 
sale  by  assignee  not  made  by  virtue  of  any  decree  of  District  Court,  by 
which  bankrupt  was  discharged,  does  not  discharge'  property  from  a 
judgment  lien. 

Miscellaneous.  Cited  in  St.  Paul  &  S.  C.  R.  R.  Co.  v.  Covell,  2  Dak.  Ter. 
521,  11  N.  W.  108,  without  particular  application. 

6  How  507-650,  12  L.  Ed.  535»  WEST  BIVEB  BBIDGE  00  ▼.  DDC 

A  bridge,  held  by  an  Incorporated  company  under  State  charter,  may^  be 
condemned  and  taken  as  part  of  a  public  road,  upon  compensation  made,  under 
the  laws  of  that  State,  and  the  charter,  though  a  contract,  does  not  prevent  such 
action. 

Approved  in  Cincinnati  v.  Louisville  etc.  R.  Co.,  223  U.  S.  400,  401;  56 
L.  Ed.  483,  484,  32  Sup.  Ct.  2(37,  statute  of  Ohio,  under  which  appropria- 
tion of  land  dedicated  to  public  use  for  railroad  right  of  way  is  made,  does 
not  impair  obligation  of  contract  of  dedication ;  Gulf  Ship  Island  R.  R.  Co. 
V.  Hewes,  183  U.  S.  77,  46  L.  Ed.  91,  22  Sup.  Ct.  30,  holding  railroad  exemp- 
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tions  from  privilege  taxes  ace  repealable  under  Miisissippi  Constitution  of 
1869;  Portneuf  Irrigating  Co.  v.  Bu^e,  16  Idaho,  132,  18  Ann.  Oas.  674, 
100  Pac.  1051,  canal  company  allowed  to  condemn  unused  jrartion  of  right 
of  way  of  another  canal  company  for  construction  of  larger  canal  to  be 
used  by  both  companies;  Pittsburgh  etc.  Ry.  Co.  v.  Wolcott,  162  Ind.  405, 
69  N.  E.  453,  upholding  Bums'  Rev.  Stats:  1901,  §§4404-4410,  relating  to 
opening  of  streets  on  notice  to  owner  of  property  appropriated,  and  pro- 
dding hearing  and  requiring  report  to  certain  tribunal,  as  well  as  assess- 
ment and  tender  of  damages  to  owner ;  Cox  v.  Revelle,  125  Md.  585,  L.  B.  A* 
1915E,  443,  94  Atl.  205,  condemnation  for  public  use  of  leasehold  interest 
in  oyster-beds  upon  due  compensation  to  lessee  is  not  impairment  of  obliga- 
tion of  contract;  St.  James  African  Methodist  Episcopal  Church  v.  Balti- 
more etc.  R.  Co.,  114  Md.  447,  79  Atl.  37,  unoccupied  part  of  private  ceme- 
tery may  be  condemned  for  railroad  purposes;  Michigan  Cent.  R.  Co.  v. 
State,  148  Mich.  160,  111  N.  W.  739,  railroad,  incorporated  under  laws  re- 
serving right  of  repeal  and  providing  that  compensation  be  made  for  all 
damages,  is,  on  repeal,  entitled  to  compensation  for  loss  of  franchise;  dis- 
senting opinion  in  South  Park  Commrs.  v.  Montgomery  Ward  &  Co.,  248 
111.  322,  324,  335,  338,  21  Ann.  Oaa.  127,  93  N.  E.  919,  923,  924,  majority 
holding  that  legislature  could  not  authorize  erection  of  buildings  in  public 
park  in  violation  of  contract  of  dedication;  East  Hartford  v.  Hartford 
Bridge  Co.,  10  How.  536,  537,  13  L.  Ed.  529,  where  a  ferry  right  was  held 
during  the  pleasure  of  the  general  assembly,  no  contract  was  violated  by 
its  abolition;  Richmond  etc.  R.  R.  Co.  v.  Louisiana  R.  R.  Co.,  13  How.  83, 
14  L.  Ed.  60,  legislative  authorization  to  railroad  company  to  cross  track 
of  another  incorporated  company,  did  not  violate  contract  with  the  latter; 
Greenwood  v.  Union  Freight  R.  R.  Co.,  105  U.  S.  22,  26  L.  Ed.  965,  where 
legislature  had  power  to  repeal  statute  conferring  charter,  it  might  author- 
ize a  new  company  to  take  franchises  and  property  of  the  old  company, 
upon  making  compensation;  Long  Island  Water  Supply  Co.  v.  Brookl3m, 
166  U.  S.  691,  41  L.  Ed.  1167, 17  Sup.  Ct.  721,  water  system  may  be  acquired 
by  condemnation  proceedings ;  Annistor  R.  R.  Co.  v.  Jacksonville  etc.  R.  R. 
Co.,  82  Ala.  300,  2  South.  711,  a  railroad  company  claiming  right  of  way 
through  a  mountain  gap,  cannot  enjoin  another  company  seeking  to  con- 
demn a  right  of  way;  Chicago  etc.  R.  R.  Co.  v.  Town  of  Lake,  71  HI.  339, 
a  town  may  lay  out  a  street  through  land  held  for  railroad  purposes ;  People 
V.  Walsh,  96  111.  252,  36  Am.  Bep.  140,  the  legislature  may  transfer  the 
control  of  streets  to  commissioners,  to  be  improved  for  boulevard  purposes, 
not  inconsistent  with  their  use  for  ordinary  travel ;  Terre  Haute  v.  Evans- 
ville  &  T.  H.  R.  R.  Co.,  149  Ind.  180,  37  L.  B.  A.  192,  193,  46  N.  E.  78,  a 
municipal  corporation  may  condemn  right  of  way  for  streets  through  grounds 
of  railway  company ;  Bait.  &  Havre-de-Grace  Turnpike  Co.  v.  Union  Ry.  Co., 
35  Md.  231,  6  Am.  Bep.  401,  legislature  can  authorize  and  empower  a  rail- 
road corporation  to  cross  another  railroad  or  turnpike ;  Baltimore  etc.  Turn- 
pike Road  V.  Baltimore  etc.  R.  R.  Co.,  81  Md.  256,  31  Atl.  855,  legislature 
had  power  to  authorize  an  electric  railway  to  operate  upon  the  road  of  a 
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turnpike  company;  Central  Bridge  Corporation  ▼.  Lowell,  4  Gray;  481,  an 
act  of  legislature  authorizing  city  to  take  a  toll  bridge  for  a  highway,  upon 
payment  of  damages,  is  constitutional ;  Swan  v.  Williams,  2  Mich.  431,  440, 
territorial  legislature  could  lawfully  authorize  a  railroad  company  to  take 
private  property  for  purpose  of  constructing  roads ;  East  Saginaiyr  Mfg.  Co. 
V.  East  Saginaw,  19  Mich.  282,  2  Am.  Rep.  91,  a  bounty  law  for  the  ^cour- 
agement  of  manufacturing  may  be  repealed  at  any  time;  Matter  of  Open- 
ing of  First  Street,  66  Mich.  53,  33  N.  W.  20,  contract  made  by  city,  by 
which  it  agreed  not  to  extend  a  street,  is  void;  Opinion  of  The  Justices, 
66  N.  H.  645,  33  Atl.  1085,  railroad  may  be  taken  for  public  use  on  pay- 
ment of  its  value  to  the  owners;  Chenango  Bridge  C^.  v.  Binghamton 
Bridge  Co.,  27  N.  T.  117,  130,  provision  in  act  incorporating  bridge  com- 
pany, prohibiting  the  erection  of  ^a  bridge  within  certain  distance,  not  a 
contract  authorizing  power  to  authorize  such  bridge  at  future  time;  New 
York  etc.  R.  R.  Co.  v.  Metropolitan  Gas  Ldght  Co.,  63  N.  Y.  334,  lands  of 
gas  company  not  exempt  from  condemnation ;  Sixth  Ave.  R.  R.  Co.  v.  Kerr, 
72  N.  Y.  333,  law  permitting  railroad  company  to  make  use  of  tracks  of 
another  company,  upon  making  compensation,  constitutional;  North  Caro- 
lina R.  R.  Co.  V.  Carolina  Central,  83  N.  C.  496,  unnecessary  land  of  rail- 
road company  liable  to  be  taken  for  use  of  another  railroad  company; 
Toledo  Bank  v.  Bond,  1  Ohio  St.  677,  685,  act  providing  for  the  taxation 
of  banks  and  bank  stock  the  llame  as  other  property,  is  constitutional; 
Milan  etc.  Plank-Road  Co.  v.  Husted,  3  Ohio  St.  583,  in  conferring  special 
Drivileges  on  a  corporation,  the  legislature  could  not  relinquish  or  abridge 
its  power  of  taxation;  Lake  Shore  etc.  Ry.  Co.  v.  Cincinnati  S.  &  C.  Ry. 
Co.,  30  Ohio  St.  616,  legislative  act  prescribing  certain  duties  on  the  part 
of  railroad  corporations,  in  order  to  prevent  collisions,  a  valid  exercise  of 
power;  McKeen  v.  Delaware  Division  Canal  Co.,  49  Pa.  St.  436,  injury  to 
property  through  constructioii^of  canal,  authorized  by  law,  followed  as  a 
mere  consequence  of  the  lawful  exercise  of  the  right  of  eminent  domain; 
Tait's  ExTS.  v.  Central  Lunatic  Asylum,  84  Va.  277,  4  S-  E.  700,  State  might 
acquire,  under  right  of  eminent  domain,  land  leased  by  it,  for  an  insane 
asylum;  Baltimore  &  O.  R.  R.  Co.  v.  Pittsburg  W.  &  Ky.  R.  R.  Co.,  17  W.  Va. 
853,  railroad  property  not  in  actual  use,  necessary  to  the  proper  exercise  of 
franchise,  may  be  taken  for  the  purposes  of  another  railroad ;  Planters'  Bank 
V.  Sharp,  6  How.  331,  12  L.  Ed.  460,  as  instance  where  contract  might  be 
lawfully  impaired;  New  Orleans  Gas  Co.  v.  Louisiana  Light  Co.,  115  U.  S. 
673,  29  L.  Ed.  525,  6  Sup.  Ct.  264,  franchises  may  be  forfeited  under  power 
of  eminent  domain;  Matter  of  Meador,  1  Abb.  (U.  S.)  327,  Fed.  Cas.  9375, 
discussing  power  of  taxation ;  Minot  v.  Philadelphia  etc.  R.  R.  Co.,  2  Abb. 
(U.  S.)  336,  Fed.  Cas.  9645,  a  franchise  is  subject  to  taxation;  Ex  parte 
Tate,  39  Ala.  265,  acts  of  Confederate  Congress,  repealing  previous  exemx)- 
tions  from  military  service,  are  valid;  ©hollenberger" v.  Brinton,  52  Pa.  St. 
93,  Congress  has  power  to  issue  treasury  notes,  and  to  make  them  lawful 
money  and  a  legal  tender;  Commonwealth  v.  Pennsylvania  Canal  Co.,  66 
Pa.  St.  57,  5  Am.  Rep.  334,  adopting  opinion  of  lower  court  reported  in 
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66  Pa.  St.  45,  5  Am.  Bep.  835,  owners  of  canals  and  dams  in  river  conld  not 
be  required  to  make  sluices  in  dams  for  passage  of  fish ;  State  v.  Southern 
Pacific  R.  R.  Co.,  24  Tex.  127,  in  suit  to  forfeit  charter;  Laurel  Fork  etc. 
R.  R.  Co.  V.  West  Virginia  Trans.  Co.,  25  W.  Va.  356,  legislature  has  a 
right  to  establish,  by  a  general  act,  a  maximum  rate  of  charges  for  trans* 
portation  of  freight  and  passengers;  dissenting  opinion  in  Dodge  v.  Wool- 
sey,  18  How.  379,  15  L.  Ed.  421,  and  dissenting  opinion  in  State  Bank  ▼. 
Enoop,  16  How.  400,  14  L.  Ed.  990,  majority  in  both  cases  holding  tax  rate 
as  fixed  in  bank  charter  by  legislature  cannot  subsequently  be  changed; 
Fraiiklin  v.  Kelley,  2  Neb.  110,  arguendo. 

Distinguished  iti  Philadelphia  etc.  Ry.  Petition,  203  Pa.  St.  362,  53  Atl. 
193,  holding  void  statute  permitting  one  street^ailroad  right  to  use  certain 
part  of  another's  tracks  on  payment  of  damages ;  United  States  v.  Chicago, 

7  How.  195, 12  L.  Ed.  665,  holding  a  city  has  no  right  to  open  streets  through 
property  belonging  to  the  United  States;  Boston  etc.  R.  R.  Corp.  v.  Salem 
etc.  R.  R.  Co.,  2  Gray,  35,  where  a  railroad  company  had  been  granted  the 
exclusive  right  to  operate  between  certain  cities,  lesser  grants  to  other  cor- 
porations did  not  warrant  them  in  uniting  and  forming  a  competing  line 
to  the  detriment  of  such  exclusive  rights;  Cary  Library  v.  Bliss,  151 
Mass.  380,  7  L.  R.  A.  771,  25  N.  E.  96,  where  property  was  merely  trans- 
ferred from  one  part  to  another  and  not  appropriated  to  the  public  use; 
Ashuelot  R.  R.  Co.  v.  Elliot,  58  N.  H.  456,  holding  foreclosure  of  mortgage 
not  an  exercise  of  legislative  power;  In  Matter  of  Highway,  22  N.  J.  L. 
302,  where  road  and  bridges  are  owned  as  private  property,  a  public 
highway  cannot  be  laid  over  them  by  surveyors  so  as  to  take  the  im- 
provements for  the  public  use;  Matter  of  Boston  etc.  R.  R.  Co.,  53  N.  Y. 
579,  power  given  by  general  railroad  act,  did  not  give  authority  to  take 
lands  held  by  municipal  corporation  as  a  f)ublic  park ;  Matheny  v.  Qolden, 
5  Ohio  St.  375,  a  lease  under  act  incorporating  a  university,  providing 
land  should  be  exempt  from  taxation,  constitutes  contract  between  State 
and  lessees. 

Condemnation  of  property  of  corporations  under  power  of  eminent 
domain — ^What,  if  any,  property  may  be  taken.  Note,  9  Am.  8t» 
Bep.  137. 

What  uses  justify  exercise  of  power  of  eminent  domain.  Note,  22 
Am.  Dec.  696,  698. 

Taking  of  private  property.    Note,  28  Am.  Dec.  423. 

Eminent  domain.    Note,  31  Am.  Dec.  373;  33  Am.  Dec.  515. 

Rights  and  duties  of  toll-bridge  proprietors.    Note,  58  L.  R.  A.  169. 

Charter  of  incorporation  is  contract,  which  the  State,  under  the  inhibition 
of  the  Constitution,  could  not  impale 

Approved  in  Louisville  v.  Cumberland  Tel.  &  Tel.  Co.,  224  U.  S.  661,  56 
L.  Ed.  989,  32  Sup.  Ct.  572,  grant  of  franchise  by  State  of  Kentucky  to  tele- 
]>hone  company  to  use  streets  of  Louisville  was  in  perpetuity,  and  could  not 
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be  revoked  by  city  ordinance;  Gaylor  v.  Ridenow,  4  Tenn.  Civ.  738,  County 
Conrt  having  established  and  maintained  system  of  county  high  schools,  may 
decline  to  vote  funds  or  to  levy  tax  for  continuance  of  such  schools ;  dissent^ 
ing  opinion  in  Coyle  v.  Smith,  28  Okl.  220,  113  Pac.  984,  majority  holding 
that  legislative  act  providing  for  permanent  location  of  capital  was  not  in- 
valid, though  not  complying  with  provisions  of  enabling  act ;  Town  of  Nahant 
V.  United  States,  136  Fed.  280,  69  L.  E.  A.  728,  70  C.  C.  A.  641,  arguendo; 
Planters'  Bank  v.  Sharp,  6  How.  320,  12  L.  Ed.  456,  holding  bank  charter  a 
contract  authorizing  the  transfer  of  bills  by  indorsement ;  New  Orleans  Gas 
Co.  V.  Louisiana  Light  Co.,  115  U.  8.  664,  29  L.  Ed.  521,  6  Sup.  Ct.  259,  a 
subsequent  franchise  encroaching  upon  an  exclusive  privilege  cannot  be 
granted;  Ball  v.  Rutland  R.  R.  Co.,  93  Fed.  515,  provision  in  railroad 
giving  right  to  fix  rate  of  fare  is  a  contract;  State  v.  Noyes,  47  Me.  207, 
State  cannot  impose  new  duties  and  obligations  upon  railroad  contrary 
to  privileges  granted  by  charter;  Black  v.  Delaware  &  R.  Canal  Co.,  24 
N.  J.  Eq.  471,  lease  of  property  and  franchises  to  another  corporation, 
in  accordance  with  legislative  enactment,  impairs  contract  between  dis- 
senting shareholders  and  the  State;  State  v.  Richmond  &  D.  R.  R.  Co., 
73  N.  C.  543,  indictment  under  act  changing  gauge  of  railroads  cannot  be 
sustained,  as  it  impairs  contract  between  State  and  railroad;  Pingree  v. 
Michigan  Cent.  R.  R.  Co.,  118  Mich.  318,  76  N.  W.  636,  act  of  legislature 
authorizing  corporation  to  fix  tolls  within  certain  limits,  confers  a  con- 
tract right  which  a  succeeding  legislature  cannot  violate ;  State  v.  Southern 
Pacific  R.  R.  Co.,  24  Tex.  126,  where  suit  was  brought  to  forfeit  charter; 
Debolt  V.  Ohio  Life  Ins.  Co.,  1  Ohio  St.  586,  act  providing  for  the  taxa- 
tion of  banks  and  bank  stock,  the  same  as  other  property,  is  constitu- 
tional; Attorney  General  v.  Railroad  Companies',  35  Wis.  569,  law  limiting 
tolls  chargeable  by  railroads  upon  transportation  wholly  within  State  is 
valid. 

Distinguished  in  Rockland  Water  Co.  v.  Camden  &  R.  Water  Co.,  80 
Me.  568,  1  L.  B.  A.  896,  15  Atl.  790,  wliere  State  conferred  no  exclusive 
privileges,  it  impairs  no  contract  by  incorporating  a  second  company  with 
similar  powers  and  privileges. 

Corporate  taxation  as  affected  by  contract  clause  in  Federal  Consti- 
tution.   Note,  60  L.  B.  A.  07. 

Constitutional  equality  as  to  coi'porate  taxation.    Note,  60  L.  B.  A. 
338. 

Bight  of  eminent  domain  Is  paramomit  to  all  private  rlglits  vested  under 
the  government  which,  by  necessary  Implication,  are  held  In  subordination  to 
this  power,  and  must  yield  In  every  Instance  to  Its  proper  exercise. 

Approved  in  Weeks  v.  Grace,  194  Mass.  300,  10  Ann.  Oas.  1077,  9 
L.  B.  A.  (N.  S.)  1092,  80  N.  E.  221,  construction  of  public  sewer  through 
property  granted  by  defendant  is  not  breach  of  warranty  that  premises 
are  free  from  encumbrances  made  by  him;  Spencer  v.  Seaboard  Air  Line 
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R.  Co.,  137  N.  C.  122,  49  S.  E.  102,  upholding  Priv.  Laws  1901,  p.  463, 
e.  168,  empowering  majority  o£  stockholders  of  certain  railways  to  con- 
solidate with  other  companies,  and  providing  for  assessing  and  paying 
value  of  dissenting  stock;  HoUingsworth  v.  Parish  of  Tensas,  4  Woods, 
266,  287,  17  Fed.  113,  holding  land  cannot  be  appropriated  to  the  public 
use  without  compensation,  and  under  the  single  principle  of  eminent 
domain ;  Camblos  v.  Philadelphia  etc.  R.  R.  Co.,  4  Fed.  Cas.  1102,  monopoly 
of  railroad  company  could  not  be  taken  away  without  compensation;  New 
York  etc.  R.  R.'  Co.  v.  Boston  etc.  R.  R.  Co.,  36  Conn.  199,  a  railroad  may 
be  authorized  to  take  land  already  appropriated,  under  equal  authority, 
by  another  railroad;  Walker  y.  Gatlin,  12  Fla.  16,  warranty  in  bill  of  sale 
that  negro  should  be  a  slave  for  life  not  broken  by  subsequent  act  of 
government  abolishing  slavery;  Savannah  etc.  R.  R.  Co.  v.  Mayor,  45  Ga. 
608,  State  has  right  of  eminent  domain  over  streets  and  jsquares  of 
Savannah;  Hyde  Park  v.  Cemetery  Assn.,  119  111.  149,  7  N.  E.  630,  a 
legislative  grant  in  restraint  of  the  right  of  eminent  domain  is  not  bind- 
ing on  the  State ;  Grand.  Rapids  etc.  R.  R.  Co.,  v.  Grand  Rapids  &  I.  R.  R. 
Co.,  35  Mich.  273,  24  Am.  Bep.  551,  and  Calhoun  v.  Calhoun,  2  S.  C.  303, 
it  is  no  breach  of  warranty  contained  in  bill  of  sale  of  slaves  that  they 
were  afterward  liberated  by  the  government;  State  v.  Delesdenier,  7  Tex. 
99,  State  may  reserve  any  portion  of  public  domain  from  location ;  Jenkins 
V.  Charleston,  5  S.  C.  396,  22  Am.  Bep.  18,  a  city  may  lawfully  tax  its  own 
stock. 

ConsUtntlon  of  the  United  States  does  not  take  away  rlcht  of  eminent 
domain  from  the  States. 

Approved  in  dissenting  opinion,  in  Jacoway  v.  Denton,  25  Ark.  666,  ma- 
jority holding  State  cannot  impair  obligation  of  contract  for  sale  of  slaves. 

Into  all  contracts  there  enter  conditions  which  do  not  arise  out  of  its 
literal  terms;  they  must  be  presumed  to  be  known  and  recognized  by  all,  and 
are  binding  upon  all,  and  need  never  be  carried  into  express  stliralation. 

Cited  in  Yunker  v.  Nichols,  1  Colo.  555,  holding  right  to  convey  water 
over  land  of  another  for  purpose  of  irrigation  may  be  acquired  under 
statute  and  grant  from  owner  is  unnecessary;  De  Graff enried  v.  Savage, 
9  Colo.  App.  136,  47  Pac.  904,  to  the  same  point;  dissenting  opinion  in 
Matheny  v.  Golden,  5  Ohio  St.  422,  427,  arguendo. 

Property  held  by  an  incorporated  company  stands  upon  the  same  footing 
with  that  held  by  an  individual,  and  a  ftanchise  cannot  be  distinguished  ftom 
other  property. 

Approved  in  Southern  Ry.  -Co.  v.  Greene,  160  Ala.  403,  49  South.  406, 
State  may  levy  franchise  tax  ux>on  foreign  corporation  operating  within 
State  based  upon  value  of  tangible  property  within  State;  People  v.  Lawiey, 
17  Cal.  App.  343,  119  Pac.  1094,  franchise  to  construct  and  maintain  turn- 
pike road  is  property  and  may  be  transferred ;  State  v.  Topeka  Water  Co., 
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61  Kan.  561,  60  Pac.  342,  holding  corporate  franchises  cannot,  but  sec< 
ondary  privileges  may,  be  alienated;  United  States  v.  American  Bell  Tele- 
phone Co.,  29  Fed.  43,  holding  franchise  right  of  patent  holding  corporation 
in  no  way  serves  to  establish  fact  that  corporation  is  carrying  on  its 
business,  and  is  to  be  found  wherever  its  patent  is  issued;  Spring  Vailcy 
Water  Works  v.  Schottler,  62  Cal.  Ill,  franchises  are  subject  to  taxation; 
Porter  v.  Rockford  etc.  R.  R.  Co.,  76  111.  574,  to  the  same  effect;  Salt 
Creekr  Valley  Turnpike  Co.  v.  Parks,  50  Ohio  St.  576,  28  L.  R.  A.  771,  35 
N.  E.  305,  statutes  authorizing  probate  court  to  declare  toll  road  aban- 
doned and  vacated  without  intervention  of  a  jury,  are  unconstitutional; 
Thorpe  v.  Rutland  etc.  R.  R.  Co.,  27  Vt.  151,  62  Am.  Dec.  638,  it  is  within 
the  police  power  of  a  State  to  require  cattle-guards  at  farm  crossings; 
Whiting  V.  Sheboygan  etc.  R.  R.  Co.,  25  Wis.  204,  8  Am.  Rep.  45,  a  tax 
for  the  purpose  of  donating  money  to  a  railroad  corporation  is  invalid; 
State  V.  Baltimore  &  Ohio  R.  R.  Co.,  48  Md.  82,  holding  franchises  are  prop- 
erty within  protection  against  unequal  or  excessive  taxation;  dissenting 
opinion  in  McLeod  v.  Savannah  etc.  R.  R.  Co.,  25  Ga.  726,  majority  re- 
fusing compensation  where  a  railroad  was  permitted  to  construct  a  bridge 
within  limits  reserved  to  toll-bridge;  Board  of  Liquidation  v.  City  of 
New  Orleans,  32  La.  Ann.  918,  law  requiring  all  property  to  be  turned 
over  to  board,  applies  to  franchises  but  not  to  the  power  to  grant  them; 
Delaware  etc.  R.  R.  Co.  v.  Camden  etc.  R.^R.  Co.,  16  N.  J.  Eq.  366,  grant 
of  exclusive  privilege  to  transport  passengers  and  merchandise  between 
certain  cities,  does  not  extend  to  intermediate  business ;  State  v.  Matthews, 
3  Jones  (N.  C),  458,  legislature  had  power  to  prohibit  bank  from  issuing 
bills  of  a  certain  denomination  and  to  make  it  an  indictable  offense  to 
pass  the  same;  Thomas  v.  Cincinnati,  N.  0.  &  T.  P.  R.  R.,  93  Fed.  591, 
in  construction  of  railroad  lease. 

Denied  in  Toledo  Bank  v.  Bond,  1  Ohio  St.  663,  holding  and  providing 
for  the  taxation  of  banks  and  bank  stock,  constitutional. 

Condemnation  of  shares  of  minority  stockholders.    Note,  1  L.  B.  A. 
(N.  8.)  612,  618. 

It  is  not  within  the  Jurisdiotion  of  the  Federal  courts  to  inqnire  into  the 
conformity  between  the  modes  prescribed  by  the  statutes  of  a  State,  and  the 
proceedings  actually  adopted  in  theii  execution. 

Approved  in  League  v.  Texas,  184  U.  S.  159,  46  L.  Ed.  480,  22  Sup.  Ct. 
476,  following  Texas  decisions  upholding  validity  of  statute  relating  to 
collection  of  delinquent  taxes  by  judicial  proceeding!^ ;  Withers  v.  Buckley, 
20  How.  89,  91,  15  L.  Ed.  818,  819,  holding  under  judiciary  act  of  1879, 
the  Supreme  Court  has  no  jurisdiction  of  question  whether  State  law  is 
in  opposition  to  law  of  that  State;  Xiong  Island  Water  Supply  Co.  v. 
Brooklyn,  166  U.  S.  688,  41  L.  Ed.  1166,  17  Sup.  Ct.  719,  decision  of  State 
court  conclusive  on  mere  matter  of  procedure,  or  of  conflict  of  statute 
authorizing  condemnation  or  proceedings  thereunder^  and  the  State  Consti- 
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tution;  Merchants'  Bank  v.  Pennsylvania,  167  TJ.  S.  462,  42  L.  Ed.  237, 
17  Sup.  Ct.  830,  decision  of  State  court  holding  statute  not  In  conflict 
with  State  Constitution,  conclusive  upon  the  Supreme  Court. 

Judicial  power  over  eminent  domain.    Note,  22  L.  B.  A.  (N.  S.)  7,  8, 
28,  S3,  56.  99. 

Power  of  eminent  donifttn  ftcts  on  the  ptopertr  and  not  on  tlio  contract 
Approved  in  Osborn  v.  Nicholson,  13  Wall.  660,  20  L.  Ed.  695,  hdlding 
right  to  sue  on  note  given  in  payment  for  slave,  not  taken  away  by  the 
thirteenth  amendment,  subsequently  passed ;  Rutland  R.  R.  Co.  v.  Central 
Vermont  R.  B.  Co.,  63  Vt.  22,  10  L.  R.  A.  665,  21  Atl.  2S6,  law  levying  tax 
upon  gross  receipts  or  railroad  company  and  requiring  lessor  to  detract 
the  same  from  rents  is  constitutional. 

The  public  TuipoBO  for  wblch  power  of  eminent  domain  la  exerted  mntt  ba 
real,  not  pretended. 

Approved  in  Coster  v.  Tide  Water  Co.,  18  N.  J.  Eq.  68,  holding  legis- 
lature had  no  power  to  authorize  a  commission  to  drain  overflow  lands 
without  consent  of  the  owners;  Oregon  Ry.  &  Nav,  Co,  v.  Oregon  Real 
Estate  Co.,  10  Or.  446,  a  title  that  may  be  freed  from  public  use,  cannot 
be  acquired  by  a  private  corporation  by  eminent  domain;  Whiting  v. 
Khcbo>^an  &  F.  R.  R.  Co.,  25  Wis.  199,  3  Am.  Bop.  41,  a  tax  for  the  pur- 
l>oBe  of  donating  money  to  a  railroad  corporation  is  invalid. 

Property  cannot  Im  taken  tuuler  tlta  power  of  eminent  domain,  unleu  tt 
is  for  a  public  use  and  the  meaanre  la  honest  and  hona  fide,  healdes  bdng  proper 
on  account  of  the  locality  and  nature  of  the  property. 

Approved  in  Great  Western  Natural  Gas  &  Oil  Co.  v.  Hawkins,  30 
Ind.  App.  567,  66  N.  E.  768,  holding  instrument  of  appropriation  of  gas 
company  in  condemnation  proceedings  for  pipe-line  must  show  that  it  is 
imgaged  in  furnishing  gas  to  public;  Kennebec  Water  Diet.  v.  Waterville, 
96  Me.  244,  253,  52  Atl.  778,  782,  holding  water  district  corporation 
organized  under  Special  Laws  1899,  c.  20,  may  take  private  water  com- 
jiany's  property  by  eminent  domain;  Hench  v.  Pritt,  62  W,  Va.  275,  126 
Am.  St.  Bep.  966,  57  S.  E.  810,  statute,  conferring  power  of  eminent  do- 
main upon  owners  or  leasees  of  timber  lands  to  secure-  right  of  way  for 
llicir  own  benefit  and  not  for  public  use,  is  void;  Bradford  v.  Cole,  8  Fla. 
267,  holding  a  road  cannot  be  established  without  consent  of  land  owner, 
unless  the  public  wants  raise  an  urgent  necessity  for  it;  Chicago  etc.  R.  B, 
Co.  V.  Smith,  62  III.  275,  14  Am.  E«p.  104,  taxation  to  aid  in  the  con- 
struction of  railroads  is  for  a  public  purpose;  Ht^gart  v,  Vicksburg  etc. 
R.  R.  Co.,  34  La.  Ann.  627,  lands  taken  for  a  particular  use,  cannot  be 
apfilied  to  any  other  use  to  the  detriment  of  land  holder;  Allen  v.  In- 
habitants of  Jay,  60  Me.  136,  11  Am.  B^.  195,  I^islature  cannot  authorite 
town  to  loan  credit  to  persons  engaging  in  private  manufacturing;  Coster 
V.  Tide  Water  Co.,  18  N.  J.  Eq.  t>4,  the  l^islatore  has  no  power  to  an- 
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thorize  a  commission  to  drain  overflow  lands  without  consent  of  the  owner; 
Memphis  Freight  Co.  v.  Mayor,  4  Cold.  424,  425,  refusing  petition  to  con- 
demn property  to  be  used  as  railroad  sheds,  there  being  nothing  in  charter 
showing  it  to  be  for  a  public  use;  Vanner  v.  Martin,  21  W.  Va.  649,  563, 
statute  authorizing  condemnation  of  land  for  purpose  of  establishing 
private  roads,  is  void;  Whiting  v.  San  Francisco  R.  R.  Co.,  26  Wis.  191, 
3  Am.  Rep.  35,  a  tax  for  the  purpose  of  donating  money  to  a  railroad 
corporation  is  invalid;  dissenting  opinion  in  Passenger  Cases,  7  How.  671, 
12  L.  Ed.  828,  majority  holding  State  statutes  imposing  tax  on  alien 
passengers,  unconstitutional ;  dissenting  opinion  in  State  v.  Nemaha  County, 
7  Kan.  673,  majority  holding  act  authorizing  counties  and  cities  to  sub- 
scribe for  railroad  stock  and  issue  bonds  in  payment,  constitutional;  dis- 
senting opinion  in  Sears  v.  Cottrell,  5  Mich.  280,  majority  holding  tax  law, 
providing  for  the  sale  of  any  goods  or  chattels  in  delinquent's  possession, 
not  unconstitutional. 

Criticised  in  United  States  v.  Inlots,  26  Fed.  Cas.  486,  holding  act  au- 
thorizing Secretary  of  the  Treasury  to  purchase  postoffice  site,  appro- 
priated money  for  purchase  at  private  sale  or  by  condemnation. 

Denied  in  Williams  v.  School  Dist.,  33  Vt.  278,  holding  land  taken  for 
district  schoolhouse  is  for  a  public  use. 

Creation  and  conveyance  of  easements  appurtenant.    Note,  136  Am. 
St.  Rep.  700. 

« 

Miscellaneous.  Cited  in  Lafayette  etc.  R.  R.  Co.  v.  Geiger,  34  Ind.  203, 
but  without  particular  application;  Fall  v.  Hazelrigg,  46  Ind.  685,  15  Am. 
Rep.  282,  and  Norris  v.  Doniphan,  4  Met.  (Ky.)  431,  discussing  supremacy 
of  Federal  and  State  governments;  dissenting  opinion  in  Scobey  v.  Gib- 
son, 17  Ind.  677,  collecting  authorities  upon  what  should  be  considered 
impairing  the  obligation  of  a  contract. 

6  How  550-605,  12  If.  Ed.  553,  PATTERSON  v.  GAINES. 

Where  defendant  accepted  waiver  offered  in  bill  and  filed  an  answer  with- 
out oath,  the  complainant  is  not  put  to  the  necessity  of  contradicting  the 
answer  by  evidence  of  two  witnesses  or  of  a  witness  and  corroborating  cir- 
cumstances. 

Approved  in  Tillinghast  v.  Chace,  121  Fed.  436,  holding  complainant 
cannot  have  discovery  where  bill  waives  oath  to  answer;  Steward  v.  Allen, 
47  Fed.  400,  holding  answer  in  such  a  case  analogous  to  the  general  issue 
at  law. 

Cited  in  Holbrook  v.  Black,  12  Fed.  Cas.  322,  ai^endo,  holding  defend- 
ant in  chancery  may  answer  under  oath,  although  such  answer  is  waived 
by  bill;  McTwiggan  v.  Hunter,  19  R.  I.  69,  31  Atl.  693,  such  answer  may 
be  excepted  to  for  insufficiency. 

Marriage  may  be  proved  by  any  person  who  was  present  and  can  identify 
the  parties. 
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Approved  in  Baughmati  v.  Baughman,  29  Kan/285,  in  absence  of  stat- 
ute,  marriage  proven  by  testimony  of  persons  witnessing  ceremony ;  United 
States  V.  De  Amador,  6  N.  M.  179,  27  Pac.  489,  oral  evidence  of  marriage 
was  properly  admitted. 

Proof  of  marriage  ceremony  by  testimony  of  eye-witness.    Note,  AUn. 
Oas.  1916A,  655. 

Proof  of  ceremonial  marriage  by  testimony  of  eye-witnesses,  celebrant, 
or  parties.    Note,  L.  B.  A.  1915E,  124. 

Marriage  performed  by  a  person  babited  as  a  priest,  and  per  TerM  do 
presenti,  must  be  presumed  to  have  been  performed  by  a  clergyman. 

Approved  in  In  re  Estate  of  Megginson,  21  Or.  393,  28  Pac.  389,  14 
L.  B.  A.  544,  holding  presumption  can  only  be  o^rercome  by  clear  and 
positive  proof  of  illegality  in  the  transaction. 

What  constitutes  a  valid  marriage.    Note,  17  £.  B.  0.  168. 

A  himdred  witnesses  giving  negative  testimony  would  not  be  sufficient  to 
impeach  tbe  testimony  of  one  witness  swearing  positively. 

Cited  in  Willis  v.  Lewis,  28  Tex.  191,  the  unimpeached  evidence  of  one 
positive  witness  cannot  be  rebutted  by  negative  circumstances  not  incon- 
sistent with  such  evidence. 

If  the  fact  of  marriage  is. proved  nothing  shall  be  allowed  to  impugn  the 
legitimacy  of  the  issue,  short  of  the  proof  of  facts  showing  it  to  be  imposslbie 
that  the  husband  could  be  the  father. 

Approved  in  Adger  v.  Ackerman,  115  Fed.  133,  following  rule;  Bunel 
V.  O'Day,  ;I25' Fed.  317,  holding  fact  that  mother,  pending  litigation,  may 
have  stated  in  anger  to  daughter  that  she  was  bastard,  and  such  imputa- 
tion may  have  been  among  inducements  influencing  daughter  to  com- 
])romise  suit,  does  not  warrant  vacation  of  compromise  vwithout  inquiry; 
Sergent  v.  North  Cumberland  Mfg.  Co.,  112  Ky.  891,  66  S.  W.  1037,  pre- 
suming legitimacy  of  children,  though  husband  had  not  more  than  ten 
months  prior  to  birth  of  twins  been  able  to  perform  sexual  act;  Bowman 
V.  Little,  101  Md.  288,  61  Atl.  225,  where  establishment  of  plaintiff's  claim 
to  be  widow  of  deceased  would  invalidate  subsequent  marriage  and  bas- 
tardize issue  thereof,  such  antecedent  marriage  must  be  established  as 
actual  fact  by  strict  proof ;  E well  v.  Ewell,  163  N.  C.  238,  Ann.  Oafl.  1915B» 
373,  79  S.  E.  511,  in  action  for  partition  of  estate,  where  issue  is  legitimacy 
of  child  bom  in  wedlock,  presumption  of  legitimacy  was  not  overcome  by 
evidence;  Bell  v.  Territory,  8  Okl.  82,  56  Pac.  855,  applying  rule  in  bas- 
tardy proceeding;  Egbert  v.  Greenwalt,  44  Mich.  250,  88  Am.  Bep.  264, 
6  N.  W.  656,  presuming  legitimacy  of  child  where  there  was  neither  proof 
of  inability,  want  of  opportunity,  or  a  denial  of  the  fact;  Pittsford  v. 
Chittenden,  58  Vt.  52,  3  Atl.  325,  illegitimacy  of  child  established  by  evi- 
dence that  husband  had  abandoned  wife,  had  removed  to  a  distant  country, 
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and  had  no  opportunity  of  access  t6  her  during  four  years  preceding  birth 
of  child. 

Modified  in  Wright  v!  Hicks,  12  Ga.  162,  66  Am.  Dec*  466,  holding  pre- 
sumption of  legitimacy  may  be  rebuttec^  by  evidence  which  it  is  the  duty 
of  the  jury  to  weigh ;  Wright  v.  Hicks,  15  Ga.  170,  60  Am.  Dec.  693,  hold- 
ing rebuttal  ^ay  be  by  either  direct  or  presumptive  evidence;  Phillips 
V.  Allen,  2  Allen,  455,  child  bom  eight  months  after  marriage  is  presumed 
legitimate  though  it  has  all  physical  appearances  of  full  grQwn  child,  and 
proof  of  mother's  statement  that  she  had  no  connection  with  husband  prior 
to  marriage  and  that  she  had  been  intimate  with  others  will  not  rebut  pre- 
sumption. 

Proof  of  illegitimacy.    Note,  72  Am.  Dec.  651. 
Effect  of  a  void  marriage.    Note,'  96  Am.  St.  Bep.  268. 
Forced  or  necessary  heirs.    Note,  Ann.  Oas.  1915D,  296. 
Proof    establishing    bastardy  of    married    woman's    child.    Note,  36 
L.  B.  A.  (N.  S.)  256. 

"Where,  by  the  laws  of  a  State,  a  marriage  between  a  woman  and  a  man 
having  another  wife  living  was  void,  and  the  ^B^inan  could  marry  again  with- 
out  a  judicial  decree;  the  burden  of  proof  lies  upon  those  objecting  to  second 
marriage,  and  declarations  of  the  man  are  evidence  of  his  bigamy. 

Approved  in  Floyd  County  v.  Wolfe,  138  Iowa,  752,  117  N.  W.  34, 
annulment  of  marriage  on  ground  of  insanity  of  woman  at  time  of  mar- 
riage was  not  decree  of  divorce  entitling  woman  to  homestead  rights  in 
property;  Bickford  v.  Bickford,  74  N.  H.  453,  69  Atl.  582,  court  has  juris- 
diction to  declare  marriage  void,  where  there  is  undivorced  husband, 
though  statute  makes  such  marriage  void  without  decree ;  Taylor  v.  White, 
160  N.  C.  41,  75  S.  E.  942,  decree,  annulling  former  marri^e  entered  into 
under  duress  and'void  ab  initio,  is  not  ground  for  annulment  of  later  mar- 
riage; Sortore  v.  Sortore,  70  Wash.  414,  126  Pac.  916,  plaintiff,  securing 
decree  annulling  invalid  marriage  was  entitled  to  real  estate  belonging  to 
her  before  second  marriage,  as  there  could  be  no  community  property 
under  void  marriage ;  Dare  v.  Dare,  52  N.  J.  Eq.  197,  27  Atl.  655,  holding 
validity  of  second  marriage  not  impaired  by  void  marriage,  though  there 
liad  been  no  decree  annulling  it;  Rooney  v.  Rooney,  54  N.  J.  Eq.  246,  34 
Atl.  688,  burden  of  proving  nullity  is  upon  complainant,  who  asserts  his 
own  former  marriage;  Williams  v.  Williams,  63  Wis.  69,  68  Am.  Bep.  259, 
23  N.  W.  115,  where  a  marriage  was  void  because  the  man  already  had 
a  lawful  wife,  the  woman's  right  of  dower  by  reason  of  subsequent  mar- 
riage, not  affected. 

Foreign  marriage.    Note,  3  Ann.  Oas.  1054. 
Void  marriage.    Note,  44  Am.  Dec.  64,  66. 

Where  a  marriage  was  established  by  the  testimony  of  a  person  witnessing 
the  ceremony,  by  the  conduct  of  the  father  of  a  child  hoin  to  the  parties,  and 
other  circumstances,  the  presumption  of  the  legitimacy  of  such  child  cannot  be 
overcome  hy  proof  raising  a  strong  suspicion  against  the  marriage. 
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Approved  in  Adger  t.  Ackerman,  115  Fed.  126,  folloiring  rule;  SchaSer 
T.  Richardson's  Estate,  125  Md.  93,  L.  B.  A.  igi5E,  186,  93  Atl.  392,  in 
contest  between  child  of  first  marriage  and  children  of  second  marriage 
over  estate,  proof  of  second  marriage  makes  out  prima  facie  ease  of  its 
validity,  and  burden  is  on  child  of  first  marriage  to  prove  second  marriage 
void ;  Maier  v.  Brock,  222  Uo.  91,  138  Am.  St.  Rep.  513,  17  Ann.  Oas.  673, 
120  S.  W.  1170,  in  action  for  assignment  of  dover  by  decedent's  first  wife 
married  to  him  in  Qermany,  where  decedent  married  again  in  this  country, 
evidence  was  held  insnfficient  to  overcome  presumption  of  divorce  from 
plaintifE;  Johnson  v.  St.  Joseph  Terminal  Ry.  Co.,  203  Mo.  410,  101  S.  W. 
649,  in  action  by  widow  to  recover  statutory  penal  eum  for  death  of  hus- 
band, where  plaintiff  and  decedent  were  married  in  dne  form  of  law, 
bat  decedent  already  married,  burden  was  on  defendant  to  prove  invalidity 
of  marriage  to  plaintiff)  CaujoLle  v.  Perrie,  23  N.  Y.  109,  where  presumption 
of  legitimacy  was  sustained  against  many  circumstances  tending  to  an 
opposite  conclusion ;  Willis  v.  Lewis,  23  Tex.  191,  discnssing  relative  value 
of  testimony  of  one  unimpeached  witness  and  several  negative  witnesses. 

Admissibility  and  sufficiency  of  evidence  to  prove  illegitimacy  of  child 
born  in  wedlock.    Note,  126  Am.  St  Rep.  263,  265. 

Presumption  from  marriage  ceremony.    Note,  14  L.  R.  A.  541,  543. 

Person  cannot  be  affected,  mncli  less  condoded,  b7  any  evidence,  decr«e, 
or  Judj^ment  to  wUeli  he  was  not  actually  or  in  conAlerattim  of  law  privr; 
yet  wben  repntatlon  would  be  admissible  evidence,  a  veidlet  batvaen  atnuicBn 
In  a  former  action  is  evidence. 

Approved  in  Grant  Bros.  Construction  Go.  v.  United  States,  232  U.  B. 
663,  58  L.  Ed.  785,  34  Sup.  Ct.  452,  decision  of  board  of  speeial  inqniiy, 
that  certain  persons  were  aliens,  held  admissible  as  prima  facie  evidmeo 
of  alienage  in  suit  to  recover  penalty  for  violation  of  Federal  alien  eon- 
tract  labor  law ;  United  States  v.  Hills,  124  Fed.  833,  holding  deportation 
dr.Tcc  roii.l^iod  l.y  ■'t'niiiii.'isioiicr  is  sumriciit  evidciico  to  ,iii.-;|lry  indjct- 
nent  for  brinf;i"a  deported  ChineKC  into  country ;  Conmiouweaith  v.  Lincoln, 
110  Mass.  410,  at  trial  for  battery,  record  of  conviction  of  complaining 
witness  of  battery  upon  defendant  on  same  day  not  admissible  to  show 
self-defense;  Miller  v.  Southoni  Pacific  Co.,  20  Or.  306,  26  Pac.  76,  in 
action  to  recover  damages  for  (he  killing  of  plaintiff's  intestate,  evidence 
of  conviction  of  switchman  and  his  confessions  pro|>erly  excluded. 

EzGcutor'B  sale  made  without  autborlty,  and  In  violation  of  law  is  void,  and 
the  purcbaser  ia  presumed  to  bave  notice. 

Approved  ill  tiainos  v.  New  Orleans.  6  Wall.  712,  18  L.  Ed.  963.  there 
bciufT  no  proof  that  an  order  of  court  had  ever  been  given  to  make  sales, 
tlicy  are  nullities  and  confer  no  title;  Oreen  v.  Baptist  Church,  27  La.  Ann. 
.564,  where  legality  of  will  was  destroyed  by  birth  of  child,  acts  of  executor 
thereunder  were  void. 

Statute  in  force  at  the  time  anlt  ts  brougbt  determines  the  right  of  the 
party  to  sna. 
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Approved  in  Hay  den  v.  Oriental  Mills,  22  Fed.  104,  holding  right  of 
action  nnder  patent  governed  by  United  States  laws  and  not  by  State 
statutes  of  limitations;  Coady  v.  Reins,  1  Mont.  429,  applying  rale  in 
action  for  damages  for  malpractice;  Pritchard  v.  Spencer,  2  Ind.  486,  a 
new  statute  is  not  retrospective  if  the  right  affected  is  not  vested;  Oilman 
V.  Cutts,  23  N.  H.  382,  to  the  same  effect;  Fiske  v.  Briggs,  6  R.  I.  564, 
action  of  debt  barred  by  statute  in  force  when  suit  was  brought,  party  not 
being  deprived  of  any  vested  rights  thereby;  Oberreich  v.  Fond  du  Lac 
Ciounty,  63  Wis.  221,  23  N.  W.  423,  legislature  has  power  to  extend  limi- 
tation upon  actions  where  former  limitation  has  not  expired. 

Retrospective  operation  of  statutes  of  limitation.    Note,  111  Am.  St. 
Rep.   462. 

Law  governing  validity  of  marriage.    Notes,  36  Am.  Dec.  166;  57 
L.  B.  A.  156,  171;  5  E.  B.  0.  829. 

Evidence  to  establish  lost  or  destroyed  wills.    Note,  38  L.  B.  A.  445, 
451. 

Miscellaneous.  Cited  in  Gaines  v.  Relf,  12  How.  523,  13  L.  Ed.  1092, 
where  matters  growing  out  of  the  f^rincipal  case  were  again  before  the 
Supreme  Court  >  Gaines  v.  Hennen,  24  How.  572,  16  L.  Ed.  776  (Catron,  J., 
dissenting, ^p.  628,  76  L.  Ed..  783),  where  it  is  stated  that  the  decision  of 
the  principal  case  stands,  and  was  in  no  particular  overruled  by  Gaines 
V.  Relf,  supra;  Moore  v.  Brown,  11  How.  430,  13  L.  Ed.  758,  arguendo, 
in  dissenting  opinion;  Davis  v.  Gaines,  104  U.  S.  406,  26  L.  Ed.  764,  col- 
lecting the  cases  affecting  the  litigation  of  which  the  principal  case  forms 
a  part. 

6  How.  605-608,  12  L.  Ed.  575,  UNITED  STATES  Y.  YATES. 

Leave  to  withdraw  an  appearance  will  not  authorize  a  motion  to  dismiss  for 
want  of  a  citation  nor  for  mere  irregularity  in  its  service;  the  citation  is 
merely  notice  to  the  party,  and  appearance  in  person  or  by  attorney  is  an 
admission  of  notice  on  the  record,  and  he  cannot  afterward  withdraw  it. 

Approved  in  Hagstoz  v.  Mutual  Life  Ins.  Co.,  179  Fed.  571,  in  suit  in 
Federal  district  in  Pennsylvania  against  foreign  corporation  doing  business 
in  Pennsylvania,  where  plaintiff  amended  praecipe  and  summons  alleging 
plaintiff  was  citizen  of  New  Jersey  instead  of  Pennsylvania,  defendant  was 
allowed  to  withdraw  general  appearance  and  object  to  court's  jurisdiction ; 
Jenkins  v.  York  Cliffs  Imp.  Co.,  110  Fed.  808,  holding  withdrawal  by 
'court's  leave 'by  defendant  of  appearance,  entered  through  misapprehen- 
sion, does  not  authorize  attack  on  service  for  formal  matters;  Carroll  v. 
Dorsey,  20  How.  207,  15  L.  Ed.  804,  holding  appearance  by  defendant  with- 
out making  motion  to  dismiss  cures  defect  in  citation;  Chaffee  v.  Hay- 
ward,  20  How.  210,  16  L.  Ed.  805,  to  the  same  point;  Habich  v.  Folger, 
20  Wall.  7,  22  L.  Ed.  308,  appearance  by  authorized  attorneys  equivalent 
in— SI 
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to  a^personal  service  of  process  upon  parties;  Creighton  v.  Keir,  20  Wall. 
12,  22  If.  Ed.  SIO,  error  by  reason  of  defective  notice  cured  by  appear- 
ance ;  Renaud  v.  Abbott,  116  U.  S.  281,.  29  L.  Ed.  630,  6  Sup.  Ct.  1194, 
to  the  same  point;  Graham  v.  Spencer,  14  Fed.  606,  notice  by  publication 
waived  by  appearance;  Hohorst  v.  Hamburg- American  Packet  Co.,  38  Fed. 
273,  a  court  has  power  to  allow  a  general  notice  of  appearance  to  be 
amended  so  as  to  make  it  special;  Dooley  v.  Foster,  5  Kan.  277,  rule  re- 
quiring appellant  to  serve  notice  in  writing  upon  appellees  within  a  cer- 
tain time,  does  not  require  the  court' to  dismiss  appeal  where  notice  was 
not  so  served;  Sprague  v.  Luther,  7  R.  I.  581,  appearance  waives  want  of 
citation. 

Power  of  attorney  to  withdraw  answer  or  appearance  and  permit 
default  judgment.    Note,  38  L.  B.  A.  516. 

Appearance  does  not  preclude  the  party  from  moving  to  dismiss  for  want 
of  Jurisdiction  or  any  other  sufELcient  ground,  excepting  want  of  a  citation. 

Cited  in  Moynahan  v.  Wilson,  2  Flipp.  134,  Fed.  Cas.  9897,  holding  act 
of  filing  petition  for  removal  of  case  to  Federal  court  is  no  waiver  of 
fraud  in  procuring  service  of  process. 

Practice    and    procedure    governing    transfer  of  causes    to    Federal 
Supreme  Court  for  review.    Note,  66  L.  R.  A.  853,  854. 
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